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ADVERTISEMENT. 


"  The  higher  the  crime  or  deeper  the  fraud,  sought  to  be  established,  the 
more  strigentlj  the  rules  of  evidence  should  be  enforced."  * 

"  Arguments  respecting  testimony  are  a  delightful  part  of  the  practice  of 
the  law ;  thej  show  the  good  generalship  of  the  contending  counBel."f 

At  the  request  of  the  Chief  Justice,  and  with  the  ap- 
proval of  the  attorneys  of  both  parties,  Mr.  Abbott  under- 
took the  task  of  revising  the  official  minutes  of  the  pro- 
ceedings in  this  case,  and  of  illustrating  the  questions  of 
law  and  rules  of  evidence,  bv  the  citation  of  authorities 
in  such  manner  as  (without  transcending  propriety  in  dis- 
cussing the  rulings  in  a  cause  as  yet  undecided)  might 
add  to  the  interest  and  value  of  the  report,  for  the  pro- 
fession throughout  the  country. 

The  nature  of  the  issue  and  character  of  the  parties, 
and  the  dramatic  incidents  of  the  trial  as  ])ortrayed  in  the 
evidence  now  rei^roduced  in  this  authentic  form,  must 
have  an  unfailing  interest  to  the  geneial  readei\ 

The  report  is  prepared  from  the  shorthand  notes  of 
Messrs.  A.  F.  AVarburton,  William  F.  Bonynge,  Fred. 
M.  Adams,  and  Timothy  Bigelow. 

From  these  the  editor,  under  the  sanction  of  the  Chief 
Justice,  has  omitted,  in  his  discretion,  conversations  had  in 
court  on  matters  irrelevant  to  the  proceedings^,  and  distinct 
and  separable  matters  involving  neither  the  merits  nor  any 
question  of  law. (such  as  the  examination  of  jurors  who 

♦  Blackburn  v.  BeaU  (21  Md.  208). 
t  Shirk  V.  Vanneman  (3  Seatos,  196). 


ir  ADVERTISEMENT. 

were  rejected  without  any  exception  being  taken,  &c.)» 
and  ba43  in  some  cases  promoted  the  convenience  of  the 
reader  by  retrenching  in  form  the  examination  of  witnesses 
on  preliminary  or  immaterial  points  of  no  general  interest, 
and  omitting  repetitions.  Explanatory  references  to  the 
documents  and  testimony  are  added. 

The  report  presents  the  most  intelligible,  accurate,  and 
complete  account  of  this  remarkable  case.  The  arguments 
of  counsel  and  the  notes  of  the  editor,  it  is  believed,  embody 
all  that  is  important  to  the  professional  reader,  in  respect  to 
the  trial  of  the  question  of  adultery  in  actions  of  this  nature  or 
in  proceedings  for  divorce,  and  they  also  present  unrivaled 
models  of  the  art  of  examination  and  cross-examination, 
and  discussions  of  questions  of  nisi  prins  evidence,  of 
almost  every  kind,  by  the  most  eminent  advocates  of  the 
country,  aided  by  all  the  resources  of  legal  research. 

In  accordance  with  general  public  desire,  the  publishers 
have  obtained  from  sources  they  believe  well-informed, 
l^rief  biographical  notices  of  the  Chief  Justice,  the  parties, 
and  the  counsel  engiiged  in  the  cause,  and  have  accompa- 
nied these  with  portraits.  For  these  the  reporter  has 
no  responsibility. 

GEORGE  W.  SMITH  &  CO. 
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THE  CITY  COURT  OF  BROOKLYN. 


"  The  City  Court  of  Brooklyn,"  created  by  statute  in  1849,  orlginallj  con- 
Blsted  of  one  judge,  elected  for  the  term  of  six  years;  nnd  tbe  mayor  and  two 
aldermen  of  the  city  had  power  to  hold  the  court  in  the  abpence  of  the  jiid^e. 
In  1870,  two  additional  judges  wer«  provided  for  by  statute,  the  term  of  the 
judicial  service  was  extondotl  to  fourteen  years,  and  the  power  of  the  mayor  and 
aldermen  to  sit  in  the  court  was  taken  away. 

In  respect  to  the  subject-matter  of  suits  and  proceedings,  this  court  now  has 
"original  jurisdiction,  at  law  and  in  equity,  concurrent  nnd  co-extensive  with 
the  Supreme  Court,  of  all  civil  actions,  and  of  all  special  proceedings  of  a  civil 
nature,"  with,  however,  certain  local  restrictions.  In  respect  to  actions  concern- 
ing the  title  to  real  property  or  injuries  to  real  property,  its  jurisdiction  is  con- 
fined to  property  within  the  city  {L.  1870,  ch.  470,  §  2).  In  respect  to  personal 
actions  generally.  It  has  jurisdiction  if  the  causae  arose  or  any  of  the  defendants 
reside  or  are  personally  served  with  summons  in  the  city,*  or  in  case  of  a  cor- 
poration if  tbe  corporation  is  doing  business  in  the  city,  or  is  a  foreign  corpora- 
tion having  property  or  an  agency  there  {L.  1870,  ch.  470.  p,  1045). 

The  constitutional  amendment  of  l.SdO  expressly  recognizes  and  continues 
this  court,  as  a  part  of  the  judicial  system  of  the  State  ;  but  as  it  is  spoken  of  in 
that  instrument  as  a  local  court,  an  act  of  the  legislature  which  em])owered  it 
t/)  send  original  process  throughout  the  State  has  been  held  by  tbe  Court  of  Ap- 
peals unconstitutional  so  far  as  it  assumed  to  take  away  tbe  previous  territorial 
limiiR  of  jurisdiction  [Lnndtrav.  Stnien  hland  Rnilmnd  Compnny,  14  Abb.  Pr.  N, 
S.  340  ;  **?.  C,  58  N.  Y.  450).  Tbe  same  court,  inccmiinenting  on  this  decision  in  a 
subsequent  case,  say  :  "  It  does  not  detra<'t  from  tbe  usefulness  of  the  court  or  its 
character  to  confine  it  in  the  exercise  of  its  jurisdiction  within  the  constitutional 
limits.  It  is  an  important  and  etlicient  tribunal  in  tlie  city  of  Brooklyn,  and  by 
its  ability  and  dispatch  attracts  to  it  much  of  the  important  and  difficult  litiga- 
tion of  that  city,  and  the  importance  of  the  questions  or  the  amounts  litigated 
before  it  are  not  second  to  tho«e  which  come  before  any  court  of  the  State.  Its 
creation  was  the  result  of  the  necessity  of  a  local  court  of  a  biirh  character  '* 
(Allen,  J.,  in  Hong  v.  Lamont,  in  MS.).     Its  jurisdiction  is  to  h-  presumed. 

♦  Whether  the  jurisdiction  has  been  effectually  extended  to  the  limits  of  the 
rounty,  and  to  personal  actions  where  any  parf^  resides  therein,  has  not  yet  been 
deterniined.  # 


Tin  CITY    COURT    OF    BROOKLYN. 

» 

The  Btatote  of  1849  gave  it  tlie  criminal  jurisdiction  of  a  countj  court  of 
seBsionB,  and  the  act  of  1870  made  it  like  that  of  ojer  and  terminer. 

The  court  and  its  judges,  have  the  like  powers  in  relation  to  actions  therein, 
and  the  process  and  proceedings  therein,  and  powers  over  the  docket  of  its 
judgments  in  the  County  Clerk's  ofSce,  as  the  Supreme  Court  and  its  justices, 
in  relation  to  actions,  &c.,  in  the  Supreme  Court ;  and  all  laws  regulating 
practice,  &c.,  in  tlie  Supreme  Court,  apply  as  far  as  practicable  to  this  court.  The 
judges  have  the  powers  of  a  Supreme  C-ourt  judge  at  chambers. 

Special  terms  are  held  by  single  justicen,  for  the  trial  of  issues  of  fact  with 
or  without  a  jury,  and  for  the  determination  of  motions,  &c.  ;  aud  general  terms 
are  held,  necessarily  by  two  of  the  j  udges,  for  hearing  appeals  from  decisions 
at  special  term. 

Appeals  now  lie  from  the  general  term  of  this  court  direct  to  the  court  of 
last  resort  {L.  1849.  p.  171,  ch.  125,  §  6.  amended  1  X.  1870,  p.  1047-8,  ch.  470, 
gg  5, 6,  and  7  ;  amended  again  by  1  L,  1871,  p.  556>7,  ch.  282,  §§  3  aud  8). 

EDWARD  W.   BELL. 


CHIEF  JUSTICE   NEILSON. 


The  presiding  judge,  Hon.  Joseph  Neilson,  was  born  at  Argyle,  in  this 
State,  in  1815.  He  is  of  Scotch-Irish  parentage,  a  union  of  races  which  has  been 
singularly  productive  of  energetic  and  able  men.  Descended  from  a  notably 
long-lived  and  robust  stock,  his  sturdy  frame,  and  the  vigor  and  determination 
wliich  have  formed  the  lines  of  his  countenance,  as  their  fittest  expression,  be- 
token stamina  and  vitality.  His  grandfather.  John  Neilson,  the  founder  of  the 
family  in  America,  came  from  the  north  of  Ireland  in  1760,  with  a  band  of 
friends,  and- settled  in  Washington  county  in  this  State.  They  were  strict  Pres- 
byterians, and  brought  with  them  their  pastor,  the  Rev.  Dr.  Clark. 

The  eldest  son,  John  Rogers  Neilson,  introduced  a  slight  change  in  the 
family  name  by  dropping  the  "  i,"  thus  making  its  spelling  conform  to  its  pro- 
nunciation, and  his  branch  of  the  family  have  continued  the  change  to  this  day. 
Of  that  branch,  and  the  most  illustrious  of  the  name,  was  Samuel  Nelson,  who 
for  the  unexampled  period  of  half  a  century  continuously  fulfilled  the  high 
functions  of  a  Judge,  serving  both  as  Chief  Justice  of  the  Supreme  Court  of  this 
State,  and  as  Associate  Justice  of  the  Supreme  Court  of  the  United  States.  A 
son  of  his,  Rensselaer  R.  Nelson,  of  St.  Pauls.  Minnesota,  is  one  of  the  District 
Judges  of  the  United  States. 

Samuel  Neilson,  the  third  son  of  John  Neilson,  was  a  physician,  and  a  man  of 
culture  and  scientific  attainments.  He  removed  to  Canada  and  died  there  at  the 
age  of  eighty-seven  years.  His  son,  the  subject  of  this  sketch,  practiced  law  in 
Oswego  until  November,  1844,  when  he  removed  to  the  city  of  New  York.  An 
affectionate  address,  on  that  occa8ion,  presented  to  him  by  the  members  of  the 
bar  of  Oswego,  was  published  in  The  Oswego  Palladium  and  The  Albany  Argus, 
In  his  practice  here  he  had  a  large  and  favorable  experience ;  was  often  con- 
cerned in  cases  of  grave  importance,  and  was  the  trusted  counselor  of  some  of 
the  foremost  citizens  in  New  York.  Continuing  his  practice  in  New  York,  he 
fixed  his  residence  at  length  in  Brooklyn,  and  became  identified  with  its  interests 
professional,  political,  and  social.  When  the  reorganization  of  the  City  Court 
under  the  new  constitution  was  proposed,  he  was  selected  as  chairman  of  the 
meeting  of  the  bar,  held  to  consider  the  bill  to  be  proposed  for  legislative  action; 
and  the  plan  of  reorganization  having  been  adopted,  he  was  elected  in  1870  one 
of  the  judges  of  the  new  court.  At  the  end  of  Judge  Thompson's  term,  which 
extended  from  the  old  organization  into  the  new,  the  place  of  Chief  Judge  was 
assigned  to  Judge  Neilson  by  his  colleagues,  Hon.  Albxandbb  McCue  and 
Hon.  Qeorqb  G.  Reynolds. 


X  OEIEF   JU3TI0S   IfEILaOK 

In  person  Jadge  Nbilson  is  rather  below  the  medium  height,  and  strongly 
bnilt.  A  certain  air  of  ragged  energy  and  a  manly  and  resolute  bearing  show 
him  to  be  a  man  apart,  and  admirably  befit  his  station.  His  voice  is  peculiar 
and  at  once  attracts  attention ;  capable  of  great  softness  of  expression,  it  rises 
in  rapid  gradations  when  excited  or  aroused. 

As  to  liis  mind  it  need  hardly  be  said  to  any  one  who  pernses  these  Tolnmes, 
that  it  is  distinguished  for  clearness  and  quickness  of  perception,  strength  of 
memory  and  accuracy  of  reasoning.  He  is  possessed  of  great  firmness  of  pur- 
pose, and,  as  a  consequence,  his  patience  is  not  easily  disturl>ed. 

In  the  transaction  of  the  business  of  the  court,  he  is  usually  indulgent 
toward  counsel.  But  from  the  experienced  lawyer  he  exacts  courtesy,  not 
merely  towards  himself,  but  towards  the  opposing  counsel,  towards  the  witnesses, 
and  towards  the  jury.  From  the  inexperienced  he  exacts  careful  prepara- 
tion, and  at  times  enforces  this  by  censure.  But  he  is  kind  and  patient  with  the 
young  practitioner,  and  we  have  heard  him  in  private  express  great  regard  for 
the  personal  worth  and  abilities  of  some  whom  he  had  publicly  censured.  He 
is  most  pleased  to  have  emiuent  counsel  before  him,  partly  because  they  exem- 
plify the  best  results  and  workings  of  the  science  of  the  law,  and  partly  because, 
as  he  expresses  it,  "  they  lighten  the  labor  of  the  court."  He  has  at  all  times 
confined  himself  to  the  sphere  of  action  which  is  prescribed  by  the  law  and  by 
all  illustrious  precedents:  the  "thus  saiththelaw"  is  of  great  weight  with 
him,  so  that  even  the  defense  of  usury  under  a  statute  which  he  regards  as  im- 
politic and  inequitable,  is,  when  clearly  proven,  treated  as  if  meritorious.  He 
limits  himself  to  the  expounding  of  the  law,  usurping  neither  the  ofiice  of 
counsel  to  discuss,  nor  of  the  jury  to  decide,  the  questions  of  fact.  In  his 
charges,  as  published  and  as  printed  on  appeals,  this  regard  for  the  ofSce  and 
duty  of  the  jury  is  uniformly  apparent.  As  an  instance,  his  charge  in  the  case 
of  Landers  against  The  Staien  Island  Bailroad  Co.,  printed  at  large  in  Abbott's 
Reports  (vol.  13,  p.  338,  N.  S.),  might  be  cited.  On  going  over  it  carefully  we  are 
not  able  to  discover  any  indication  of  what  may  have  been  his  opinion  as  to  the 
weiirht  of  the  testimony,  although  the  case  grew  out  of  a  great  calamity  which 
might  well  have  excited  judicial  as  well  as  public  sympathy.  In  Soman  against 
JCarle  (1*^  Abbott's  R.  N.  S.,  402,  opinion  on  appeal  by  Judge  M(*Cue)  the  same 
deference  was  paid  to  the  jury,  the  facts  and  circumstances  given  to  them  to  find 
whether,  to  the  mutual  comprehension  and  intent  of  the  parties,  the  alleged 
promise  of  marriage  had  been  made,  there  having  been  no  expressed  engage- 
ment. It  was  in  this  case  that  Judge  Neilson  ruled  that  the  contract  to  marry 
could  be  made  without  words.* 

His  Honor  always  blends  the  gentleman  with  the  judge.  He  is  uniformly 
courteous  to  the  gentler  sex ;  he  holds  that  woman  is  man's  equal  in  the  finer 
intellectual  traits,  not  his  superior ;  that  while  the  avenues  open  for  her  activity 
and  usefulness  should  be  extended,  our  recent  laws  disturbing  the  marriage  rela- 
tion, and  allowing  her  to  carry  on  business  as  a  femme  sole,  and  to  employ  her 
husl)and  as  clerk,  agent,  or  servant,  indicate  no  healthy  progress.  His  moral 
sentiments  are  all  in  favor  of  the  law  of  marriage  and  of  divorce  as  it  exists  in 
New  York  to-day.  He  is  of  opinion  that  the  laxity  of  legislation  in  some  of  our 
sister  states  on  the  subject  of  divorce  is  unwise  and  demoralizing.  Indeed,  in 
this  and  in  other  respects,  he  is  somewhat  of  a  Puritan.  He  holds  to  John 
Calvin,  denying  the  austerities  imputed  to  the  Institutes,  bat  supplements  the 

♦  Affirmed,  53  K  T,  B.,  267. 


OEHEF   JUSTICE   NBIL80N.  d 

qnAlificatiOQ  that  foreordiDation  'followed,  ai  a  neoessary  oonsequenee,  fore- 
knowledge. He  is  not  bigoted,  howerer  ;  believes  that  a  pore  spirit  and  devoat 
wonliip  are  accepted  withoat  regard  to  mere  creeds.  He  has  no  intellectual  fear ; 
feels  no  need  of  an  index  expurgatoriui ;  reads  Emerson,  not  for  bis  opinions, 
bat  because  be  finds  in  bim  greater  power  and  fcrtilitj  of  expression  tban  in 
any  otber  modem  autbor.  He  lian  said  that  be  believes  Emerson  must  bave  read 
tbe  Bible  until  bis  mind  became  imbued  witb  its  literary  spirit ;  that  not  only 
he,  but  Walter  Savage  Landor,  Daniel  Webster,  Rufus  Cboate,  and.  in  latter 
days,  wbo  so  uses  tbe  Englisb  language  most  powerfully,  must  bave  drunk 
largely  at  tbe  same  source ;  and  that,  in  such  instances,  tbe  benefit  rau  be  traced, 
as  certainly  as  tbe  indebtedness  of  Tennyson  for  graces  of  tbougbt  and  expres- 
sion can  be,  to  tbe  Qreek.  In  a  late  conversation  witb  critics  at  tbe  Club,  tbe 
judge  repelled  au  attack  upon  some  old-fasbioned  autbors  now  fallen  mucb  out 
of  use,  and  confessed  bis  regard  for  Young's  Night  Thoughts  and  Harvey's 
Meditations,  tbe  companions  of  his  youth.  He  also  claimed  that  tbe  human 
race,  in  its  intuitive  wants  and  strivings,  bad  giveu  a  sufficient  answer  to  modern 
skeptics,  as  in  all  ages,  climes,  and  conditions  of  men,  tliere  had  been  a  desire 
to  propitiate  an  overruling  power :  all  down  tbe  track  of  history,  crumbling 
altars,  from  which  tbe  smoke  of  sacrifice  bad  gone  up. 

He  is  known  to  have  been  a  large  and  generous  reader,  not  only  in  but  out 
side  of  the  law;  Bacon,  Milton,  Johnson,  Burke,  Shakespeare  are  familiar  to 
him :  the  best  of  later  authors  in  history,  poetry,  and  romance  his  favorite 
friends.  He  has  aimed  to  acquire  a  correct  and  elegant  English  style,  but  not 
with  a  view  to  merely  literary  distinction :  he  has  cultivated  literature  rather  as 
an  adjuvant  to  his  professional  pursuits,  and  has  thus  sought  to  maintain  the 
literature  and  tbe  literary  character  of  tbe  profession.  Some  of  his  utterances 
in  tbe  discussion  of  mere  legal  questions  might  be  cited  as  models  of  composi- 
tion. He  loves  to  deal  witb  principles,  and  sometimes  writes  a  valuable  opinion 
in  a  case  on  appeal  without  citing  decisions,  as  if  intent  on  vindicating  the  con- 
sistency of  law  with  pure  equity.  Among  his  labors  are  contributions  upon  the 
general  subject  of  codification.  He  hoIdH  that  to  reduce  the  law  to  simple  statu- 
tory expreesion  would  render  it  rigid,  unyielding,  iUapplicable  to  cases  which 
might  arise  in  complex  commercial  transactions  ;  that  it  would  be  the  substitu- 
tion of  strict  rules  needing  interpretation  for  established  principles,  which  are 
not  bound  nor  limited  by  any  sot  form  of  words.  On  this  subject  he  wrote  some 
carefully  prepared  articles  for  The  Albany  Law  Journal,  showing  by  the  results 
of  codification  in  France,  Prussia,  and  elsewhere,  that  the  very  objects  and  pur- 
poses for  which  it  was  introduced  have  been  defeated,  and  that  the  bulk  of  the 
authorities  and  precedents  sought  to  be  avoided  has  been  thereby  increased. 
He  maintains  that  such  would  be  the  probable  results  of  any  scheme  which  has 
been  yet  suggested,  and  emphasizes  the  difficulty  of  reform  by  considerations  as 
to  the  sources  and  growth  of  the  law,  saying  : 

"  If  a  single  day  could  possibly  enable  us  to  devise  a  good  system,  yet  to  rea- 
lise its  benefits,  to  illustrate  its  uses,  to  determine  its  application,  and  to  give  it 
force  and  utterance,  would  be  the  work  of  a  century.  Tbe  benefits  of  a  legal 
reform  are  not  to  1>e  speedily  realized  ;  its  evils  fall  upon  us  suddenly.  Time, 
though  a  necessary  interpreter,  continues  dumb,  until  the  conflict  of  opinion,  of 
argument,  of  analysis,  has  rendered  him  articulate  and  intelligible.  Our  com- 
mercial and  mercantile  law  was  no  sudden  invention.  It  was  not  the  work  of  a 
day,  or  of  one  set  of  minds In  the  incipient,  the 
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earlj  exlBtence  of  this  BTstem,  a  single  maxim  obtained  force,  others  succeeded ; 
one  rule  of  right  formed  a  nucleus  azound  wbicli  other  kindred  rules  might 
cling ;  the  necessities  of  trade  originated  customs,  customs  ripened  into  law ;  a 
few  feeble  decisions  of  courts  laid  the  foundation  for  others ;  the  wisdom  and 
experience  of  each  succeeding  generation  improved  upon  the  wisdom  and  ex- 
perience of  generations  that  were  past ;  and  thus  the  edifice  arose,  perfect  in  its 
parts,  beautiful  in  its  proportions.  It  has  taxed  the  deliberative  spirit  of  ages. 
The  great  minds  of  the  earth  have  done  it  homage.  It  was  the  fruit  of  experi- 
ence. Under  it  men  prospered,  all  the  arts  flourished,  and  society  stood  firm. 
Every  right  and  duty  could  be  understood  because  the  rules  regulating  each  had 
their  foundation  in  reason,  in  the  nature  aud  fitness  of  things ;  were  adapted  to 
the  wants  of  our  race,  were  addressed  to  the  mind  and  to  the  heart ;  were  like 
80  many  scraps  of  logic  articulate  with  demonstration.  Legislation,  it  is  true 
occasionally  lent  its  aid,  but  not  in  the  pride  of  opinion,  not  by  devising  schemes 
inexpedient  and  untried,  but  in  a  deferential  spirit,  as  a  subordinate  co-worker. 
The  reformer  who  would  seek  to  improve  such  a  system  in  any  material  degree, 
mistakes  his  vocation.  That  task  had  better  be  left  to  time  and  experience. 
He  will  often  find  it  impossible  to  know  what  to  eradicate  and  what  to  spare,  and 
in  plucking  up  the  tares,  the  wheat  may  sometimes  be  destroyed.  '  The  pound  of 
flesh  '  may  be  removed,  indeed,  but  with  it  will  come,  gushing  forth,  the  blood 
of  life." 

Without  assuming  to  state  or  estimate  the  extent  and  value  of  Judge  Neil- 
Bon's  contributions  to  legal  literature,  we  pause  to  refer  to  four  articles  in  The 
New  York  Legal  Observer ,  signed  *' J.  N.,"  written  with  great  force  and  beauty.' 
The  first,  as  to  the  revision  of  our  statutes  in  18«S0.  Mere  revision  is  approved  if 
faithfully  performed,  but  special  reference  is  made  to  the  abolition  of  our  system 
of  trusts,  to  the  substitute  adopted,  and  to  the  great  litigation  which  followed 
the  innovation.  This  article,  at  a  time  when  the  professional  mind  was  some- 
what exercised  as  to  revision,  was  widely  read  and  copied  into  other  journals. 
The  other  three  articles  related  to  trusts  to  apply  or  pay  over  rents  under  the 
Revised  Statutes  (5  N.  Y.  Leg.  Obs.  pp.  281,  321,  870).  The  statute  authorized  a 
trust  to  receive  and  apply  rents,  but  very  many  wills,  representing  large  estates, 
contained  the  trust  to  receive  and  pay  over  the  rents.  The  question  came  up  in 
several  important  cases  whether  the  trust  to  pay  over  was  authorized,  and  it  is 
a  curious  feature  of  our  judicial  history  that  on  that  question  the  judges  of  the 
largest  learning  and  experience  differed  in  opinion.  Among  the  papers  to  which 
we  have  been  permitted  to  refer,  we  find  an  acknowledgment  of  the  value  of 
Judge  Nbilson's  contributions  advocating  the  validity  of  a  trust  to  pay  over  as 
a  mode  of  application,  by  Chief  Justice  Samuel  Nelson,  who  had  taken  the 
same  ground  in  one  of  the  first  cases.  In  a  letter  bearing  the  date  of  March  24th, 
1848,  he  says  :  "  I  have  read  your  review  and  discussion  of  the  construction  of 
the  provision  of  the  statute  (§  55,  sub.  3),  with  great  pleasure.  It  is  the  fullest 
and  most  satisfactory,  and  I  may  add,  conclusive,  exposition  of  it  that  has  come 
under  my  observation.  In  my  judgment  it  is  unanswerable."  After  referring  to 
the  great  conflict  of  opinion  which  had  arisen,  he  says :  "Judge  CowsN  agreed 
with  me,  and  if  the  question  had  arisen  in  his  day  it  nught  have  been  decided  ac- 
cording to  your  views.  I  can  not  but  believe  that  when  it  does  arise  it  will  be 
eventually  thus  determined,  and  the  full  and  able  discussion  in  the  numbers  you 
have  sent  me  will  go  far  to  give  the  professional  mind  the  right  direction  on  the 
subject."    The  question  was  thus  finally  determined  by  the  Court  of  Errors,  in  a 
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in  which  the  late  ICanhall  8.  Bidwell  was  of  ooanflel  for  the  prevailing 
party,  he  using  those  articles  in  his  points  (Leggett  ▼.  Perkiru,  3  N.  Y.  [2 
Comst]  R.  297).  In  his  dissenting  opinion  in  that  case,  Judge  Bronsor  strug- 
gled hard  in  support  of  the  views  put  forth  by  him  and  by  Judge  Sayaob  and 
Senators  Mason  and  YouKe  in  the  early  cases,  and  closed  with  these  words— 
"and  thus  it  happens  that  a  great  question  which  has  been  litigated  more  than 
fifteen  years  is  at  the  last  settled  by  a  single  vote." 

But  such  articles,  however  valuable,  were  upon  subjects  considered,  even  by 
the  learned  in  the  profession,  dry  and  difficult.  We  turn,  therefore,  as  illustrative 
of  the  extent  and  range  of  his  topics,  to  less  technical  subjects.  In  The  Albany 
Law  Journal  of  July  2nd,  1870,  appears  a  review  of  Parker's  "  Reminiscences  of 
Buf us  Choate."  The  editor  of  the  Journal  prefaces  the  article  with  some  com 
meudatory  remarks  closing  with  these  words :  "  It  is  full  of  terse  suggestions  to 
be  pondered  by  students,  and  even  by  authors.  It  is,  moreover,  so  happy  in 
illustration,  so  genial  and  sprightly,  that  the  criticism  becomes  as  exquisite  and 
pleasing  as  it  is  pungent  and  severe.  It  is  gratifying  to  know  that  a  lawyer  of 
Judge  Neilson's  conceded  learning  and  ability  has  had  the  time  and  the  good 
taffte  to  cultivate  a  style  at  once  so  forcible  and  so  pure  and  musical." 

It  was,  indeed,  written  in  such  tone  and  spirit  as  should  refresh  a  drowsy 
student.  But  after  indulging  in  wit,  irony,  and  illustration  quite  sufficient  to 
admonish  Mr.  Parker  to  use  his  pen  with  care  thenceforth.  Judge  Neilson 
stumbles  upon  a  statement  worthy  of  resentment,  to  wit :  "  That  the  jury  advo- 
cate must  to  some  extent  be  a  mountebank,  if  not  a  juggler  and  a  trickster,"  and 
says  : 

"  Uncharitable  things  have  been  said  of  many  great  advocates ;  but,  as  an 
illustration,  the  worst  thing  ever  said  of  Choate  was,  that  he  could  play  the 
artful  dodge  in  reading  an  affidavit.  That  was  but  a  rude  description  of  fine, 
forcible,  effective  reading;  reading  which  gives  significance  and  character  to 
vital  passages,  discloses  the  latent  sense  and  spirit,  aids  the  apprehension,  and 
receives  a  certain,  and  it  may  be,  a  favorable  interpretation.  Such  a  reader, 
natural,  yet  artistic, '  tells  the  great,  greatly ;  the  small,  subordinately ; '  and 
thus  we  have  heard  Macready  play  the  artful  dodge ;  thus  Fanny  Eemblo 
Butler ;  thus  the  gentle  Melancthon  may  have  read  ;  thus  every  pulpit  orator, 
from  Whitfield  down. 

"  A  merely  clever  man,  with  no  high  aims  or  love  of  truth  ;  a  wordy,  sharp, 
false  man,  however  adroit  and  plausible  ;  the  artful  dodger,  the  mountebank, 
juggler,  trickster,  can  never,  in  the  proper  sense,  be  a  jury  advocate.  With  all 
his  gifts  and  acquisitions,  the  advocate  must  be  a  high-toned,  moral  man,  not  a 
harlequin  ;  a  vital  utterance,  not  a  mere  sham.  Jurors  are  representative  men, 
coming  from  the  entire  circle  of  the  social  zodiac,  and  are  practical,  sei^^ible,  and 
often  sagacious  men,  as  fond  of  fair  dealing  in  counsel  as  in  suitors.  Hence,  in 
cases  involving  life,  liberty,  or  character,  an  able  advocate  goes  to  the  jury  in  a 
spirit  akin  to  that  with  which  Esther  went  in  before  the  king  to  plead  for  her 
people.  At  such  an  hour  he  indulges  in  no  mere  fancies,  his  style  becomes  a 
reflect  of  his  own  mind  and  heart ;  if,  as  in  Mr.  Choate's  efforts,  a  flash  of  poetio 
thought  or  beauty  gleams  forth,  it  is  merely  because  the  vision  is  in  his  spirit, 
and  reveals  itself  as  naturally  as  the  simplest  conception.  He  is  not  the  less 
dealing  with  realities,  after  his  fashion." 

After  remarks  upon  the  tone  and  temper  which  should  characterize  such  a 
irork,  as  contrasted  with  those  of  Mr.  Parker,  the  judge  says : 
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"  In  persoDa]  delineation  of  this  nature  tbe  true  author  is  sjmpatlietic ;  his 
purpose  fills  his  heart  and  brain,  takes  possession  of  all  his  faculties  :  he  feels 
as  one  of  old  did  when  he  said,  *  Woe  is  me  if  I  preach  not  this  jjospel/  Thus 
inspired,  he  writes  ;  tlie  hand  tremulous,  the  eyes  suffused  with  tears." 

Tiien,  toward  the  conclusion  of  the  review,  he  falls  into  a  train  of  melancholy 
reflection,  arising  partly  from  the  perusal  of  the  work,  and  partly  from  recollec 
tions  of  his  own  intercourse  with  Mr.  Choate,  and  writes  thus: 

"  We  have  always  had  a  fondness  for  Mr.  Choate,  the  unique  man  of  his  day, 
so  brilliant,  yet  so  logical.  Thanks  to  the  author,  we  now  see  him  in  new 
phases  of  life,  and  learn  many  things  about  him  unknown  before.  But  we  close 
the  book,  and  muse  in  sadness.  Poor  Choate  I  What  severance  and  alienation 
from  sources  of  life,  health,  and  elasticity  I  He  had  no  Ashland,  no  Marshfield, 
no  Sunnyside  ;  no  flocks  or  herds  ;  no  fields  of  golden  grain  ;  but  the  school,  the 
closed  study,  the  dusty  street,  the  crowded  forum  ;  so  half  his  nature  was  stifled 
in  its  growth,  if  not  killed.  How,  through  life,  he  turned  blindly  from  the 
smiling  mother  enrth,  when,  as  only  a  true  mother  can,  she  would  have  com- 
forted and  soothed  him  1  How  he  looked  on  coldly,  while  his  school- fellows 
enjoyed  sports  ordained  for  him  I  How.  in  later  years,  he  read,  and  read  when 
a  gorgeous  sunset  or  a  waving  forest  would  have  fed  his  famished  spirit  I  How 
he  brooded  about  books,  as  he  passed  inspiring  landscapes,  and  felt  no  thrill  as 
they  spoke  to  him  1  How  he  treasured  up  and  tried  to  love  a  pieco  of  cold 
statuary,  but  had  no  interest  in  the  perfection  of  form  and  motion — man's  friend 
in  service — though  *he  trots  the  air,  and  the  earth  sings  as  he  touches  it;' 
though  '  his  neigh  is  like  the  bidding  of  a  monarch,  and  his  countenance  enforces 
homage.*  ' 

More  recently  the  judge,  having  been  invited  to  deliver  the  opening  address 
at  the  annual  exhibition  of  the  Brooklyn  Industrial  Institute,  did  so,  and  the 
address  was  published.  It  was,  indeed,  a  remarkable  performance  in  respect  to 
style  and  comprehensiveness.  Having  given  such  summary  and  illustration  of 
our  improvements,  inventions,  progress,  mines,  and  mineral  resources,  in  their 
relation  to  our  national  greatness  as  might  well  excite  and  satisfy  our  pride,  he 
touches  a  higher  note,  and  says :  "  But  our  highest  claim  to  respect,  as  a  nation, 
rests  not  in  the  gold,  nor  in  the  iron  and  the  coal,  nor  in  inventions  and  discov- 
eries, nor  in  agricultural  productions,  nor  in  our  wealth,  grown  so  great  that  a  war 
debt  of  billions  fades  out  under  ministrations  of  the  revenue  collector  without 
fretting  the  people  ;  nor,  indeed,  in  all  these  combined.  That  claim  finds  its  true 
elements  in  our  systems  of  education  and  of  unconstrained  religious  worship  ;  in 
our  wise  and  just  laws,  and  the  purity  of  their  administration  ;  in  the  conserva- 
tive spirit  with  which  the  minority  submits  to  defeat  in  a  hotly-contested  election  ; 
in  a  free  {)ress ;  in  that  broad  humanity  which  builds  hospitals  and  asylums  for 
the  poor,  sick,  and  insane  on  the  confines  of  every  city  ;  in  the  robust,  manly, 
buoyant  spirit  of  a  people  competent  to  admonish  others  and  to  rule  themselves  ; 
and  in  the  achievements  of  that  people  in  every  department  of  thought  and 
learning." 

Bat  we  need  not  farther  refer  to  Judge  Neilson's  contributions  to  legal, 
literary,  or  scientific  subjects.  His  claim  to  rank  among  our  most  learned  and 
upriglit  lawyers  and  jurists  has  been,  and  long  will  be,  recognized  and  respected. 

There  is  that  in  his  career  which  is  inspiring  alike  to  the  profession  and  to  the 
people  whose  rights  and  interests  the  profession  guards.  No  man's  success  has 
been  the  product  of  work  more  faithful  and  of  motives  more  single.    He  haa 
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trod  the  apright  oourae  of  the  advocate  and  the  jurist  with  no  reliance  npon  or 
search  after  meretricious  aids.  His  ascendinf;:  progress  has  all  heen  severely 
legitimate.  That  which  is  soundest  and  noblest  in  reason  and  in  principle  finds  a 
cordial  response  in  his  sentiments  and  in  his  character.  To  thn  culture  of  the 
student  he  has  added  that  enthusiasm  for  the  right  which  informs  with  living 
soul  the  dryest  technicalities  in  the  domain  of  law.  Whether  iit  the  bar  or  on 
the  bench,  his  voice  and  pen  have  been  devoted  to  upholding  the  fundamental 
principles  and  rights  wliich»far  exceeding  their  relevancy  to  the  matters  in  hand, 
concern  man  as  a  free,  responsible  product  of  Deity,  and  organized  society  as 
founded  upon  Christian  civilization.  In  his  habits  of  study  there  are  no  sporadic 
characteristics :  all  is  sjrstem.  In  his  conduct  of  trials  nothing  comes  as,  or 
seems,  drudgery :  all  is  duty.  What  he  did  not  receive  as  the  Creator's  blessing 
upon  a  virtuous  ancestry  and  training,  he  has  with  reverence  and  hard  labor 
wrought  out  for  himself.  The  man  and  the  magistrate  are  no  distinct  characters 
in  him.  He  lives  the  justice  which  he  administers  ;  and,  neither  as  a  lawyer  nor 
a  writer,  has  he  ever  pursued  a  case  or  a  theme  an  inch  beyond  the  parallel  on 
which  it  proceeds  vrith  truth.  In  the  vigorous  prime  of  his  faculties  and  years, 
surrounded  by  most  beautiful  domestic  associations,  elevated  officially  for  the 
greater  part  of  a  generation  above  the  strifes  of  parties,  and  set  to  commend  and 
expound  their  laws  to  the  people.  Judge  Neilson  has,  in  the  case  to  which  these 
volumes  are  devoted,  been  intrusted  with  matters  as  delicate  and  imperative,  and 
as  far-reaching  in  their  operations  and  consequences,  as  any  that  ever  fell  to  the 
lot  of  Jurist  to  decide 

T.  BIGBLOW. 
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William  A.  Beach,  the  leading  counBel  for  the  plaintiff,  has  been  for  manj 
years  one  of  the  prominent  lawyers  of  the  State.  His  marked  eharacteriatiai, 
both  of  mind  and  of  manner,  have  been  clearly  shown  in  coarse  of  the  great  triaL 
Full  and  accurate  knowledge  of  le^al  principles,  and  familiarity  with  the  de- 
cisions of  courts,  enable  him  to  sustain  his  client's  interests  with  eminent 
ability,  aided  by  great  keenness  in  perceiving  the  weak  places  of  an  adversaiy. 
His  fluent  delivery  of  strong,  well-chosen  English,  with  manner  dignified  and 
impressive,  assist  in  convincing  the  court,  upon  legal  questions,  and  doubtless 
affect  favorably  the  minds  of  jurors,  prior  to  the  great  oratorical  effort  of  the 
close  of  a  trial.  Pitted  against  counsel  of  the  highest  reputation  and  ability,  Mr 
Beach  has  fully  maintained  his  former  eminent  standing,  at  the  bar,  amply 
Justifying  Mr.  Tilton's  judgment 'in  securing  his  services.  His  features  are 
strongly  marked,  and  regular  in  outline,  a  massive  head,  partially  covered  with, 
whitened  hair,  brushed  backward,  showing  a  broad,  full  forehead,  a  physique,  to 
all  appearance  in  full  vigor,  he  has  borne  the  wearisome  combat  with  apparent 
ease,  leading  his  corps  of  able  and  distinguished  associates  in  full  assault,  or 
sturdily  repelling  his  opponents'  like  attacks.  The  expression  of  his  face  at  rest 
has  been  uniformly  sorrowful,  maybe  from  a  full  belief  that  his  client  has  suf- 
fered great  wrongs,  and  from  regret  for  the  occasion  of  bringing  the  lamentable 
occurrences  under, public  and  judicial  investigation. 

Mr.  Beach  was  bom  at  Saratoga  Springs,  December  18th,  1809,  and  is  conse- 
quently in  his  mxty -fifth  year,  although  he  has  the  personal  appearance  of  a  much 
younger  man.  His  professional  studies  were  pursued  in  that  village,  and  in  the 
earlier  years  his  practice  was  confined  to  the  county  of  Saratoga,  and  those  adjoin- 
ing. From  the  outset,  the  power  of  advocacy  gave  him  local  prominence,  since 
broadened,  by  changes  of  residence,  to  more  extended  fields  of  professional  effort, 
and  consequent  connection  with  cases  of  public  interest.  His  father.  Miles  Beach, 
was  a  pioneer  of  Saratoga,  for  years  a  leading,  successful  merchant.  He  died  at 
the  age  of  sixty-four  yean,  having  earned  the  highest  respect  and  confidence  of  his 
feUow-citisens,  and  aocomulated,  for  those  days,  a  large  fortune.  The  widow, 
bom  Cynthia  Warren,  now  lives  in  the  homestead,  at  the  advanced  age  of 
eighty-Mven  years,  still  bright,  in  the  full  possession  and  exercise  of  unusual 
OflBtal  gifts,  and  in  the  eigoyment  of  remarkable  physical  vigor.     At  Saratoga, 
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WiLLiAK  A.  Beach,  the  leading  coansel  for  the  plaintiff,  hu  been  for  mmnj 
years  one  of  the  prominent  lawyers  of  the  State.  His  marked  eharaeteristics, 
both  of  mind  and  of  manner,  have  been  clearly  shown  in  coarse  of  the  greaX  triaL 
Fall  and  accarate  knowledge  of  le^^al  principles,  and  familiarity  with  the  de> 
cisions  of  courts,  enable  him  to  sustain  his  client's  interests  with  eminent 
ability,  aided  by  g^reat  keenness  in  perceiving  the  weak  places  of  an  adversary. 
His  fluent  delivery  of  strong,  well-chosen  English,  with  manner  dignified  and 
impressive,  assist  in  convincing  the  court,  upon  legal  questions,  and  doubtless 
affect  favorably  the  minds  of  jurors,  prior  to  the  great  oratorical  effort  of  the 
dose  of  a  trial.  Pitted  against  counsel  of  the  highest  reputation  and  ability,  Mr 
Beach  has  fully  maintained  his  former  eminent  standing,  at  the  bar,  amply 
justifying  Mr.  Tilton's  judgment 'in  securing  his  services.  His  features  are 
strongly  marked,  and  regular  in  outline,  a  massive  head,  partially  covered  with, 
whitened  hair,  brushed  backward,  shovring  a  broad,  full  forehead,  a  physique,  to 
all  appearance  in  full  vigor,  he  has  borne  the  wearisome  combat  with  apparent 
ease,  leading  his  corps  of  able  and  distinguished  associates  in  full  assault,  or 
sturdily  repelling  his  opponents'  like  attacks.  The  expression  of  his  face  at  rest 
has  been  uniformly  sorrowful,  maybe  from  a  full  belief  that  his  client  has  suf- 
fered great  wrongs,  and  from  regret  for  the  occasion  of  bringing  the  lamentable 
occurrences  under. public  and  judicial  investigation. 

Mr.  Beach  was  born  at  Saratoga  Springs,  December  18th,  1809,  and  is  conse- 
quently in  his  sixty -fifth  year,  although  he  has  the  personal  appearance  of  a  much 
younger  man.  His  professional  studies  were  pursued  in  that  village,  and  in  the 
earlier  years  his  practice  was  confined  to  the  county  of  Saratoga,  and  those  adjoin- 
ing. From  the  outset,  the  power  of  advocacy  gave  him  local  prominence,  since 
broadened,  by  changes  of  residence,  to  more  extended  fields  of  professional  effort, 
and  consequent  connection  with  cases  of  public  interest.  His  father.  Miles  Beach, 
was  a  pioneer  of  Saratoga,  for  years  a  leading,  successful  merchant  He  died  at 
the  age  of  sixty-four  years,  having  earned  the  highest  respect  and  confidence  of  his 
fellow-dtixens,  and  accomulated,  for  those  days,  a  large  fortune.  The  widow, 
bom  Cynthia  Warren,  now  lives  in  the  homestead,  at  the  advanced  age  of 
oightj-seven  years,  still  bright,  in  the  full  possession  and  exercise  of  unosaal 
mental  gifts,  and  in  the  enjoyment  of  remarkable  physical  vigor.     At  Saratoga, 
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William  a.  Bbach,  the  leading  coansel  for  the  plaintiff,  has  been  for  manj 
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livNU^h  has  fully  maintained  his  former  eminent  standing,  at  the  bar,  amply 
)«»tifying  Mr.  Tilton's  judgment 'in  securing  his  services.  His  features  are 
VkiMittirly  marked,  and  regular  in  outline,  a  massive  head,  partially  covered  with. 
¥(hU«>iied  hair,  brushed  backward,  showings  broad,  full  forehead,  a  physique,  to 
ftl)  appearance  in  full  vigor,  he  has  borne  the  wearisome  combat  with  apparent 
«Mi».  leading  his  corps  of  able  and  distinguished  associates  in  full  assault,  or 
•lurdily  repelling  his  opponents'  like  attacks.  The  expression  of  his  face  at  rest 
Ias  been  uniformly  sorrowful,  maybe  from  a  full  belief  that  his  client  has  suf- 
f<w«d  great  wrongs,  and  from  regret  for  the  occasion  of  bringing  the  lamentable 
ooearrences  under. public  and  judicial  investigation. 

Mr.  Beach  was  bom  at  Saratoga  Springs,  December  18th,  1809,  and  is  conse- 
quently in  his  sixty -fifth  year,  although  he  has  the  personal  appearance  of  a  much 
younger  man.  His  professional  studies  were  pursued  in  that  village,  and  in  the 
earlier  years  his  practice  was  confined  to  the  county  of  Saratoga,  and  those  adjoin- 
ing. From  the  outset,  the  power  of  advocacy  gave  him  local  prominence,  since 
broadened,  by  changes  of  residence,  to  more  extended  fields  of  professional  effort, 
and  consequent  connection  with  cases  of  public  interest.  His  father.  Miles  Beach, 
was  a  pioneer  of  Saratoga,  for  years  a  leading,  successful  merchant  He  died  at 
the  age  of  sixty-four  yean,  having  earned  the  highest  respect  and  confidence  of  his 
fellow-dtisens,  and  accumulated,  for  those  days,  a  large  fortune.  The  widow, 
bom  Cynthia  Warren,  now  lives  in  the  homestead,  at  the  advanced  age  of 
eighty-seven  years,  still  bright,  in  the  full  possession  and  exercise  of  unusual 
mental  gifts,  and  in  the  enjoyment  of  remarkable  physical  vigor.     At  Saratoga, 
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Mr.  Beach  wan  associated  in  practice  with  the  late  Nicholas  Hill,  Jr.,*  and 
Augustas  Bockes,  now  a  jndge  of  the  sapreme  coart  for  that  district,  f  Judge 
Porter,  one  of  the  counsel  for  Mr.  Beecher,  was  then  a  leading  lawyer  of  the 
hvme  county,  resident  at  Waterford.  Life-long  friends,  the  distinguished  advo- 
eates,  in  the  course  of  this  trial,  must  have  recalled  their  early  intellectual 
Btrugjxles.  in  the  old  Court  House  at  Ballaton  8pa.  the  fhire  town  of  the  county. 

In  the  Bpriug  of  1851.  Mr.  Beach  removed  to  Troy,  forming?  the  partnership 
of  Pierson,  Beach  &  Smith,  which,  upon  the  retiremeot  of  Hon.  Job  Pierson, 
was  succeeded  by  that  of  Beach  &  Smith.  His  firm,  to  the  time  of  its  dissolu- 
tion in  1871,  enjoyed  a  leading  position  in  that  locality,  and  Mr.  Beach's  reputa- 
tion as  a  lawyer  became  among  the  first  in  the  State  For  this  period,  he  was  the 
attorney  and  counsel  of  the  railroad  corporations  at  Trov,  und  in  the  prolonged 
and  important  litigations  between  the  wealthy  iron  manufacturers,  H.  Burden  & 
Sons,  and  Coring,  Winslow,  and  Co.,  he  continuously  represented  the  interests 
of  the  former.  The  yearly  conflict,  in  the  State  Legislature,  relative  to  bridging 
the  Hudson  River,  at  Albany,  was  finally  transferred  to  the  courts,  by  the 
passage  of  an  Act  incorporating  the  Hudson  River  Bridge  Company,  and  Mr. 
Beach  then  appeared  as  counsel  for  the  city  of  Troy,  in  opposition  to  the  under- 
taking. The  Bridge  Company  was  represented  by  Nicholas  Hill,  Esq.,  deceased, 
then  a  resident  of  Albany,  and  Hon.  John  H.  Reynolds,  now  judge  in  the  com- 
mission of  appeals.  The  litigation  involved  the  great  question  of  State 
sovereignty,  and  was  successful,  before  the  late  Justice  Nelson,  at  chambers,  he 
having  granted  a  preliminary  injunction.  The  trial,  before  Justices  Nelson  and 
HaU,  brought  a  disagreement  of  opinion,  which  was  certified  to  the  supreme 
court  of  the  United  States,  where  an  equal  division  of  the  judges,  under  the 
rules,  effected  the  dismissal  of  the  plaintiff's  bill  of  complaint. 

During  Governor  Horatio  Seymour's  administration,  the  state  agent.  Colonel 
North,  and  others,  were  summoned  before  a  military  tribunal  at  Washington, 
upon  charge  of  tampering  with  soldiers'  votes.  Under  the  call  of  ihe  Qovernor, 
Mr.  Beach  represented  the  State  and  the  defendants,  upon  their  trial.  His  effec- 
tive management,  and  masterly  argument,  not  only  vindicated  his  clients,  by 
their  acquittal,  but  also  gave  the  primary  services  and  effective  opposition,  end- 
ing iti  the  discontinuance  of  military  inquisitions  for  autliorized  civil  courts.  He 
was  again  successful  in  the  defense  of  Coh»,  J  for  the  murder  of  Iliscox,  upon  the 
second  trial.  In  1808,  he  defended  Robert  C.  Dom,  Canal  Commissioner,  before 
the  Court  of  Impeachment  securing  a  verdict  of  not  guilty.  During  a  practice, 
in  that  purt  of  the  State,  of  twenty  years,  Mr.  Beach  was  prominently  con- 
nected Willi  all  the  leading  trials,  his  office  doin^  a  large  and  lucrative  business. 
Soliiitations  to  accept  judicial  position,  were  frequently  declined,  and  political 
pref*-rment,  though  often  tendered,  he  always  avoided,  so  reaching  his  eminent 
place,  at  the  bar,  by  the  active  and  uninterrupted  practice  of  his  profession. 

In  1871,  he  yielded  to  often  preferred  requests,  and  changed  his  residence  to 
this  city.  In  i  his  new  forum,  when  called  to  meet  the  most  eminent  members 
of  the  legal  profession,  Mr.  Beach  has  sustained  his  high  reputation,  as  a  wise 
and  learned  counselor,  a  brilliant  and  successful  advocate.  In  the  action  of  the 
Eli:  Railicay  Company  v.  Commodore  Vanderbilt,  familiarly  known  as  the  *•  five 

♦  For  notice  of  Mr.  Hill,  see  19  N.  F.,  593. 

f  Judge  Bockes  also  j*at  in  the  Court  of  Appeals,  in  the  year  1867,  and  his 
opinions  in  that  court  will  be  found  in  vols.  36  to  89  of  the  iV.  T.  Meports, 
X  See  Cole's  Trial,  (7  Abb.  Pr.  N.  S.,  321). 
ii 
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million  suit,**  be  represented  tbe  defendant,  with  Cliarlefl  k.  Rapallo,  Esq., 
DOW  Judge  of  the  Court  of  Appeals,  obtaining  a  favorable  judgment.  On  the 
important  trial  of  Bo^un  v.  Chme,  involving  the  title  to  tht»  valaable  real  estate 
left  bj  Madame  Jamel.  Mr.  Beach  appeared  for  the  plaintiff,  opposed  to  the  d\s- 
tinguished  counselor  Charles  0*Conor ;  the  long  struggle,  of  over  a  month,  was 
fruitless,  as  the  jurj  disagreed.  Employed  for  the  people,  upon  the  second  trial 
of  Edward  S.  Stokes,  for  the  murder  of  James  Fisk,  Jr.,  in  conjunctiou  with  the 
District  Attorney,  the  jury  returned  a  verdict  of  murder  in  the  first  degrt*e,  after- 
ward reversed  by  the  Court  of  Appeals.*  With  many  otht-r  of  the  leading 
trials,  including  the  Judge  Barnard  impeachment  case.f  Mr.  Beach  was  prom- 
inently identified,  rendering  service  without  fee,  in  assisting  lion  Charles 
O'Cbnor  in  the  defense  of  Frank  Walworth,  grandson  of  Chancellor  Wai worth, 
long  a  prominent  resident  of  Saratoga  Springs,  and  a  personal  friend  of  Mr. 
Beach's  family.  Honest,  as  well  as  able,  and  earnest  in  performance  of  profes- 
sional duty,  dignified,  while  courteous  in  demeanor,  he  has  materially  added  to 
bis  wide  fame,  in  this,  the  greatest  legal  contest  of  this  time  and  country. 

M.  B. 

•  Stoke$  V.  PeapU  (53  N.  Y.,  164). 

t  Trial  of  George  G.  Barnard  in  Conrt  of  Impeachment  Published  by  Weed, 
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William  Fullerton  is  a  native  of  Orange  county,  in  the  State  of  New  York. 
He  was  bom  in  wliat  was  then  known  as  the  town  of  Minisink,  in  that  county,  in 
the  year  1818.  His  boyhood  was  passed  upon  his  father's  farm.  In  1888  he 
graduated  at  Union  C/o11ege,  in  the  same  class  with  the  Hon.  John  K.  Porter, 
who  subsequently  sat  with  him  on  tlie  bench  of  the  Ck>urt  of  Appeals,  of  this 
State,  and  who  is  now  one  of  the  leading  counsel  for  the  defense  in  this  cause. 

While  in  college,  Mr.  Fullerton  in  a  great  measure  supported  himself  by 
teaching,  during  the  vacations  and  a  portion  of  the  terms  of  his  college  course. 
For  some  time  he  had  charge  of  the  Columbia  County  Boarding  School,  at 
Chatham  Four  Comers,  then  one  of  the  leading  educational  institutions  in  that 
section  of  this  State. 

After  graduating  at  Union  College,  Mr.  Fullerton  entered  upon  the  study  of 
the  law  at  Newburgh.  He  was  admitted  to  the  bar  in  1841,  and  at  once  com- 
menced the  active  practice  of  his  profession. 

During  the  early  part  of  his  professioual  career,  he  was  made  district  attorney 
of  his  native  county,  which  position  he  held  for  one  tenn.  He  was  soon 
recognized  as  one  of  the  foremost  men  at  the  bar  in  the  river  counties  in  which 
he  practiced,  and  until  his  removal  to  the  city  of  New  York  in  1852,  was  con- 
stantly engajjed  in  the  trial  of  causes  in  these  counties,  appearing  upon  one  side 
or  the  other  of  most  of  the  leading  cases. 

In  1^52  he  was  induced  by  Mr.  Cliarles  O'Conor  to  remove  to  the  city  of  New 
York,  for  tlie  purpose  of  uniting  with  him  in  the  practice  of  the  law.  Mr. 
O'Couor's  proposition  of  a  partnership  was  made  to  Mr.  Fullerton  after  the  con- 
clusion of  an  able  argument  by  the  latter,  in  an  important  and  intricate  cause  at 
the  general  term  of  the  supreme  court  at  Brooklyn,  in  which  Mr.  O'Conor  was 
opposed  to  him.  Mr.  Fullerton  decided  to  accept  the  proposal  of  Mr.  O'Conor,^ 
and  soon  after  removed  to  New  York  city,  an<J  commenced  the  practice  of  his 
profession  there  with  Mr.  O'Conor,  under  the  firm  name  of  O'Conor  &  Fullerton. 

Soon  after  the  formation  of  the  new  firm,  Mr.  O'Conor  was  appointed  U.  S. 
District  Attorney,  and  while  in  that  position,  he  employt»d  Mr.  Fullerton  to 
prosecute  on  behalf  of  the  government,  Capt.  Daniel  Maloney,  who  had  been  in- 
dicted for  murder  on  the  hij?h  seas.  Maloney  was  defended  by  Mr.  Ogden  HoflT- 
man,  then  considered  the  foremost  jury  advocate  and  orator  of  the  New  York 
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Roger  A.  Prtor  was  born  in  Dinwiddie  County,  Virginia.  July  19th.  1828. 
He  is  descended  from  the  ancient  family  of  Bland,  famous  in  the  annals  of  Vir- 
ginia. Col.  Thoo<lorick  Bland,  was  an  officer  in  the  army  of  the  Rovolution.  a 
member  of  congress  and  of  the  convention  that  framed  the  constitution.  He 
was  the  friend  and  counselor  of  Gen.  Washington,  of  the  Marqui.**  de  La 
Fayette,  Thomas  Jefferson,  and  other  distinguished  men  in  the  early  history  of 
our  country.  From  the  Blandft  spring  many  of  the  famous  men  of  Virginia, — 
John  Randolph,  of  Roanoke,  Henry  St.  George  Tucker.  Gen.  Robert  E.  Lee,  and 
others.  Young  Pryor  graduated  from  Hampden  Sydney  College,  in  1815,  and 
afterwards  from  the  University  of  Virginia.  He  eutere<i  upon  the  practice  of 
the  law  at  Charlottsville,  Vi  rginia,  but  an  affection  of  the  throat  obliged  him  to 
abandon  it,  and  he  became  a  journalist.  His  management  of  a  pmall  country" 
paper,  attracted  the  attention  of  the  editor  of  The  WanJiingtov  Union,  then  the 
organ  of  the  Democratic  party  under  Gen.  Pierce.  Mr.  Pryor  was  offered  an 
editorial  position  in  The  Union,  which  he  accepted  in  1854.  During  his  spsocin- 
tion  with  this  journal,  he  wrote  an  article  on  the  relation  between  the  United 
States  and  Great  Britain  and  Russia,  as  affected  by  the  then  pendinjr  English  and 
Russian  war.  The  tone  of  the  article  was  anti-English.  Appearing  in  the  jour- 
nal supposed  to  have  the  sanction  of  our  government,  it  made  a  profound  im- 
pression, especially  as  it  appeared  to  indicate  a  sympathy  with  Russia  on  the 
part  of  President  Pierce's  administration.  While  editor  of  The  Union,  Mr. 
Pryor  sustained  friendly  and  confidential  relations  with  Provident  Pierce,  who  in 
1855  appointed  him  on  a  special  mission  to  Greece  to  adjust  certain  difficulties 
with  that  'country.  He  was  absent  for  a  year  in  prosecution  of  this  work, 
which  he  conducted  with  very  great  success,  receiving  the  thanks  of  ihe  govern- 
ment for  his  efforts. 

Mr.  Pryor  returned  from  Europe  in  1856.  The  country  was  then  passinjr 
through  the  famous  "  Know- Nothing  "  Anti-Catholic  political  excitement  which 
preceded  our  civil  war.  Henry  A.  Wise  of  Virginia,  was  candidate  for  governor 
in  opposition  to  the  '*  Know-Nothing  "  movement.  Mr.  Pryor  purchased  a  share 
in  The  Richmond  Enquirer,  the  leading  newspaper  of  the  south,  and  took  an  ac- 
tive and  prominent  part  in  the  cam])aign,  opposing  the  mad  theories  of  the 
'*  Know-Nothing"  Native-American  party.  The  triumph  of  Gen.  Wise,  as  gov- 
ernor, was  the  conclusive  defeat  of  the  Native-American  movement,  which  then 
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passed  out  of  the  politics  of  this  country,  and  was  succeckled  by  the  anti-slltvery 
agiiatioD,  that  immediately  a^8umed  the  alarming  proportions  which  culminated 
in  civil  war.  Mr.  Pryor's  connection  with  this  campaign  ^ave  bim  a  national 
reputation,  and  in  lb57  he  was  elected  to  congress  from  the  district  formerly 
represented  by  John  Randolph  of  Koanoke.  Coming  into  congressional  life  with 
President  Buchanan's  administration,  Gen.  Pryor  took  an  active  part  in  affairs. 
Until  the  secession  of  the  Southern  Slates,  he  opposed,  in  the  discussions  of  the 
time,  all  measures  tending  to  the  disruption  of  the  Union,  resisting  the  unwise 
^oun^»els  of  extremists,  pleading  against  violence  and  war.  In  the  last  speech 
he  uttered  in  the  house  he  used  these  words,  which  may  be  quoted  as  an  illu8> 
tration  of  his  political  opinions  at  a  time  when  the  animosities  prevailed. 
•'  Imagine  the  complete  subjugation  of  the  south  ;  after  every  spark  of  vitality 
is  extinguished  and  her  inanimate  form  lies  prostrate  before  you,  tell  me  what 
recompense  do  you  gain  for  the  sacrifice,  what  consolation  for  your  fratricidal 
deed  V  From  the  respect  due  the  memory  of  our  common  ancestry,  for  the  sake 
of  a  land  to  be  rent  by  the  cruel  lacerations  of  the  sword,  and  in  reverence  of 
the  virtues  of  a  benign  religion,  we  deprecate  a  conflict  of  arms !  By  the  per- 
suasions of  these  pious  and  pathetic  importunities,  we  would  soothe  in  every 
breast  the  spirit  of  strife,  and  invoke  the  pacific  intervention  of  reason  for  thu 
adjustment  of  our  disputes."  But  the  disputes  between  north  and  south  had 
gone  beyond  the  ''pacific  intervention  of  reason  ;"  and  when  war  became  inevit- 
able, and  Mr.  Lincoln  called  on  Virginia  for  her  quota  of  troops,  Mr.  Pryor  urged 
her  to  stand  in  front  of  her  southern  brethren,  and  drew  his  own  sword  gallantly 
in  her  defense.  He  remained  in  Washington  until  the  inauguration  o"f  Mr.  Lin- 
coln, having  been  re-elected  to  his  seat  in  congress  ;  and  to  the  last  enjoyed  the 
friendship  of  some  of  the  purest  men  of  the  hostile  section,  of  Mr.  Buchanan,  Gen. 
Lewis  Chss,  Jno.  P.  Kennedy,  Gen.  Winfield  Scott,  and  others.  Like  every  true 
southernttr  he  ardently  took  sides  with  his  State.  He  was  twice  elected  member 
of  the  Confederate  congress,  was  made  colonel  of  a  regiment,  and  promoted 
brigadier-general  after  the  battle  of  Williamsburg.  He  servvd  in  the  memor- 
able battles  around  Richmond  and  in  the  battle  of  Sharpsburg.  In  consequence 
of  a  misunderstanding  with  Jefferson  Davis,  Gen.  Pryor  resigned  his  commis- 
sion and  volunteered  as  a  private  soldier.  For  two  years  he  served  in  the  ranks, 
and  fought  in  the  battles  around  Petersburg,  until  he  was  captured  and  impris- 
oned in  Fort  Lafayette.  A  few  weeks  before  the  end  of  the  war  he  was  released 
from  his  imprisonment  by  order  of  President  Lincoln,  and  remained  at  Peters- 
burg on  parole,  until  the  surrender  of  Gen.  Lee. 

The  war  at  an  end,  the  south  subjugated,  the  old  political  system  destroyed, 
Gen.  Pryor  came  to  New  York  and  entered  upon  the  profession  of  the  law — its 
practice  having  been  interrupted  by  years  of  journalism,  diplomacy,  and  military 
service.  He  i«  said  to  regard  this  epoch  as  the  most  remarkable  of  liis  eventful 
life.  He  came  to  a  strange  city,  35  years  of  age,  with  a  large  family,  and 
brf)ken  in  health  from  imprisonment  and  exposure — without  a  dollar — with  no 
influential  friends,  and  unloarned  in  the  law  of  the  state  he  had  chosen.  His  in- 
domitable courage  did  not  forsake  him,  nor  his  regard  for  the  best  interests  of  his 
beloved  State.  His  last  political  act  was  to  address  a  letter  to  his  former  con- 
stituents in  Virginia,  urging  them  to  accept  gracefully  the  inevitable  issues  of 
the  wft>,  and  to  accord  at  once  the  right  of  suffrage  to  the  negro  citizens  of  the 
south,  and  to  enter  heartily  upon  the  work  of  reconciliation  and  reconstruction. 
From  that  time  to  the  present  Gen.  Pryor  has  devoted  himself  to  the  study  and 
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practice  of  hia  profeseion,  for  which  he  Ih  said  to  feel  the  greatest  enthasiasm. 
Daring  his  practice  here  he  has  been  connected  with  many  notable  cases,  amoDg 
others  that  of  the  man  named  Pratt,  who  shortly  after  the  war,  had  been  impris- 
oned in  one  of  our  forts  on  a  charge  of  murdering  some  negroes  in  Jefferson, 
Texas.  Gen.  Pryor  defended  Pratt,  and  secured  his  attendance  in  court  by  a 
writ  of  habecu  corpus.  There  was.  much  excitement  and  prejudice  against  the 
prisoner,  but  his  discharge  was  secured. 

When  the  controversy  between  Mr.  Tilton  and  Mr.  Beecher  assumed  a  legal 
aspect,  Qen.  Pryor  was  retained  by  Mr.  Tilton,  and  took  a  prominent  part  in  the 
case. 

He  made  the  argument  before  the  Court  of  Appeals  and  the  general  term  of  the 
City  Court  resisting  the  grantinsr  to  the  defendant  of  a  bill  of  ]>articulRr8.  as  well 
as  an  arf^ument  before  Judge  Nkilson  in  favor  of  ih«  competency  of  Mr.  Tilton 
as  a  witness.  Upon  these  two  questions  the  case  of  Mr.  Tilton  depended  largely. 
In  both  of  these  contests  Gen.  Pryor  was  opposed  by  Mr.  Evarts,  and  his  argu- 
ments gave  him  great  celebrity  as  a  profound  and  accompliMlie<l  lawyer,  succeed- 
ing in  both  oi  his  motion.s.  It  is  understood  that  his  duty  in  the  cat-u  >vas  the 
preparation  of  law  points,  the  study  of  authorities,  and  general  consultation. 

Gen.  Pryor  is  a  man  of  wide  scholarship,  an  eloquent  orator,  a  vigi)rous  writer, 
of  the  highest  per:«onal  character,  and  although  a  youug  man,  he  has  taken  a 
conspicuous  part  in  the  great  events  of  the  age. 

In  journalism,  in  diplomacy,  in  legislation,  in  war,  and  in  the  practice  of  the 
law,  it  has  been  his  fortune  to  be  called  upon  to  assume  responnible  duties,  and 
he  has  fulfilled  them  all  with  courage,  dignity,  ability,  and  honor. 

E.  W. 
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SAMUEL   D.   MORRIS. 


Samuel  D.  Morris  was  born  in  Monmouth  County,  New  Jersey.  His 
father,  Robert  P.  Morris,  was  a  farmer,  actually  engaged  in  the  pursuit  of  agri- 
culture at  the  time  of  his  son's  birth.  The  early  years  of  the  subject  of  our 
sketch  were  spent  upon  his  father's  farm,  in  tilling  the  soil.  Not  richly  en- 
dowed with  wealth,  the  father  and  his  sons  were  compelled  to  work  winter  and 
summer,  early  and  late.  Hence  it  was  that  young  Samuel  was  unable  to  receive 
instruction  in  anything  but  the  cultivation  of  the  ground.  However,  arriving  at 
tlie  age  of  twenty-one,  he  acted  upon  a  resolve  long  previously  formed.  He 
entered  upon  a  regular  course  of  schooHujj,  at  Leedaville,  in  his  native  State, 
with  the  same  intense  energy  which  has  marked  his  subsequent  career.  After  a 
few  months  spent  at  this  place,  he  connected  himself  with  the  academy  at  Hom- 
del,  where  he  remained  for  six  months,  when  the  principal  of  the  institution  re- 
moving to  Johnstown,  N.  Y.,  young  Morris  followed  him,  and  remained  under 
his  charge  until  thoroughly  prepared  for  a  collegiate  course.  Selecting  Rutgers' 
College  as  the  institution  at  which  to  complete  his  educatitm,  he  was  admitted  to 
the  sophomore  class.  Having  finished  his  course  here,  lie  went  to  the  Law 
School  at  Ballston  Spa,  then  in  high  repute  as  a  training  school  for  young  law- 
yers, and  under  the  able  charge  of  Prof.  J.  W.  Fowler.  This  was  in  1849.  In 
passing,  we  may  remark  that  his  prominence  in  the  debates,  which  were  a 
feature  of  the  training  at  this  school,  gave  him  the  highest  prize  within  the  gift 
of  the  school.  Among  his  associates  at  Rutgers  and  the  Ballston  school,  were 
Judge  Bedle,  now  Governor  of  New  Jersey,  and  Judge  Larremore,  of  New  York. 
A  year  later,  July  3rd,  1850,  Mr.  Morris  was  admitted  to  the  practice  of  the  law 
at  Plattsburg,  N.  Y. ;  and  in  the  spring  of  1851,  he  came  to  Brooklyn  to  enter 
upon  his  profession. 

About  the  time  of  his  settling  in  Brooklyn,  Pierce  had  been  nominated  for 
the  presidency,  and  our  young  lawyer,  an  ardent  Democrat,  entered  most  enthusi- 
astically into  the  campaign.  Upon  the  hustings  nightly,  in  that  vigorous  can- 
vass, his  voice  was  heard  urging  the  principles  of  the  Democratic  doctrine.  His 
abilities  and  rare  qualities  as  a  speaker  were  thus  made  known  to  his  fellow- 
citizens.  His  speeches,  and  the  pronounced  quality  of  his  political  doctrines, 
brought  him  into  favorable  notice. 

In  the  following  fall  of  1853,  he  received  the  Democratic  nomination  for 
assembly,  and,  in  the  face  of  a  strong  and  bitter  opposition,  was  elected  by  an 
overwhelming  majority.  Three  members  then  represented  the  interests  of 
Kings  county  in  the  State  assembly.  The  session  in  which  he  took  part  was 
exciting.    Horatio  Seymour  was  governor.     The  "  Maine  Law"  excitement  waa 
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at  its  heiglit,  and  the  temperance  interests  were  active  and  aggressive.  In  tli» 
discussions  which  ensued,  Mr.  Morris  took  an  active  part,  and  was  appointed  to 
t4ie  committee  to  which  was  referred  the  bill  which  had  been  introduced  favor- 
iijfr  the  prohibitory  law.  That  committee  consisted  of  nine  members,  eight  of 
whom  reported  in  favor  of  the  passage  of  the  bill.  Mr.  Morris,  however, 
offered  a  minority  report  to  the  contrary.  The  bill,  however,  was  passed  ;  but 
Governor  Seymour  promptly  returned  it  with  his  veto,  and  in  his  message,  fol- 
lowed very  closely  the  line  of  argument  employed  by  Mr.  Morris  in  his  minority 
report. 

After  the  adjournment  of  the  Legislature,  Mr.  MorriR  was  appointed  Corpo- 
ration Attorney  to  the  city  of  Brooklyn.  In  the  spring  of  1855.  the  Legislature 
having  re-passed  the  Maine  Law  Bill,  which  was  promptly  signed  by  Governor 
Myron  H.  Clark,  who  had  been  elected  as  a  temperance  candidate,  Mr.  Morris 
was  called  upon,  in  the  discharge  of  his  duties,  to  enforce  it.  Believinjf  it  to  be 
an  unjust  and  despotic  law,  and  that  he  could  not  remain  in  office  and  properly 
perform  its  duties  without  enforcing  it,  he  resigned  his  office  in  May,  1855.  He 
now  set  about  the  work  of  testing  the  constitutionality  of  the  law,  and  ho 
carried  the  celebrated  "  Toi/iibee  Case  "  *  to  the  Court  of  Appeals,  which  eminent 
and  learned  body  declared  the  law  to  be  unconstitutional.  Thus  was  Mr.  Morris' 
course  and  judgment,  both  in  the  Legislature  and  the  office  of  Attorney,  vindi- 
cated. 

The  prreat  personal  triumph  of  this  opinion  lifted  him  higher  than  ever  in 
public  esteem,  and  in  the  fall  of  1855  he  was  elected  judge  of  the  County  Court, 
and  upon  this  bench  he  sat  for  the  full  term  of  four  years.  It  was  within  his 
power  to  have  accepted  a  renomination,  but  he  declined  it,  and  became  a  candi- 
date for  the  district  attorneyship,  a  position  much  more  to  the  liking  of  his 
active  and  energetic  disposition.  His  failure  to  receive  the  nomination  his 
friends  attributed  to  political  trickery,  and  he  ran  upon  an  independent  ticket. 
Disaster  overtook  the  democratic  party  in  this  campaign,  and  John  Winslow,  a 
Republican,  was  elected.  At  the  ex[)iration  of  the  term  of  Mr.  Winslow,  during 
which  Mr.  Morris  hadsedulously  devoted  himself  to  u  hu'^i.-  and  growing  practice, 
our  subject  was  elected  district  attorney.  This  was  in  ib&i  ;  he  was  re-elected  in 
18G5,  and  again  in  1808,  having  served  in  this  most  important  oiTice  three  terms, 
or  nine  years. 

The  fact  that  Judge  Morris  was  elected  three  times  is  sufficient  to  show  the 
confidence  reposed  in  him  by  the  voters  of  Brooklyn,  and  we  might,  with  justice, 
point  to  that  fact  alone  as  a  record  of  honor.  But  Judge  Morris*  course  as 
district  attorney  was  marked  by  the  greatest  eneri^^-,  the  most  rigid  enforcement 
of  the  laws,  and  the  most  relentless  pursuit  of  criminals. 

Before  his  assumption  of  the  duties  of  the  office,  the  **  Diamond  Murder  "  had 
occurred.  Si^ismund  Fellner,  who  had  come  to  this  country  in  1861,  because  of 
domestic  difficulties  at  home  in  Germany,  brought  with  him  a  large  amount  of 
diamonds.  Arriving  in  New  York,  lie  made  the*  acquaintance  of  a  countryman 
named  Ratzky.  A  strong  intimacy  growinjr  up  between  them,  they  came  to 
Brooklyn  to  reside  together.  Not  long  after  this,  the  body  of  Fellner  was  found 
floating  off  the  New  Jersey  shore  near  Keyport.  Ratzky  was  at  once  arrested 
upon  suspicion,  but  had  not  been  brought  to  triiil  when  Judge  Morris  became 
district  attorney.  The  new  incumbent  at  once  took  up  this  work.  A  month 
was  spent  in  the  preparation  of  tlu;  case.     'I'he  difliculty  of  this  task  will  be  ap- 

*  See  The  People  v.  Toynbcc  (20  Barb.  168  ;  S.  C.  13  N.  Y.  878). 
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ant  district  attorney  of  Songs  coontj,  and  he  discharged  with  intelligence  and 
fidf litj  and  great  expedition,  the  duties  of  that  office,  in  addition  to  his  share 
in  the  private  business  of  the  firm  of  Morris  k  Pearsall.  Durinpf  the  period  last 
iudic&ted,  Mr.  Pearsall  has  appeared  in  the  Fanny- Hyde- Watson  and  the  Trish- 
Anderson  murder  cases,  and  in  other  almost  as  celebrated  civil  and  criminal 
issues.  In  the  cases  enumerated,  the  sides  represented  by  Mr  Pearsall  have 
b<^n  successful  in  the  final  result  attained  by  the  trial  of  the  causes.  In  the 
case  of  TiUon  v.  BeechfT.  Mr.  Pearsall  for  the  plaintiff  has  been  intrusted  with 
much  of  the  prefiaration  of  the  evidence,  and  with  part  of  the  preparation  and 
arrangement  of  the  authorities  relied  on  by  the  plaintiff's  counsel  iu  the  many 
weighty  law  questions  affecting  the  litigation.  That  he  has  discharged  this 
onerous  and  not  publicly-apparent  duty  with  great  research  and  with  exhaustive 
skill,  his  professional  asttociates  and  opponents  have  abundantly  attested  by  their 
labors  upon  the  subject,  and  their  elaborate  and  prolonged  development  in  the 
public  trial  of  the  case. 

Mr.  Pearsall  is  of  medium  height,  compact  build,  and  unaffected  bearing ; 
and  both  as  a  C4:>un8el  and  an  advocate  he  has  won  great  respect  and  a  strong 
position,  alike  with  his  profession  and  with  the  public. 

A.  H.  a 


THEODORE   TILTON. 


The  Tiltons  &re  an  old  West  of  England  family — large  limbed  and  fnll- 
blooded ;  the  sort  of  men  who  made  Qiie(*n  Elizabeth's  yeomanry  the  strongest 
broad -fiworders  in  Europe.  In  tlie  year  1250  there  was  a  progenitor  of  the  race 
who  built  a  atone  church,  which  exists  to  this  day.  From  him  there  has  lately 
bt'en  traced  an  unbroken  line  of  Tiltons,  all  of  the  earlier  sort.  Every  one  of 
them  seem?  to  have  been  nouris]^ed  and  thriven  on  a  strong,  simple,  and  con- 
science-making spiritual  diet.  They  were  churchmen  of  the  state  establishment 
and  also,  oddly  enough,  conservatives. 

One  might  liave  expected  to  find  the  name  here  and  there  on  the  muster-roll 
of  the  Ironsid'  s.  But  none  of  them  fought  under  Cromwell.  Their  sword-arms 
smote  for  (i(»(i  and  King  Charles,  and  when  the  Revolution  submerged  their 
country,  they  were  washed  out  of  sight,  for  awhile,  like  tree-tops  by  a  flood. 

When  the  Restoration  brought  loyalty  out  of  its  hiding-places,  the  Tiltons 
came  out  likewise,  but  Charles  the  Second  had  a  short  memory,  and  among  the 
many  sacrifices  whirh  had  no  compensation,  was  theirs. 

Shortly  after  the  **  May- Flower  "  spread  her  white  wings  westward  for  a 
second  time,  the  Tiltons  prepared  sadly  for  emigration,  and  in  the  very  day- 
break of  the  colonial  period,  some  of  them  took  passage  for  the  unexplored 
forests  of  America.  Two  families  of  the  parent  stock  made  settlement  in  New 
England.  A  third  fluttered  for  awhile  like  Noah's  embassador,  and  at  last  found 
a  refuge  in  N«w  Jersey. 

In  the  travail  of  revolution,  the  New  England  Tiltons  stood  manfully  by  the 
infant  republic,  the  New  Jersey  Tiltons  just  as  manfully  by  the  mother  country 
But  when  American  Independence  had  been  accomplished,  the  children  of  the 
Protestant  Tiltons  were' numbered  with  its  most  faithful  upholders. 

Born  in  Monmouth,  New  Jersey,  was  Silas  Tilton.  the  father  of  Theodore, 
For  wife  he  took  Eusebia  Tilton,  who  stood  in  no  relation  to  him  though  bj 
coincidence  her  name  was  identical  with  his  own.  These  parents  are  living  to- 
day. The  father  is  a  large,  grave,  magisterial  character,  such  as  in  early  settle- 
ments would  have  controlled  his  neighbors.  He  is  sober  and  reverend  as  a  Puri- 
tan, rich  in  all  the  endowments  of  a  practical  religious  faith,  apostolic  in  his 
dignity,  and  severely  plain  as  one  of  the  forefathers  of  this  American  people. 
The  mother  is  of  a  like  physical  and  i<}>iritiial  conformation.  Her  face  is  the 
face  of  George  Washington  over  again,  beaming  with  a  glow  of  piety  and  wear- 
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Ing  outward  marks  of  resolutioD,  force,  and  matronly  rirtae.  These  good  people 
— now  aged  arid  venerable— n re  gpreatlj  respected  in  their  neighborhood. 

Their  son,  Theodore  Ti'ton.  was  lorn  on  the  2d  of  October,  1885,  in  New 
York.  They  liad  also  two  other  son"  and  a  daughter — whereof  the  daughter,  a 
statelj  and  liandsomf  Indy.  nlouc  survives. 

Theodore  in  his  boyhood  was  sent  to  Public  School,  No.  1.  There  he  soon 
mastered  tlie  rudim*  nts  of  a  c  >mtiu)n  education,  and  thence  he  was  promoted  in 
1849  to  the  Free  A<:tdemy,aftiMwar<i  calleci  the  College  of  the  City  of  New  York. 

It  was  while  Ik*  was  a  child  at  Public  School,  No.  1,  that  he  had  a  playfellow 
named  Joseph  11.  liichards,  whoue  sister  Elizabeth,  though  small,  was  a  kind 
and  wise  tutor  oi  her  brotlu  r  auii  his  friend. 

In  the  same  class  wiih  Tiltoa  at  the  Free  Academy  was  a  bright,  mischieTous, 
amiable  boy,  with  chestnut  Lair  and  laughing  eyes,  who  was  as  quick  as  the 
first  scholars,  but  inclined  rather  lo  play  and  merriment  than  to  work.  This  was 
Frank  Moulion. 

Tilton  loved  both  work  and  play.  **  His  intensity  in  either  occupation,"  says 
a  friend,  **  was  frightful."  He  would  run  and  jump  with  the  nimblest,  and  his 
tasks  were  always  completed  faultlessly.  He  was  fond  of  learning  for  its  own 
sake,  and  he  cared  at  no  time  to  succeed  in  mere  emulation  of  others.  His  health 
was  excellent,  and  his  phj/nqiie  perfect.  Nothing  exhausted  him,  either  in  his 
recreations  or  his  duties.  He  was  early  bent  toward  literature,  and  his  claas- 
mates  elected  him  to  edit  the  college  magazine.  In  debate  he  always  shone. 
His  remarkable  predominance  in  discussion  has  been  attributed  to  a  resolution 
never  to  defend  or  advocate  a  subject  unless  he  conscientiously  believed  in  it. 
All  his  instincts,  as  well  as  all  his  energies,  were  always  on  the  side  for  which 
he  argued. 

Among  Tilton's  classmates  were  a  goodly  number  of  embryo  clergymen,  to 
wit :  the  Rev.  Franklin  S.  Rising,  who  was  killed  some  years  ago  by  a  steamboat 
collision  on  the  Ohio ;  the  Rev.  Joseph  Anderson,  a  theological  writer  of  the 
Congregational  denomination  ;  the  Rev.  Edwin  Belfour,  a  leading  Lutheran 
minister ;  the  Rev.  James  Little,  and  the  Rev.  George  Post.  Also  among  his 
classmates  was  P.  B.  Wight,  architect  of  the  Mercantile  Library  in  Brooklyn 
and  the  Academy  of  Design  in  New  York. 

In  1854  Theodore  Tilton's  class  graduated,  but  Theodore  refused,  to  accept  a 
diploma,  regarding  such  a  badge  as  part  and  parcel  of  the  system  of  medals  and 
prizes — a  system  which  he  then  characterized  as  "  unrepublican  and  deleterious." 
He  said.  *'  brijrht  students  need  no  prizes,  dull  ones  are  discouraged  by  them." 
His  fatlier  offered  him  a  gold  watch  if  he  would  achieve  a  certain  object.  Tilton 
won  the  watch  but  refused  it. 

He  had  learned  phonography  before  he  was  fifteen,  and  shortly  after  leaving 
college  became  the  amanuensis  of  Rev.  Samuel  Irenjeus  Prime,  D.D,,  editor  of 
71u  I^ew  York  Observer.  Dr.  Prime  had  been  requested  by  the  Harpers  to 
prepare  two  volumes  of  oriental  travels  for  their  house,  and  to  Tilton  was  in 
trusted  the  responsibility  of  arranging  the  author's  manuscript  for  the  press. 
So  pleased  was  Dr.  Prime  with  his  skill,  promise,  and  industry,  that  he  retained 
bis  amanuensis  in  a  subordinate  post  upon  Tfie  Ohserter. 

Meanwhile  the  Richards  family  had  removed  to  Brooklyn,  and  the  elder 
Tiltons  contemplated  returning  to  New  Jersey.  The  intimacy  between  young 
Theodore  and  the  small,  shy,  pensive  maiden,  who  was  nearly  two  years  his 
senior,  had  been  kept  up  without  abatement.     The  present  Mrs.  Morse — then  a 
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widow  named  Mrs.  Richards— offered  liim  a  home  under  the  same  roof  with 
her  son  and  daujrhter.  The  Richards  family  was  as  religious  as  the  Tiltons, 
and  constantly  attended  the  preaching  of  Henry  Ward  Beecher  in  Plymouth 
Church. 

Frequenting  Plymouth  Church  with  Elizabeth  Richards,  and  hovering  on  the 
outer  edge  of  Mr.  Beecher's  friendship,  Theodore  Tilton  became  acquaiwted  with 
Mr.  Daniel  Burgess,  who  desired  to  have  Mr.  Beecher's  sennons  reported,  and 
who,  to  that  end,  employed  Theodore.  Every  Sunday  the  young  stenographer 
would  sit  in  the  Burge.ss  pew-and,  on  a  small  desk  which  he  had  therein  con- 
trived, reported  tlie  sermon.  He  was  the  first  shorthand  reporter  who  system- 
atically "took  "  Mr.  Beecher's  discourses. 

On  his  twentieth  birthday,  the  2nd  of  October,  1855,  he  was  married  by  Mr. 
Beecher  to  Elizabeth  Richards,  the  bride  being  twenty-one  years  and  five 
months  old. 

In  the  spring  of  1856,  Henry  C.  Bo  wen,  to  whom  Theodore  Tilton  had  been 
heartily  commended  by  Mr.  Burjress,  sent  for  Mr.  Tilton  and  oflfered.  him  $700  a 
year  to  do  some  literary  work  on  The  Independent.  That  journal  was  then  con- 
ducted by  three  clerical  editors — Dr.  Bacon,  Dr.  Storrs  and  Dr.  Thompson.  Mr. 
Beecher  contributed  weekly  articles  over  a  star  ;  hence  the  series  was  called 
"  The  Star  Papers." 

In  1861  the  three  doctors  of  divinity  abdicated  their  triple  seat,  and  Mr. 
Beecher  became  editor-iu-chief,  Tilton  beinj?  employed  as  his  assistant. 

This  was  the  period  of  the  civil  war,  and  T?ie  Independent  was  Northern  and 
abolitional  in  its  sentiment. 

Tiltou's  ardent  spirit  was  instantly  engaged  in  the  crusade,  and  he  made  his 
first  speech  in  public  in  Willow  Hall,  Oranjre,  New  Jersey.  In  his  twenty -third 
year  ho  was  introduced,  in  a  warm  and  eloquent  speech,  by  Wendell  Phillips,  as 
one  of  the  apostles  of  emancipation.  He  spoke  and  wrote  for  the  anti-slavery 
cause  with  all  the  fire  of  a  strong  and  youthful  mind.  So  conscientious  was  his 
devotion  that  he  would  not  allow  the  Anti-Slavery  Society  to  pay  so  much  as  his 
traveling  expenses.  His  heart  was  moved  to  the  service  by  a  spectacle  which  he 
once  beheld  in  the  slave  market  of  Richmond.  A  mother  and  her  three  children 
were  put  up  for  sale  in  three  lots.  Herself  and  her  suckling  babe  were  sold  into 
one  State,  her  little  girl  and  her  little  boy  into  two  others. 

When  Mr.  Beecher  went  as  a  special  ambassador  to  England,  Theodore  Til- 
ton succeeded  him  in  the  editorial  conduct  of  The  Independent.  During  the 
troublous  years  of  the  war,  he  labored  with  tongue  and  pen  for  the  national 
cause  ;  and  when  the  end,  for  which  he  had  striven  as  zealously  as  any  man, 
came,  Theodore  Tilton  found  himself  one  of  the  representative  men  of  his 
country. 

He  lectured  for  six  years  on  various  literary,  social,  and  philosophic  topics, 
and  steadily,  year  by  year,  his  reputation  increased.  In  1870,  Mr.  Bowen,  having 
bought  The  Brooklyn  Union,  urged  Tilton  to  take  charge  of  it  as  editor  in-chief. 
From  that  date  to  the  present  his  history  has  already  become  public  property. 

Though  his  intellectual  achievements  have  principally  been  ephemeral  feata 
of  journalism  and  oratory,  Theodore  Tilton  has  left  here  and  there  a  more  per- 
manent impress  upon  the  recollection  of  his  countrymen.  He  has  contributed  to 
most  of  the  leading  magazines,  and  has  published  a  volume  of  poems  entitled 
"  The  Sexton's  Tale ;  "  a  volume  of  essays  entitled  **  Sanctum  Sanctarum**  and  a 
Dovel  entitled  "  Tempest  Tossed."    All  of  these  have  been  very  favorably  re- 
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oeWed — ^thoagh  aa  a  polemical  writer  and  as  a  lecturer  lie  effected  hia  greatest 
success. 

At  the  period  of  his  marriage  he  boarded  for  a  year  with  his  mother-in-law. 
Afterwards  he  removed  to  Oxford-street,  then  to  No.  48  Livingstone-street.  In 
1866  he  boaght  the  house  No.  174  Livingstone-street,  in  which  he  resides  to  this 
day. 

Four  children  were  bom  to  him  and  his  wife  Elizabeth — Florence,  a  lovely 
girl  of  eighteen  ;  Alice,  a  promising  child  of  fourteen  ;  Carroll,  a  bright  and 
handsome  boy  of  ten,  and  little  Ralph,  the  baby  of  this  distracted  household. 

A.  D.  Q. 


FBANCIS   D.   MOULTON. 


FBAifCiB  D.  MouLTon,  one  of  the  prominent  witnesBOB  in  this  remarkable 
trial,  belongs  to  an  old  and  highly  respected  family  of  English  descent,  settled 
in  Connecticut.  His  ancestors  were  wealthy  farmers,  of  that  plucky,  independ- 
ent, indomitable  sort  which  gave  character  to  the  colonies  and  prepared  the  way 
for  the  Revolution  and  what  followed  it.  They  all  had  a  good  deal  of  the  declara- 
tion of  independence  in  them  ;  and  one  of  them  raised  a  regiment  of  soldiers  and 
did  brave  service  at  Bunker's  Hill  under  the  eye  of  the  heroic  Warren,  whom  he 
knew  well,  and  of  whom  in  after  years  he  loved  to  tell.  They  were  a  hardy, 
long-lived  race,  and  the  Revolutionary  officer,  after  he  was  ninety-five,  walked 
two  miles  to  dine  with  his  son,  and  died  after  dinner,  while  sitting  in  his  chair. 
His  son  lived  to  a  hundred  and  four,  and  his  son,  the  grandfather  of  Francis,  died 
from  the  effects  of  a  sudden  cold  at  ninety-five.  His  father,  Severn  D.  Moulton,  a 
well-known  New  York  merchant.  Is  still  active  and  energetic  at  the  age  of  seventy- 
five.  In  fact,  the  Moultons  have  a  habit  of  living  long  and  well.  His  mother, 
Mrs.  Catharine  Moulton,  was  a  singularly  firentle,  lovely  woman,  who  made  the 
sweetest  impression  upon  all  who  knew  her  well  by  the  ^race  and  refinement  of 
a  nature  that  seemed  to  have  more  of  heaven  than  earth  in  its  composition — a 
woman  who  was  good  without  trying  to  be  so,  and  who  did  good  without  effort 
and  without  seeming  to  know  it.  Her  spirit  fiowed  as  naturally  into  charities  as 
a  bird's  heart  into  song.  Her  infiuence  over  her  three  children  was  characterized 
by  gentleness,  simplicity,  and  sincerity. 

Francis,  the  second  son,  was  born  in  New  York,  in  1836.  His  earlier  years 
were  spent  under  the  immediate  infiuence  of  his  mother,  who  was  his  teacher 
also.  In  1849  he  entered  the  institution  now  known  as  the  College  of  the  City  of 
New  York.  Its  faculty  at  that  time  included,  among  others.  Professor  Ross  and 
Gen.  Franklin,  graduates  of  West  Point,  Wolcott  Gibbs,  Horace  Webster,  and 
Theodore  Irving.  Delicate  in  health,  and  unused  to  severe  application,  he  was 
more  distinguished  for  the  quickness  of  his  wit  and  his  sunny  geniality  of  dis- 
position than  for  scholarship.  But  he  was  a  favorite  with  pupils  and  teachers, 
and  when  he  graduated,  in  1854,  was  awarded  a  medal  for  Latin,  and  another  for 
mathematics.  But  he  insisted  that  he  was  not  entitled  to  either,  the  former 
belonging  of  right  to  Eidward  Belfour,  now  a  Lutheran  clergyman ;  Professor 
Rodney  Kimball,  of  the  Brooklyn  Polytechnic  Institute,  being  entitled  to  the 
latter.  Indeed,  he  determined  to  right  the  wrong  at  a  class  supper,  presenting 
the  prizes  to  the  scholars  who  had  earned  them  ;  but  before  his  purpose  could  be 
carried  into  effect,  burglars  entered  his  house  and  carried  off  the  medals  with 
other  plunder.    "  Well/'  said  young  Moulton,  "  they  are  quite  as  much  entitled 
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to  the  medals  as  I  was."  At  his  graduation  he  was  assi^ed  an  English  oration 
on  an  uncongenial  subject,  and  when  he  mounted  the  stage  he  found  that  it  had 
gone  from  his  memory.  He  plucked  up  courage,  however,  and  made  an  extem- 
poraneous speech,  which  was  received  with  unusual  edat.  It  was  at  college 
that  he  made  the  acquaintance  of  Theodore  Tilton,  and  the  two  class-mates  be- 
came fast  friends.  Unlike  as  well  could  be,  their  dissimilarities  seemed  to 
strengthen  their  intimacy  and  increase  the  ardor  of  their  attachment. 

After  leaving  college,  Mr.  Moulton  thought  first  of  studying  law,  and  then  of 
entering  West  Point ;  but  ill-health  blocked  both  paths.  Resolved  to  go  into 
business,  he  entered  the  service  of  Messrs.  Woodruff  &  Robinson  as  office  boy  for 
$75  the  first  year.  His  industry,  fidelity,  and  marked  business  capacity  led  to 
his  steady  promotion,  till,  in  1861,  he  was  admitted  to  the  firm  as  a  partner.  He 
soon  assumed  charge  of  the  warehouse  business  of  the  firm,  which  increased 
enormously  under  his  management.  In  1870  he  took  an  active  part  in  securing 
an  abatement  of  canal  tolls  at  Albany.  The  provisions  of  the  Canal  Debt  Fund- 
ing Bill,  which  reduced  the  toll  on  wheat  from  G  to  3  cents,  and  on  com  from 
4  to  2  cents,  were  obtained  from  the  Legislature  yery  largely  by  his  exertions. 
His  business  ambition  has  always  been  high,  and  his  position  among  merchants 
was  prominent  and  honorable.  Before  his  connection  with  this  unfortunate 
scandal  his  prospects  as  a  business  man  were  regarded  as  unusually  brilliant. 
He  was  married  in  1860,  and  for  several  years  has  resided  on  Remsen  street, 
Brooklyn  Heights,  his  elegant  home  gaining  additional  attractions  from  the  prac- 
tice of  a  generous  hospitality. 

Mr.  Moulton's  connection  with  the  present  case  began  December  80, 1870,  when 
Mr.  Tilton  confided  his  trouble  to  him,  and  sought  his  advice  and  assistance  as 
a  friend.  Reticent  in  his  habit,  and  unusually  firm  in  his  attachments,  and  dis- 
creet in  his  conduct,  he  naturally  won  the  confidence  of  those  who  knew  him, 
and  Mr.  Beecher  felt  sure  that  in  him  he  had  a  safe  counselor  and  devoted  friend. 
The  qualities  of  mind  which  made  him  the  trusted  friend  of  these  two  men  in 
their  difficulties  are  conspicuous  in  Mr.  Moulton's  character,  and  afford  the  key 
to  his  subsequent  conduct.  He  is  not  a  professor  of  religion,  but  his  mother  was 
a  devout  member  of  the  Reformed  Church,  aud  his  father  is  a  Baptist,  austere 
and  exact  in  his  conduct,  and  while  at  college  he  was  superintendent  of  the 
Sunday-school  of  the  Mount  Pleasant  Reformed  Church.  His  literary  tastes  are 
unuRually  rare  and  cultivated,  and  he  hoH  an  extensive  acquaintance  with  the 
best  authors,  whose  works  he  frequently  quotes  in  conversation,  and  whose  influ- 
ence appears  in  the  language  of  his  testimony,  which  is  remarkably  terse  and 
precise,  and  sometimes  elegant. 

W.  T.  C. 
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THEODORE  TILTON  v.  HENRY  WARD  BEECHER. 


SUMMONS  AND  PLEADINGS. 


tsn  citt  cox7bt  of  brookltk. 

Thbodorb  Tilton, 

Plaintiff, 
Q/yain^ 

Hbhbt  Ward  Beechbr, 

Defendant, 


Summont. — For  BeUtf, 


To  the  Defendant: — You  are  hereby  Rummoned  and  required  to  answer  the 
complaint  in  this  action,  of  which  a  copy  is  herewith  served  upon  \ou,  and 
to  nerve  a  copy  of  your  answer  to  the  said  complainant  on  the  subscribers,  at 
their  office.  No.  193  Montague-street,  in  the  city  of  Brooklyn,  within  Twenty 
days  after  the  service  hereof,  exclusive  of  the  day  of  such  service;  and  if 
you  fail  to  answer  the  said  complaint  within  the  time  aforesaid,  the  plaintiff 
ID  this  action  will  apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
Dated  August  19th,  1874. 

Morris  &  Pbarsall,  PlainMff^s  Aitomey$, 


COMPLAINT. 
[TitU  of  the  cau9eJ] 

The  plaintlfiE,  complaining  of  the  defendant,  alleges: 

I. — ^That  on  the  2d  day  of  October,  1855,  in  the  city  of  Brooklyn,  plain- 
tiff intermarried  with  Elizabeth  M.  Richards,  since  named  and  known  ek 
Elisabeth  R.  Tilton,  and  that  at  the  time  of  the  commission  of  the  wrongs 
he^'einafter  mentioned,  the  plaintiff  and  his  said  wife  were  living  together  as 
man  and  wife  in  the  said  city  of  Brooklyn. 

n. — That  the  defendant,  coutriving  and  wilfullv  intending  to  injure  the 
t— 1 
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plaintiff  and  deprive  him  of  the  comfort^  society,  aid  and  assistance  of  the 
taid  Elizabeth,  the  wife  of  the  plaintiff,  and  to  alienate  and  destroy  her 
affection  for  him,  heretofore  on  or  about  the  tOth  day  of  October,  1868,  and 
ou  divers  other  days  and  times  after  that  day  and  before  tlie  commencement 
of  this  action,  at  the  house  of  the  defendant,  No.  124  Columbia-street,  City 
of  Brooklyn,  and  at  tlie  house  of  the  plaintiff.  No.  174  Living-^ton-street,  City 
of  Brooklyn,  wrongfully  an'l  wickedly,  and  without  the  privity  or  connivance 
of  plaintiff,  debauched  ani  carnally  knew  the  said  Elizabeth,  then  and  ever 
since  the  wife  of  the  plaintiff,  by  me;in«»  whereof  the  affection  of  the  said 
Elizabeth  for  the  said  plaintiff  was  wholly  alienated  and  destroyed;  and  by 
reason  of  the  premises  the  plaintiff  ban  wholly  lost  the  comfort,  society,  aid 
and  assistance  of  his  said  wife,  which  during  all  the  time  aforesaid  he  other- 
wise might  and  ought  to  have  had  and  enjoyed. 

And  has  suffered  great  distress  in  body  and  mind,  to  the  damage  of  the 
plaintiff  (me  hundred  thousand  dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for  the 
said  sum  of  one  hundred  thousand  dollars  for  the  wrongs  and  injuries  here- 
inbefore set  forth,  besides  the  costs  of  this  action. 

Morris  &  Pearsall,  Plaintiff^s  Attorneys. 

City  of  Brooklyn^  County  of  Kijigs,  ss. : 

Theodore  Tilton,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
foregoing  entitled  action  ;  that  he  has  read  the  foregoing  complaint,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

Theodore  Tilton. 

Sworn  to  before  me,  this  20th  day  of  August,  1874. 
Geo.  W.  Roderick,  Notary  Public^  Kings  County. 


ANSWER. 

[Title  of  the  cause,] 

The  defendant  answers  to  the  complaint  : 

I. — That  each  and  every  allegation  in  the  said  complaint  contained 
(except  that  the jplaintiff  and  Miss  Elizabeth  M.  Richards  were  married  on 
October  2d,  185o,  and  lived  together  as  husband  and  wife  up  to  1874)  is 
utterly  false. 

II. — That  this  defendant  never  had,  at  any  time  or  at  any  place,  any 
unchaste  or  improper  relations  with  the  wife  of  the  plaintiff,  and  never 
attempted  or  sought  to  have  any  such  relations. 

Shearxan<%;  Sterling,  Att^n-neys for  Defendant, 

8tat€  of  New  ITampshirey  County  of  Orafton^  ss. : 

Henry  Ward  Beecher,  being  duly  sworn,  says: 

1.  That  he  is  the  defendant  herein,  and  resides  in  the  City  of  Brooklyn, 
Kings  County,  New  York,  but  is  temporarily  residing  at  the  Twin  Mountain 
House,  Coos  County,  New  Hampshire. 


Answer.  z 

2.  That  he  it  sixty-one  yean  of  age,  and  his  occapation  is  that  of  a 
clergyman. 

8.    That  the  foregoing  answer  is  true  of  his  own  knowledge. 

fiENRT  Ward  Bebchbb. 

Sworn  and  subscribed  before  me,  this  29th  day  of  August,  1874. 
Habby  BDfGHAH,  Justice  of  the  Peace, 

State  of  New  Hampshire,  County  of  Ora/ton : 

August  29,  1874. 

I  hereby  certify  that  I  am  Clerk  of  the  Circuit  Coiu-t  of  the  said  County,  and 
that  Harry  Bingham  resides  therein,  and  is  and  was,  at  the  time  of  taking  the 
foregoiug  affidavit,  a  Justice  of  the  Peace  throughout  the  said  State,  and 
duly  authorized  by  the  laws  thereof  to  take  the  said  affidavit,  and  that  I  am 
well  acquainted  with  the  handwriting  of  the  said  Harry  Bingham,  and  verily 
believe  that  the  signature  to  the  Jurat  of  the  said  affidavit  is  genuine,  and 
that  such  affidavit  purports  to  be  taken  in  all  respects  as  required  by  the 
laws  of  the  State  of  New  Hampshire. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  official 
eeal  of  the  said  Court  the  date  above  written. 

C.  A.  Dole, 
£Lb  a.]  Clerk  of  the  CircuU  Court  for  Qrqftan  County^  New  EampMr^, 
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APPLIOATIO:sr    FOE   PARTICULAKS. 

ORDER  FOR  PARTICULARS  OR  TO  SHOW  CAUSE. 

[  TiUe  of  the  cnuse.] 

On  the  affidavits  of  the  defendant  and  Olin  J.  Clauson,  and  ou  all  the  plead- 
ings and  proceedings,  let  the  plaintiff  deliver  to  the  defendant's  attorneys  a 
statement  in  writing  of  the  particular  times  and  places  at  which  he  expects  or 
intends  to  prove  that  any  acts  of  adultery  or  criminal  intercourse  took 
place  between  the  defendant  and  the  wife  of  the  plaintiff,  and  of  the 
particular  times  and  places  at  which  he  expects  or  intends  to  prove  that  the 
defendant  confessed  any  such  act  of  adultery  or  criminal  intercourse,  by  the 
22d  day  of  October,  1874,  at  10  o'clock  in  the  forenoon,  or  show  cause 
before  a  Special  Term  of  this  Court,  to  be  held  at  the  Court  House  in  the 
City  of  Brooklyn,  why  such  a  bill  of  particulars  should  not  be  delivered,  and 
why  the  plaintiff  should  not  be  precluded  from  giving  evidence  upon  the 
trial  of  any  such  acts  or  confessions  not  specified  in  such  bill  of  particulars. 

And  in  the  meantime  let  all  proceedings  on  the  part  oi'  the  plaintiff  in 

this  cause  be  stayed. 

J.  Neilson,  J.  C,  0. 


MOVING  AFFIDAVITS. 

[  ?  itle  of  the  came,  ] 

City  of  Brooklyn^  County  of  Kings,  ss. ; 

Henry  Ward  Bekcher,  the  defendant  above-named,  being  duly  8w«m, 
says: 

I. — This  is  an  action  brought  for  alleged  criminal  conversation  with  the 
wife  of  the  plaintiff. 

II. — The  complaint  was  served  upon  my  attorneys  on  the  21st  day  of 
August,  1874,  and  my  answer  thereto  was  served  upon  the  plaintiff's  attorneys, 
on  the  7th  day  of  September,  1874. 

III. — The  complaint  specifies  only  one  date  at  which  any  act  of  im- 
proper conduct  on  my  part  is  alleged  to  have  occurred,  to  wit:  the  10th  day 
of  October,  1868;  and,  although  it  alleges  in  general  terms  that  such  conduct 
was  repeated  on  divers  other  days  after  that  time,  it  does  not  mention  any 
other  specific  date,  nor  does  it  mention  any  place,  except  the  residence  of  the 
plaintiff  and  my  own  residence. 

IV. — Since  the  service  of  the  complaint  and  answer  herein,  and  on  or  about 
September  18th,  1874,  the  plaintiff,  as  I  am  informed  and  believe,  published 
a  statement  over  his  own  signature  asserting  that  his  wife  and  I  had  both 
confessed  to  him  in  detail  specific  times  and  places  at  which  we  bad  main- 
tained improper  relations  with  each  other,  which  times  and  places,  however, 
other  than  October  10,  1868,  and  the  Saturday  following,  the  plaintiff  care- 
fully refrains  from  mentioning,  but  professes  to  have  within  his  own 
knowledge. 


AFFIDAVITS.  ft 

V. — The  assertion  that  I  ever  made  any  such  confession  to  him  18  utterly 
false;  but  I  am  advised  by  my  counsel,  and  believe  that  such  a  statement 
indicates  the  intention  of  the  plaintiff  to  produce  manufactured  evidence  in 
support  of  his  allegation,  and  by  means  of  false  testimony  to  surprise  my 
counsel,  at  the  trial,  with  evidence  which  they  and  I  cannot  be  prepared 'to 
meet  otherwise  than  by  my  own  simple  denial,  on  the  trial  of  this  cause. 

VI. — I  have  no  knowledge,  information,  belief,  or  suspicion  as  to  the 
times  or  places  (other  than  those  specifically  mentioned  in  the  complaint  and 
the  published  statement  aforesaid)  at  which  the  plaintiff  intends  or  expects 
to  prove,  or  even  to  assert,  that  any  improper  conduct  on  my  part  took  place, 
and  as  I  never  did,  in  fact,  have  any  improper  or  immoral  relations  with  his 
wife,  I  am  entirely  at  a  loss  to  form  any  surmise  concerning  the  probable  line 
of  proof  which  will  be  adopted  by  the  plaintiff  on  the  trial  of  this  cause. 

VII. — I  have  fully  and  fairly  stated  the  case  in  this  cause  to  my  counsel, 
Thoma»  G.  Shearman,  who  resides  at  No.  81  Hicks  street,  Brooklyn,  and  I 
have  a  good  and  substantial  defense  to  this  action  upon  the  merits  thereof, 
as  I  am  advised  by  my  said  counsel  and  verily  believe  ;  and  I  am  further 
advised  by  my  said  counsel,  and  believe,  that  I  can  not  safely  proceed  to  the 
trial  of  this  action  without  receiving  a  statement  of  the  particulars  of  the 
plaintiffs  charge  against  me,  and  especially  of  the  times  and  places  at  which 
any  and  every  act  of  adultery  or  improper  intercourse  on  my  part  is  alleged 
to  have  taken  place,  and  of  the  times  and  places  at  which  it  is  to  be  alleged 
that  I  made  any  confession  to  the  plaintiff.  Henry  Ward  Beechbr. 

Sworn  to  this  17th  day  of  October,  1874,  before  me, 

LuDovic  Bexnet,  Notary  PuUic^  In  and  for  the  State  of  New  York. 


[Title  of  the  cause,] 

City  and  County  of  Nem  York  : 

Olin  J.  Clauson,  being  duly  sworn,  says  : 

I. — I  am  managing  clerk  in  the  office  of  Shearman  &  Sterling,  the  defend- 
ant's attorneys  herein. 

II. — The  complaint  in  this  action  was  served  upon  the  d^efendant's  attor- 
neys on  August  21st,  1874,  and  the  answer  was  served  on  September  7th, 
1874. 

lU. — On  September  18th,  1874,  The  Daily  Graphic,  a  newspaper  published 
in  the  City  of  New  York,  printed  and  published  a  long  statement  signed 
witli  the  plaintiff's  name,  and  purporting  to  be  his  statement  of  the  facts, 
and  of  some  of  the  evidence  in  this  action.  In  this  statement,  which,  as  I 
am  informed  and  l)elieve,  was  written  and  published  by  the  plaintiff,  he 
asserts  that  his  wife  confessed  to  him  that  she  committed  adultery  with  the 
defendant  on  October  10th,  1868,  at  his  residence,  and  at  her  own  home  in 
Livingston-street,  on  the  Saturday  evening  following,  and  *'at  intervals 
during  the  ensuing  Fall  and  Winter,  and  in  the  Spring  following ;  "  and  the 
plaintiff  addE,  in  the  said  statement,  the  following  words  :  *' Furthermore, 
with  great  particularity,  she  jnentioned  the  several  places  of  these  inter- 
views, which  I  can  not  bring  myself  to  chronicle  here. "     In  another  portion 
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of  the  said  statement,  so  made  and  published  by  the  plaintiff,  the  following 
paragraph  occurs:  **  Certain  facts  which  Mr.  Beecher  gave  me  on  that  occa- 
sion, concerning  liis  criminal  connection  with  Mrs.  Tilton — the  times,  the 
places,  the  frequency,  together  with  other  particulars,  which  I  feel  a  repug- 
nance to  name,  I  must  pass  over."  The  interview  in  which  this  confession 
is  alleged  by  the  plaintiff  to  have  been  made  by  the  defendant,  is  asserted 
by  him  to  have  taken  place  in  his  (the  plaintiff's)  study,  but  the  time  and 
place  of  said  interview  is  not  otherwise  specified. 

IV. — This  action  has  been  noticed  for  trial  for  the  November  Term  of 
this  Court.  Olin  J.  Clausok. 

Sworn  to  before  me,  this  17th  day  of  October,  1874. 

JouN  J.  Thomasson,  Notary  PuUic^  N.  Y.  City  and  Co. 


\^Tith  of  the  museJ] 

City  of  Brooklyn^  County  of  Kings,  ss. : 

Theodore  Tilton,  the  plaintiff  in  the  above  action,  being  duly  sworn, 
declares: 

I. — I  published  on  the  18th  of  September  last,  over  my  own  signature,  a 
careful,  candid,  and  truthful  statement,  in  reply  to  previous  false  and  calum- 
nioui  publications  made  against  me  by  the  Rev.  Henry  Ward  Beecher,  and 
by  a  committee  composed  of  six  of  his  partisans,  whom  he  had  previously 
instigated  to  give  him  a  one-sided  trial  for  adultery,  and  to  acquit  him  in 
defiance  of  his  manifest  guilt,  freely  confessed  by  him  to  many  persons. 

II. — My  published  statement,  above  named,  contained  a  recital  of  thtse 
facts,  lionestly  and  moderately  narrated,  with  careful  intent  not  to  overdraw, 
but  rather  to  underrate  the  actual  extent  and  enormity  of  the  crime  of  the 
said  Beecher  against  me  by  the  seduction  of  my  wife  and  the  ruin  of  my 
home,  together,  also,  with  his  subsequent  accumulation  of  base  and  dastardly 
acts,  constituting  his  desperate  defense  against  his  original  crime. 

III. — The  affidavit  of  said  Beecher,  in  so  far  as  it  denies  or  impugns  the 
truth  of  my  aforesaid  published  statement,  is  utterly  false,  with  intent  to 
deceive  the  court  and  the  public. 

IV. — The  insinuation  in  the  aforesaid  aflidavit  of  the  said  Beecher  that  I 
intend  to  produce  *' manufactured  evidence"  and  '*  false  testimony"  in 
support  of  my  charge  of  adultery  against  him  is  unfounded  and  malicious. 
On  the  contrary,  I  believe,  and  so  charge,  that  the  real  object  and  purport  of 
said  motion  is  to  apprise  said  Beecher,  in  advance,  of  my  evidence  and 
witnesses,  to  the  end  that  said  evidence  may  be  deceptively  met  by  false  and 
fabricated  testimony  on  behalf  of  said  Beecher,  and  that  said  witnesses  may 
be  tampered  with  or  eloigned.  My  belief  that  such  is  the  crafty  design  of 
my  opponents  is  based  on  the  fact  that  the  greater  part  of  the  evidence 
which  has  been  heretofore  advanced  in  defense  of  said  Beecher,  has  been 
false  and  fabricated ;  for  example,  the  palpable  falsifying  of  his  own  church 
records,  by  his  recent  Committee  of  Investigation,  as  pointed  out  in  ray  pub- 
lished statement;  also,  by  a  false  and  calumnious  charge  against  Francis  I>. 
Moulton,  F.  B.  Carpenter  and  myself,  as  blackmailers  and  conspirators;  also, 
by  a  pretended  vali«iity  given  to  the  silly  fictions  of  the  girl  Bessie;  also,  by 
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inciting  Mrs.  Elizabeth  R.  Tilton  to  testify  falsely  that  I  bad  subjected  her  to 
imprisonm&nt  under  lock  and  key,  and  had,  in  an  inclement  winter,  dftprived 
her  of  fire  and  food ;  also,  by  the  false  pretense  that  I  used  the  said  Beecher  as 
iin  instrument  to  extort  $7,000  from  Henry  C.  Bowen;  also,  by  the  despicable 
attempt  to  connect  me  criminally  with  certain  honorable  women,  both  living 
2ind  dead :  also,  by  variously  misrepresenting  me  to  the  public  in  false  lights 
— for  example,  sometimes  as  a  forger,  and  at  other  times  as  a  lunatic — also, 
by  repeated  false  oaths  of  denial  by  the  said  Beecher  to  the  true  charge 
which  I  have  made  against  him,  of  sexual  commerce  with  Mrs.  Elizabeth  R. 
Tilton,  carrying  his  perjury  to  the  extent  of  procuring  against  me,  on  his 
own  oath,  a  criminal  indictment  by  a  grand  jury,  whereas  he  himself  was 
and  is  the  real  criminal. 

y. — I  further  believe,  and  8o  charge,  that  the  said  Beecher  is  maintained 
and  upheld  in  his  present  determination  to  evade,  by  false  testimony,  the 
tme  charge  of  adultery,  through  the  strong  support  of  powerful  friends, 
some  of  whom  have  a  direct  pecuniary  interest  in  maintaining  his  name  before 
the  public  at  its  former  marketable  value;  and  I  am  informed,  and  believe, 
that  certain  of  these  persons  declare  their  purpose  to  sustain  the  said  Beecher 
at  all  hazards,  whether  innocent  or  guilty. 

yi. — I  further  believe,  and  so  charge,  that  the  said  Beecher  and  his 
interested  champions  in  Plymouth  Church,  have  plentiful  and  opulent  means 
at  their  disposal  to  purchase  and  procure  false  evidence  in  the  coming  trial, 
and  intend  so  to  do. 

Vn. — ^I  further  believe,  and  so  charge,  that  the  said  Beecher's  present 
demand  for  a  bill  of  particulars,  unusual  in  such  actions  (as  I  am  informed), 
and  in  this  instance  wholly  unwarranted  by  justice,  and  purposely  intended 
for  a  perversion  of  the  truth,  is  further  designed  by  the  defendant  to  procure 
the  postponemeut  of  a  trial  which  the  ends  of  justice,  and  also  the  universal 
public  opinion,  demand  shall  be  pressed  to  issue  without  technical  delaj^s. 

VIII. — I  reply,  finally  and  specifically,  to  the  said  Beecher's  demand  for  a 
bill  of  the  particular  times  and  places  at  which  he  committed  his  adulteries. 
that  these  times  and  places  are  already  within  his  own  knowledge. 
Sworn  to  before  me,  this  24th  day  of  October,  1874.  Theo.  Tilton. 

RiTFus  M.  Williams,  Notary  Public. 


ARGUMENT    ON   THE    MOTION    FOR    PARTICULARS. 
Before  Chief  Justice  Nkilson,  SATxmDAT,  October  24th,  1874, 

Mr,  Shearman, — May  it  please  your  Honor,  we  have  here  an  order  to  show 
cause,  in  the  case  of  Tilton  c.  Beecher,  why  a  bill  of  particulars  should  not 
be  granted  showing  the  dates  at  which  the  alleged  offenses  took  place,  made 
returnable  Thursday  last,  and  by  a  subsequent  order  modified  to  Haturday. 
I  read  our  afiSdavits  in  support  of  the  application.  [The  learned  counsel 
here  read  Mr.  Beecher^s  affidavit,  aute^  page  4.] 

Mr,  Morris. — We  have  one  affidavit  which  I  will  read.  [The  learned 
counsel  here  read  the  affidavit  of  Mr.  Tilton,  anUf  page  6.]  That  ia  all  the 
•iffidavit  we  propose. 
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Mr.   Tracy.— '11  yonr  Honor  please,    before   we   proceed    to  the   qiie»> 
tions  of  law  in  this  case,  I  desire  to  call  your  Honoris  att^ntioii  tc  some 
])ecaliaritie8  of  the  affidavit  that  is  nuA  in  oppoidtion  to  this  motion.     And 
I  desire  to  move  to  suppress  it,  as  false,  scandalous,  and  malicious.     In  one  of 
the  gravest  and  most  important  actions  that  has  ever  been  brought,  perhaps, 
in  t'-is  country — one   involving  the  gravest  and  most  serious  issues — ^thc 
defendant,  placing  hims^^lf  upon  what  he  considers  his  clear  legal  rights,  has 
made  a  simple  and  ordinary  motion  before  your  Honor,  asking  that  he  be 
permitted  to  know,  in  advance  of  the  trial,  the  times  when  and  places  where 
it  is  to  be  averred  and  charged  upon  the  trial  that  those  acts  of  wrong  were 
committed  by  him.     In  that  complaint,  as  your  Honor  will  perceive,  there  is 
but  a  single  time  stated.     But  the  complaint  in  its  general  language  is  broad 
enough  to  cover  all  times  and  all  places  for  six* years.     If  that  complaint  is  to 
stand  without   further  particularity,  the  defendant  must  come  to  the  trial  of 
tl^is  action  without  knowing  anything  as  to  the  time  or  place  where  he  is  to 
be  prepared  to  deny  that  be  committed  the  wrongful  acts  charged  against 
him.     Whether  he  is  to  l)e  confronted  with  witnesses  alleging  that  those  acts 
were  committed  in  the  city  of  New  York,  in  the  city  of  Brooklyn,  in  the 
State  of  Connecticut,  in  the  State  of  New  Jersey,  or  in  the  State  uf  Pennsyl- 
vania, are  all  matters  upon  which  he  must  be  profoundly  ignorant  until  he 
stands  confronted  by  the  witnesses  who  are  to  accuse  him  upim  the  stand.     In 
such  a  trial,  we  all  know  the  dangers  that  a  defendant  must  be  called  upon  to 
meet  and  to  confront.     If  he  can  be  put  to  this  trial  without  further  informa- 
tion, then  iimocence  confers  no  security.     Indeed,  it  is  a  trap  which  would 
be  more  certain  to  lead  to  his  conviction  than  if  he  was  guilty,  because, 
being  guilty,  he  might  be  presumed,  or  might  assume,  to  know  the  points 
from  which  the  attack  was  to  come,  and  defend  himself  against  it.     The  im- 
portance of  such   information,   therefore,  is  apparent;   it  must  be  apparent 
from  the  mere  statement  of  the  case.     Our  legal  right  to  it  we  had  come 
here  prepared  to  assert.     We  supported  that  legal  demand  by  an  affidavit 
simple  in  its  statement,  permitting  to  ourselves  no  accusations  against  this 
plaintiff,  casting  no  slurs  upon  him  or  upon  his  friends  or  supporters.     We 
came  here  resting  upon  our  solemn  denial  under  oath  that  we  had  anywhere, 
at  any  time,  any  place,  or  on  any  occasion,  ever  committed  the  wrongful  acts 
of  which  the  defendant  stands  accused.     We  presented  it,  therefore,  in  its 
simpleft  form,  placing  ourselves  upon  our  legal  rights,  and  stating  no  fact 
beyond  those  that  were  simply  necessary  to  raise   the  legal  questions,  and  to 
entitle  us  to  a  decision  in  our  favor.     Our  affidavits  raise  the  questi(m  of  law, 
and,  as  you  Honor  will  perceive,  it  is  only  a  question  of  law  in  this  case. 
The  only  question  that  can  be  considered  on  this  motion,  is  the  question 
whether,  under  the  circumstances  of  the  case,  the  defendant  being  thus  gen- 
erally accused  and  asserting  his  innocence  under  oath,  he  is  legally  entitled  to 
the  information  which  he  seeks.     That  is  a  question  of  law;  it  is  raised  by 
our  affidavit.     There  is  no  statement  of  fact  that  could  be  introduced  against 
it,  because,  your  Honor,  as  every  practitioner  knows,  would  not  assume  to 
try  the  questions  of  fact  in  this  case  upon  affidavits,  and  to  attempt  to  answer 
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our  affidavit  on  this  motion  would  be  to  attempt  to  decidt;  and  adjudge  the 
whole  point  at  issue. 

The  defendant,  then,  swearing  to  .his  innocence  in  this  case  and  his 
ignorance  of  the  times  and  places  to  be  alleged,  asks  for  this  information. 
Xow,  bow  are  we  met  by  this  affidavit  ?  Is  there  any  fact  stated  in  this 
affidavit  which  tends  to  show  that  our  statement  there  is  untrue,  or  that  wo 
are  not  legally  entitled  to  this  motion.  What  is  the  first  -fact  that  is  stated? 
The  committee  of  investigation  of  Plymouth  Church  is  assailed  and  accused 
of  having  made  a  false  and  scandalous  re])ort  in  defense  of  Mr.  Beecher,  of 
having  been  a  partial  committee;  and  this  affidavit  proceeds  to  review  at 
length,  in  a  scandalous  manner,  the  report  of  the  Plymouth  Church  investiga- 
ting committee.  Wliat  possible  relevance,  if  your  Honor  please,  has  that 
fact  in  this  case?  I  submit  to*  you  that  that  part  of  this  affidavit  should 
be  suppressed  as  scandalous  and  impertinent.  It  has  no  business  in  this 
motion;  it  has  no  bearing  upon  tins  issue.  It  is  an  outrage  upon  the 
administration  of  justice,  that  a  court  should  be  made  the  avenue  of  thrusting 
before  the  public  such  a  slanderous,  false,  irrelevant,  and  impertinent 
accusation.  That  part  of  it,  therefore,  particularly,  I  ask  that  your  Honor 
order  to  be  suppressed  and  stricken  from  the  affidavit. 

Another  part  of  the  affidavit,  which  I  remember  without  reading  it, 
accuses  Plymouth  Church,  as  a  congreguticm,  an  organized  congregation, 
with  an  intention  to  manufacture  false  evidence  in  support  of  the  defendant, 
or  to  purchase 

Mr.  Morris — No  sir,  not  that. 

Mr,  5A«*rma7i.—  ** Intend  to  purchase  false  evidence;"  those  are  the 
words. 

Mr.  Tracy, — Let  us  see  [turning  over  the  affidavit  and  reading], — **  I 
further  believe  and  charge  that  the  said  Beecher  and  his  interested  champions 
in  Plymouth  Church  have  plentiful  and  opulent  means  at  their  disi)osal  to 
purchase  and  procure  false  evidence  in  the  coming  trial,  and  intend  so  to 

do." 

« 

Mr,  Morris, — That  does  not  charge  the  church. 

Mr.  Shearman, — It  is  simply  whether  a  part  of  Plymouth  Church,  or  the 
whole  of  Plymouth  Church,  intend  to  do  so;  legally,  the  difference  is  not 

Important. 

Mr.  Tracy.— [Reading], — '*I  further  believe,  and  so  charge,  that  the  said 
Beecher's  present  demand  for  a  bill  of  particulars,  unusual  in  such  actions,  as 
I  am  informed,  and  in  this  instance  wholly  unwarranted  by  justice,  and  pur- 
posely intended  for  a  perversion  of  the  truth,  is  further  designed  by  the 
defendant  to  procure  the  postponement  of  a  trial.  «fcc."  Now,  I  have  specified 
the  points  of  this  affidavit,  but  there  are  more  of  them  which  a  careful  read- 
ing of  it  will  disclose  to  your  Honor.  I  ask  that  all  this  part  of  this  affidavit 
which  charges  a  combination  to  pervert  truth  and  to  purchase  evidence,  and 
which  reviews  and  scandalizes  the  report  of  the  investigating  committee,  l)e 
stricken  from  this  affidavit  before  we  proceed  to  this  motion,  and  that  the 
affidavit  be  carefully  reviewed  for  that  purpose. 

JuPOK  Nbilsok. — I  will  hold  that,  and  will  consider  it 


10  APPLICATION    FOli    PABT1CULAR3. 

Mr.  Marrit, — I  desire  to  be  heard  on  that  point. 

Judge  Neilsok. — You  need  not  be  excited  now;  consider  it  made  and 
held. 

J^r.  Tracy, — The  difficulty  with  that  will  be  that  this  affidavit  goes  forth 
to  the  world  as  the  affidavit  on  which  the  motion  is  heard  and  is  published. 

Judge  Neilson. — Well,  how  are  we  to  prevent  that  ? 

Mr,  Tract/. — 1  think  no  newspaper  has  a  right  to  publhh  matter  that  is 
suppressed  by  the  court. 

Judge  Neilson. — I  think  I  will  hold  it  and  determine  it  with  the  other, 
and  in  determining  it  express  an  opinion  especially  on  the  6th  and  7th.  I  do 
not  see,  at  this  moment,  how  those  two  are  material. 

Mr.  Shearman, — If  it  please  your  Honor,  we  will  now  open  the  case  on  the 
questions  of  law.  There  are  no  new  facts  stated  in  this  affidavit  in  reply ; 
not  one  fact  that  is  material  to  this  case.  Even  assuming  that  those  two 
passages  that  have  been  discussed  are  to  be  deemed  material,  they  require  no 
answer  on  my  part. 

Judge  Neilson. — Present  your  case  as  if  they  were  stricken  out;  first,  as 
to  the  committee,  and  second,  as  to  the  church. 

Mr,  Morris, — I  do  not  understand  your  Honor  as  making  any  such  order  ? 

Judge  Neilbon. — No,  sir;  I  only  suggest  it.  I  will  hear  you  on  the  sub- 
ject. 

Mr,  Marris, — Yes,  sir;  I  desire  to  be  heard  on  that. 

Mr,  Shearman, — I  do  desire,  your  Honor,  to  call  your  attention  to  some 
other  features  of  that  affidavit,  not  specially  with  reference  to  any  motion  to 
strike  out,  because  as  to  that,  we  shall  not  burden  your  Honor,  except  on 
the  two  points  bringing  in  other  persons.  But  this  affidavit  serves  to 
characterize  the  whole  end  and  object  and  purpose  of  this  action.  And  the 
fact  of  this  publication,  which  is  now  squarely  admitted  by  the  plaintiff,  is 
another  circumstance,  which  I  think  your  Honor  will  take  into  account  in 
deciding  this  motion.  We  do  move  upon  the  ground  that  we  apprehend 
danger  from  false  testimony.  It  may  be  said  on  the  other  side,  in  reply  to 
our  objections  to  their  affidavits,  that  our  affidavit  is  objectionable  upon  that 
ground.  But  we  have  used  cautious  language.  We  could  say  no  less.  The 
defendant  can  not  come  into  this  court  without  asserting,  as  he  does  assert, 
that  the  charge  against  him  is  entirely  false.  He  could  not  stand  in  this 
court  without  saying  that  the  testimony  if  any,  against  him,  is  manufactured 
testimony.  He  has  carefully  abstained  from  saying  hy  whom  it  is  to  be  manu- 
factured. He  has  not,  in  his  affidavit,  cast  one  fling  at  the  plaintiff,  notwith- 
standing the  plaintiff's  many  flings  at  him  in  the  paper  which  has  been 
referred  to  as  the  basis  of  this  motion.  The  defendant  has  said  that  if  any 
testimony  of  adultery  is  produced  against  him,  it  mnst  be  manufactured 
testimony  and  false  testimony.  It  can  not  be  otherwise  ;  and  there  are  no 
words  in  which  he  can  express  that  essential  fact  in  his  defense  more  mildly 
than  he  has  stated  it  in  his  affidavit.  There  is,  therefore,  no  impropriety  in 
the  defendant's  affidavit. 

But  look  at  the  affidavit  produced  in  reply.  It  begins  with  talking  about 
the  defendant's  ** dastardly  acts,"  his  **  desperate  defense."    It  asserts  that 
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liis  affidavit  is  **  tttterly  false,  made  with  intent  to  deceive  the  public.''  We 
have  contented  ourselves  with  saying,  within  the  limits  of  propriety,  that  the 
charge  against  us  was  utterly  false.  The  defendant  in  this  action,  standing, 
as  he  has  always  done,  in  a  position  of  decency,  dignity,  and  honor,  has 
not  (whatever  might  be  bis  own  private  belief;  gone  out  of  his  way  to  assert 
in  any  proceeding  in  this  court,  that  this  plaintiff  has  made  the  charge  know- 
ing it  to  be  false.  He  has  left  the  plaintiff  to  answer  to  his  Maker,  and  left  it 
to  the  judge  and  to  tbejury  who  shall  ultimately  decide  this  case,  to  determine 
the  question  whether  he  knows  this  charge  to  be  false  or  not.  The  defend- 
ant has  simply  said  that  the  charge  wan  faUe^  and  what  less  could  he  say  f 
Does  that  justify  an  affidavit  on  the  part  of  the  plaintiff  saying  that  the  de- 
fendant's affidavit  is  false,  and  made  with  intent  to  deceive  the  court  and 
the  public  ?  Such  an  allegation  is  utterly  indecent.  Again,  it  says  that  our 
insinuations  are  false  and  malicious  ;  that  the  object  of  this  motion  is  to 
enable  the  defendant  to  tamper  with  witnesses.  Your  Honor,  when  men 
make  such  accusations  as  that,  when  they  use  such  language  as  that,  it  is  a 
pretty  good  indication  of  what  their  own  practice  is. 

Judge  Neilbon. — There  is  a  corresponding  suggestion  in  your  own 
affidavit. 

Mr,  M&rrU. — It  is  a  direct  charge.  It  was  not  a  necessary  fact  at  all  in 
their  affidavit. 

Mr.  Shearman.— 1  refer  to  what  he  said,  **that  there  is  danger  of 
manufactured  testimony," — that  is,  testimony  manufactured  by  the  witnesses. 
It  does  not  necessarily,  nor  presumptively,  mean  testimony  manufactured  by 
the  plaintiff.  If  the  plaintiff  feels  that  the  cap  fits  him,  we  can  not  help  his 
putting  it  on.  But  we  have  not  put  in  his  name,  nor  any  insinuations  against 
him.  Then  we  come  to  his  allusions  to  witnesses  who  have  testified  before. 
He  asserts  that  they  have  testified  laUely,  and  mentions  one  by  name.  He, 
again,  uses  such  langua^^e  as  this  :  *'  the  defendant's  despicable  attempt,'* 
^^  the  repeated  false  oaths  and  denials  of  Mr.  Boecher,"  "his  carrying  his 
perjury  to  the  extent  of  provoking  an  indictment," — and  such  lanj^uago  as 
that.  But  I  shall  not  dwell  further  ui)on  that.  I  want,  however,  to  call 
your  Honor's  attention,  as  a  preliminary  point,  to  a  circumstance  giving 
color  to  this  case,  and  showing  what,  as  counsel,  I  do  take  the  responsibility 
of  charging,  in  argument,  although  it  would  be  an  impropriety  for  the 
defendant  to  have  put  it  in  so  many  words  in  his  atfidavit, — my  belief  that 
perjured  testimony  is  to  be  got  up  in  this  case.  I  want  to  show  your  Honor 
that  in  the  management  of  this  case  on  the  part  of  the  plaintiff,  his  practice 
has  been  entirely  in  violation  of  the  rules  that  govern  all  courts;  that  it  has 
been  grossly  indecent  and  does  not  entitle  him  to  any  favor,  nor  to  any  belief 
when  he  makes  his  application.  We  have  charged  that  in  The  New  York 
Daily  Oraphic  of  Septeml^er  18,  1874,  being  a  period  of  four  weeks,  exactly, 
after  the  plaintiff  had  selected  his  own  forum  and  come  before  this  court,  he 
published  a  statement  which  we  have  here,  and  which  occupies  twenty-five 
columns  of  that  paper,  going  into  all  the  facts,  as  he  called  them,  and  all 
the  evidence,  as  he  claimed  it  to  be,  in  this  cause.  Now,  your  Honor,  that 
Has  a  grossly  indecent  act;  it  was  a  willful  contempt  of  court.     H  we  had 
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ch«)3Beo  to  prosecute  him  on  thai  groond,  instead  of  on  Hbel.  we  coald  have 
pat  this  plaiotiff  into  prison.  Bj  the  laws  of  the  State  of  New  York  he  is 
liable  to  imprisonment  for  that  act  klone.  even  though  erery  word  he  pnt 
into  that  statement  were  true.  And  I  cite,  for  the  benefit  of  the  coansel  on 
the  other  side,  a  few  cases  in  which  this  doctrine  has  been  pnt  into  force. 
They  are  English  case.-,  bnt  the  law  remains  just  the  same  in  the  State  of 
New  York. 

Mr.  Morris. — You  need  not  cite  them  for  my  especial  benefit 

Mr,  Shtfirman  — ^In  LUtUr  v.  Thonunn  (2  Beav.  129...  when  a  suit  had  been 
brought,  and  ont'  of  the  partie«i  thereupon  uadertook  to  publish  a  charge  of 
perjury  in  that  case,  he  was  brought  up  before  the  vice-chancellor,  and  com- 
mitted for  contempt  of  court  in  publishing  that  charge  with  relation  to  the 
case.  In  very  recent  volumes  of  the  English  Law  He]K>rts  there  are  three  cases 
(Da^e  V.  Eleij,  TEq.  Cas.  49;  Tirhhorne  v.  Mastyt,^  Id.  55;  Re  ChelUnham  Co.^  8 
Id.  580).  in  which  parties  and  their  counsel,  were  punished  (in  one  case  very  se- 
verely) for  making  a  publication  with  reference  to  the  merits  of  the  case  in 
court.  Counsel  says  he  is  familiar  enough  with  cases;  I  need  not  cite  them  for 
his  benefit.  Then,  I  trust,  for  the  sake  of  his  reputation,  for  the  sake  of  the 
honor  of  the  court  of  which  he  is  an  officer,  that  he  had  no  part,  or  lot  in 
advising  or  permitting  the  publication  of  a  statement  like  this.  It  was  a 
scandal  to  the  plaintifTs  cause;  it  indicated  his  utter  unwillingness  to  abide 
by  the  verdict  of  a  jury  in  this  case;  it  indicated  the  grossest  contempt  for 
your  Honor's  court;  it  showed  that  he  was  not  willing  to  abide  by  the  de- 
cision of  the  tribunal  to  which  he  himself  had  appealed,  but  that  he  felt  the 
necessity  of  poisoning  the  minds  of  jurymen  in  advance,  and  of  i^preading  his 
falsehoods  before  the  public  without  daring  to  wait  until  the  time  should  come 
to  submit  them  to  a  jury.  Now,  I  pass  to  the  very  merits,  the  legal  ques- 
tions involved  in  this  case,  although  this  is  one  that  we  say  your  Honor 
should  consider. 

I  observe  from  the  affidavit  that  the  plaintiff  is  advised,  presumably  by  his 
counsel,  though  he  does  not  so  state,  that  there  is  no  warrant  for  a  motion 
of  this  kind.  The  plaintiff  is  not  learned  in  the  law,  and  does  not  claim  to 
cite  autliorities.  It  will  trouble  his  counsel  very  greatly  to  produce  author- 
ities to  show  that  in  any  action  of  this  kind  such  an  application  has  ever  been 
dtnied.  I  submit  to  your  Honor  a  number  of  authorities  showing  that  in  pre- 
cisely such  an  action  as  this,  this  application  has  been  granted,  and  that  no 
other  application  will  be  granted  by  which  the  defendant  could  obtain  relief. 

In  the  first  place,  as  to  the  general  principles  whicli  govern  this  application 
for  particulars.  If  we  go  back  to  the  common-law  (for  it  was  a  common-law 
practice),  it  was  the  rule  that  in  any  action  whatever, — not  merely  actions  of 
contract, — not  even  merely  civil  actions  of  tort,  but  even  in  criminal  actions, 
bills  of  particulars  could  be  granted. 

Now,  the  only  possible  objections  that  the  counsel  can  make  to  this  appli- 
cation are,  first,  that  this  is  an  action  for  a  tort,  in  which  bills  of  particulars 
are  not  so  frequent  as  they  are  in  actions  of  contract,  and  secondly,  I  suppose, 
that  the  facts  are  within  our  knowledge.  I  shall  proceed  to  show  that  those 
two  objections  have  no  foundation  whatever. 
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In  1  Phillips  on  Evidence,  799,  this  subject  is  dealt  with,  and  it  is  shown 
that  the  power  of  the  court  to  order  particulars  is  general ;  it  is  incident  to 
the  general  administration  of  justice;  it  is  entirely  independent  of  statute, 
and  this  power  applies  to  every  species  of  action. 

In  Commonteealth  v.  f^nelling  (15  Pick.  821),  there  is  a  most  able  discussion 
of  this  subject  by  Chief  Justice  Shaw,  in  which  the  whole  court  concurred. 
That  was  a  criminal  action.  Chief  Justice  Shaw  in  that  case,  discussing  the 
whole  subject,  said  that  the  court  had  power  in  any  and  every  action,  civil 
and  criminal,  no  matter  what  might  be  its  form,  to  require  particulars  of  the 
claim  or  defense  to  be  presented,  and  that  whenever  justice  could  not  be  done 
on  the  trial  without  the  information  to  be  obtained  by  means  of  a  specification 
or  bill  of  particulars,  the  court  had  power  to  direct  Ruch  information  to  be 
seasonably  furnished,  and  to  require  the  proof  on  the  trial  to  be  confined  to 
the  particulars  s})ecified.  In  that  case  the  whole  court  ordered  a  bill  of  par- 
ticulars to  be  given  by  the  defendant  upon  an  indictment  for  libel.  Now, 
notice,  your  Honor,  the  similarity  between  that  case  and  this.  It  is  even  a 
stronger  case.  There  the  defendant  was  indicted  for  a  libel  in  asserting  that 
the  prosecutor  had  been  guilty  of  improprieties  as  a  magistrate.  The  nature 
of  the  improprieties  was  stated,  but  the  times  and  places  were  not  stated  in 
the  libel.  He  was  indicted:  it  was  not  a  mere  civil  action,  but  an  actual 
indictment,  where  he  was  entitled  to  plead  broadly  **  not* guilty."  And  the 
court  in  full  bench,  with  Chief  Justice  Shaw  at  the  bead  of  it,  compelled 
him  to  furnish  particulars  of  the  times  and  places  at  which  he  alleged  that  those 
improprieties  on  the  part  of  the  magistrate  took  place. 

By  the  way,  I  may  mention  that  the  same  rule  was  applied  to  an  action  of 
fllander  in  Early  v.  Smith  (12  Irish  Com.  L.  Appendix  xzxv.).  In  Pennsylvania 
the  same  rule  has  been  laid  down :  so  it  has  in  England,  and  in  Ireland.  It  is 
so  stilted  ill  Tidrl's  Practice;  it  is  so  stated  in  Vittcher  v.  Conant  (4  Cow.  396) — 
as  being  a  general  power  incident  to  the  administration  of  justice  in  every  court. 
There  arc  one  or  two  cases  in  which  an  application  for  a  bill  of  particulars 
in  an  action  of  tort  was  denied,  because  in  one  case  it  appeared  clearly  by  the  • 
declaration  and  by  the  affidavit  furnished  in  reply  to  tiie  motion  that  the 
party  applying  for  the  particulars  had  been  offered,  before  the  application, 
all  the  details  which  he  needed.  And  all  that  is  said  by  the  court  in  that 
case  that  has  any  bearing  upon  the  present  case  is,  that  in  an  r.ction  of  tort 
the  motion  for  particulars  must  be  supported  by  affidavit,  whereas,  in  an 
action  upon  contract,  a  party  can  demand  a  bill  of  particulars  without  any 
affidavit  whatever,  upon  a  simple  exhibition  of  the  pleadings. 

Thus  the  rule  stood  generally  at  common-law.  Has  the  Code  of  Procedure 
limited  the  power  of  the  court  ?  On  the  contrary,  it  has  enlarged  that  power, 
because  in  Equity  a  bill  of  particulars  would  not  be  granted,  as  a  general  rule, 
— a  very  peculiar  case  had  to  be  made  out — on  the  ground  that  the  course  of 
examination  in  that  court,  where  witnesses,  as  your  Honor  knows,  were 
examined  long  before  the  trial,  gave  the  parties  abundant  opportunity  to  be 
prepared  to  meet  the  evidence  that  would  be  produced  on  the  trial.  But 
that  practice  having  been  abrogated  by  the  Cgde,  and  section  158  of  the  Code 
having  declared  that  the  court  might,  in  all  cases,  order  a  bill  of  particulars, 
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it  has  been  decided  in  Manon  v.  Rinff  (10  Bosw.  598),  that  the  Code  enlarges 
the  power  of  the  court  instead  of  diminishing  it,  and  that  the  court  may  now, 
in  an  equitable^  as  well  as  in  a  legal  action,  grant  such  an  order.  Under  the 
Code,  therefore,  the  court  has  the  power,  in  any  and  every  species  of  action ; 
and  it  has  merely  to  look  into  the  case  to  see  whether  justice  requires  it. 

Now,  it  is  true  that,  in  this  state,  there  is  not  any  direct  precedent  of  a 
bill  of  particulars  in  an  action  for  criminal  conversation  or  for  divorce.  But 
the  very  fact  that  there  is  no  precedent  for  such  an  application  in  a  suit  for 
divorce  is  a  conclusive  answer  to  the  objecticm  that  there  is  no  precedent  here 
in  an  action  for  criminal  conversation,  because  it  shows  that  the  two  cases 
have  been  governed  by  about  the  same  rules,  and  such  has  indeed  been  the 
fact.  In  an  action  for  divorce,  as  your  Honor  is  well  aware,  ever  since  the 
case  of  Wood  v.  Wood  in  the  second  of  Paige,  in  which  the  practice  was 
explicitly  laid  down,  the  plaintiff  has  been  required  to  give  the  times  and 
places  at  which  the  alleged  acts  of  adultery  have  been  committed,  and  he  has 
been  confined  on  the  trial,  strictly,  to  those  which  were  thus  alleged,  with 
time  and  place.  I  do  not  mean  to  say  that  a  variance  of  a  few  days  would 
not  be  disregarded,  or  that  any  error  that  palpably  did  not  mislead  the 
defendant  might  not  be  amended ;  but,  with  that  excepti(m,  the  plaintiff  was 
confined  to  those  times  and  places,  and  that  practice  continues  down  to  the 
present  day  in  actions  for  divorce.  In  17  Abb.  Pr.  48,  an  anonymous  case 
before  Judge  Hoffman,  there  was  a  complaint  for  divorce  in  which  the 
plaintiff  alleged  two  or  three  specific  acts  of  adultery,  with  time  and  place, 
and  then  alleged  several  others  in  general  terms.  It  was  held  that  no  evidence 
of  the  latter  instances  could  be  received.  The  same  rule  is  laid  down  by 
Judge  Sutherland  iu  Hedden  v.  Hedden  (32  Barb.  203)  in  very  strong  terms. 
So  much  for  an  action  of  divorce. 

Now,  it  might  be  that  the  same  rule  would  be  applied  in  an  action  of 
criminal  conversation.  I  am  free  to  say  that  I  think  it  should.  It  is  my 
opinion,  founded  upon  the  best  examination  I  have  been  able  to  make  of  the 
cases  in  this  state,  that,  when  this  cause  comes  on  for  trial,  we  could  object 
to  the  plaintiff's  producing  any  evidence  of  any  act  of  adultery  except  this 
one  of  the  10th  of  October,  1868.  But  I  shall  show  reasons  presently  why  we 
ought  not  to  be  compelled  to  take  that  technical  ground,  atad  to  narrow  the 
issue  iu  this  way.  We  d«  not  want  to  narrow  the  issue:  we  want  to  take  in 
the  whole  issue,  any  issue  that  the  plaintiff  is  prepared  to  make:  we  only 
want  reasonable  notice  of  it. 

But  now,  to  come  to  direct  precedents  of  bills  of  particulars  granted  in 
actions  for  criminal  conversation.  Your  Honor  remembers  the  change  that 
has  been  made  within  about  sixteen  years,  in  the  practice  of  the  courts  in 
England  with  respect  to  divorce.  When  the  Divorce  Court  was  established 
in  England  the  old  action  of  criminal  conversation  was  done  away  with,  and 
every  complainant  in  such  a  case  was  required  to  bring  an  action  of  the  salne 
nature  in  the  Divorce  Court — he  was  not  allowed  to  bring  it  in  a  common-law 
court,  and  he  was  compelled  to  join  the  wife  and  the  alleged  paramour  in 
one  action.  Against  the  paramour  he  could  recover  damages  just  as  he  need 
to  in  the  old  action  of  crini,  con.  and  the  same  rules  which  applied  to  the  old 
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action  of  erim,  eon.  continued,  in  the  main,  to  apply  to  this  new  action. 
Now,  in  this  new  action,  which  is  in  every  respect  (for  the  purpose  of  the 
present  question)  the  same  as  the  action  of  erim,  con.^  there  are  repeated 
precedents  in  England  for  granting  bills  of  particulars.  The  first  of  these 
is  Biggi  v.  Higgn  (11  Weekly  Reporter,  154).  In  that  the  co-respondent,  as  he 
is  called  (that  is,  the  alleged  paramour),  moved  for  particulars  of  the  alleg^ 
acts  of  adultery  between  him  and  the  wife.  The  complaint  there  gave  just 
such  a  general  statement  aa  is  given  here:  it  alleged  that  on  a  certain  specific 
date  the  co-respondent  had  committed  adultery  with  the  respondent,  and 
then  it  alleged  that  he  did  so  at  other  times  and  places.  The  plaintiff  was 
required  to  give  a  bill  of  particulars.  In  Codrington  v.  Coflrington  (3  Swab.  & 
T.  368)  the  same  principle  was  adopted ;  a  bill  of  particulars  was  required. 
In  Sanderson  v.  Sanderson  (20  Weekly  Reporter,  61)  a  bill  of  particulars  was 
again  ordered. 

Now,  if  we  compare  the  practice  not  only  in  this  state  but  in  England, 
and  other  states,  in  divorce  suits,  which  of  course,  partake  of  the  nature  of 
this  action,  we  find  that  a  bill  of  particulars  is  one  of  the  most  common 
remedies  granted  to  the  defendant.  There  is  a  very  old  case  in  Pennsylvania, 
Steele  v.  Steele  (1  Dall.  409).  There  it  was  held  that  the  plaintiff  should  be 
required  to  give  particulars.  That  was  an  action  for  divorce.  In  Oarrat  v. 
Oarrat  (4  Yeates,  244)  the  question  is  very  learnedly  discussed  by  the  court. 
In  Haneock^e  Appeal  (64  Fa.  State),  the  defendant  allowed  the  trial  to  come 
on  without  demanding  a  bill  of  particulars,  and  then  objected  to  evidence 
being  brought  in  under  general  and  vague  allegations.  The  court  held  that 
the  defendant  had  erred  in  not  requiring  a  bill  of  particulars  in  advance  of 
the  trial,  and,  referring  to  this  practice,  said  he  might  have  had  a  bill  of 
particulars,  and  ought  to  have  applied  for  one.  Turning  to  Massachusetts, 
we  find  Adains  v.  Adams  (IG  Pick.  254),  and  the  same  practice  adopted  in  the 
case  of  Gardner  v.  Gardner  (2  Gray,  434),  and  in  Harrington  v.  flai^ington 
(107  Mais.  329).  In  England,  under  the  new  divorce  act,  we  find  explicit 
authority  to  the  same  effect.  I  cite  three  cases:  Winscom  v.  Winac&m  (3  Swab. 
&  T.  380);  Grafton  v.  Grafton  (28  Law  Times  [N.  S.],  144);  Sanderson  y. 
Sanderson  (25  Id.  857).  In  all  those  cases  bills  of  particulars  were  ordered 
upon  the  application  of  the  defendant  in  a  divorce  suit. 

Now,  if  it  please  your  Honor,  the  case  is  just  the  same  here.  It  can  just 
as  well  be  said  in  a  divorce  suit  as  it  can  be  said  here,  ^*  Why,  the  defendant 
must  know  the  time  and  place  at  which  she  committed  adultery."  Of  course 
she  knows  the  times  and  places  when  she  committed  it,  if  she  ever  did  commit 
it.  But  that  is  the  very  point  in  issue;  that  is  the  very  question  that  we  come 
in  to  contest,  and  there  is  no  caso  in  which  it  is  so  easy  to  be  entrapped  by 
false  evidence,  by  evidence  even  that  has  imposed  on  the  plaintiff,  he  believing 
it  to  be  true,  for  such  cases  are  known.  I  have  no  doubt  there  are  persons 
who  will  volunteer  out  of  their  imagination,  and  for  the  sake  of  a  little  noto- 
riety, to  get  up  evidence  themselves,  get  it  up  without  compensation,  get  it  up 
intending  to  impose  upon  the  plaintiff  or  the  defendant  in  a  case  like  this. 
And  it  is  to  guard  a<;ainst  just  that  danger  that  the  defendant  is  always  enti- 
tled to  particuIoTd   of  the  cose.     I  may  mention  that  in  the  old,  the  very  old 
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practice  of  the  Court  of  Chancery,  in  the  time  of  Chancellor  Kent,  when  he 
was  laying  the  foundations  of  practice,  not  having  had  experience  in  such 
cases,  he  was  not  struck  with  the  force  of  this  objection,  and,  in  the  case  of 
Oermond  v.  Qerrmmd^  the  Chancellor  refused  to  confine  the  issue  upon  the 
trial  to  any  specific  acts  of  adultery.  And  the  history  of  that  case,  which 
went  through  a  long  litigation,  is  most  instructive  upon  this  point.  In 
1  Paige,  88,  Chancellor  Walworth  gives  us  its  history,  and  mentions  it  as 
an  impressive  warning  to  the  courts  of  the  danger  and  folly  of  allowing 
parties  to  go  to  trial  in  cases  where  the  issue  of  adultery  is  raised  without 
specification,  and  particularity  of  dates.  In  that  case  of  Germond  v.  Oermond, 
the  plaintiff  charged  his  wife  with  having  committed  adultery  on  several 
occasions.  He  produced  witnesses  who  swore  to  it;  he  produced  one  alleged 
paramour,  wlio  swore  that  he  had  committed  adultery  with  his  wife,  and  he 
got  a  verdict.  The  defendant  being  utterly  unprepared  to  meet  this 
evidence,  except  with  her  own  oath,  which  you  know  at  that  time  was  not 
allowed,  moved  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence; 
and  there  was  a  new  trial,  on  which  this  testimony  was  conclusively  shown 
to  have  been  perjured.  Again  the  plaintiff  brought  in  new  evidence;  and 
he  made  quite  a  fight  in  the  case.  But  his  wife  beat  him  before  the  jury; 
they  did  not  believe  the  new  evidence  any  more  than  they  did  the  old.  He 
got  a  new  trial,  still  under  these  same  vague  issues,  and  a  third  time  that  case 
was  tried,  this  time  before  a  struck  jury,  and  Chancellor  Walworth  speaks 
of  it  as  a  trial  which  showed  beyond  all  question  the  gross  perjury  which  had 
been  committed  on  the  two  former  trials,  and  as  affording  a  most  impressive 
warning  against  allowing  any  vagueness  in  the  issues  in  the  future.  Accord- 
ingly, in  the  case  of  Wood  v.  Wood,  Chancellor  Walworth  prescribed  a  rule 
for  the  future,  requiring  specific  issues  to  be  framed,  stating  dates  and 
places,  and,  under  that,  divorce  suits  were  tried  down  to  1348,  when  the 
Code  was  adopted;  and,  as  your  Honor  is  aware,  the  same  practice  prevails 
to  this  day.  Down  to  this  day,  if  this  were  an  action  f9r  divorce,  the  wife 
of  the  plaintiff  could  compel  him  in  his  pleadings  to  be  specific,  and  to  con- 
fine himself  to  dates  and  places.  Your  Honor  knows  that  the  same  rule 
applies  in  criminal  cases — that  the  prosecutor  is  not  allowed  to  come  in  with 
any  vague  allegations.  It  is  certainly  so  in  cases  of  adultery,  as  I  shall  show, 
by  and  by,  in  the  State  of  Massachusetts.  Adultery  being  a  criminal  offense 
there,  the  defendant,  on  indictment,  is  entitled  to  particulars  of  the  times 
and  places.  Now,  this  is  in  the  nature  of  a  criminal  action.  In  the  case  of 
MoiTis  V.  Miller  (4  Burr.  2057),  which  is  the  leading  case,  Lord  Mansfibld 
held  that  the  action  of  crim.  con,  was  in  the  nature  of  a  criminal  action,  the 
act  being  in  itself  a  crime,  and  yet  not  punishable  by  statute.  He  said  it 
partook  so  largely  of  the  nature  of  a  criminal  action  that  he  should  apply  the 
rules  which  governed  criminal  actions  to  this;  and  accordingly  he  laid  down 
the  rule  that  actual  proof  of  marriage  must  be  given ;  such  proof  as  was  then 
only  required  in  prosecutions  for  bigamy,  and  which  is  only  required  now  in 
prosecutions  for  bigamy,  or  in  actions  for  divorce:  he  held  that  there  most 
bo  positive  proof  of  marriage,  and  that  decision  has  been  always  followed, 
and  is  reiterated  in  a  case  in  our  own  Supreme  Court  reports.    That  is  upon  the 
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ground  that  this  is  in  the  nature  of  a  criininaJ  action.  Your  Honor  knov^H 
very  well  that  in  every  criminal  action  the  defendant  is  entitled,  as  a  matter 
of  course,  to  particularity  in  the  statement  of  the  case ;  that  he  is  not  called 
upon,  and  never  can  be  called  upon,  to  answer  any  vague  charges  of  offenses 
committed  at  various  times  spreading  over  six  years.  What  would  be  said  of 
a  prosecutor  who  should  bring  in  an  indictment  alleging  that  the  defendant 
bad  committed  various  larcenies  during  six  years  preceding  the  finding  of 
the  indictment  ?  We  know  it  could  not  be  tolerated  for  an  instant.  Neither 
can  it  be  tolerated  in  this  case.  I  do  not  desire  to  burden  your  Ilouor  with 
the  nuuierous  cases  which  I  have  cited  showing  that  in  actions  for  libel,  in 
actions  for  slander,  in  actions  for  slander  of  title,  in  writs  of  dower  (which, 
of  course,  are  not  actions  on  contract),  in  actions  of  ejectment,  in  actions  of 
trover,  in  actions  for  trespass  upon  land,  and  in  actions  for  escape  from  the 
custody  of  the  sheriff, — in  all  those  actions  I  show  by  abundant  authorities 
that  bills  of  particulars  have  been  granted.  ^ 

The  court,  therefore,  has  the  power  to  grant  a  bill  of  particulars  in  this 
case.  It  is  a  simple  question  for  its  discretion;  and  the  discretion  of  the 
court  has  uniformly  been  exercised  on  the  side  of  granting  a  bill  of  par- 
ticulars, t 

In  my  brief  I  go  into  the  criminal  cases  and  show  quite  a  large  number  of 
instances  in  which  bills  of  particulars  have  been  granted.  Those  I  pass  over. 
I  pass  oyer  also  another  class  of  cases  in  actions  of  contract  in  which  issues  of 
tort  have  been  raised  (fraud  and  the  like),  in  which  an  attempt  han  been 
made  to  avoid  giving  bills  of  particulars.  All  those  attempts  have  been 
OTerruled  ;  and  a  bill  of  particulars  ordered  in  every  case. 

Now,  I  submit  to  your  Honor  that  this  is  pre-eminently  a  case  in  which  a 
bill  of  particulars  should  be  ordered.  Without  some  such  protection  as  this, 
bow  is  it  possible  for  the  defendant  to  anticipate  the  nature  of  the  issues  he 
roust  meet  ?  He  may  be  met  in  this  court  by  twenty  witnesses  tentifying  to 
acts  spread  over  different  periods  for  six  years  ;  he  can  not  tell.  Then  when 
be  comes  into  court  he  has  to  deny  them  solely  upon  his  own  oath.  Perhaps 
he  was  absent  out  of  the  city  at  the  time  that  some  witness  swears  that  he 
saw  him  commit  adultery;  perhaps  he  w^as  in  his  own  parlor  among  his 
friends.  He  has  no  time  to  get  those  friends ;  he  has  no  time  to  refresh  his 
own  memory.  It  is  not  an  easy  matter  for  any  man  to  cast  his  memory  back 
five  or  six  years,  and  tell  where  he  was  every  day  and  every  hour,  especially 
for  a  man  in  the  position  of  the  defendant,  who  is  in  various  places  in  quick 
succession,  who  is  visiting  frequently  different  cities,  who  is  under  constant 
engagements,  and  who  has  ten  thousand  things  to  remember  every  year, 
which  he  can  not  possibly  recall  without  great  diligence  and  great  effort  of 
mind.  The  consequence  would  be,  therefore,  that,  if  he  went  to  trial  on  this 
Tague,  broad  issue,  he  would  be  entirely  unprotected  save  by  his  own  unsup- 
ported denial.  Now,  your  Honor,  we  have  said  that  there  is  danger  of  false 
evidence,  and  I  appeal  to  your  Honoris  own  experience,  both  at  the  bar  and 
in  the  court,  as  to  whether  these  are  not  precisely  the  cases  in  which  there  is 
a  thousand  times  more  danger  of  perjury  than  in  any  other  class  of  cases 
that  are  known.     How  many  actions  of  divorce  are  there  in  which  the  most 
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explicit  eridence  is  given  of  acls  of  adultery,  and  yet  the  court  dismisses  the 
prosecution  with  contempt,  seeinoj  clearly  that  the  pretense  is  trausparent, 
that  the  witnesses  are  false,  and  are  either  volunteers,  or  are  hired  to  commit 
perjury  in  the  case.  There  are  innumerable  precedents  in  the  books.  Take 
this  case  Anon,  (17  Abb.  Pr.  48),  there  before  Judge  Hoffman,  there  were 
three  distinct  acts  of  adultery  proved  most  explicitly  by  witnesses,  who  testi- 
fied with  the  utmost  detail  and  circumstantiality  ;  and  yet  the  judge  rejected 
all  their  bvidence,  and  held  them  every  one  to  be  unworthy  of  belief,  and 
refused  to  grant  the  divorce.  So  in  a  case  in  New  Jersey,  in  a  recent  volume 
of  the  New  Jersey  Equity  reports,  the  witness  testified,  with  great  explicit- 
nes-j,  to  an  act  of  adultery  on  the  part  of  the  defendant,  and  went  into  great 
detail  as  to  where  the  lady  went  ;  how  he  tracked  her  to  this  place,  and  that 
place,  followed  her  in  an  omnibiis,  and  tracked  her  to  a  house  of  ilUfame, 
and  swore  that  it  happened  in  broad  daylight;  yet  the  court  rejected  his 
evidence.  The  thing  is  common,  and  of  every-day  occurrence.  There  is  no 
class  of  cases  in  which  the  danger  of  perjury  is  so  great  by  the  thousandth 
part,  as  it  is  in  actions  of  ci'im,  con,  or  of  divorce. 

It  cannot  be  objected  that  the  matter  for  which  we  seek  a  bill  of  particu- 
lars is  more  within  the  knowledge  of  the  ^defendant  than  of  the  plaintiff. 
If  this  had  any  validity,  it  would  have  applied  equally  well  to  the  vaiious 
actions  of  divorce  and  of  crim.  con,  which  we  have  cited.  Yet  we  have 
shown  that  in  all  those  cases  a  bill  of  particulars  was  invariably  ordered.  In 
Woodv,  Wood  (2  Paige,  113),  this  objection  was  raised  before  Chancellor 
Walworth,  and  overruled.  The  Chancellor  said  that  the  plaintill,  having 
made  this  charge,  was  bound  to  know  whether  it  was  true  or  not;  was  bound 
to  know  what  evidence  he  had  to  support  it;  that  he  had  no  right  to  come 
into  court  and  make  so  grave  and  awful  a  charge  as  this  against  his  wife, 
without  having  the  evidence  at  hand  by  which  he  could  support  it.  But  in 
the  present  case,  we  show  a  case  far  stronger  than  any  which  has  ever  been 
brought  before  a  court  on  a  motion  for  particulars  in  such  an  action  as  this, 
because  the  plaintifi^  has  volunteered  in  the  public  prints  to  say  that  he  does 
know  exactly  the  times  and  places  at  which  adultery  was  committed ;  that  he 
\  18  able  to  specify  them,  and  that  nothing  restrains  him  from  specifying  them 
*  but  some  mysterious  and  awful  sense  of  delicacy  on  his  part.  He  *'  cannot 
bring  himself  to  name^'  these  times  and  places  I  He  can  bring  himself  to  say 
that  his  wife  is  a  woman  of  bad  character;  he  can  bring  hinjself  to  impeach 
the  legitimacy  of  the  very  child  that  he  kisses  in  the  street;  he  can  bring 
himself  to  say  that  he  held  a  caucus  with  this  defendant,  and  with  his  own 
wife,  to  decide  whether  this  child  was  his  or  the  defendant's ;  he  can  bring 
himself  to  make  that  public  statement,  and  yet  not  say  whether  the  child  is 
his  own  or  not;  a  child  that  he  has  repeatedly  recognized  in  letters;  a  child 
that  he  has  recognized  for  five  years  continuously  as  his  own ;  a  child  whom 
he  pets  with  some  affection,  whenever  he  thinks  that  by  some  such  display  he 
can  make  theatrical  effect;  he  can  publish  that  child's  name  in  the  newspa- 
pers, and  leave  this  imputation  on  its  legitimacy  uncorrected;  but  he  can  not 
— his  sense  of  delicacy,  his  sense  of  magnaminity,  his  sense  of  propriety, 
lure  80  great — he  can  not  bring  himself  to  name  the  particular  time  and  place 
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at  which  this  event  occurred  I    Why,  he  has  charged  it  a  hundred  and  a 
thousand  times;  he  has  gone  around  mourning  and  lamenting  to  every  one; 
he  has  wept  over  his  wife;  he  tells  ns  in  this  statement  that  he  went  to 
Thompson's  saloon,  and  over  his  dinner  poured  out  his  woes.     In  other  res- 
taarants,  in  all  manner  of  places,    he  has  informed  the  public,  and  he  has 
mformed  his  friends,  that  his  wife  has  been  unfaithful  to  him  ;  that  he  don't 
know  whether  his  children  are  his  own,  or  another  man^s.     He  has  no 
hesitation  in  printing  twenty-five  columns  of  matter  deyotcd  to  dragging  his 
wife  in  the  gutter,  and  making  himself  out  a  cuckold  I     All  that  he  has  de- 
voted his  life  to  doing.    But  when  it  comes  to  particular  times  and  places, 
Ills  feelings  are  too  much  for  him  I    He  must  forbear!    He  cannot  bring  him- 
self to  name  any  other  time  and  place  than  the  10th  of  October,  18681      To 
specify  the  25th  of  October  also,  is  impossible  for  him.     Now,  if  it  please 
yoar  HoLor,  this  is  an  impudent  pretense;  and  it  plainly  indicates  what  is 
the  plaintifTs  purpose.     We  have  the  right,  on  argument,  to  draw  inferences 
fiom  it;  and  I  do  not  hesitate  to  say  that  the  only  natural  inference  from  such 
astatementas  that  is,  that  the  reason  why  he  cannot  bring  himself  to  name 
those  times  and  places,  is  that  he  expects  to  get  witnesses  to  go  on  the  stand, 
and  frame  for  them  a  convenient^time  and  place,  and  then  himself  to  swear  to 
a  confession  by  the  defendant  (and  by  his  own  wife  if  he  can  get  it  in),  cor- 
responding to  the  times  and  places  which  he  has  hired  witnesses  to  swear  to. 
If  it  is  objected  that  the  defendant  should  go  to  trial  and  rely  on  his  right 
to  object  to  any  evidence  of   acts  not  specifically  stated,   I  think  there 
are  abundant  answers  to  that  proposition.     In  the  first  place,  the  question  is 
doubtfuL     There  is  no  direct  decision  in  the  action  of  crim,  con,  in  this 
state,  as  to  what  would  be  the  course  of  the  court  in  snch  a  case.     In  an 
action  for  divorce,  it  is  settled  that  the  plaintiff  would  not  be  allowed  to 
produce  any  other  evidence  than  evidence  of  the  act  which  he  specifically 
assigned  to  a  certain  time  and  place,  and  I  think  the  rule  should  apply  to  an 
action  of  crim,  con.     But,  as  I  say,  there  is  no  decision  upon  that  point  in 
this  state.     In  Pennsylvania,  where  our  strict  rules  concerning  pleadings  in 
divorce  do  not  apply,  it  has  been  decided  that  in  actions  of  divorce,  where 
auch  a  vague  allegation  has  been  made,  the  defendant's  only  remedy  is  by  a 
bill  of  particulars  before  the  trial  comes  on.     But  even  supposing  that  it 
were  settled;  that  it  were  fixed  law  that  he  could  only  prove  this  one  act 
opon  the  trial,  why  is  the  defendant  to  be  subjected  to  the  disadvantage  of 
coming  before  the  jury  and  there  not  ojffering  to  submit  the  record  of  his 
life  ?     He  does  not  object  to  this.     He  is  willing  and  anxious  to  meet  every 
issue  that  can  be  made  against  him  before  the  jury ;  he  simply  wants  to  know 
what  those  issues  are. 

Then,  again,  the  defendant  is  entitled  to  vindicate  his  whole  character 
with  reference  to  the  plaintiflPs  wife,  in  this  action.  He  is  entitled  to 
require  the  plaintiff  to  bring  forward  every  possible  charge  which  he  can  make 
at  any  future  time.  He  should  not  be  compelled  to  go  to  trial,  and,  by 
objecting  to  any  evidence  except  as  to  this  one  act,  leave  the  plaintiff  free  to 
come  out  in  another  lachrymose  communication  of  twenty-five  columns.  The 
plaintiff  has  been  before  one  jury  already.     He  came  before  them  saying  they 
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were  all  honorable  men,  and  that  he  knew  they  intended  to  do  what  was  fair 
and  just.  But  that  did  not  restrain  him  from  publishing  twenty  five  columns 
to  show  that  they  were  all  rascals;  that  they  were  in  collusion  with  the 
defendant  to  defraud  and  deceive  the  public.  Nothing  restrains  him :  he  is 
a  man  absolutely  unrestrained  by  any  sense  of  morals  or  of  honor.  He  is  a 
man  who  can  not  be  prevented  from  dragging  his  wife  in  the  mud  and  mire 
of  this  wicked  charge ;  he  is  a  man  that  can  not  be  prevented  from  disgrac- 
ing his  own  children,  though  they  cling  to  him  beseeching  him  to  leave  their 
name  unstained.  I  take  his  own  statement  that  he  has  published,  in  which 
he  avows  his  knowledge  of  these  particulars,  and  I  say  that  we  are  entitled  to 
meet  him,  here  and  now,  to  know  every  issue  that  he  ever  intends  to  raise, 
and  to  contradict  them  all. 

Again,  it  may  be  objected  that  our  remedy  was  by  a  motion  to  make  the 
complaint  more  definite  and  certain.  But  we  could  not  do  that  without 
delaying  the  issue  and  consequently  the  trial  of  the  case.  We  are  not  delay- 
ing the  trial  now:  we  moved  immediately  upon  the  service  of  the  notice  of 
trial  and  we  hope  to  have  a  decision  which  shall  enable  both  parties  to  go  to 
trial  without  the  slightest  delay.  If  we  had  moved  to  make  the  complaint  more 
definite  and  certain,  we  should  have  been  subject  to  two  imputations:  first,  the 
imputation  of  an  attempt  to  get  delay,  anr]  second  the  imputation  of  unwilling- 
ness to  meet  the  issue  that  the  defendant  committed  adultery  at  sojne  time. 
Now,  thut  issue  the  defendant  was  willing  and  anxious  to  meet.  He  seized 
this  opportunity,  not  only  of  denying  that  he  committed  the  offense  at  the 
times  and  places  alleged,  but  also  at  any  other  times  and  place.s;  and  he 
made  his  denial  in  language  broader  than  the  charge,  for  he  denied  that  he 
had  ever  committed  adultery,  or  that  he  had  ever  attempted  to  commit  adul- 
tery, or  to  hold  improper  relations  with  the  plaintiflPs  wife. 

The  defendant  is  a  clergyman  of  world-wide  fame.  His  reputation  is  a 
sacred  trust.  He  is  entitled  to  deny  this  charge  in  the  broadest  terms,  and 
should  not  be  driven  to  a  motion  to  narrow  the  iysue  presented  by  plaintifii's 
complaint,  and  thus  to  narrow  the  denial  he  himself  would  make  on  oath. 
But  having  denied  it,  he  is  entitled  to  know  what  are  the  particular  times 
and  places  at  which  it  is  proposed  to  prove  that  he  committed  this  act,  which 
he  denies  ever  having  committed.  More  than  that,  he  has  got  to  be  prepared 
with  confirmatory  evidence.  For  the  purpose  of  raising  the  issue  Ms  own 
oath  was  final  and  conclusive;  but  for  the  purpose  of  the  trial  his  oath  is  not 
conclusive;  he  has  got  to  know  in  advance  what  evidence  he  needs  to  call. 
He  must  know  whether  some  day  is  going  to  be  assigned,  when  his  children 
were  present  with  him,  or  when  he  was  away, — when  he  was  present  in  New 
York,  or  absent  in  Boston ;  he  may  need  witnesses  from  all  parts  of  the  coun- 
try to  testify  to  his  whereabouts,  and  what  he  was  doing  on  the  days  he  is  to 
be  charged  with  adultery.  He  is  entitled  to  notice  on  that  point;  and  he  can 
not  be  prepared  to  meet  the  issue  without  having  such  notice  time  enough 
befoie  the  trial  to  enable  him  to  collect  his  witnesses. 

Again,  the  Code  dues  not  authorize  a  motion  to  make  more  definitive  and 
certain  where  the  dtfect  is  only  that  which  occurs  here.  The  motion  to 
make  more  definite  and  certain  is  confined  to  cases  where  the  complaint 
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does  Eot  show  the  precise  nature  of  the  claim.  The  Code  does  not  require 
that  particulars  of  the  claim  should  be  stated  in  the  pleading,  but  only  its 
precise  nature.  Now,  here  the  precise  nature,  of  course,  was  clear  enough : 
it  is  a  question  of  precise  dates,  and  that  is  to  be  attained  by  a  bill  of  parti- 
culars. Moreover,  I  cite  u  case  in  England, — a  case  of  crim,  con,  exactly  like 
this, — in  which  exactly  such  a  general  allegation  was  made.  One  date  was 
given :  it  was  alleged  that  the  two  defendants  committed  adultery,  on  the 
25th  of  August,  and  that  they  committed  a<lultery  thereafter  at  divers  times 
and  places.  The  co-respondent  (the  alleged  paramour),  moved  for  an  order 
requiring  the  complaint  to  be  made  more  definite  and  certain,  specifying 
those  other  times  and  places.  The  court  denied  that  motion,  upon  the  express 
ground  that  his  remedy  was  by  a  bill  of  jiarticulars.  That  is  the  case  of 
Hunt  V.  Hunt  and  Duke  (2  Swab.  &  T.  574). 

Neither  is  this  applicaticn  made  too  late.  It  is  made  in  abundant  time 
before  the  trial.  We  have  shown  liberality  to  the  plaintiiT  in  delaying  the 
motion  to  this  time;  because  we  have  given  him  from  the  first  of  August 
(that  is  fully  two  months)  to  prepare  his  case;  and  now  we  ask  him  only  a 
reasonable,  a  short  time  before  the  trial, — without  asking  that  the  trial  shall 
be  delayed  at  ull,  provided  he  uses  promptness, — we  ask  him  to  give  us  the 
benefit  of  his  efforts  in  searching  for  evidence,  and  to  tell  us  now  what  dates 
and  places  he  is  prepared  to  prove  in  this  case. 

Permit  me,  in  closing,  to  cite  the  language  of  two  eminent  judges  with 
regard  to  these  applications  for  particulars,  and  to  say  that  the  principle 
involved  is  such  as  to  make  our  application  more  a  matter  of  right  than  of 
mere  discretion.  Although  the  court  has  nominally  discretion  to  grant  or 
refuse  this  motion,  yet  that  discretion  has  always  been  exercised  upon  legal 
principles.  It  is  a  legiil  discretion,  and  like  the  granting  of  an  injunction  or 
the  other  remedies  which  arc  ordinary  in  civil  actions,  it  is  jj^uided  by  well- 
settled  rules.  Chief  Justice  Abbott,  afterwards  Lord  Tenteniea,  said  that 
**  the  first  principle  of  justice  is  that  a  defendant  should  be  informed  what  he 
is  charged  with."  So  Judge  Yeates,  of  Pennsylvania,  in  de.ivering  the 
opinion  of  the  Supreme  Court,  granting  a  bill  of  particulars  of  adultery  in  a 
case  of  divorce,  said,  '*  It  would  be  highly  dangerous  to  the  citizens  in  general, 
if  they  were  eompelled  to  answer  criminal  churges  without  being  informed  of 
the  specific  offenses  against  which  they  were  called  upon  to  defend  them- 
selves.'' 

I  submit,  therefore,  to  your  Honor,  with  all  confidence,  that  our  application 
for  particulars  of  these  dates  and  places  is  eminently  reasonable,  and  fair,  and 
just;  that  we  can  not  safely  go  to  trial  witliout  it;  that  to  do  so  would  be 
w^alking  headlong,  and  with  our  eyes  open,  into  a  trap:  I  can  not  doubt  that 
your  Honor  will  grant  this  application. 

Mr.  Morris. — Might  I  inquire  of  the  counsel  under  what  section  of  the 
Code  he  applies? 

Mr.  Shearman. — Section  158. 

Mr.  MorrU — [Reading  the  order  to  show  cause].  The  motion  is  made 
under  section  158  of  the  Code,  I  8Ui)pose  that  there  is  no  principle  of  prac- 
tice better  settled  under  the  Code,  than  that  that  section  applies  strictly  to  an 
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account.  The  authorities  are  clear,  uniform,  and  explicit  that  that  section  of 
the  Code  has  reference  solely  to  an  acconnt  that  can  be  stated  in  dollare 
and  cents. 

But,  if  your  Honor  pleases,  before  adverting  to  the  authorities  upon  this 
subject,  I  desire  to  call  your  attention  to  a  paragraph  in  the  affidavit  of  the 
defeadunt.  The  counsel  stated  to  your  Honor  that  there  was  no  charge  or 
insinuation  that  the  plaintiff  in  this  case  intended  to  produce  false  and 
fabricated  testimony,  and  disclaimed  any  such  intention,  but  claimed  that 
the  plaintiff  hiaiself  might  be  imposed  upon,  and  that  such  evidence  would 
be  adduced  at  the  trial.  Now,  let  me  read:  '*I  am  advised  by  my  counsel, 
and  believe,  that  such  a  statement  indicates  the  intention  of  the  plaintiff  to 
produce  manufactured  evidence  in  support  of  his  allegation,  and,  by  means 
of  false  testimony,  to  surprise  my  counsel."  They  come  here  with  an  affidavit 
in  which  they  make  the  express  charge  against  the  plaintiff  in  this  action, 
that  he  intends  to  make  out  his  case  by  false  and.  perjured  testimony,  and 
then  they  have  the  hardihood  to  get  up  in  court  here  and  denounce  the 
meeting  of  that  allegation  by  plaintiff's  affidavit,  fairly  and  squarely,  as 
scandalous,  before  your  Honor. 

Another  statement  was  made  by  the  counsel:  he  did  not  give  any  particu- 
lars, but  I  suppose  that  I  know  to  what  he  alluded  when,  in  criticising  or 
denouncing  the  course  that  has  been  pursued  by  the  plaintiff  in  this  action, 
he  spoke  of  his  taking  cases  in  court  and  taking  cases  out  of  court.  He 
refers,  I  suppose,  to  the  charge  that  was  made  against  the  plaintiff  of  libel 
before  Justice  Rilet. 

Mr.  Shearman, — Not  at  all;  I  didn't  think  of  it. 

Mr.  Morris, — To  what  case  do  you  refer,  then?  What  case  has  he  taken  in 
court  aud  taken  out  ? 

Mr,  Shearman. — This  case  here.  He  brought  it  into  this  court,  and  now 
he  goes  into  the  newspapers  with  it. 

Mr.  Morris. — Oh  1  that  is  what  you  mean  ? 

Mr.  Shearman. — That  is  just  what  I  mean. 

Mr,  Morrih. — I  do  not  think  it  is  necessary  that  I  should  say  anything 
further  in  answer  to  the  statement  of  counsel  in  regard  to  the  character  of  the 
affidavit  that  has  been  jiroduced  here  on  the  part  of  the  plLintiff.  This 
motion  is  founded  solely  upon  the  allegation  that  we  intend  to  produce  false 
and  fabricated  testimony,  and  we  hurl  that  charge  back  against  them,  and  say 
that  we  believe  that  they  intend  to  produce  false  and  fabricated  testimony  on 
the  trial,  or  that  they  want  and  seek  this  information  for  the  very  purpose  of 
enabling  them  to  meet  our  testimony  by  fabricated  testimony  and  by  tamper- 
ing with  the  witnesses.  The  very  ground,  if  your  Honor  pleases,  that  they 
state  why  they  should  possess  this  information  is  the  strongest  possible 
reason  that  can  be  assigned  why  they  are  not  entitled  to,  and  should  not 
have,  the  information. 

Now,  I  suppose  it  is  hardly  necessary,  although  I  will  call  your  Honor's  at- 
tention to  some  authorities,  to  show  that  in  no  case  will  a  discovery  be  granted 
where  the  object  is  simply  to  apprise  the  opposite  party  of  the  evidence  by 
which  the  case  is  to  be  sustained  or  defended ;  nor  will  it  ever  be  granted 
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where  the  facts  iu  the  case  are  withiD  the  knowledge  of  the  party  seeking 
the  discovery.  Tliey  could  have  moved  under  another  section  of  the  Code 
(section  160),  to  have  our  complaint  made  more  definite  and  certain,  and 
that  was  their  remedy,  and  their  only  remedy,  except  one  that  is  now  left  to 
them :  the  ej^amination  of  the  party  before  trial.  The  practice  of  the  court 
is  t6  compel  the  plaintifif  to  make  the  complaint  definite  and  certain,  if  it  is 
not,  where  the  motion  U  made  in  time.  But,  having  answered,  and  having 
noticed  the  case  for  trial,  they  have  waived  that  right  absolutely;  and  under 
the  rule  of  the  court,  they  should  have  moved  within  twenty  days  after  the 
service  of  the  complaint,  or  they  are  estopped  from  taking  advantage  of 
that.  Now,  then,  they  ask  your  Honor,  or  claim  the  right  under  the  158th 
section  of  the  Code  to  make  tins  motion,  because  of  the  language  of  that 
section,  that  the  court  in  any  case  may  compel  the  party  to  furnish  a  bill  of 
particulars.  Now,  the  authorities  are  perfectly  clear  as  to  what  that  means : 
the  courts  have  construed  it.  It  simply* means,  in  any  case  involving  an 
account.  The  authorities  to  which  the  counsel  has  referred  as  to  the  English 
practice,  have  no  application  to  this  motion  whatever.  The  practice  there 
was  similar  and  analogous  to  the  practice  under  this  section  of  the  Code  to 
make  the  complaint  more  definite  and  certain.  The  counsel  has  not  referred 
to  a  single  authority  in  this  state,  and  cannot  find  an  authority  that  sanc- 
tions any  such  practice  as  they  seek  to  establish  in  this  case.  On  the  con- 
trary, the  decisions  are  uniform  that  no  such  remedy  can  be  obtained. 

Jfr.  Shearman. — ^Will  you  give  me  the  authorities  ? 

Mr.  Morris. — I  will  refer  to  the  authorities.  Now,  the  motion  is  in  the 
nature  of  a  discovery.  It  is  not,  in  any  sense,  an  application  for  a  bill  of 
particulars  within  the  meaning  of  the  Code,  but  it  is  in  the  nature  of  a  dis- 
covery. Well,  now  the  Code  points  out  how  that  remedy  may  be  pursued  in 
connection  with  the  provisions  of  the  Revised  Statutes,  and  it  relates  to 
books  and  papers;  to  documents;  to  some  data  that  the  court  can  see  are 
necessary  to  enable  the  party  to  prepare  for  his  defense,  or  to  prepare  nis 
answer,  or  to  prepare  even  a  complaint,  if  the  evidence  is  in  possession  of  the 
other  party.  But  that  application  is  confined  exclusively  to  the  inspection 
of  such  evidence,  and  is  never  tolerated  to  the  extent  of  ascertaining  the 
evidence  that  the  party  intends  to  produce  at  the  trial  of  the  cause.  Now,  I 
will  furnish  your  Honor  with  the  authorities,  and  take  up  but  a  little  time  in 
referring  to  them,  but  will  refer  to  one  or  two  to  show  your  Honor  what  the 
practice  in  this  State  is. 

Mr.  Shearman. — I  wish  you  would  mention  all  your  authorities,  Mr.  Mor- 
ris; at  least  give  me  the  references. 

Mr.  Morris. — I  will  call  your  Honor's  attention  to  a  case,  WiUis  v.  Bailey 
(10  Johns.  268) :  *^  This  court  has  never  gone  further  in  directing  the  plaintiff 
to  submit  to  the  inspection  of  the  defendant  or  his  counsel,  any  piper  in  his 
possession  than  is  contained  in  the  rule  granted  in  the  case  of  Lawrence  v. 
Ocean  Ins.  Co.  (11  Johns.  245),  note.  .  .  .  The  necessity  of  it  to  enable 
the  defendants  to  defend  themselves  was  fully  shown  cm  afi^davit,  etc/'  .  • 
.  .  '*  We  never  grant  an  order  for  a  bill  of  particulars  without  the  necessity 
of  such  order  being  shown  on  affidavit,  for  although  the  count  may  be  general 
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the  defendaDt  may  well  know  the  grounds  of  the  pUintiff 's  action.  We  ilo 
not  think  that  in  any  case  the  jodge  at  Chambers  sboald  grant  an  order  upon 
the  party  to  prodnce  papers  for  the  inspection  of  the  other  party,  or  that  he 
shoald  famiBh  copif^  of  the  papers  in  his  possession.  Such  an  application 
should  be  addre<«ed  to  this  court  on  reguhu'  motion.  We  have  not  adopted, 
nor  do  we  mean  to  adopt,  the  English  practice  in  this  respect.  But  even, 
according  to  the  practice  there,  the  order  in  the  present  case  would  be  in- 
correct, for  the  action  not  bi^ng  founded  on  a  written  contract,  if  the 
plaintiff  has  in  his  possession  any  letters  or  papers  they  are  mere  items  of 
eridence.  and  the  party  is  not  I»ound  to  furnish  matters  of  evidence  to  his 
adversary.''  Now.  that  is  precisely  what  they  seek  here;  they  wish  to  make 
us  disclose  mere  matters  of  evidence  that  wcT intend  to  produce  at  the  trial.  I 
call  your  Honor's  attention,  also,  to  a  case,  Fmten  v.  Elmendorf(4  How.  Pr.  60) : 
'*  By  the  Revised  Statutes  a  similar  power  was  conferred  upon  the  Supreme 
Court  (2  R.  S.  199,  J  21),  but  by  the  succeeding  section  it  is  declared  that  in 
the  exercise  of  this  power  the  court  should  be  governed  by  the  principles  and 
practice  of  the  Court  of  Chancery  in  compelling  discovery.  Under  this  re- 
striction it  has  l)een  understood  that  a  party  could  only  obtain  a  discovery  of 
such  papers  and  documents  in  the  possession  or  control  of  his  adversary  as 
might  furnish  evidence  in  his  own  behalf  upon  the  trial.*'  That  rule  has  been 
enlarged  by  the  Code  to  this  extent,  that  there  are  cases  where  it  is  proper 
for  the  court  to  compel  a  discovery,  although  the  evidence  might  not  tend  to 
the  benefit  of  the  party  seeking  it.  Where  there  are  items  of  account  or  in- 
volved transactions  between  the  parties,  the  right  to  be  informed  of  the  facts 
upon  which  the  party  relies;  it  is  not  confined  to  that  class  of  evidence  ex- 
clusively which  tends  to  the  benefit  of  the  party  seeking  the  discovery,  and 
that  rule  has  been  enlarged.  The  rule,  as  stated  in  f'wperU  Eq,  PL  58,  is  this: 
"The  rule  in  chancery  is  stated  to  be  that  a  plaintiff,  in  a  bill  of  discovery, 
shall  only  have  discovery  of  what  is  necessary  for  his  own  title,  as  of  deeds, 
etc.,"  and  I  say  that  that  rule  has  been  enlarged  to  the  extent  to  which  I 
have  called  the  attention  of  the  court,  and  in  no  other  particular.  This  case 
groes  on  to  state:  ^*  If  this  rule  is  to  be  applied  to  the  construction  of  the 
provision  of  the  Code  already  cited,  it  is  obvious  that  the  plaintiffs  in  these 
actions  are  not  entitled  to  the  discovery  they  seek;  they  do  not  pretend  that 
the  defendants  have  within  their  power  any  papers  or  documents  which  they 
wish  to  use  in  support  of  their  title  to  the  premises.  On  the  contrary,  they 
avow  it  to  be  their  purpose  in  asking  for  this  discovery  to  ascertain  upon 
what  evidence  the  defendants  expect  to  protect  their  position."  It  was  an 
application,  as  this  is,  simply  to  obtain  the  evidence  that  the  opposite  party 
intended  to  adduce  in  support  of  the  claim,  and  the  court  says  that  that  is 
not  the  practice,  and  can  not  be,  and  the  court  will  not  in  any  such  case  grant 
a  discovery.  I  call  the  court's  attention  to  another  case.  Strong  v.  Strong  { 1 
Abb.  Pr.  N.  S.  268;,  in  which  the  court  used  very  appropriate  language : 
"That  section  does  not  require  that  they  shall  contain  the  evidence  in  relation 
to  the  matter  to  be  tried,  but  divides  such  evidence  into  that  relating  to  the 
merits  of  the  action,  and  that  relating  to  the  defense,  evidently  intending  by 
the  former  an  application  by  the  plaintiff,  and  in  the  latter,  one  by  the  de- 
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fendftnt.  If  it  had  been  intended  that  either  litigant  had  a  right  to  know 
what  eyidence  his  adversary  intended  to  introduce  against  him,  such  practice 
would  have  included  the  briefs,  memoranda  of  law  and  facts  of  counsel,  and 
instructions  of  their  clients,  as  well  as  other  documents,  and  indeed  should 
extend  to  an  oral  examination  of  the  parties  themselves.  The  law  has  always 
considered  sacred  the  rights  of  both  parties  to  keep  secret  their  preparations 
and  means  of  attack  and  defense,  the  right  of  discovery  being  confined  en- 
tirely to  the  evidence  in  the  applicants  favor."  The  latter  part  of  that 
sentence  has  been  held  differently  by  some  courts.  But  the  balance  of  it  I 
submit  is  the  well-established  law,  and  that  no  authority  in  contravention  of 
that  principle  can  be  cited  in  this  state  under  our  system  of  procedure. 

I  call  your  Honor's  attention  to  another  authority,  Meakings  v.  CramtcfU 
(1  Sandf.  698)  :  ^'  On  looking  at  the  cases  in  chancery,  we  find  the  weight  of 
authority  decisive — that,  although  a  party  may  claim  a  discovery  of  the 
gniunds  on  which  the  plaintiff  seeks  to  enforce  his  title,  as  to  whether  it  be 
as  heir,  devisee,  grantee,  or  the  like,  he  can  not  require  a  discovery  as  to  the 
evidence  of  his  title."  In  a  ease  in  the  6th  of  Bosworth,  and  numerous 
other  cases,  the  rule  is  held  expressly  to  be,  that  where  the  information  sought 
to  be  discovered  must  of  necessity  be  within  the  knowledge  of  the  other 
party,  that  there  the  discover}*  would  never  l>e  granted,  nor  would  the  court 
require  the  party  to  furnish  any  particulars.  And  in  the  rases  to  which  allu- 
sion has  been  made,  your  Honor  will  find  that  they  proceed  upon  a 
different  theory  ;  that  it  is  simply  for  the  purpose  of  making  definite  that 
which  is  indefinite  in  the  pleadings  relating  to  the  cause  of  action;  that 
where  the  charge  is  definite  and  clear  and  specific,  the  cause  of  action  stated, 
and  the  facts  relating  to  that  within  the  knowledge  of  the  party,  that  there 
the  aid  of  the  court  can  not  be  invoked.  But  this  application,  if  your  Honor 
pleases,  proceeds  upon  an  entirely  new  theory.  They  do  not  proceed  uiH>n 
the  theory  that  this  complaint  is  indefinite  and  uncertain.  If  that  had  been 
the  theory  of  this  application,  they  would  not  have  put,  nor  would  it  have- 
been  necessary  to  have  put  this  insinuation  in  their  affidavit,  that  we  intended 
to  produce  manufactured  evidence,  because  the  inspection  of  the  complaint 
itself  would  have  revealed  the  fact  as  to  whether  it  was  suflicientlv  definite 
and  certain,  or  s])ecific.  So  that  your  Honor  will  see  that  this  applicati(»n  is 
made  solely  upon  the  foundation  that  we  intend  to  produce  false  and  perjured 
testimony  upon  the  trial  in  support  of  our  cause  of  action,  and,  in  fact,  the 
counsel  avers  that  here — that  that  is  their  purpose.  It  is  to  meet  that  sug- 
gestion, that  we  intend  to  produce  false  and  perjured  testimony  upon  the 
trial,  that  this  information  is  sought.  "  Not  that  the  complaint  is  not  definite 
and  certain,  not  that  they  don't  know  how  to  meet  the  facts  in  this  case,  not 
that  they  are  not  informed  of  the  facts  of  this  case,  but  they  come  into  court 
here,  and  ask  your  Honor  to  assume,  as  a  basis  of  granting  this  relief,  that 
we  intend  to  produce  false  and  perjured  testimony  in  support  of  our  claim. 
I  venture  to  say  that  your  Honor  has  never  before  heard  such  an  extravagant 
proposition  advanced  in  any  court. 

They  come  in  court  here,  and  they  say  to  your  Honor,  **  Here  is  an  action 
pending  against  us.     We  know  all  about  the  facts :  we  know  every  fact  in 
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ttiis  case.  But  wc  are  afraid  tliat  the  plaintiff  intends  to  produce  false  and  pei^ 
jurcd  testimony.  Therefore  we  want  an  order  of  the  court  compelling  the 
plaintifif  to  reveal  to  us  in  advance  the  perjured  testimony  that  he  intends  to 
adduce."  That  is  the  application;  that  is  the  groundwork  of  the  applica- 
tion; that  is  the  only  foundation  of  this  application.  They  make  the 
infamous  insinuation  against  the  plaintiff  that  he  intends  to  uphold  his  claim 
by  false  and  perjured  testimony,  and  therefore  the  court  must  assume  that 
fact  upon  the  niei*e  basis  of  the  insinuation  of  the  party;  the  court  must  con- 
demn the  plaiutiif  in  advance;  must  say  to  a  litigant  coming  into  court  to 
assert  his  rijjhts,  **  You  intend  to  bring  a  false  and  perjured  case:  they  have 
insiouatcd  that  against  you,  and  sitting  upon  the  Bench  I  will  judicially 
determine  that  your  case  is  a  false  and  manufactured  and  perjured  case,  and 
I  will  pronounce  it  so  in  advance  of  the  trial,  and  compel  you  to  disclose  the 
perjured  testimony  that  you  intend  to  bring  in  support  of  it."  That  is  the 
position:  there  is  no  escaping  it.  That  is  the  sole  ground,  and  they  aver  it 
here :  that  your  Honor,  simply  upon  the  basis  that  this  case  is  to  be  supported 
by  false,  fictitious,  and  perjured  testimony,  must  so  determine  in  advance  of 
the  trial,  and  let  the  plaintiff  come  into  court  here  branded  as  a  suborner  of 
peijury,  and  as  a  perjurer  himself,  judicially  declared  and  determined.  I  say 
that  the  application  is  monstrous.  And  when  they  come  in  court  here  with  such 
an .  insinuation  as  that  against  my  client,  we  hurl  it  back  in  their  teeth,  and 
say,  **That  is  what  you  mean:  that  is  what  you  intend."  We  do  it  here:  wo 
will  meet  them  upon  that  issue.  We  will  meet  them  before  twelve  men  upon 
the  issue  as  to  who  in  this  case  has  committed  perjury,  and  as  to  who  upon 
the  trial  will  commit  perjury,  and  by  the  verdict  of  the  jury  upon  that  ques- 
tion we  will  he  willing  to  stand.  I  say  it  is  a  monstrous  proposition.  When 
they  accuse  us  of  this  diabolical  design,  wo  say,  **  You  want  to  know  all  of 
our  witnesses,  and  ail  the  circumstances  which  we  intend  to  bring  in  support 
of  our  case,  in  order  that  you  may  tamper  with  our  witnesses,  in  order  that 
you  may  be  prepared  with  false  testimony  to  meet  it,"  and  we  say  why  we  so 
believe,  and  we  refer  to  the  facts:  we  do  not  give  a  mere  base  insinuation,  as 
they  do,  but  we  refer  to  the  facts  that  entitle  us  to  the  belief  that  they  intend 
thus  to  meet  our  case. 

I  regret  that  this  statement  that  the  counsel  has  harped  about  so  much, 
so  haunts  the  other  side.  I  regret  that  it  makes  them  so  uneasy  and  .so 
nervous.  It  would  not,  if  it  was  a  false  statement.  Then  they  could  easily 
meet  it.  But  it  is  because  of  the  damning  faces  that  it  contains  that  it  so 
haunts  the  other  side,  and  it  will  haunt  them  until  the  day  of  their  death. 
And  when  counsel  say  that  my  client  subjected  himself  to  punishment  for 
contempt  in  making  a  statement  of  the  facts  in  the  papers,  and  hope  that  it 
was  not  done  by  my  advice,  I  tell  them  that  I  sanctioned  it,  and  that  I  take 
all  the  odinm  or  blame  if  there  is  any  attaching  to  that  act,  as  a  lawyer  at  the 
bar  of  this  or  any  other  court. 

I  have  authorities  to  which  I  will  call  your  Honor's  attention  (and  I  say 
there  are  no  authorities  to  the  contrary),  holding  that  this  section  of  the  Code 
refers  to  an  account,  and  if  they  wanted  a  more  specific  statement  as  to  that 
they  should  have  moved  for  it.     If  they  want  it  now,  let  them  examine  the 
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pUintiff  before  trial.  They  have  that  right:  they  can  do  that.  O  I  no,  but 
tbey  will  say,  *'  We  don't  want  to  examine  him  before  trial,  because  he  will 
perjure  himself;  because  he  will  testify  falsely.  We  can  not  examine  him 
before  trial."  Well,  the  court  will  not  relieye  them  from  that  situation. 
The  law  points  out  thiir  remedy,  and  that  is  the  only  remedy  they  now  hayo 
with  reference  to  getting  a  statement  from  the  plaintiff.  But  I  think,  if  the 
counsel  will  read  carefully  (and  I  would  commend  that  to  their  considera- 
tion),— if  they  will  read  carefully  the  twenty -seyen  columns  of  statement  that 
the  counsel  has  referred  to,  and  digest  that,  I  have  no  doubt  that  they  will 
be  possessed  of  all  the  information  that  they  desire  with  reference  to  the  facts 
of  this  case. 

I  have  taken  up  more  time  than  seems  to  me  really  necessary  in  speaking 
upon  this  point.  They  come  here  simply,  as  I  said  before,  and  say  now  to 
your  Honor,  *^We  know  the  facts  of  this  case  ;  they  are  all  within  our 
knowledge.  We  are  better  possessed  of  the  facts  than  the  plaintiff  himself 
possibly  can  be  ;  but  he  is  going  to  perjure  himself,  and  produce  false  and 
perjured  testimony,  and  we  want  you  so  to  decide  and  compel  him  to  furnish 
as  upon  that  theory  his  whole  case."  I  submit,  your  Honor,  that  the  motion 
should  be  denied. 

Mr,  Shearman, — Will  you  give  me  these  other  authorities  f 

Mr,  MorrU, — ^I  will  give  you  the  other  authorities  to  which  I  refer  : 
Toung  v.  De  MoU  (1  Barb.  30)  ;  Strong  v.  Btr<mg  (1  Abb.  Pr.  283)  ;  WiU%% 
T.  BaxUy  (10  Johns.  268)  ;  Lawrence  v.  Ocean  Ins,  Co,  (11  Id.  245)  ;  BlacHs 
€t  aL  y.  NeiUon  (6  Bosw.  683)  ;  Meahings  v.  CromueU  (1  Sandf.  700,  2  Abb. 
N.  Y.  Dig.  711)  ;  and  KeUogg  v.  Paine  (8  How.  Pr.  S29). 

Mr,  Shearman. — What  point  do  you  cite  that  for  ? 

Mr,  Morris. — Showing  the  meaning  of  that  section  ;  showing  that  it 
applies  to  matters  of  account — the  bill  of  particulars  under  the  158th  section 
of  the  Code.  I  refer  also  to  Hor/t  v.  Amer.  Ex.  Bank  (1  Duer,  652) ;  Bretoort 
r,  Worner  (8  How.  Pr.  321) ;  Thompson  v.  The  Erie  B.  R.  Co.  (9  Abb.  Pr.  N. 
8.  212) ;  The  Commercial  Bank  of  Albany  v.  Dunham  (18  How.  Pr.  541) ;  Davis 
Y,  Dunham  (Id.  425);  Hunt  v.  Hewitt  (7  Exchequer,  286);  Wright  v.  Murray 
(11  Id.  209). 

Mr.  Shearman, — Only  a  few  words  may  be  necessary  from  me  in  reply  to 
the  learned  gentleman.  In  the  first  place,  every  case  which  he  has  cited, 
every  case  from  which  he  read  any  extract,  or  of  which  he  gave  any  explana- 
tion whatever,  related  purely  to  the  proceeding  for  the  discovery  and  inspec- 
tion of  documents,  and  had  nothing  whatever  to  do  with  a  bill  of  particulars. 
Id  the  second  place,  all  the  cases  which  the  gentleman  cites  which  do  refer 
to  a  bill  of  particulars,  he  cites  without  paying  for  what  purpose.  Two  oi 
them,  one  in  Sand  ford  and  one  in  Barbour,  were  decided  before  the  amend- 
ment to  section  158,  and,  indeed,  before  the  Code  went  into  effect  at  all.  I 
do  not  see  that  they  have  much  to  do  with  his  point  that  section  158  only 
relates  to  an  account.  I  am  toleral>ly  familiar  with  all  those  cases,  and  I  do 
not  know  what  bearing  they  have  upon  this  question  at  all  ;  I  am  unable  to 
see  it.  The  only  case  which  he  says  confines  section  158  to  matters  of 
Account  (8th  How.  Pr.  829),  I  am  tolerably  familiar  with,  and  it  does  nothing 
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of  the  sort.  The  only  point  in  that  case  is,  that  it  states  how  a  bill  of  particu* 
lars  should  be  made  more  certain  when  the  one  served  was  insafficient,  that 
being  a  bill  of  particulars  in  relation  to  a  matter  of  account.  But  it  was  not 
in  the  power  of  the  court  there  to  decide  that  a  bill  of  particulars  could  only 
be  given  in  a  case  of  account,  because  the  action  was  one  of  account,  and  a 
bill  of  particulars  had  already  been  granted.  Now,  a  bill  of  particulars  has 
not  been  confined  to  matters  of  account  ;  nay,  more,  there  are  more  cases  in 
the  bouks  where  bills  of  particulars  have  beon  granted  where  the  action  was 
not  in  relation  to  an  account,  than  there  are  where  it  was.  More  than  that, 
the  very  reason  why  that  clause  was  added  to  the  Code,  "The  court  may  in 
all  cases  order  a  bill  of  particulars,"  &c.,  was,  that  in  the  original  hasty 
codification  of  1848,  provision  was  made  only  for  items  of  account,  and  not 
for  bills  of  particulars  in  other  cases. 

The  gentleman  excepts  to  the  citation  of  English  cases:  I  suppose  on 
the  ground  that  they  are  not  authority.  But  from  where  did  we  get  our 
authorities  for  any  bills  of  particulars?  Where  did  the  precedents  for  the  19th 
of  Johnson  come  from?  Purely  from  the  practice  of  the  court  of  King's 
Bench;  and  (the  gentleman  may  not  be  aware  of  the  fact)  the  foundation  of 
our  practice  was  lidd  upon  the  practice  of  the  Court  of  King's  Bench  in 
England,  and  at  an  early  stage  of  our  legal  history  the  practice  of  that  court 
was  adopted  by  our  Supreme  Court  in  all  cases  where  there  was  no  rule  to 
the  contrary.  That  practice  comes  down  to  the  present  day.  The  Code 
expressly  recognizes  the  power  of  the  court  to  order  a  bill  of  particulars  in 
all  cases;  and  these  decisions  of  the  English  court  are  precisely  applicable  to 
ours. 

With  regard  to  all  that  has  been  said  concerning  the  theory  that  your 
Honor  must  judicially  decide  that  the  plaintiff  is  going  to  commit  perjury  if 
you  grant  this  motion.  I  say  there  is  no  ground  nor  pretext  for  that,  and 
there  is  none  in  the  affidavit  which  we  presented.  I  drew  a  distinction 
between  what  was  stated  in  the  aifidavit,  and  the  inferences  which  we 
drew  from  facts  here  as  counsel.  Our  affidavit  does  assert  the  belief  that  the 
plaintiff  intends  to  rely  upon 

Mr.  ^fonu^8. — The  language  of  the  affidavit  is  ** intends  to  produce." 

J/r.  Shearman. — I  accept  the  language  as  it  is, — '•  intends  to  produce  it." 
If  he  does  not  intend  to  produce  false  testimony,  how  can  any  evidence  be 
introduced  at  all  in  this  case,  if  the  oath  of  the  defendant  be  true?  For  he 
swears  that  he  never  did  commit  any  of  these  acts.  If  he  never  did,  then  the 
plaintiff  necessarily  must  produce  manufactured  and  false  evidence.  But  I 
say,  again,  it  does  not  necessarily  follow  that  the  plaintiff  himself  manu- 
factures that  evidence  or  knows  it  to  be  false;  and  the  affidavit  does  not  so 
assert.  Therefore  it  was  no  justification  for  counter- charges  of  falsity  with 
knowledge,  in  the  plaintiff's  own  affidavit.  With  regard  to  that  affidavit  of 
the  plaintiff,  it  is  a  very  striking  circumstance  that  the  gentleman  who  comes 
in  and  stands  upon  the  technical  law,  as  a  reason  for  denying  this  informa- 
tion, comes  into  court  with  an  affidavit  so  clearly  wandering  outside  this 
case,  80  clearly  going  beyond  its  sphere, — drawn  by  the  plaintiff  himself,  and 
evidently  not  read  by  the  counsel  before  he  came  into  court,  with  any  care. 
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Mr,  Morris. — The  affidavit  was  drawn  by  myself  and  handed  to  the  plain- 
tiff and  elaborated. 

Mr,  Shearman, — Exactly:  the  plaintiff  wrote  it  out  in  his  own  handwrit- 
ing, and  comes  into  court  with  an  affidavit  intending  to  spread  himself 
elaborately,  taking  the  legal  poiuts  suggested  by  his  counsel,  but  going 
beyond  what  his  counsel  thought  necessary.  As  the  counsel  says,  his  client 
** elaborated"  that  affida\'it,  simply  for  the  purpose  of  spreading  himself 
npon  the  record  and  throwing  mud  right  and  left. 

Mr.  MarrU.—  l  say  he  did  not  go  beyond  what  I  advised  him. 

Mr,  Sheartnan. — I  can  not  follow  the  gentleman  in  his  tactics.  He  said  a 
while  ago  that  the  plaintiff  did  elaborate;  now  he  says  he  did  not.  Now, 
we  seek  not  to  know  the  witnesses,  not  to  find  the  documents ;  and  there- 
fore all  the  cases  cited  with  regard  to  the  discovery  and  inspection  of  docu- 
ments are  wholly  irrelevant.  We  do  not  ask  anything  of  the  kind.  We  do 
not  seek  to  know  the  name  of  a  single  witness,  so  that  we  might  tamper  with 
him.  What  we  ask  is  that  we  shall  have  a  venue  and  a  date.  That  is 
granted  to  every  person  when  he  is  tried  for  any  crime.  No  indictment  is 
allowed  which  asserts  that  the  defendant  ^^  on  various  days,  and  at  divers 
places  picked  the  pockets  of  sundry  persons.'*  Tlie  indictment  is  always 
required  to  specify  the  time  and  place  whore  the  offense  was  committed,  and 
the  person  upon  whom  it  was  committed. 

Mr.  Morris. — Would  you  in  that  case  move  for  a  bill  of  particulars  ? 

Mr,  Shearman, — In  that  case  we  could  demur  to  the  indictment. 

Mr.  Morris. — ^There  would  not  have  been  any  case  charged. 

Mr,  Shearman. — In  the  old  common-law  practice,  which  still  exists  in 
full  force  in  criminal  cases,  a  demurrer  was  allowed  for  all  manner  of  insuf- 
ficiences,  including  want  of  particularity.  But  under  the  Code,  the  power 
of  demurring  to  the  complaint  on  account  of  the  want  of  a  date  or  a  place, 
is  taken  away  in  civil  actions.  We  have  no  longer  that  remedy  under  the 
Code.  The  only  remedy  we  have,  therefore,  is  either  by  a  motion  to  make 
more  definite  and  certain,  or  by  a  bill  of  particulars.  I  cite  on  that  the  case  of 
Evnt  V.  Duke  (2  Swab.  &  T.  574).  What  we  seek,  then,  is  to  get  this  ordinary 
right,  which,  as  the  gentleman  himself  admits,  we  should  have,  as  a  matter 
of  course,  in  a  criminal  action. 

Mr.  Morris. — I  don't  admit  it. 

Mr.  Shearman. — We  seek  to  get  it  by  the  remedy  which  the  Code  and  the 
common-law  provide.  We  seek  to  get  it  in  the  old-fashioned  way,  by  get- 
ting a  statement  of  the  particular  times  and  places;  and  I  confess  myself  un- 
able to  notice  a  single  argument  advanced  by  the  learned  gentleman,  or  to 
find  a  single  case  among  those  cited  by  him,  which  in  any  way  denies  the 
power  of  the  court  to  grant  this  motion,  or  which  limits  the  discretion  of 
the  court,  or  guides  it  adversely  to  the  conclusion  at  which  we  seek  to  arrive. 

Mr.  Morris, — In  regard  to  delay,  I  will  remind  the  court  that  they  took 
about  seventeen  days  to  put  in  their  answer,  which  it  would  only  have  taken 
aboot  thirty  seconds  to  draw. 

Mr,  Shearman, — That  is  a  most  unwarranted  imputation,  which  I  resent 
on  behalf  of  my  client,  because,  as  is  well  known,  at  the  time  the  complaint 
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was  served  he  had  left  for  New  Hampshire ;  and  the  couDsel  knows  (if  he 
knows  anything  about  the  Revised  Statutes)  that  there  is  a  most  special  and 
complicated  provision  of  law,  with  regard  to  the  mode  of  verifying  affidavits 
outside  of  this  State.  I  am  bound  to  believe  he  does  not  know  it,  judging 
from  conversations  which  he  has  caused  to  be  reported;  but  I  say  there  is  a 
most  technical  provision,  and  we  had  to  send  three  times  before  we  could  get 
the  verification  in  the  form  presi-ribed  by  law.  On  the  day  after  receiving  the 
complaint^  we  mailed  the  answer  to  our  client  in  New  Hampshire.  He  went, 
on  the  day  after  receiving  it,  seventeen  miles  to  find  an  officer  before  whom  he 
could  verify  it.  That  officer  forwarded  the  paper  for  attestation  to  the  wrong 
official.  We  sent  it  back ;  and  this  time  it  was  certified  by  the  proper  officer, 
but  in  wrong  form.  We  sent  it  a  third  time,  aod  I  pei*sonally  superintended 
the  matter  in  the  White  Mountains,  to  get  it  right.  Of  course  we,  as  attor- 
neys, might  have  verified  the  answer ;  but  we  did  not  propose  to  g^ve  the 
enemies  of  our  client  an  opportunity  to  charge  him  with  evading  the  respon- 
sibility of  a  denial  under  his  own  oath. 

Mr.  Traqf, — Since  this  argument  has  been  in  progress,  my  attention  has 
been  called  to  a  case  in  this  court  of  a  similar  character,  in  which  one  of  your 
associates  has  settled  the  rule  that  even  where  an  application  has  been  made 
to  make  the  complaint  more  definite  and  certain,  and  that  is  granted,  the 
court  will  not  then  on  the  trial  confine  the  plaintiff  to  the  particular  allega. 
tions  in  the  complaint,  but  will  allow  them  to  travel  outside.  If  that  is  the 
rule  of  this  court,  it  makes  it  still  more  important  to  grant  our  application 
here,  requiring  them  to  give  us  a  bill  of  particulars  in  which  they  shall  state 
the  times  and  places  concerning  which  they  propose  to  offer  e^ddence. 

Mr.  Morris. — I  have  no  doubt  it  would  be  of  great  advantage  to  you  to 
know  our  evidence. 

Mr.  Tracy. — We  do  not  seek  to  know  their  evidence,  nor  their  witnesses, 
nor  any  discovery  of  papers  and  documents.  We  simply  seek  to  know  what 
is  the  right  of  every  man  charged  with  an  offense  which  he  denies;  the  time 
and  place  when  it  is  alleged  that  offense  was  committed.  That  is  essentiai, 
we  say,  to  enable  him  to  prepare  for  his  defense,  else  he  may  be  utterly  sur- 
prised at  the  trial,  both  by  the  locality  and  the  date  assigned  by  the  evidence. 


DECISION  OP  THE  MOTION. 

On  November  5,  1874,  the  Chief  Justice  delivered  the  following  opinion  : 
Neilson,  Ch.  J. — The  complaint  charges  that  the  defendant  committed 
the  wrongful  acts  stated  **on  or  about  the  10th  day  of  October,  1868,  and  on 
divers  other  days  and  times  after  that  day  and  before  the  commencement  of 
this  action,  at  the  house  of  the  defendant.  No.  124  Columbia-st.,  city  of  Brook- 
lyn, and  at  the  house  of  the  plaintiff,  No.  174  Livingston-st.,'^  in  said  city. 

An  answer,  denying  the  charges,  has  been  put  in,  and  the  issue  of  fact 
thus  joined,  noticed  for  trial.  An  application  is  now  made  for  an  order 
requiring  the  plaintiff  to  deliver  to  the  defendant's  attorneys  a  statement  in 
writing  of  the  times  and  places  at  which  he  expects  and  intends  to  prove  that 
the  defendant  committed  and  confessed  any  such  acts* 
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Ab  to  the  places  where  the  plaintiff  may  expect  or  intend  to  prove  that 
tbe  acta  were  committed,  the  complaint  is  specific ;  the  houses  and  streets  are 
designated.  The  information  on  that  point,  sought  by  this  application,  has 
been  fully  given. 

As  to  the  supposed  confessions  the  complaint  is  silent,  and  properly  so. 
Under  our  system  of  pleadings  the  facts  are  to  be  set  forth,  not  the  evidence 
of  those  facts.  This  distinction  must  be  observed ;  it  is  expressly  enjoined 
by  the  Code;  has  been  enforced  by  an  unbroken  chain  of  decisions.  When, 
therefore,  the  plaintifTs  case  is  stated  in  the  complaint,  the  claim  or  wrong 
being  one  of  which  the  law  takes  cognizance,  the  pleader  is  not  allowed  to  add 
averments  disclosing  the  oral  proof  by  which  he  expects  or  intends  to  support 
or  establish  his  case  on  the  trial. 

But  it  is  shown  by  affidavits  that  the  plaintiff,  who  could  not  have  alleged 
in  his  complaint  that  such  confessions  had  been  made,  and  might  have  been 
prudently  reticent  on  the  subject,  has  stated  in  a  newspaper  article  that  such 
proof  existed.  In  view  of  that,  the  defendant's  counsel  claims  that  ^.he 
plaintiff  shf mid  be  required  to  state  when  and  where  those  confessions,  if  any, 
vrere  made.  The  question  is  not  simply  whether  it  would  be  well  for  the 
defendant  to  have  that  additional  information,  but  whether  the  court  has  the 
power  to  make  such  a  requisition.  I  am  satisfied  that  we  have  not  the  power. 
It  would  be  a  dangerous  innovation,  an  anomaly  in  practice,  if  every  defendant 
who  learns  that  there  may  be  an  attempt  to  prove  admissions  could,  by  motion 
before  the  court,  compel  further  disclosures.  So  far  as  I  am  advised,  such  an 
order  has  never  been  granted. 

The  only  remaining  ground  of  the  application  is  as  to  the  times  when  the 
plaintiff  expects  and  intends  to  prove  that  the  acts  took  place. 

The  complaint  has  it  thus :  ^*  On  or  about  the  10th  day  of  October,  1868, 
and  on  divers  other  days  and  times  after  that  day,''  «fec.  That  is  <rood  and 
correct  pleading.  Chitty  gives  that  form  for  this  action,  and  in  a  note,  it  is 
said,  '*  the  injury  may  be  stated  to  have  been  committed  on  divers  days, 
and  times,"  &c.  (2  Chitty  PI.  642).  But  if  any  question  could  be  raised  in 
respect  to  that  form,  the  defendant  should  have  applied  to  have  the  complaint 
made  more  definite  and  certain. 

In  a  case  o(  this  precise  nature  the  complaint  did  not  specify  the  places, 
not  even  the  county,  and  Judge  Reynolds,  at  Special  Terra,  granted  such  an 
application  before  answer.     That  is  the  practice  prescribed  by  the  Code. 

Under  the  common-law  system  of  pleading,  especially  where  the  common 
counts  were  used,  a  defendant  might  have  been  taken  by  surprise  as  to  matters 
touching  which  he  had  the  right  to  be  informed,  and  some  remedial  practice 
for  the  suitor's  protection  was  necessary.  Courts  of  Equity,  in  the  exercise  of 
inherent  powers.  Inaugurated  a  practice  of  the  nature  now  invoked,  and 
under  legislative  directions,  the  courts  of  law  acquired  the  right  to  order  a 
discovery  and  inspection  of  papers,  but  with  special  limitations,  and  to 
require  bills  of  particulars  in  certain  cases,  especially  as  to  the  items  of  an 
ftcconnt. 

The  elaborate  brief  handed  in  by  the  learned  counsel  for  the  defendant 
bai  a  large  collection  of  the  cases  in  which  such  power  has  been  exercised* 
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^itb  interesting  analog^ies  and  illustrations.    But  none  of  the  cases  apply  to 
the  legal  question  involved. 

In  his  treatise  on  practice  (vol.  2,  p.  48),  Mr.  Shearman  says: 

*^  As  a  general  rule,  a  bill  of  particulars  will  not  be  ordered  in  an  action 
for  a  tort.  (See  Piflie  v.  SUphen,  6  Mees.  &  W.,  813 ;  Stannard  v.  Zniithorne, 
8  Bing.,  N.  C,  328;  Snellingy,  Ghmnels,  5  Dowl.  P.  C,  80.)  Thus  it  will 
not  be  ordered  in  an  action  for  injuries  causing  death  {Murphy  v.  Kipp^  1 
Duer,  659);  nor,  usually,  in  any  aqtion  for  personal  injuries  (Semble,  Berry 
V.  L\(yyd^  1  Chit.  Rep.  726  per  Best,  J.)." 

That  learned  writer  proceeds  to  state  the  reason  why  such  bills  are  not 
granted  in  an  action  for  a  tort,  to  wit,  that  the  cause  of  action  must  almost 
always  appear  with  sufficient  distinctness  in  the  complaint  to  enable  the 
defendant  to  prepare  his  defense,  and  refers  to  Humphrey  v.  Cottleyou  (4  Cow. 
54),  where  a  bill  of  particulars  was  ordered  in  an  action  for  the  conversion  of 
personal  property,  *'as  avoiding  great  detail  in  the  pleadings,"  and  to 
SnelUng  v.  Chenneh  (5  Dowl.  P.  C,  80),  and  Key  v.  Thimbld^  (6  Exch.,  696), 
to  the  point  that,  in  actions  of  tort,  the  application  should  be  accompanied  with 
an  affidavit  that  che  defendant  does  not  know  what  the  plaintiff  is  suing  for. 

This  last  proposition  accords  with  several  late  cases,  in  which  it  has  been 
held  that  such  bills  will  not  be  furnished  if  the  defendant  already  has,  or, 
from  the  nature  of  the  case,  must  have  the  best  or  fullest  knowledge  of  the 
facts.  Indeed,  there  are  many  exceptions,  and  as  to  the  general  theory,  a 
late  learned  and  prudent  Judge  has  said:  '*The  law  has  always  considered 
sacred  the  rights  of  both  parties  to  keep  secret  their  preparations  and  means 
of  attack  and  defense"  {Strong  v.  Strong^  1  Abb.  Pr.,  N.  S.,  238).  As  indi- 
cating the  theory  that  the  right  of  discovery  at  law  has  been  regarded  as 
matter  proper  for  legislative  direction,  rather  than  for  such  direction  as  the 
court,  in  the  exercise  of  its  supposed  inherent  powers,  might  in  each  case 
choose  to  grant,  our  statutes  as  to  compelling  discovery  in  respect  to  betting 
and  gaming  (2  R.  S.,  926),  and  illegal  brokerage  (2  R.  S.,  979),  usurious 
transactions  (3  R.  S.,  73),  and  in  respect  to  attorneys  (3  R.  S.,  478,  479), 
might  well  be  referred  to. 

Moreover,  as  rules  of  practice  must  be  general,  not  changed  materially  to 
conform  to  particular  cases,  a  plaintiff  may  so  shape  his  case  as  to  meet 
exigencies,  as  where  witnesses  are  hostile  and  refuse  to  disclose  the  facts 
until  compelled  to  do  so  on  the  trial. 

But.  as  I  have  said,  the  question  is  as  to  the  power  of  the  court,  a  power 
to  be  exercised  with  special  reference  to  the  system  of  practice  established 
by  the  Legislature.  The  Code,  in  creating  a  new  system  of  procedure,  has 
prescribed  the  manner  in  which  a  cause  of  action  shall  be  stated  in  the  com- 
plaint, and  how  a  pleading,  if  defective,  may  be  perfected.  It  gives  to  a 
defendant  not  satisfied  with  the  frame  or  terms  of  the  complaint,  remedies 
much  more  full  and  adequate  than  given  under  the  old  system.  He  may 
move  to  have  the  complaint  made  more  definite  and  certain,  and  where  the 
claim  can  be  itemized,  may  also  have  a  bill  of  particulars.  To  all  this  the 
Code  adds  the  right  to  examine  the  adversary  on  oath  before  trial,  and  even 
at  the  trial. 
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Bnt  the  Code  allows  a  bill  of  particulars  of  the  claim.  If  the  wrong  bt 
the  conversion  of  personal  property,  the  enumeration  or  description  of  it 
would  be  as  to  the  particulars  of  the  claim.  But  an  action  of  this  peculiar 
class,  like  that  for  assault  and  battery,  is  sufficiently  stated  and  described  in 
the  general  allegation  necessarily  contained  in  the  complaint.  Extraneous 
incidents  there  may  be,  enhancing  or  diminishing  the  grievance,  but  nothing 
further  could  be  said  as  to  the  claim  itself.  When  we  are  treating  of 
claims  in  respect  to  property,  or  contracts,  or  accounts,  a  different  rule 
applies.  ^  * 

In  this  case  the  right  to  move  that  the  complaint  be  made  more  definite 
and  certain  has  been  waived.  In  several  cases  the  courts  have  held  that  such 
waiver  was  a  confession  that  the  pleading  was  suflicient.  Such  motion  was 
a  simple  and  the  appropriate  remedy,  and  this  application  cannot  be  accepted, 
though  intended  as  a  substitute.  But  the  question  is  not  of  much 
moment  to  the  defendant,  as  the  information  to  which  he  could  have 
been  entitled  may  yet  be  obtained  by  examining  the  plaintiff  before  the 
trial. 

I  think  that  the  practice  established  by  the  Code  should  be  followed,  as 
thus  and  only  thus  can  certainty  and  consistency  be  obtained ;  and  that  an 
attempt  by  the  court  to  evade  that  practice  and  substitute  other  modes  of 
procedure  would  be  unwise,  if  not  reprehensible. 

The  application  is  denied,  but  without  costs. 


The  following  order  was  accordingly  entered  : 

At  a  Special  Term  of  the  City  Court  of  Brooklyn,  held  at  the  Court 
House,  City  of  Brooklyn,  on  the  80th  day  of  October,  1874. 

Present. — Hon.  Joseph  Netlbon,  Chief  Judge. 
[Title  of  the  cause.] 

An  order  having  been  heretofore  granted  to  show  caiusv  why,  *'the  plain- 
tiff should  not  deliver  to  the  defendant's  attorneys  a  statement  in  writing  of 
the  particular  times  and  places  at  which  he  expects  or  intends  to  prove  that 
any  acts  of  adultery  or  criminal  intercourse  took  place  between  the  defendant 
and  the  wife  of  the  plaintiff,  and  of  the  particular  times  and  places  at  which 
he  expects  or  intends  to  prove  that  the  defendant  confessed  any  such  act  of 
adultery  or  criminal  intercourse,''  and  said  order  to  show  cause  having  been 
heard  by  the  court,  on  the  return  day  thereof,  upon  reading  and  tiling  the 
affidavits  of  Theodore  Tilton  and  Henry  Ward  Beecher,  and  Olin  J.  Clauson, 
and  the  pleadings  iu  this  action,  and  after  hearing  Thos.  G.  Shearman.  Esq., 
and  B.  F.  Tracy,  Esq.,  for  the  defendant,  and  Sani'l  D.  Morris,  Esq.,  for  the 
plaintiff,  and  on  motion  of  Morris  &  Pearaall,  plaintiff's  attorneys, — 

It  is  ordered^  that  said  motion  to  compel  ''the  plaintiff  to  deliver  to  the 
defendant's  attorneys  a  statement  in  writing  of  the  particular  times  and  places 
at  which  he  expects  or  intends  to  prove  that  any  acts  of  adultery  or  criminal 
intercourse  took  place  between  the  defendant  and  the  wife  of  tlie  plaintiff, 
and  of  the  particular  times  and  places  at  which  he  expects  or  intends  to  prove 
that  the  defendant  confessed  any  such  act  of  adultery  or  criminal  inter 
L— 8 
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course, "  be,  and  the  same  is  hereby  denied,  without  costs,  on  the  ground  that 
the  court  had  no  power  to  grant  the  same,  and  on  the  other  grounds  stated. 

Enter  J.  N. 
(A  copy.)      Stephen  J.  Colahan,  Olerh. 
[l.  8.] 


APPEAL    TO    GENERAL    TERM. 
Prom  this  order  defendant  appealed,  and  served  the  following  notice  : 
[Title  of  the  eau9e,] 

Gentlemen  :  Please  take  notice,  that  the  defendant  appeals  to  the  (General 
Term  of  this  court  fn)m  the  order  entered  herein  on  the  5th  day  of  Novem- 
ber, 1874,  denying  defebdant^s  motion  for  a  bill  of  particulars,  and  from 
every  part  thereof. 

New  York,  Nov.  6,  1874. 

Yours,  &c.,        Sheabman  &  Sterling,  Defendant^  Attorney b. 
To  Messrs.  Morris  &  Pears  all.  Plaintiff  ^b  Attar  neys. 

8.  J.  Colahan,  Esq.,  Clerk  of  the  City  Court  of  Brooklyn. 


AUOUMENT   BEFORE   REYNOLDS   AND   McCUE,    JJ.,    ON  THE  ApPEAL   FROM 

THE  Decision  of  Neilson,  Ch.  J.,  on  Nov.  13th,  1874. 

Mr.  Shearman. — May  it  please  the  court,  the  question  at  issue  is  whether 
the  plaintiff,  after  having  publicly  asserted  his  full  knowledge  of  the  times 
and  places  at  which  the  alleged  offenses  were  committed,  and  after  stating 
that  he  had  been  informed  of  such  times  and  places  and  occasions  in  full 
detail  by  the  defendant  and  by  his  own  wife,  against  both  of  whom  he 
brings  this  shocking  charge,  shall  be  required  to  give  notice  before  the  trial, 
cf  the  times  and  places  at  which  he  claims  that  these  offenses  were  committed. 
Or  to  put  the  question  in  a  less  technical  form,  it  is  simply  this : 

Shall  Jthis  defendant,  who  has  lived  for  thirty  years  in  this  city  an  honored 
and  stainless  life,  when  now  put  upon  trial  for  that  which  to  him  is  dearer 
than  lite,  have  a  fair,  open,  and  square  battle  in  the  light  of  day,  or  shall  he 
be  assassinated  in  the  dark,  under  the  cloak  of  justice  and  the  forms  of  law  ? 

This  has  seemed  to  my  associates  who  are  present  (Messrs.  Tracy  and  Hill), 
as  well  as  to  our  seniors  who  are  not  present,  Mr.  Evarts,  and  Judge  Porter, 
one  of  the  gravest  and  most  important  questions  that  could  arise  in  this  (as 
we  believe)  most  important  cause.  We  may  be  entirely  in  error.  The  ques- 
tion may  be  as  trivial  as  it  seems  to  be  considered  by  our  opponents.  The 
name  and  the  honor  of  the  one  man  who  has  made  Brooklyn  famous  through 
all  the  civilized  world,  may  be  so  cheap  as  not  to  be  worthy  of  much  consid- 
eration from  the  courts  of  this  city,  when  they  are  put  in  peril.  We  had 
thought  that  one  such  man,  whose  words  and  whose  life,  up  to  this  hour, 
have  been  an  inspiration  and  an  example  to  our  young  men,  was  worth  more 
than  countless  gold,  or  acres  of  bricks  and  mortar.  And  we  therefore  sup- 
posed that  any  question  which  involved  the  giving  or  withholding  of  a  fair 
trial  to  such  a  man,  was  of  sufficient  moment  to  justify  a  full  argument,  and 
rather  more  than  one   hour's  judicial  consideration.     But  perhaps  we  are 
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wrong,  and  such  a  question  deserves  only  \o  be  the  pubjt-ct  of  the  jest?* 
which  it  suggests  to  some  who  sit  in  the  high  places  of  criticism. 

This  is  an  application  for  a  bill  of  particulars  which  has  been  denied  by 
Judge  Neilsox,  on  the  ground  of  want  of  power  in  the  court  to  grant  it. 
There  has  been  some  misapprehension  as  to  what  we  seek  in  this  case,  aris- 
ing from  the  use  of  the  technical  plirase  **&///  of  particulars/'  In  making 
our  motion,  and  in  arguing  the  question,  \\q  adopted  the  usual  form,  which 
means,  however,  not  a  bill  of  items,  but  a  statement  or  notice  of  particulars, 
which  we  desire  for  our  guidance  in  advance  of  the  trial. 

I.  Our  first  point  is  that  at  common  law  the  court  has  power  to  order  a 
bill  of  particulars  in  any  action,  without  regard  to  its  nature,  subject  or 
form.  Tliis  power  is  independent  of  statute ;  it  Ls  incident  to  the  general 
administration  of  justice.  1  Phillips  on  Evidence^  799  ;  Commonwealth  v, 
Sndling  (15  Pick.  331);  Hancock's  Appeal  (64  Penn.  St.  470)  ;  Early  v.  ISmitli, 
(12  Irish  C.  L.  Appendix  xxxv.);  see  Wren  v.  Weild  (Law  Kep.  4  Q.  B.  213). 

1.  Cliief  Justice  Shaw,  in  a  leading  case  on  the  subject,  said  that  the 
court  had  power,  in  any  and  every  action,  whether  civil  or  criminal,  to  re- 
quire particulars  of  the  claim  or  defense  to  be  furnished;  and  that  wherever 
justice  could  not  be  done  on  the  trial  without  the  information  to  be  obtained 
by  means  of  a  specification  or  bilj  of  particulars,  the  court  had  power  to 
direct  such  information  to  be  reasonably  furnished,  and  to  require  the  proof, 
upon  the  trial,  to  be  confined  to  the  particulars  specificfl.  And  in  that  case 
a  bill  of  particulars  was  required  upon  an  indictment  for  libel.  Common- 
wealth  V.  Snetling  (15  Pick.  321). 

2.  The  rule  of  common  law  was  that  particulars  might  be  obtained  .in 
any  case  where,  from  the  generality  of  the  pleadings,  the  parties  could 
not  otherwise  come  prepared  for  trial.  TidcVn  Practire,  •■)2G  ;  VtHcher  v. 
Cofiant  (4  Cow.  396 j. 

II.  Our  sec(md  point  is  that  the  Code  of  Procedure  docs  not  diminish 
the  power  which  the  court  had,  at  common  law,  to  order  a  bill  of  particu- 
lars, but  rather  enlarges  that  power. 

1.  The  Code  provides  that  the  court  may  "in  all  cases  order  a  bill  of  par- 
ticulars to  be  furnished  by  either  party.''   Cude,  sec.  158. 

2.  This  lant'ua'^e  does  not  relate  merelv  to  items  of  account.  On  the  cou- 
trary,  this  clause  was  inserted  by  amendment  in  1851,  for  the  very  purpose 
of  enabling  particulars  to  be  obtained  in  actions  where  there  was  no  accounts, 
and  removing  any  doubt  that  might  have  existed  as  to  the  continuance  of 
the  practice  of  ordering  bills  of  particulars. 

3.  But  in  addition  to  this,  the  Code  piH)vided  that  the  former  practice  of 
the  courts  in  civil  actions,  so  far  as  consistent  with  the  Code  itself,  should 
continue  in  force.  And  a  decision  just  made  in  the  Court  of  Appeals,  and 
reported  in  the  Eagle  of  to-day,  establishes  the  doctrine  for  which  we  hero 
contend,  by  holding  that  the  power  of  the  court  to  follow  the  former  prac- 
tice is  not  taken  away,  except  by  expressly  inconsistent  enactments  in  the 
Code  {Code,  sec.  469).  In  that  case,  the  Supreme  Court,  General  Term, 
having  reversed  an  order  allowing  the  defendant  in  an  action  for  divorce  to 
move  after  a  certain  time  to  open  a  default  upon  the  ground  that  the  Code 
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expressly  excepted  actions  of  divorce  from  the  section  permitting  relief 
from  default,  the  Court  of  Appeals  overruled  this  decision,  upon  the  express 
ground  that  by  section  469  of  the  Code,  the  old  practice  was  saved,  and 
that  the  court  had  the  power,  under  the  general  equity  practice,  since  the 
Code  as  before,  of  granting  relief  in  such  actions. 

4.  The  practice  prevailing  before  the  Code  respecting  bills  of  particulars, 
is  therefore  entirely  applicable  to  proceedings  under  the  Code. 

m.  Our  third  point  is  this.  Some  general  and  vague  language  in  recent 
treatises  on  practice  (one  of  which  was  quoted  by  the  Judge,  in  his  opinion 
at  Special  Term),  may  seem  to  throw  doubt  upon  tlie  propriety  of  a  motion 
for  a  bill  of  particulars  in  an  action  not  arising  upon  contract.  But  this  is 
an  error,  arising  partly  from  inadequacy  of  research  upon  the  part  of  the 
authors,  and  partly  from  a  misrepresentation  of  what  they  have  said.  It  is 
never  safe  to  adopt  any  such  general  language  as  an  absolute  guide.  It  is 
always  necessary  to  go  to  the  fountains  of  law,  and  to  examine  the  cases  in 
the  reports  in  order  to  find  what  was  actually  decided,  and  avoid  being  mis- 
led by  mere  hasty  expressions  of  opinion.  Upon  such  examination,  it  will  be 
found  that  bills  of  particulars  have  been  repeatedly  ordered  in  actions  of 
tort,  after  mature  consideration  by  the  court,  and  that  not  only  in  the  English 
courts,  from  which  we  derive  our  practice  on  this  subject,  but  also  in  the 
courts  of  this  and  other  states.  Reserving  for  the  present  the  consideration 
of  actions  for  divorce  and  for  trim,  con.,  it  will  be  found  that  bills  of  par- 
ticulai-s  have  been  ordered  in  the  following  actions  not  upon  contract  : 

1.  In  a  civil  action  for  libel.     Jones  v.  Beiciche  (Law  Rep.  5  C.  P.  32). 

2.  In  a  criminal  indictment  for  libel.  Commonwealth  v.  SneUing  (15  Pick. 
321).  And  I  am  informed  by  my  associate  (Mr.  Tracy)  that  not  only  is  it  an 
occasional  practice  for  the  court  to  order  particulars  to  be  given  in  any  crimi- 
nal actions  in  the  United  States  Court  in  this  district,  but  in  the  Southern 
District  of  New  York  it  is  the  uniform  practice  of  the  court  to  order  them. 

3.  In  an  action  for  slander.    Early  v.  Smith  (12  Irish  C.  L.  Appendix  xxxv.) 

4.  In  an  action  for  slander  of  title.    Wren  v.  Weild  (Law  Re}).  4  Q.  B.  213). 

5.  In  a  writ  of  dower.      Vucher  v.  Conant  (4  Cow.  396). 

6.  In  an  action  of  ejectment.  3  Burr  ill  Pr.  331  ;  Doe  v.  Philips  (6  T.  R., 
597)  ;  Doey,  Broad  (2  Scott  N.  R.,  685). 

7.  In  an  action  of  trover,  to  give  particulars  of  the  articles  in  question. 
Uumphrei/  v.  Cottleyou  (4  Cow.,  54). 

8.  In  an  action  of  trespass  on  land,  to  describe  the  locus  in  quo.  Kirwin 
V.  Jones  (3  Hodges,  230) ;  see  also,  Johnson  v.  Birley  (5  Bam.  «&  Aid.  540). 

9.  In  an  action  for  escape.  Davis  v.  Chapman  (6  Ad.  &  El.,  767) ;  Webster 
V.  Jones  (7  Dowl.  &  R.  774). 

IV.  Our  fourth  point  is,  that,  if  it  were  possible  that  the  court  had  not 
power,  or  would  not  exercise  the  power,  to  order  a  bill  of  particulars  in  a 
civil  action  of  tort,  a  fortiori,  particulars  could  not  be  ordered  in  criminal 
proceedings.  But  we  have  already  shoi^Ti  that  particulars  are  ordered  in 
such  cases — a  point  which  we  can  further  illustrate  : 

1.  Particulars  were  ordered  in  a  prosecution  for  embezzlement.  Bex  v. 
Hodgson  (3  Carr.  &  P.  442);  Rex  v.  Booty  man  (5  Id.  300). 
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2.  So  on  an  indictment  for  nuisance,  particulars  were  ordered  of  the 
separate  acts  of  nuieance  which  the  prosecutor  intended  to  prove.  Rex  v. 
Curwood  (3  Ad.  &  El.  815)  ;  Regina  v.  Flower  (8  Jurist,  558). 

3.  So  on  an  indictment  for  being  a  common  seller  of  liquor,  particulars 
were  ordered  of  the  names  of  persons  to  whom  liquor  was  sold.  Oammon- 
umlth  V.  Giles  (I  Gray,  466). 

4.  On  an  indictment  for  being  a  common  barrator,  where  the  gist  of  the 
offense  is  not  in  a  single  act,  but  in  a  course  of  conduct,  defendant  is  entitled 
to  particulars.  Goddard  v.  Smith  (6  Mod.  261)  ;  Commonwealth  v.  DavU  (11 
Pick.  432)  ;  see  TAimbert  v.  PeopU  (9  Cow.  578,  587). 

5.  We  have  already  mentioned  that  the  defendant  in  a  criminal  prosecu- 
tion for  libel  has  been  required  to  give  particulars  of  his  intended  justifica- 
tion.    Common  uce^dth  v.  Snelling  (15  Pick.  321). 

V.  Although  there  is  no  direct  precedent  reported  in  this  state  of  an  order  for 
a  bill  of  particulars  in  an  action  for  criminal  conversation,  or  for  divorce,  yet 
there  are  express  precedents  in  England  and  in  other  states  of  this  Union 
where  the  common-law  prevails;  and  there  are  plain  indications  in  the 
decisions  of  our  own  courts  that  it  is  the  policy  of  the  law,  here  as  elsewhere, 
to  give  the  defendants  in  »«uch  actions  the  benefit  of  precision  and  particu- 
larity in  the  charges  brought  against  them. 

There  are  very  few  such  actions  as  this  brought  in  this  state;  and  I  rejoice 
to  be  able  to  say  so.  The  reason  wliy  actions  for  criminal  conversation  were  so 
frequent  in  England,  is  that  the  injured  husband,  as  a  test  of  good  faith,  was 
required  to  bring  an  action  for  criminal  conversation  against  the  paramour  pf 
his  wife  before  he  could  drag  his  wife  before  the  court,  in  his  pursuit  of 
divorce. 

1.  In  England,  since  tha  statute  of  1858,  actions  to  recover  damages  for 
criminal  conversation,  must  be  brought  in  the  Divorce  Court,  and  in  conjuuc- 
tion  with  a  petition  for  divorce,  the  wife  and  the  alleged  paramour  being 
joined  as  co-respondents,  the  trial  being  had  before  a  jury,  and  damages 
being  recoverable  as  under  the  old  practice.  In  such  proceedings  it  has  been 
repeatedly  adjudged  by  the  English  Court  of  Divorce  that  the  alleged 
paramour  is  entitled  to  a  bill  of  particulars,  when  more  than  one  act  of 
adultery  is  alleged,  lliggn  v.  Higgs  (11  Weekly  Rep.  154);  see  Sanderson  v. 
Sanderson  (20  Id.  261) ;  Codrington  v.  Codrington  (3  Swab.  &  T.  368) ;  Hunt 
V.  Hunt  (2  Id.  574). 

2.  The  right  of  the  defendant  in  a  divorce  suit  to  demand  a  bill  of 
particulars  of  the  persons,  times,  places  in  a  charge  of  adultery,  and  of 
periods  of  times  in  a  charge  of  cruelty,  has  been  repeatedly  aflirmed  by  the 
courts.  Winscom  v.  Winscom  (3  Swab.  &  T.  380) ;  Grafton  v.  Grafton  (28  Law 
Times,  ;N.  S.  144) ;  Sanderson  v.  Sanderson  (25  Id.  8o7) ;  Adajns  v.  Adams 
(16  Pick.  254) ;  Steele  v.  Steele  (1  Dall.  i09);Garrat  v.  Garrat  (4  Yeates,  244) ; 
Hancock's  Appeal  (64  Penn.  St.,  470);  and  see  Gardner  v.  Gardner  (2  Gray, 
434) ;  see  also  Harrington  v.  Harrington  (107  Mass.  329). 

3.  The  same  object  was  secured  in  the  Court  of  Chancery  of  this  state,  on 
the  framing  of  issues  in  divorce  suits,  if  full  particulars  were  not  given  in  the 
bilL     See  Wood  v.  Wood  (2  Paige,  108,  112). 
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4.  The  rules  and  practice  of  tlie  Supreme  Court  still  require  specific  allega- 
tions of  time  and  place  in  actions  for  divorce  on  tlie  ground  of  adultery,  and 
the  pluintiflf  is  confined  to  these  allegations  upon  the  trial.  Anon»  (17 
Abb.  Pr.,  48). 

5.  The  action  of  crim.  con,  has  always  been  and  still  is  treated  as  one 
partaking  more  of  a  criminal  than  a  (dvil  character;  and  the  plaiutifif  has  been 
held  to  that  strict  proof  which  is  not  demanded  in  ordinary  civil  actions.  The 
same  proof  of  marriage  must  be  given  in  this  action  which  is  required  in  a 
jirosecution  for  bigamy;  and  evidence  which  would  abundantly  suffice  in  any 
ordinary  civil  proceeding,  where  the  fact  of  marriage  came  in  question,  is 
inadmissible  in  an  action  of  crim,  con,  or  divorce.  2  OreenL  Ev.  sec.  461 ; 
Bishop  Of  I  Mar,  and  Div.  sec.  315;  Morris  v.  Miller  (4  Burr.  2057);  Dann  v. 
Kingdom  (1  N.  Y.  Supreme,  492). 

VI.  This  is  pre-eminently  a  case  in  which  the  defendant  is  entitled  to 
particulars  of  the  charges  to  be  brought  against  him.  In  actions  for  divorce, 
which  are  of  a  very  similar  nature,  and  for  reasons  which  apply  fully  to  this 
case,  the  courts  uniformly  require  a  particular  and  specific  statement  of  the 
wrongful  acts  intended  to  be  proved.  Without  some  such  precaution  the 
defendant  may  easily  be  suq^rised  at  the  trial  by  false  witnessCvS,  or  even  by 
witnesses  laboring  under  a  mistaken  impression,  charging  him  wita  being 
present  at  suspicious  places  which  he  never  visited ;  and  he  would  be  unpro- 
tected save  by  his  own  unsupported  denial.  Every  judge  well  knows  that  in 
actions  of  this  kind,  the  danger  of  trumped-up  testimony  is  immense.  There 
are  numberless  precedents  of  false  and  manufactured  testimony  in  this  class 
of  actions  which  are  reported  in  the  books;  but  what  are  these  to  the  vast 
number  which  go  unreported  '( 

There  is  absolutely  no  class  of  cases  in  which  the  danger  from  perjured 
testimony  of  witnssses  pretending  to  see  the  parties  under  guilty  circum- 
stances, in  strange  and  solitary  places,  is  so  great  as  in  actions  for  divorce, 
and  for  crim.  con.  But  divorce  suits  are  generally  tried  by  referees,  who 
give  almost  unlimited  time  for  the  detection  and  exposure  of  fmudulent  evi- 
dence. Acti(ms  of  crim.  con,  are  alwavs  to  be  tried  by  a  iurv,  which  usuallv 
proceed  continuously  and  rapidh',  an<i,  therefore,  aftbrd  little  time  for  the 
detection  of  i)erjury.  The  danger  of  false  testiniimy  is  in  such  cases,  there- 
fore, greatly  enhanced. 

Upon  this  point  permit  me  to  read  the  following  extract  from  the  opinion 
of  Chancellor  Walworth,  in  the  case  of  Wood  v.  Woo<l  (2  Paige,  108):  '*  As 
to  the  manner  in  which  the  adultery  should  be  charged  in  the  bill  or  answer, 
the  case  of  Germond  \,  Gennond  (G  Johns.  Ch.  347),  has  been  cited;  but 
it  throws  but  little  light  on  the  subject.  The  extent  of  the  decision  in  that 
case  was,  that  the  person  with  whom  the  adultery  was  committed  need  not 
be  named,  if  his  name  was  not  known  to  the  complainant.  But  the  subse- 
quent history  of  that  cause,  which  was  finally  disposed  of  in  1828,  may  serve 
to  illustrate  the  necessity  and  propriety  of  detailing  the  particular  acts  of 
adultery  in  the  bill  or  answer  with  sufficient  certainty  to  put  the  adverse 
party  on  his  guard,  so  that  he  may  be  prepared  on  the  trial  of  the  issue  to 
rebut  or  explain  the  circumstances  given  in  evidence  against  him.     On  the 
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first  trial,  the  dcfendaDt  wus  surprised  with  a  charge  of  adultery  against  her, 
said  to  have  been  committed  with  a  man  then  dead,  and  a  verdict  was  found 
for  the  complaiuant  perfectly  satisfactory  to  the  judge  who  tried  the  cause. 
The  Chancellor  also  thought  there  was  no  good  reason  for  disturbing  the  ver- 
dict for  any  other  cause  than  that  the  testimony  was  not  warranted  by  the 
issue.  It  afterward  turned  out  that  the  defendant  was  an  innocent  woman. 
The  principal  witness,  on  whose  testimony  the  first  verdict  had  been  found 
against  her.  had  written  a  letter  to  the  husband,  offering  to  furnish  him  with 
testimony  sufiicicnt  to  obtain  a  divorce  if  he  would  give  him  one  thousand 
dollars;  and  this  witness  was  originally  named  in  the  bill  as  the  person  with 
whom  the  adultery  was  committed.  A  second  trial  took  place,  in  which  the 
innocence  of  the  wife  was  established  by  the  verdict;  but  some  irregularity 
having  })een  discovered  in  obtaining  the  jur}',  a  third  trial  was  awarded. 
The  cause  was  then  tried  by  a  struck  jury.  The  same  witness  was  called, 
and  swore  to  adultery  committed  with  himself  as  well  as  with  the  deceased 
person.  But  the  time  fixed  by  him  when  his  own  criminal  connection  took 
place,  turned  out  to  be  when  he  was  not  old  enough  to  commit  adultery.  It 
also  appeared  that  two  respectable  persons  had  been  offered  from  five  hnn- 
dred  dollars  to  one  thousand  dollars,  if  they  would  seduce  the  defendant  so 
that  a  divorce  might  be  obtained.  And  the  defendant  was  again  acquitted, 
to  the  entire  satisfaction  of  every  person  who  had  heard  the  trial. 

The  only  safe  and  prudent  course  is  to  require  the  charge,  whether  of 
crimination  or  recrimination,  to  be  stated  in  the  pleadings  and  in  the  issues  in 
such  a  manner  that  the  adverse  (larty.may  be  prepared  to  meet  it  on  the 
trial.  If  the  persons  with  whom  the  adultery  was  committed  are  kn^wn,  they 
must  be  named    .     .  and  the  adultery  must  be  charged  with  reasonable 

certainty  as  to  time  and  place.  If  they  are  unknown,  that  fact  should  be 
stated,  and  the  time,  place,  and  circumstances  under  which  the  adultery  was 
conmiitted  should  be  set  forth.  Neither  party  has  a  risfht  to  make  such  a 
charge  against  the  other  on  mere  suspicion,  relying  upon  being  able  to  fish  up 
testimony  before  the  trial  to  support  the  allegation.  When  information  suf- 
ficient to  justify  the  charge  is  given,  the  party  will  be  possessed  of  the 
requisite  facts  to  put  the  charge  in  a  distinct  and  tangible  form  on  the 
record.'* 

There  are  also  numerous  cases  in  the  reports  of  this  State,  of  New  Jersey, 
and  of  Great  Britain,  in  which  the  most  precise  and  unetjuivocal  testimony  of 
adultery  has  been  brought  forward,  contradicted  only  by  the  defendant's 
oath,  and  yet  rejected  by  the  courts  with  contempt  as  inherently  absurd. 

VII.  It  can  not  be  objected  that  the  matters  of  which  particulars  are 
sought  are  more  within  the  defendant's  knowledge  than  in  the  plaintiff's. 

1.  This  objection,  if*  it  had  any  validity,  might  have  been  raised  and 
enforced  in  the  various  actions  for  divorce,  and  in  the  nature  of  crim.  con., 
which  we  have  already  cited,  and  in  which  particulars  were  invariably 
ordered.  Unquestionably  that  objection  was  duly  considered  and  overruled 
in  tliose  cases,  upon  the  very  ground  already  referred  to,  viz.,  the  danger  of 
manufactured  evidence  in  such  controversies.  In  Wood  v.  Wood  (2  Paige, 
113),  this  objection  was  raised  and  overruled,  the  Chancellor  saying  that  the 
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plaintiff  bad  no  right  to  make  such  a  cliarge,  if  he  was  entirely  ignorant  of 
particulars. 

2.  But  in  the  present  case  the  plaintiff  has  full  knowledge  of  these 
particulars,  and  has  boastingly  published  to  the  world  his  possession  of 
that  knowledge.  He  does  not  pretend  to  have  forgotten  these  particulars ; 
upon  the  contrary,  he  expressly  says  that  he  withholds  them  for  the  present. 
What  could  be  his  motive  for  thus  withholding  them  ?  His  pretense  of 
delicacy  is  absurd.  He  has  had  no  delicacy  about  dragging  his  wife  through 
the  mire  and  mud  of  this  wicked  charge.  He  has  had  no  delicacy  about 
exposing  to  the  public  the  wounds  of  his  bleeding  heart,  and  the  anguish  of 
the  home  which  he  himself  has  deliberately  shattered.  Why,  then,  is  he 
suddenly  struck  with  a  sense  of  delicacy  when  he  comes  to  a  mere  question  of 
dates  and  places  ?  Charges  of  adultery,  of  debauchery,  of  criminal  intercourse 
repeated  and  prolonged,  he  has  not  the  slightest  hesitation  in  throwing  at  his 
wife.  He  is  not  even  restrained  by  his  sense  of  delicacy  from  raising  a  ques- 
tion as  to  tlic  legitimacy  of  a  child  which  he  has  always  acknowledged  as  his 
own,  and  still  acknowledges.  Nor  docs  his  sense  of  delicacy  require  him  to 
say,  in  his  published  statement,  what  conclusion  he  reached  as  to  the  legiti- 
macy of  this  child.  But  when  it  comes  to  the  simple  duty  of  specifying  the 
times  and  places,  his  long-suppressed  delicacy  revolts,  and  he  *'  can  not  bring 
himself  "  to  do  it. 

His  twin  brother,  Moulton  (tliey  were  lovely  in  their  lives,  and  in  their 
deaths  they  shall  not  be  divided)^  is  equally  explicit  with  regard  to  the 
confession  of  criminal  intercourse,  going  into  the  most  odious  details.  But 
when  it  comes  to  saying  that  these  abominations  happened  on  any  day  except 
the  10th  of  October,  1868,  or  in  any  other  place  than  in  Clinton  street  or 
Columbia  Heights,  then,  like  a  mighty  cloud,  arises  within  the  inner  man  of 
this  plaintiff,  this  sense  of  delicacy  which  seals  his  lips.  No  delicacy  restrains 
him  from  dragging  his  wife  into  the  gutter  and  stamping  on  her  there ;  no 
delicacy  keeps  him  from  proclaiming  himself  a  cuckold  before  all  the  world  ; 
no  delicacy  prevents  him  from  seeking  to  trample  in  the  mire  a  man  a 
thousand  times  nobler  and  purer  than  he  is.  He  has  no  delicacy  in  saturating 
Brooklyn  with  a  scandal  which  disgraces  no  one  more  than  it  does  himself; 
no  delicacy  in  asserting  that  he  held  a  caucus  with  his  wife  and  her  alleged 
seducer  to  ascertain  whether  her  child  was  his,  or  the  child  of  another  man; 
no  delicacy  in  leaving  us  in  ignorance  until  this  hour,  whether  the  child  was 
his  or  not, — a  child  who  bears  the  impress  of  the  plaintiff's  features  on  its 
face  so  vividly  that  if  you  saw  its  photograph  you  would  suppose  it  to  be  the 
photograph  of  the  once  innocent  child-face  of  Theodore  Tilton.  But  the 
times  and  places  of  the  alleged  criminal  intercourse,  whether  in  Livingston 
street,  or  in  Montague  street,  in  the  city  of  Brooklyn,  or  in  the  city  of  New 
York,  delicacy  forbids  him  to  name.  There  is  a  ghastly  hyiwcrisy  in  all  this 
which  the  court  can  not  but  see  plainly  on  the  face  of  such  a  statement. 

3.  The  very  innocence  of  the  defendant  makes  the  want  of  particulars  a 
trap  for  him.  As  was  well  said  by  Senator  Spencer,  in  deciding  a  similar 
question:  **  How  are  they  to  prepare  for  their  defense?  It  would  be  in  vain 
that  they  should  ransack  their  memories;  for  an  innocent  man  would  be  the 
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least  likely  to  suspect  the  transaction  for  which  he  is  to  be  implicated." 
Lanihert  v.  People  (9  Cow.  578,  o92).  I  can  not  plead  this  case  (continued 
Mr.  Shearman)  as  a  common  lawyer  in  a  common  cause.  My  feelings  are  too 
deeply  involved.  I  ask  pardon  for  transcending  the  usual  bounds  of  my 
profession,  and  speaking  for  a  moment  from  my  heart,  to  say  that  I  will  stake 
my  life  and  my  reputation  on  this  defendant's  innocence.  This  plaintiff's 
wife,  too,  is  innocent.  Let  those  who  will  despise  her  for  her  inability  to  resist 
the  will  of  her  husband.  She  may  be  weak  and  timid,  but  I  know  of  no  purer 
woman  to-day,  and  none  whom  I  hold  in  higher  honor  for  personal  purity, 
unselfish  devotion,  and  wifely  fidelity,  thau  Elizabeth  Tilton. 

And  I  can  not  act  the  cold  part  of  a  mere  legal  counsel  for 'my  client.  I 
say  unhesitatingly,  that  for  one,  if  Henry  Ward  Beecher  is  to  fall,  I  shall 
rejoice  to  fall  with  him.  If  he  must  be  a  victim  to  the  vilest  conspiracy  of 
modem  times.  I  do  not  wish  to  stand  safely  afar  off.  Let  others  stand  in  his  gates 
in  the  day  of  his  prosperity  and  pride.  I  am  proud  to  stand  with  him  when  he 
is  reviled  and  belied ;  and  I  ask  no  better  fate  than  such  as  may  fall  to  the  lot 
of  this  man,  with  whom  it  is  an  honor  to  live,  and  for  whom  it  would  be  a 
privilege  to  die. 

But  (said  Mr.  Shearman)  I  must  return  to  the  dry  questions  of  law,  and 
hope  for  your  forgiveness  if  I  have  erred  in  sinking,  for  a  moment,  the  lawyer 
in  the  man. 

Vni.  It  may  be  objected  that  the  defendant  should  go  to  trial,  and  rely 
on  his  right  to  object  to  any  evidence  of  acts,  not  specifically  stated  with 
times  and  places  in  the  complaint.  Probably  such  an  objection  might  be 
held  good  on  the  trial,  but  the  defendant  ought  not  to  be  required  to  take 
that  risk. 

1.  The  question  is  doubtful  ;  there  are  one  or  two  cases  which  hold,  that 
in  an  action  of  this  nature,  if  a  bill  of  particulars  is  not  demanded,  the 
defendant  is  precluded  from  objecting  at  the  trial  to  any  range  of  proof. 
See  Hahc/Kh's  Appeal  (04  Pcun.  St.  470). 

2.  Even  if  the  decided  weight  of  authority  were  to  the  contrary,  yet  the 
defendant  should  not  be  compelled  to  raise  the  objection  for  the  first  time  at 
the  trial,  and  have  the  (juestion  disputed  before  the  jury,  he  being  subjected 
to  all  the  suspicion  which  might  arise  in  their  minds  from  his  effort  to  narrow 
the  issues,  while,  in  fact,  he  is  ready  and  willing  to  meet  all  issues  of  which 
he  receives  fair  notice. 

3.  The  defendant  is  enlitled  to  vindicate  his  character  in  this  action,  and 
to  meet  at  once  all  charges  and  imputations  which  the  plaintiff  may  hold  or 
pretend  to  hold  in  reserve. 

IX.  The  defendant  was  right  in  applying  for  a  bill  of  particulars,  instead 
of  moving  to  make  the  complaint  more  definite  and  certain.  The  latter  pro- 
ceeding would  not  have  been  an  appropriiite  or  efticient  remedy. 

1.  The  complaint  was  not  indefinite  nor  uncertain,  within  the  meaning  of 
the  Code,  upon  that  subject.  The  complaint  showed  *'the  precise  nature  of 
the  plaintiff's  claim."  The  Code  does  not  require  that  the  particulars  of  the 
plaintiff's  claim  shall  be  stated  in  the  complaint,  but  only  its  precise  nature. 
What  the  defendant  needs  to  know  is  exactly  that  which  is  provided  for  by 
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the  common-law  practice  of  reqniriDg  a  bill  of  particulars.  The  defcDdant 
needs  to  know,  not  the  ultimate  facts,  but  the  evidence  by  which  it  is  proposed 
to  establish  facts,  and,  as  was  said  by  Savage,  C.  J.,  the  proper  function  of  a 
bill  of  particulars  is  to  apprise  the  party  of  the  evidence  which  is  to  be 
offered,  so  that  there  can  be  no  mistake  as  to  the  preparation  to  be  made  to 
resist  the  claim.  Smith  v.  Hicks  (5  Wend.,  48 j.  Sec  also  Matthews  v.  ffulh 
hard  (47  N.  Y.,  428)  ;  Kreiss  v.  Sdigman  (8  Barb.,  439). 

2.  This  is  not  a  question  of  pleading?,  but  of  orderly  preparation  for  the 
trial.  The  pleading  was  well  enough  for  its  proper  purposes.  It  might  have 
been  unjust  to  require  more  particularity  from  the  plaintiff  at  the  time  of 
serving  hi^i  Complaint.  But  he  has  now  declared  himself  ready  for  trial,  and 
is  therefore  fully  prepared  to  give  particulars. 

3.  Accordingly,  it  has  been  held  in  an  English  case,  precisely  like  this, 
where  the  complaint  alleged  one  act  of  adultery  with  specific  circumstances, 
and  several  others  without  the  same  particularity,  that  a  bill  of  particulars 
was  not  merely  the  proper,  but  was  the  only,  remedy  ;  and  in  that  case  a 
motion  to  require  the  pleading  to  be  more  definite  and  certain,  by  stating  the 
dates  of  the  subsequent  acts,  was  denied  upon  this  express  ground.  And 
this  is  an  important  decision,  because  the  practice  in  the  English  courts  is 
now  almost  precisely  similar  to  our  own.     Hunt  v.  IlHnt  (2  Swab.  &  T.,  574). 

4.  A  motion  to  make  the  complaint  more  definite  would  not  only  have 
been  inappropriate,  but  utterly  ineffectual  for  the  defendant's  purpose,  and 
would  not  have  given  him  any  of  that  protection  against  surprise  which  he 
has  a  right  to  claim.  It*  the  complaint  had  been  ever  so  explicit  in  its  aver- 
ments of  time  and  place,  the  plaintiff  might,  nevertheless,  have  introduced 
evidence  of  different  times  and  places,  for  the  court  could  uol  have  accom- 
panied the  order  to  make  the  complaint  more  definite  with  an  order  preclud- 
ing the  plaintiff  from  giving  testimony  of  acts  occurring  at  other  dates. 
Such  an  order  the  court  has  power  to  make  wheu  a  bill  of  particulars  is 
furnished ;  but  there  is  no  precedent,  and  no  warrant,  for  a  like  order  upon  a 
mere  motion  for  a  correction  of  the  complaint.  And  in  the  case  in  this 
court,  which  is  referred  to  by  the  learned  Judge  below,  this  fact  was  pointed 
out  by  the  Judge  who  decided  that  motion.  It  is  true  that  the  defendant 
may  raise  the  question  of  surprise  at  the  trial,  but  even  if  his  application  for 
a  postponement  is  granted  upon  that  ground,  he  would  be  subject  to  the  dis- 
advantage of  having  to  try  his  cause  piecemeal.  What  his  counsel  desire  for 
him  is  to  know,  shortly  before  the  commencement  of  the  trial,  precisely  what 
allegations  he  is  to  meet,  and  then,  having  begun  the  trial,  to  go  through 
with  it  to  the  end. 

5.  The  defendant  is  a  clergyman  of  world-wide  fame  and  reputation.  It  was 
incumbent  upon  him,  not  for  mere  reasons  of  practice  in  this  court,  but  for 
reasons  connected  with  his  public  name  and  fame,  to  meet  the  charge  of  the 
complaint  promptly,  fully,  and  squarely.  A  general  charge  of  criminal  inter- 
course was  made  against  him,  and  he  was  entitled  to  deny  that  fully,  without 
reference  to  dates  or  places ;  and  this  he  did,  going  even  beyond  the  ordinary 
language  of  a  general  denial,  so  as  to  avoid  any  possible  pretense  that  he 
sought  to  evade  by  reference  to  dates,  and  asserted  in  the  most  sweeping 
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laDgoage  that  he  never,  at  any  time  or  at  any  place,  committed  any  of  the 
acts  charged  against  him.  If  he  had  moved  for  un  amendment  of  the  com- 
plaint, narrowing  the  issue,  it  might  have  been  treated  as  significant  evidence 
of  his  unwillingness  to  deny  under  oath  the  whole  broad  charge.  That  he 
has  now  done :  and  he  is  not  now  seeking  to  narrow  tlic  issue,  but  simply  to 
know  what  the  issue  is,  and  what  charges  he  must  meet,  not  only  with  his 
own  oath,  but  with  confirmatory  evidence.  For  the  purpose  of  raising  an 
iasne  for  trial,  his  own  oath  was  conclusive ;  but  for  the  purpose  of  deciding 
the  i«sue  when  raised,  he  must  support  his  own  oath  by  further  testimony; 
and  this  it  is  impossible  for  him  to  do  unless  he  has  reasonable  notice  of  the 
specific  charges  which  he  must  meet. 

X.  The  application  was  not  made  out  of  season,  and  was  not,  and  could 
not  be,  denied  on  that  ground.  Xo  doubt  a  good  reason  must  be  shown  for 
an  application  made  after  issue  joined ;  but  sufficient  reason  is  shown  in  this 
case.  To  have  demanded  a  bill  of  particulars  before  answering  would  have 
subjected  the  defendant  to  the  same  imputation  upon  his  character  and 
courage  which  would  have  been  the  couH3quence  of  a  motion  to  make  the 
complaint  more  definite  and  certain.  Such  an  application  would  have 
nece.4sarily  delayed  his  answer.  It  would  not  in  any  degree  have  been 
neccs8ar\'  for  the  purpose  of  enabling  him  to  answer,  because  he  knew  very 
well  that  he  had  never  been  guilty,  at  any  time  or  any  place,  of  the  acts 
alleged;  and  rt  would  have  seemed  an  act  of  bad  faith  on  his  part  toward  the 
court  to  ask  for  an  extension  of  time  to  answer  while  a  bill  of  particulars  was 
being  furnished,  when  his  aLSwer  would  have  been  in  exactly  the  same  form 
without  particulars  as  with  them.  It  was  not  for  the  purpose  of  pleading 
that  the  defendant  needed  particulars,  it  was  for  the  purpose  of  preparing  for 
trial;  and  it  is  not  right  or  proper  that  an  application  solely  for  the  latter 
purpose  should  be  made,  before  pleading.  This  doctrine  is  uniformly 
recognized  in  applications  for  discovery  of  d<K'un\cnts,  Thompmu  v.  Erie  R.  R. 
Co,  (9  Abb.  Pr.  N.  S.,  230),  and  has  recently  been  recognized  by  the  Conven- 
tion of  Judges  respecting  the  examination  of  parties  before  trial  (Rule  21 ), 
rtud  neither  proceeding  is  allowed  to  be  had  before  pleading,  without  show- 
ing specially  that  it  is  needed  for  that  purpose,  and  not  merely  for  the  pur- 
pose of  meeting  the  trial  of  th^*  issues.  And  there  is  no  doubt  that  a  bill  of 
particulars  may  be  ordered  after  issue.     Yofcn  v.  Ritjehur  (9  How.  Pr.  186). 

XI.  With  all  respect  to  the  learned  judge  below,  we  submit  that  his 
opinion  was  based  upon  misapprehension,  at  least  so  far  as  regards  that  part 
of  it  which  deals  with  the  application  for  particulars  as  to  the  times  at  which 
the  plaintiff"  intends  to  prove  that  the  alleged  wrongful  acts  took  place. 

1.  The  opinion  shows  that  the  complaint  was  in  proper  form,  and  was 
well  pleaded,  thus  disposing  of  the  objection  that  we  ought  to  have  moved 
to  make  the  complaint  more  general ;  and  in  this  view  we  entirely  concur. 

2.  The  oi4«ion  next  suggests  that  courts  of  law  derive  all  their  au- 
thority to  require  bills  of  particulars  from  legislative  directions,  and  com- 
pares such  pro<:eedings  with  an  application  for  the  inspection  of  documents. 
But  this  is  not  correct.  The  power  to  order  a  bill  of  particulars  was  not 
derived  from  statute,  but  was  a  power  always  inherent  in  the  court. 
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3.  The  citation  from  a  treatise  on  practice,  prepared  by  one  of  the  conn- 
8el,  while  offering  a  fair  ground  of  argument,  can  not  be  binding  even  on  the 
counsel  himself.  If  treatises  on  practice  were  written  in  language  perfectly 
exact  and  full,  twenty  volumes  would  hardly  suffice  for  one  book  of  the 
kind.  The  authors  can  not  possibly  find  time  or  room  for  more  than  mere 
suggestions,  which  must  be  followed  up  to  the  source  of  authority  in  order 
to  arrive  at  certainty.  In  the  case  referred  to  by  this  treatise,  it  will  be 
found  that  the  reason  for  denying  the  application  was  not  because  the  actions 
were  in  tort^  but  because  in  one  case  (1  Duer^  659)  particulars  were  de- 
manded of  the  precise  injuries  which  caused  the  death  of  a  person  run  over 
by  a  stage ;  and  in  the  other  cases  nothing  appeared  to  show  that  the  party- 
applying  for  particulars  could  be  prejudiced  for  want  of  the  details  which 
he  sought  to  know.  So  with  regard  to  the  language,  that  the  defendant 
ought  to  show,  by  affidavit,  '*that  he  does  not  know  what  the  plaintiff  is 
suing  for,"  it  is  plain  that  all  that  is  meant  is  that  the  defendant  must  affir- 
matively show  that  he  is  so  far  Ignorant  of  the  facts  upon  which  the  plaintiff 
relies,  as  to  render  a  bill  of  particulars  necessary  for  his  protection.  This  is 
shown  beyond  doubt,  by  reference  to  the  cases  cited. 

4.  All  the  other  authorities  cited  by  the  learned  judge,  are  cases  upon 
the  power  of  the  court  to  order  an  inspection  of  documents,  which  in  courts 
of  law  was,  in  the  main,  a  jmrely  statutory  power,  and  which  bears  no  anal- 
ogy to  the  power  of  the  court  to  order  particulars.  The  times  and  places  at 
which  the  main  facts  occurred,  upon  which  the  plaintiff  relies,  constitutes 
no  part  of  his  means  of  evidence,  and  certainly  are  not  documentary  facts. 
We  ask  for  no  documents,  for  no  discovery,  for  no  names  of  witnesses;  and, 
with  all  deference,  we  are  unable  to  see  what  bearing  decisions  or  statutes 
upon  the  discovery  of  documents,  or  even  the  examination  of  parties,  have 
upon  our  application. 

5.  The  learned  judge  suggests  that  witnesses  may  be  hostile,  and  refuse 
to  disclose  the  facts  before  the  trial.  That  might  possibly  be  an  excuse  if 
any  such  state  of  facts  were  alleged;  although  the  decisions  in  numerous 
cases  are  adverse  to  such  a  view,  and  especially  so  in  cases  involving  the 
question  of  adultery,  in  which  the  courts  of  this  and  every  other  state  ac- 
cept no  such  excuse,  but  insist  upon  a  precise  statement  of  times  and  places 
before  the  trial.  However  this  may  be,  there  is  no  such  state  of  facts  here. 
We  have  proved  that  the  plaintiff  knows  perfectly  well  the  times  and  places 
at  which  he  pretends  that  the  wrongful  acts  have  been  committed.  His  affi- 
davit admits  this  to  be  true,  and  does  not  suggest  that  he  has  a  single  hostile 
witness.  This  suggestion  was  considered  and  overruled  in  Karly  v.  Smithy 
cited  in  the  appendix  to  the  12th  Irish  C.  L. 

6.  It  is  suggested  that  a  bill  of  particulars  is  only  allowed  of  the  claims 
and  that  in  this  case  the  claim  is  the  damage  and  not  the  specific  acts  of  injury. 
But  we  submit  that  this  cannot  be  so.  The  learned  judge  says:  ''If  the 
wrong  be  the  conversion  of  personal  property,  the  enumeration  or  descrip- 
tion of  it  would  be  the  bill  of  particulars  of  the  claim,"  thus  conceding  that 
by  claim  is  meant  not  merely  the  amount  of  money  demanded,  but  the  alle- 
gation of  wrong  done.    For  in  an  action  for  conversion,  the  plaintiff  does 
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not  demand  the  restoration  of  the  property  taken,  but  only  claims  the  money 
value  of  that  property.  If,  then,  he  can  be  compelled  to  give  a  particular 
description  of  the  property  taken  from  him,  why  cannot  a  plaintiff  allefpng 
an  injury  of  the  description  alleged  in  this  action,  be  compelled  to  state  the 
particular  instances  on  which  that  injury  was  committed  ? 

7.  It  is  suggested  that  the  defendant  can  accomplish  the  same  result  as 
that  which  he  now  seeks  by  examining  the  plaintiff  before  trial.  But  this  is 
not  so,  for  while  he  could  thus  compel  the  plaintiff  to  state  the  particulars  of 
the  alleged  confessions  made  to  him,  he  could  not  require  any  pledge  that 
further  proof  of  wrongful  acts  would  not  be  given  upon  the  trial,  nor  could 
the  court,  upon  the  basis  of  such  an  examination,  grant  any  order  precluding 
such  a  proof.  Moreover,  by  forcing  the  defendant  into  this  course,  the 
court  would  practically  compel  him  to  adopt  the  plaintiff  as  a  witness,  and 
to  give  the  plaintiff  an  opportunity  of  putting  his  own  testimony  before  the 
jury  without  his  personal  attendance;  and  every  lawyer  knows  how  ineffec- 
tive a  cross-examination  is  when  not  conducted  in  the  actual  presence  of  the 
jury. 

Lastly — The  order  denying  our  motion  should  be  reversed,  and  the 
plaintiff  should  be  required  to  furnish  a  statement  of  the  times  and  places  at 
which  he  claims  that  the  wrongful  acts  were  committed.  He  knows  them — 
he  admits,  nay,  boasts  the  fact.  He  keeps  back  these  particulars  so  as  to 
dig  a  pit  under  our  feet.  This  is  not  a  cause  which  should  be  fought  in  a 
technical  spirit,  but  one  in  which  both  sides  should  seek  to  develop  the 
whole  truth.  If  Henry  Ward  Beech er  is  indeed  the  monster  of  depravity 
which  the  plaintiff  asserts,  not  for  a  moment  will  his  friends  protect  him 
from  exposure,  or  offer  him  any  refuge,  except  in  repentance.  But  we  want 
to  have  the  proof.  We  demand  a  full  opportunity  to  test  what  may  be 
offered  as  proof.  We  look  upon  this  as  the  most  momentous  and  awful  issue 
ever  presented  to  a  court  in  this  state.  Better  were  it  for  the  inhabitants  of 
this  city  that  every  brick  and  every  stone  in  its  buildings  were  swallowed  by 
an  earthquake,  or  melted  by  fire,  than  that  its  brightest  ornament,  its  most 
honored  name,  should  sink  into  deep  infamy.  Yet  even  this  would  be  better 
than  to  sac  ritice  truth  and  pervert  justice.  But  before  we  consent  to  draw  a 
pall  over  Brooklyn,  to  destroy  the  confidence  of  our  children  in  all  the  offi- 
cers of  religion,  and  to  make  the  name  of  our  city  a  byword  and  a  stench 
throughout  all  the  world,  we  demand  a  full  trial — a  fair  trial — a  trial  in 
which  both  sides  shall  come  knowing  what  is  to  be  met,  and  prepared  to 
meet  it;  and  then,  but  only  then,  are  we  confident  that  the  truth  will  be 
made  to  appear,  and  that  justice  will  be  done. 

Mr,  Morris  (for  the  respondent) :  The  counsel  has  made  a  very  long  and 
elaborate  argument  that  shows  great  research  and  industry,  but  I  submit  to 
the  court  that  the  real  question  involved  in  this  application  has  not  been  pre- 
sented by  the  counsel  for  the  defense,  and  that  the  counsel  has  not  cited,  in 
all  the  authorities  to  which  he  has  called  the  attention  of  the  court,  a  single 
analogous  case.  The  application  in  this  case  is  simply  and  solely  that  the 
plaintiff  be  compelled  to  furnish  the  defendant  with  a  statement  of  the  evi- 
dence by  which  we  seek  to  prove  our  claim.     This  is  not  like  an  action  for 
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divorce  where  the  act  of  adultery  is  the  founds tioD  of  the  action,  the  sole 
claim  in  it.  This  action  might  be  complete,  would  be  complete,  without  any 
allegation  of  adultery  on  the  part  of  the  defendant  at  all.  The  action  is  for 
damages  for  alienation  of  feeling  of  the  wife  of  this  plaintiff.  It  is  for  break- 
ing up  the  home  of  this  plaintiff.  It  is  for  winning  the  aflFections  of  the  wife 
from  her  husband,  and  as  I  understand  the  law  the  action  would  be  complete 
without  the  act  of  adultery.  Tl^at  is  one  of  the  evidences  going  to  establish 
the  claim  that  we  make,  precisely  the  same  as  if  we  introduced  the  corre- 
spondence between  the  parties.  We  might  show  gifts  from  the  defendant  to 
the  wife,  or  any  act  showing  that  he  had  alienated  or  sought  to  alienate  the 
affections  of  the  wife  from  her  husband.  The  claim  is  for  the  loss  of  society, 
the  aid  and  the  comfort  of  his  wife  and  his  home;  and  they  ask  that  we 
specify  the  particular  evidence  in  this  case,  the  particular  act  or  acts  that  go 
to  make  up  the  case ;  not  the  simple  act  of  adultery,  but  the  frequent  visits 
at  untimely  hours,  the  marks  of  affection  between  the  parties  by  gifts, 
appointments,  &c.  They  could  with  equal  propriety  have  asked  that  we 
furnish  all  the  evidence  by  which  we  seek  or  shall  seek  to  establish  our  claim 
with  reference  to  acts  by  the  defendant  with  the  plaintiff^s  wife. 

When  we  come  into  court  shall  we  be  prevented  from  proving  frequent 
gifts,  visits  by  tlie  defendant  to  the  plaintiff's  wife  in  the  absence  of  the 
plaintiff?  Certainly  not.  Then  why  are  they  not  entitled  to  know  those 
acts  as  well  as  these  ?  And  if  thev  are  entitled  to  one  branch  of  evidence, 
they  are  entitled  to  every  branch.  They  go  further  and  ask  that  we  not  only 
furnish  them  with  this  particular  branch  of  evidence,  but  the  times  and 
places  of  the  coulcsssions  of  the  defendant.  Why  limit  it  to  that  ?  Why  not 
compel  us  to  give  every  particle  of  our  evidence  ?  I  was  at  a  toss  to  know 
uider  what  provision  of  taw  this  application  was  made,  and  I  asked  the 
question  and  found  it  was  made  under  section  158  of  the  Code  relating 
to  bills  of  particulars  for  the  claim;  but  the  defendant  moves,  not  for  a  bill 
of  particulars  of  the  plaintiff's  claim,  but  '*that  the  plaiutiff  deliver  to  the 
defendant's  attorneys  a  statement,  in  writing,  of  the  particular  times  and 
places  at  which  he  expects  or  intends  to  prove  that  any  acts  of  adultery  took 
place  betweeen  the  defendant  and  the  wife  of  the  plaintiff,  and  of  the  par- 
ticular times  and  places  at  which  he  expects  or  intends  to  prove  that  the 
defendant  confessed  any  such  act.  The  defendant  places  his  application 
upon  the  sole  ground  that  the  plaintiff  intends  upon  the  tiial  of  tliis  case  to 
produce  false,  manufactured  evidence,  thereby  telling  the  court  that  the 
plaintiff  is  going  to  attempt  to  sustain  his  case  t)y  false  and  manufactured 
testimony,  and  so  trying  to  get  a  decision  in  advance  of  the  trial,  condemning 
the  plaintiff  upon  that  point.  Tlierefore  they  would  compel  us  in  advance, 
because  they  believe  we  are  going  to  produce  false,  manufactured  testimony, 
to  tell  what  testimony  we  shall  offer  in  support  of  our  points. 

Mr.  Morria  here  look  up  a  copy  of  Judge  Neilson's  opinion,  which  is  the 
subject  of  this  appeal,  and  commented  upon  it,  showing  where  it  could  not 
be  overthrown,     lie  then  said  for  his  first  point: 

I.  As  a  general  rule,  a  plaiutiff  in  an  aetion  founded  in  tort  will  not  be 
compelled  to  fumieh  a  bill  of  particulars  of  his  demand.     Murphy  y.  Kipp 
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(1  Duer,  659).  And  tbe  only  actiona  fonnded  in  tort  in  which  a  bill  of  par- 
ticulars has  been  allowed,  is  in  actions  for  convention  of  certain  specified 
personal  property.  Blackis  v.  Neilnon  (6  Bosw.  681) ;  Humphrey  v.  Oottleycu 
(4  Cow.  54). 

IT.  When,  from  the  nature  of  the  action,  it  appears  that  the  party  seeking 
the  bill  l<now8  as  well,  or  better,  than  the  adverse  party,  the  very  details 
which  he  seeks,  an  application  for  an  order  directing  a  bill  of  particulars  to 
be  sei-ved,  will  be  denied.  Young  v.  De  Mott  (1  Barb.  30) ;  Blackie  v.  NeiUon 
(6  Bosw.  681).  * 

1.  From  the  nature  of  this  action,  it  undoubtedly  appears  that  the  defend- 
ant has  better  knowledge  of  the  very  acts  he  asserts  to  be  informed  of  than 
the  plaintiff  could  have. 

UL  The  Code  emj^wers  the  court,  in  its  discretion,  to  compel  a  party  to 
serve  a  bill  of  particulars  of  his  claim.     Gode^  sec.  158. 

1.  The  plaintiif*s  claim,  as  stated  in  the  complaint,  is  in  substance  as  fol- 
lows :  That,  by  means  of  criminal  intercourse  with  the  plaintiff's  wife,  the 
defendant  alienated  and  destroyed  the  affection  of  the  plaintifi^s  wife  for  the 
plaintiff,  by  reason  of  \vhich  the  plaintiff  has  wholly  lost  the  comfort, 
society,  aid,  and  ai^sistanoc  of  bis  said  wife  which  the  plaintiff  ought  to  have 
had  and  enjoyed,  and  has  suffered  great  distress  in  body  and  mind,  to  the 
damage  of  the  plaintiff  $100,000. 

2.  The  criminal  intercourse  alleged  in  the  complaint  is  alleged  as  the 
means  or  method  by  which  the  defendant  alienated  and  destroyed  the  affec- 
tions of  plaintiff^s  wife  for  plaintiff. 

3.  The  plaintiff^s  claim  or  cause  of  action  is  for  dama;;:cs  for  the  distress  of 
body  and  mind  caused  by  the  alienation  of  his  wife's  affections  and  for  the 
loss  of  tbe  aid,  comfort,  society,  and  assistance  of  his  wife. 

See  complaint. 

IV.  The  various  places  where,  and  the  various  dates  upon  which,  the 
crimiDal  intercourse  between  the  defendant  and  plaintiff's  wife  occurred,  are 
not  the  plaintiff's  claim  within  the  meaning  of  section  158  of  the  Code.  It  is 
evidence  on  the  purt  of  the  plaintiff  to  establish  his  claim,  viz.  the  loss  of 
his  wife's  affections  and  assistance,  society,  *fec.,  and  his  distress  of  body 
and  mind. 

V.  The  various  dates  upon  which,  and  the  places  where,  the  defendant 
confessed  his  criniiual  intercourse  with  plaintiff's  wife,  is  no  part  of  plaintiff^s 
claim  ;  this  also,  is  a  part  of  the  plaintiff's  evidence,  by  which  he  intends  to 
prove  bis  claim.     It  needs  no  argument  to  demonstrate  this  fact. 

VI.  The  defendant  seeks  to  discover  the  nature  of  the  plaintiffs  evidence. 
The  action  for  discovery  of  evidence  has  been  abolished  (Code,  section  389), 
and  if  the  defendant  desires  information  from  tbe  plaintiff  to  aid  him 
in  bis  defense  of  this  action,  his  only  remedy  is  under  section  891  of 
the  Code. 

VIL  In  actions  for  divorce,  the  plaintiff's  claim  is  for  the  criminal  inter- 
course, and  the  courts  require  that  the  acts  of  adultery  be  stated  in  the  com- 
plaint with  particularity  and  precision. 

1.  An  action  by  a  husband  for  erim,  con,  is  an  action  for  an  injury  to  the 
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person.     Behamater  v.  Rm^eU  (4  How.  Pr.  234);  %Keni^  129;  2  Code  R.  187; 
8  BU,  Com.  188;  1  Chit.  PL  138;  2  Chit.  PI.  265. 

VUi.  If  the  complaint  was  indefinite  or  uncertain,  the  defendant's  remedy 
(if  any)  was  under  section  160  of  the  Code,  to  have  tlie  pleading  made  more 
definite  and  certain,  and  this  should  have  been  done  before  the  defendant 
answered  or  noticed  the  cause  for  trial.  K.  Y.  Ice  Co,  v.  N.  Western  Ins,  Co 
(1^  Abb.  Pr.  74);  Kellogg  v.  Balcer  (15  Abb.  Pr.  287). 

IX.  An  omission  to  move  to  have  a  pleading  made  more  definite  and  cer- 
tain, is  an  admission  that  the  party  fully  understands  the  charges  against  him, 
and  is  prepared  to  meet  them.     Qulntard  v.  Newton  (5  Robt.  72). 

X.  The  only  method  by  which  a  party  can  inform  himself  of  evidence 
relating  to  the  merits  of  an  action,  is  under  section  388  of  the  Code,  and 
even  under  this  section,  a  party  will  not  be  compelled  to  inform  his  adversary 
of  the  nature  of  the  evidence  he  intends  to  introduce  against  him.  Strong 
V.  Strong  (1  Abb.  Pr.  X.  S.  238)  ;    Willis  v.  BaiUy  (19  Johns.  268). 

1.  In  the  case  of  Strong  v.  Strong  (1  Abb.  Pr.  N.  8.  233),  Robertson, 
Ch.  J.,  says:  "If  it  had  been  intended  that  every  litigant  had  a  right  to 
know  what  evidence  his  adversary  intended  to  introduce  against  him,  such 
principle  would  have  included  the  briefs,  memoranda  of  law,  and  facts  of 
counsel,  and  instructions  of  their  clients.  .  .  .  The  law  always  considered 
sacred  the  rights  of  both  parties  to  keep  secret  their  preparations  and  means 
of  attack  and  defense." 

XI.  A  party  has  no  right  to  discover  the  manner  in  which  his  opponent's 
case  is  to  be  established,  or  evidence  which  relates  exclusively  to  his  case. 
Hunt  V.  Hewitt  (7  Exch.  237);   Wright  v.  Manny  (11  Exch.  209). 

XII.  A  party  has  no  right  to  have  an  inquisitorial  examination  of  his 
adversary's  evidence  with  a  view  to  ascertain  if  perchance  something  cannot 
be  found  which  will  possibly  aid  him.  Iloyt  v.  American  Exc^nye  Bank  (1 
Duer.  652);  Brevoort  v.  W/rncr  (8  How.  Pr.  321);  Thompson  v.  Erie  Railway 
Co.  (9  Abb.  Pr.  N.  S.  212);  Com.  Bmih  of  Alhany  \.  Dunham  (13  How.  Pr. 
541);  Davis  v.  DunJiam  (13  How.  Pr.  425). 

Xni.  A  party  is  not  allowed  to  search  his  adversary's  evidence,  with  a 
view  of  finding  out  some  defect  in  tlie  case  put  forward  by  him,  nor  for  the 
purpose  of  enabling  him  to  rebut  the  anticipated  case  of  the  other  party. 
Wright  v.  Manny  (11  Exch.  209);  Meakings  v.  Cromwell  (1  Sandf.  698);  Sliad- 
iceU  V.  Shadwell  (6  C.  B.  N.  S.  079) ;  Daniel  v.  Bond  (9  C.  B.  N.  8.  716) ;  Scott 
V.  Walkei^  (2  El.  &  B.  555). 

It  is  a  notorious  fact  that  on  the  trial  of  this  action,  there  will  be  examined 
numerous  witnesses  unwilling  to  criminate  the  defendant  if  avoidable,  both 
as  to  the  criminal  intercourse  between  defendant  and  plaintiff's  wife,  and  as 
to  the  defendant's  confessions  of  said  intercourse.  And  as  to  the  times  and 
places  where  some  of  the  acts  of  intercourse  were  conmiitted,  the  plaintiff 
is  now  ignorant,  and  will  remain  so  until  this  court,  by  aid  of  its  process, 
compels  the  said  unwilling  witnesses  to  disclose  the  same  on  the  trial,  and  it 
would  be  doing  the  plaintiff"  great  injustice  to  compel  him  to  confine  his 
evidence  to  certain  times  and  places,  as  is  shown  from  the  following  hypo- 
thetical case : 
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Suppose  thf;t  the  plaintiff  should  set  forth  in  a  bill  of  particulars  that  on 
the  10th  day  of  August,  1872,  the  defendant  had  intercourse  with  the  plain- 
tiflTs  wife,  at  50  Livingston  street,  Brooklyn,  and  that  an  ucwilling  witness 
should  testify,  by  the  compulsion  of  this  court,  under  the  solemnity  of  an 
oath,  that  the  defendant  had  intercourse  with  the  plaintiff's  wife,  on  the  15th 
day  of  July,  1872,  at  50  Livingston  street,  Brooklyn,  this  material  evidence 
of  the  plaintiff  would  be  stricken  out,  on  the  ground  that  the  bill  of  particu* 
lars  did  not  specify  that  particular  time  and  place.  In  fact  the  plaintiff 
would  be  confined  to  asking  the  unwilling  witnesses  whether  they  knew  of 
the  defendant  having  intercourse  with  the  plaintiff^s  wife  at  the  times  and 
places  specified  in  their  bill  of  particulars,  and  they  being  unwilling  to  crim- 
inate the  defendant,  could  not  truthfully  answer  that  they-had  no  knowledge 
of  the  defendant's  committing  said  acts  at  the  times  and  places  specified, 
although  they  might,  when  compelled  by  this  court  to  testify  to  said  acts, 
having  been  committed  on  various  other  dates,  and  at  various  other  places. 
The  same  argument  will  apply  to  confessions  of  said  acts  made  by 
defendant  at  different  times  and  places  than  those  specified  in  a  bill  of 
particulars. 

'  XIY.  As  stated  under  the  tliird  point,  the  claim  of  the  plaintiff  is  for  the 
loss  of  the  *'  affections,  comforts,  society  and  assistance  "  of  plaintiff's  wife; 
and  if  the  defendant  had  accomplished  this  without  seduction,  his  liability 
would  have  been  the  same.  His  frequent  visits,  his  presents,  his  various  arts, 
by  which  he  won  her  affections,  are  all  evidence  by  which  the  plaintiff 
expects  to  support  his  claim,  and  the  criminal  intercourse  is  but  an  additional 
fact.     The  defendant  has  as  much  right  to  all  the  evidence  as  a  part. 

We  submit  the  suggestion  is  absurd. 

XV.  Th^  avowal  of  want  of  authority  (in  the  order  denying  the  motion) 
related  to  the  second  ground  of  the  application,  to  wit,  the  confessions.  The 
judge  having  been  of  opinion  that  in  no  case  could  the  party  who  had  dis- 
closed his  intention  to  prove  the  admissions  of  his  adversary  he  required  by 
order  to  state  the  times,  places,  and  other  circumstances. 

XVL  The  instances  where  plaintiff  has  been  required  to  state  the  time  and 
place  of  the  perpetration  of  the  wrong  have  been  in  cases  in  chancery,  or  for 
a  divorce,  etc.  In  this  instance  the  question  arises  in  an  action  at  law, 
therefore  the  former  practice  does  not  apply. 

Said  Mr.  Morris  in  closing  his  argument : 

The  counsel  on  the  other  side  has  gone  out  of  his  way  to  call  the  plain- 
tiff names.  He  calls  him  a  cuckold,  while  he  is  pleased  to  refer  to  the 
innocence  of  his  client.  [Mr,  Shearman  (interrupting). — **I  don't  call  the 
plaintiff  a  cuckold;  I  say  that  he  insists  that  he  is  one,  falsely. ''J  I  say  that 
the  time  has  not  come  yet  for  this  kind  of  talk;  this  is  simply  an  argument 
on  questions  of  law,  but  when  the  counsel  seeks  to  hold  the  defendant  up 
to  contempt  and  scorn  for  having  accused  his  wile  of  adultery,  we  hurl  back 
the  insinuation,  and  say  it  is  not  the  plaintiff  that  has  dragged  down  the 
name  and  soiled  the  reputation  of  his  wife ;  it  is  not  he  that  has  cast  her 
down.  While  he  has  ever  spoken  of  her  in  kindness,  the  client  that  he  so 
lauda  brands  her  by  stating  that  she  thrust  her  affections  upon  him,  and  his 
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committee  Bay  that  upon  no  theory  of  human  responsibility  can  her  evidence 
be  reconciled,  and  the  Christian  Union  says  that  her  evidence  is  worthless. 
They  have  soiled  her  name — first  seducing  her  from  the  plaintiff,  and  then 
casting  her  aside,  that  they  might  trample  upon  her  as  the  worthless  thing 
that  they  have  made  her. 

Mr,  Beach  (also  for  the  respondent). — ^I  was  surprised  to  learn  that  I  was 
expected  to  submit  the  principal  argument  on  the  part  of  the  plaintiff.  I  did 
not  expect  to  participate  in  this  discussion  at  all ;  therefore,  my  argument 
must  consist  of  spontaneous  impressions  upon  my  mind  produced  by  what 
has  been  said  by  the  gentlemen  who  have  addressed  you.  I  come  here,  if 
your  Honors  please,  as  a  '*  common  lawyer,'*  differently  situated  from  the 
learned  gentleman- who  has  addressed  you  on  the  part  of  the  defendant;  and 
I  may  hope  that  I  can  present  you,  so  far  as  I  shall  attempt  any  argument  in 
this  matter,  a  calm  and  temperate  discussion,  free  from  th()3e  ebullitions  of 
passion  and  vindictive  animosity  which  have  characterized  the  counsel  for  the 
defense,  and  which  are  only  justified  upon  the  theory  that  his  intimate  friend- 
ship and  ardent  admiration  for  the  distinguished  gentleman  accused  by  this 
action, ^-only  justified  by  his  own  statement,  that  whatever  may  be  the  result 
of  this  trial,  and  whatever  may  be  the  character  of  the  eminent  client  whom 
he  represents,  he  will  yet^  whether  he  stands  or  falls,  stand  or  fall  with  him. 
I  can  feel,  sir,  a  great  deal  of  sympathy  and  tolerance  for  the  zeal  and 
devotion  upon  the  part  of  the  counsel,  but  I  have  understood  it  to  be  a 
distinguishing  characteristic,  as  well  as  the  highest  honor  of  our  profession, 
that  we  lend  ourselves  only  to  the  advocacy  of  what  we  believe  to  be  true  and 
just.  Never  before,  in  any  court  or  in  any  case,  have  I  found  counsel — this 
gentleman  will  permit  me  to  say — bad  and  unprincipled  enough  to  say  that, 
although  his  client  may  be  convicted  in  a  court  of  justice  bf  a  judicial 
determination  of  the  bitterest  wrong  and  the  highest  social  crime  that  can  be 
perpetrated  in  a  civilized  community,  nevertheless,  he  will  uphold  him  by  bis 
ingenuity  and  influence.  Sirs,  I  make  no  such  profession  of  devotion  for  the 
gentleman  for  whom  I  appear.  I  avow  here  no  belief  even  in  regard  to  the 
character  of  the  accusation  which  he  has  made.  I  don't  assume  to  say  that 
Henry  Ward  Beecher  has  been  faithless  to  his  mission  and  his  position,  and 
has  committed  this  great  social  crime.  It  would  gratify,  aye,  and  it  would 
be  the  profoundest  solace  which  could  be  addressed  to  the  bereaved  household 
and  a  crushed  heart,  if  the  examination  upon  the  trial  of  this  case  should 
demonstrate  the  innocence  of  the  wift^  of  liis  home  and  bosom,  and  of  his 
former  friend — I  may  say  companion.  My  client  believes  this  charge  to  be 
founded  on  truth.  He  is  suffering  all  the  agonies  of  a  l>elieved  wrong.  I  am 
bound  to  believe  with  him  until  this  issue  is  determined  by  the  final  tribunal 
of  a  jury  upon  the  question  of  fact.  I  am  bound  to  believe  that  he  is  an 
injured  man  in  his  domestic  and  social  relations,  and  to  act  in  that  belief,  but 
I  am  not  bound  to  say  that  the  evidence  will  justify  one  or  the  other 
coiiClusion.  Therefore,  while  I  am  very  lenient  to  the  enthusiasm  of  my 
learned  friend ;  while  I  can  excuse  him  for  making  an  unjust  and  dishonoring 
accusation  against  myself  {Mr.  Shenrmm. — **No,  sir;  I  make  no  such  accusa 
tlon.")    Yes,  sir,  you  did.    Whenever  the  counsel  charges  nte  with  affectation 
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of  professioDal  seotiment  in  this  court,  for  the  purpose  of  iDfluencing  public 
opinion,  he  does  accuse  me  of  dishoDoring  the  profession. 

I  feel  no  enmity  toward  him,  because  I  can  pardon  him -for  the  delusion 
under  which  he  suffers  in  this  case.  My  client  has  been  questioned  lot 
bringing  this  action  with  bitterness  of  invective  seldom  indulged  in  a  court 
of  justice,  which  would  only  be  justified  in  the  trial  of  a  case  of  this  magni- 
tude, where  its  full  enormities  were  disclosed  beyond  dispute.  With  a  spirit, 
sir,  which  I  think  does  not  belong  to  a  ^^  common  ''  lawyer,  he  has  assailed 
my  client  for  the  institution  of  this  action;  he  has  said  of  him  that  he,  the 
husband  and  the  father,  has  unnecessarily  disgraced  and  dishonored  the 
family  whom  he  had  sworn  to  love  and  protect ;  that  he  has  said,  with  a 
vindictiveness  of  language  and  a  heat  of  spirit  which  does  not  belong  to  us 
"common"  lawyers  before  the  court.  He  has  exhibited  my  client  to  the 
opprobrium  and  condemnation  of  this  community  for  assailing  the  one  man 
who  seems  alone  to  reflect  honor  and  distinction  on  the  city  of  Brooklyn;  for 
assailing  the  gentleman  whom  he  represents  as  worth  all  the  national  wealth 
of  Brooklyn,  and  as  by  a  thousand  times  excellini?  the  worth  of  my  humble 
and  undistinguished  client. 

I  answer  it  by  asking  my  learned  friend  what  shall  a  husband  do  when  his 
hoosehold  is  assailed,  and  his  peace  of  mind  broken  up  by  a  wrong  of  this 
character  ?  What  must  the  husband  do  when  a  man  of  eminence  and  dis- 
tinction, by  the  sanctity  of  his  profession  and  bv  the  influence  of  his  Christian 
name  and  character,  steals  into  the  household,  and  upon  its  hearthstone 
eDgraves  infamy  and  dishonor,  seduces  the  wife  of  his  bosom,  and  reflects 
degradation  and  shame  upon  the  children  whom  she  lias  borne  ?  When  in  a 
court  of  justice  he  brings  the  seducer  to  the  bar,  and  calLs  upon  him  to 
answer  for  the  grievous  and  imperishable  wrong  which  he  has  committed,  is 
he  to  be  taunted  and  shamed  by  the  lips  of  the  devoted  friend  of  the  seducer? 
No,  sir;  it  is  a  shame  to  the  moral  sentiment  of  the  community  in  wliich  the 
alleged  crime  was  commitced  I  It  is  a  dishonor  to  the  heart  and  to  the  lip 
which  dares  accuse  under  such  circumstances  the  \vron<jed  husband  because 
he  seeks  to  vindicate  his  honor  or  to  appeal  to  the  law  to  punish  the  aggres- 
sor upon  his  household. 

Now,  sir,  as  to  the  question,  who  provoked  this  disclosure,  or  as  to  who  it 
was  that  made  it  necessary  for  Mr.  Til  ton  to  speak  after  he  had  borne  the 
anguish  and  the  horror  of  his  shame  and  his  loss  with  a  Christian  endurance, 
which  might  well  be  imitated  by  the  community ;  that  is  to  be  considered 
hereafter.  It  is  not  presented  for  discussion  here,  and  in  a  spirit  which  imi- 
tates that  of  my  client  I  refrain  from  such  iliscussion,  because  it  is  inappro- 
priate. I  might  retaliate.  It  needs  no  uncommon  faculty  to  see  that  there  arc 
emotions  in  this  case  which,  if  I  chose  to  appeal  to  the  public  sentiment, 
would  stir  and  warm  the  breast  of  every  father  and  husband.  But  I  will  not 
imitate  my  friend.  I  leave  all  that  for  a  more  fitting  and  appropriate  occa- 
sion, when  I  hope  I  shall  have  the  opportunity  to  express  those  sentiments 
and  to  utter  that  malediction  which  I  believe  this  defendant  richly  deserves. 

Mr.  Beach  then  passed  to  the  consideration  of  the  appeal.     There  were,  he 

d,  bat  two  points  involved — one  of  authority  and  one  of  discretion.     He 
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referred  to  the  Code  as  the  ground  of  procedure  in  this  case;  to  grant  a  bill 
of  particulars  in  a  case  not  provided  for  by  the  Code  would  be  inconsistent 
with  its  spirit  and  practice.  This  practice  is  not  governed  by  the  decisions 
of  other  courts,  whether  in  England  or  Pennsylvania. 

The  effect  of  a  bill  of  particulars  will  be  that  upon  the  trial  of  this  cause, 
this  plaintiff  can  not  step  beyond  the  facts  and  times  set  forth  in  that  bill. 
It  would  have  a  most  restrictive  effect.  Does  this  plaintiff  know  all  the 
times  and  places  when  the  defendant  stole  into  his  family  and  filched  away 
the  virtue  of  his  wife  ?    Does  the  counsel  believe  that  he  can  do  it. 

Mr,  Beach  then  quoted  from  that  part  of  the  record  giving  an  extract  from 
the  statement  of  the  plaintiff  in  relation  to  the  alleged  confessions  of  guilt. 
Counsel  had  made  a  great  ado  over  the  fact  that  the  plaintiff  had  stated  that 
he  could  not  bring  himself  to  give  those  confessions  in  detail,  because  of  their 
grossly  sensual  character.  Was  it  not  exactly  what  a  sensible  man  would  do 
under  the  circumstances  ?  Do  they  not  know  that  such  confessions  from  his 
wife  would  not  be  evidence  and  inconsistent  with  the  practice  of  the  court  ? 
The  facts  sought  to  be  ascertained  by  the  bill  of  particulars  were  from  their 
very  nature  known  to  the  defendant. 

We  do  not  admit  that  we  are,  as  counsel  claims,  familiar  with  the  times 
and  places  when  acts  of  infidelity  were  committed,  beyond  the  times  specified 
in  the  complaint;  and  thus  a  bill  of  particulars  would  shut  us  off  from  other 
sources  of  evidence  which  may  be  discovered,  placing  our  cause  in  danger 
and  operating  disastrously  upon  our  interests. 

The  grounds  upon  which  the  application  for  the  bill  of  particulars  are 
based  is  the  affidavit  of  the  defendant  that  he  fears  upon  the  trial  of  the 
cause  the  plaintiff  would  produce  false  and  perjured  testimony  in  support  of 
his  allegations.  We  meet  this  by  the  affidavit  of  Mr.  Tilton  that  no  such 
thing  is  intended.  I  hope  the  counsel  for  the  other  side,  by  his  strenuous 
asseverations  of  his  belief  in  Mrs.  Til  ton's  innocence,  will  succeed  in  clearing  her 
from  the  degradation  which  this  defendant  has  thrust  upon  her.  We  have 
met  the  allegation  of  suborned  testimony  by  the  affidavit  of  Mr.  Tilton ;  and 
I  deny  that  we  are  to  consider  the  defendant  innocent;  if  he  be  guilty  he  is 
already  possessed  of  the  facts  and  circumstances  of  which  he  seeks  to  be 
informed  by  the  bill  of  particulars. 

Mr.  Shearman  was  heard  briefly  in  reply. 


DECISION  OF  THE  APPEAL. 

On  November  19,  1874,  the  following  opinions  were  delivered  : 

Rbtnolds,  J. — The  defendant  upon  this  appeal  asks  that  the  plaintiff  be 
compelled  to  specify  the  particular  times  *'  at  which  he  expects  or  intends  to 
prove  any  acts  of  adultery,''  and  that  the  plaintiff  be  precluded  from  giving 
evidence  upon  the  trial  of  any  acts  not  so  specified.  The  order  to  show 
cause  asked  for  a  like  specification  of  places.  And  also  of  the  particular 
times  and  places  at  which  alleged  confessions  were  made. 

Upon  the  argument  before  us,  however,  it  was  not  claimed  that  the  places 
were  not  sufficiently  specified,  and  that  part  of  the  order  relating  to  confer- 
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niuna  was  expressly  waived.    Even  If  it  had  not  been  so  waived,  it  wonld 
obviously  be  beyond  the  province  of  the  court  to  make  any  such  requisition. 

The  question  before  us  on  this  appeal,  then,  is,  ought  the  plaintiff,  upon 
the  trial,  to  be  confined  to  those  particular  acts,  the  exact  date  of  which  he 
may  be  able  to  fijc  in  advance  ;  for  it  would  be  idle  to  compel  him  to  name 
the  precise  time  of  any  alleged  acts,,  except  for  the  purpose  of  excluding  all 
others  from  his  claim.    That  is  the  very  object  of  the  motion. 

The  complaint  alleges  the  wrongful  acts  to  have  been  committed  "  on  or 
about  the  10th  day  of  October,  1868,  and  on  divers  other  days  and  times 
after  that  day,  and  before  the  commencement  of  this  action,"  specifying  as 
the  places  two  houses  in  the  city  of  Brooklyn.  It  is  admitted  that  this  is 
sufficiently  definite  and  certain  for  the  purpose  of  a.  pleading.  If  not,  the 
remedy  \fas  by  motion,  to  be  made  before  the  service  of  the  answer.  I 
understand  this  application  to  be  based  upon  the  ground  that  the  court  has 
power  to  order  a  bill  of  particulars,  as  incident  to  the  general  administration 
of  justice,  as  well  as  by  §  158  of  the  Code. 

Without  discussing  at  length  and  separately  the  question  whether 
the  court  possesses  the  power  to  restrict  the  plaintiff  by  a  bill  of  par- 
ticulars in  such  an  action  as  this,  I  propose  to  rest  my  conclusion  mainly 
upon  the  ground  that  this  is  not  a  proper  case  for  Ihe  exercise  of  such  power. 

The  defendant  is  entitled,  as  matter  of  right,  to  a  copy  of  the  plaintiff^s 
account,  when  a  demand  for  it  is  applicable  to  the  nature  of  the  case  ;  but 
the  ^'bill  of  particulars  of  the  claim  "  which  the  court  may  order  *Mn  all 
cases  "  is  to  be  required  only  in  the  exercise  of  a  sound  discretion.  Upon 
examining  the  authorities  cited  by  the  defendant's  counsel,  it  will  be  found 
that  the  court  in  each  instance  has  evidently  had  reference  to  the  particular 
circumstances  of  the  case,  and  the  supposed  ability  of  the  party  to  give  the 
information  asked  for. 

The  decisions  which  are  relied  upon  as  having  the  most  direct  bearing 
upon  this  application  are  those  cited  from  the  English  Divorce  Court,  where 
the  petition  for  divorce  is  joined  with  an  action  for  damages  against  the 
alleged  paramour. 

In  these  cases  it  seems  to  be  common  to  order  particulars  to  be  given.  It 
is  worth  while  to  observe  the  manner  in  which  the  cause  of  aotion  is  stated 
in  the  petition  (corresponding  to  our  complaint)  under  their  practice.  Take, 
for  instance,  the  cases  cited  upon  the  very  able  brief  of  defendant's  counsel. 
In  Hunt  V.  Hunt  and  Duke  (2  Swab.  «fc  T.j,  the  petitioner  was  charged,  by 
way  of  recrimination,  with  having  committed  adultery  with  three  persons 
named,  without  stating  time  or  place.  In  Codriugton  v.  Codrington  and 
Anderson  (8  Swab.  &  T.),  the  charge  was  that  the  respondent  had  committed 
adultery  on  divers  occasions  since  April,  1859,  with  divers  persons.  Particu- 
lars were  ordered,  and  the  petitioner  then  alleged  frequent  acts  of  guilt  be- 
tween 1859  and  1862,  with  a  person  named,  at  Malta,  and  during  a  journey  to 
Switzerland,  Savoy,  Sardinia,  and  Italy.  Further  particulars  were  ordered,' 
it  appearing  that  the  information  on  which  tJie  charge  was  founded  was  contained 
»  a  diary  and  certain  letters  of  the  respondent. 

In  another  case,  Winscom  v.    Winseom  and  Plowden  (8  Swab.  &  T.),  the 
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allegatioD  was  of  adultery  in  or  about  the  year  1853,  at  Jubulpoor,  with  some 
man  other  than  the  petitioner.  Particulars  were  demanded,  and  the  order 
seems  to  have  beci^  satisfied  by  stating  the  offenses  as  committed  with  Edward 
Clark,  at  Jubulpoor,  in  February  or  March,  1853.  In  a  Massachusetts  case, 
Adams  v.  Adains  (16  Pick.  254),  the  libel  (or  complaint)  charged  that  the 
defendant  had  committed  various  acts  of  adultery,  at  various  times,  with  persons 
unknown,  during  a  period  of  eight  years.  It  would  be  difficult  to  imagine  a 
charge  much  more  general  and  indefinite  than  this. 

Under  a  system  which  tolerates  such  pleading  in  an  action  for  divorce  as 
is  instanced  by  the  foregoing  references,  the  complaint  must  of  course  be 
supplemented  by  a  statement  of  particulars. 

In  our  state  the  complaining  party  in  actions  for  divorce  has  always  been 
compelled,  hy  the  pleading^  to  specify  the  circumstances  of  the  offense  alleged, 
as  to  time  and  place,  with  as  great  particularity  as  under  the  systeua  of  orders 
adopted  elsewhere.  We  are  not  referred  to  a  divorce  case  in  this  state  where 
an  order  for  particulars  was  applied  for  or  made.  I  think,  too,  the  learned 
counsel  was  mistaken  in  supposing  that  the  settling  of  issues  in  a  divorce 
suit  ever  served  tlie  purpose  which  is  sought  to  be  attained  by  an  order.  The 
issues  were  framed  upon  the  pleadings;  these  were  required  to  allege  the 
offense  with  reasonable  certainty  of  time  and  place,  and  if  the  charge  was  too 
vague,  the  defect  was  not  remedied  by  supplying  an  issue  containing  the 
particulars,  but  the  issue  would  not  be  awarded ;  Codd  v.  Codd  (2  Johns.  Ch. 
224) ;   Wood  v.   Wood  (2  Paige,  108). 

The  pra(;tice  of  ordering  particulars  in  such  cases  seems  never  to  have 
obtained  here. 

Of  course,  bills  of  particulars  may  be  ordered  in  certain  cases,  and  some- 
times in  actions  of  tort.  We  have  been  referred  to  two  cases,  decided  by  our 
Supreme  Court,  Humphrey  V.  Cottleyou  (4  Cow.  64) ;  was  an  action  of  trover 
for  the  conversion  of  a  quantity  of  timber.  A  bill  of  particulars  was  ordered, 
and  the  plaintiff  delivered  an  account,  specifying  so  many  sticks  of  different 
kinds,  without  giving  dates  or  mentioning  any  time  within  which  the  several 
items  arose.  Tlie  court  say  the  date  of  the  items  should  be  given  with  as 
much  particularity  as  possible.  If  the  day  can  not  be  stated,  then  the  month 
or  year.  That  was  a  case  where  the  claim  was  susceptible  of  being  resolved 
into  particulars,  or  itemized,  with  approximate  dates,  as  much  so  as  an 
account  for  goods  sold.  The  difference  between  such  a  case  and  this  has  been 
sufficiently  discussed  by  Chief  Justice  Nbilson  in  the  Opinion  at  Special  Term. 

The  other  case  was  an  action  for  doWer,  Vischer  v.  Conant  (4  Cow.  396). 
'*  The  count  was  in  the  (then)  usual  general  form,  without  showing  any  land 
in  certain."  The  court  say  the  proper  course  was  the  same  as  in  ejectment, 
where  the  declaration  was  equally  general,  that  is,  to  ascertain,  by  a  bill 
of  particulars,  for  what  particular  land  the  plaintiff  was  proceeding. 

^^  This  proceeding  to  obtain  a  bill  of  particulars  seems  applicable  to  all 
actions  in  which  the  plaintiff  declares  generally  without  specifying  particu- 
larly his  cause  of  action." 

Surely,  an  order  requiring  the  plaintiff  to  specify  what  land  he  is  claiming 
in  a  suit,  does  not  go  far  as  a  precedent,  for  requiring  a  party  to  state  the 
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exact  date  of  a  secret  wrongful  act,  alleged  to  have  been  committed  against 
him. 

The  case  of  Early  v.  Smith,  cited  from  the  Appendix  to  12  Irish  Com. 
Law  R.,  comes  much  nearer  to  the  matter  before  us. 

The  action  was  for  slander,  and  the  complaint  8et  out  the  words  spoken 
without  stating  time  or  place.  The  court  made  an  order  which  was  modified 
on  appeal.  The  prevailing  opinion  says,  **  We  do  not  compel  the  plaintiff  to 
state  the  specific  times  at  which  he  charges  the  words  to  have  been  spoken, 
and  bind  him  by  them,  or  the  names  of  the  parties  to  whom  the  words  were 
spoken,  but  the  occasions  on  which  the  words  were  spoken." 

One  of  the  Judges  says  he  had  concluded  to  go  so  far,  not  without  diffi« 
culty,  and  another  dissented ;  but  the  decision  plainly  falls  short  of  the  point 
attempted  to  be  reached  in  this  case.  The  court  refused  to  bind  the  plaintiff 
to  specific  times. 

There  is  a  vast  difference,  too,  between  the  nature  of  that  action  and  of 
this. 

It  was  of  the  essence  of  slander,  that  the  words  had  been  spoken  in  tho 
presence  and  hearing  of  other  people,  and  the  plaintiflf  might  well  be 
presumed  to  have  the  means,  easily  accessible,  of  fixing  the  occasion,  and 
with  some  certainty,  the  time,  of  the  wrong.  No  such  presumption  naturally 
arises  here ;  indeed,  the  contrary  to  some  extent  appears. 

So  far  as  civil  actions  are  concerned,  the  great  particularity  in  stating 
time  and  place,  in  suits  for  divorce,  seems,  with  us,  to  be  peculiar  to  that 
action.  Our  attention  has  not  been  directed  to  any  case  in  this  State,  and  I 
am  not  at  this  moment  aware  of  any,  holding  in  an  action  for  damages  for  a 
wrong  committed,  when  the  time  of  the  commission  of  the  act  is  not 
material  to  constitute  the  cause  of  action,  that  the  particular  time  muat  be 
stated,  and  proved  according  to  the  allegation. 

The  dissenting  opinion  in  Earlt/  v.  /Swi^A  very  forcibly  says:  '^Hitherto 
the  law,  although  it  has  required  the  plaintiff,  in  point  of  form,  to  allege 
time  and  phice  for  the  charge  which  he  makes,  has  been  perfectly  settled  that 
he  is  not  tied  up  as  to  his  proof,  either  as  to  time  or  place.  It  has  been  no 
objection  that  at  the  trial  he  proves  the  slander  at  one  place,  though  he  has 
laid  it  at  another,  or  that  he  proves  it  at  one  time,  though  he  has  laid  it  at 
another." 

This  is  true  as  to  other  torts,  including  the  offenses  charged  in  this  com* 
plaint,  as  well  as  in  reference  to  an  action  for  slander.  I  quote  again  from 
the  same  opinion:  ^^  It  is  said,  Oh,  it  is  a  great  hardship  to  the  defendant  to 
go  to  trial  without  knowing  the  precise  times  and  places  on  which  the  plain- 
tiff means  to  rely.  But  that  is  a  hardship  to  which  plaintiffs  and  defendants 
have  been  subject  for  hundreds  of  years — for  as  long  as  we  have  records  of 
law." 

I  think  such  is  the  state  of  the  law  with  us  to-dtfy ;  unavoidably  so,  and 
that  it  would  be  inconsistent  with  well -settled  and  reasonable  rules  to  **  tie 
up  "  the  plaintiff^  in  such  an  action  as  this,  to  any  particular  date,  or  dates, 
to  be  stated  in  advance. 

With  all  the  uncertainties  of  human  testimony  no  man  can  foresee  the 
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chaDces  and  accidents  of  a  trial;  and,  as  to  immaterial  circnmstancea,  great 
latitude  should  be  allowed. 

This  will  be  still  more  apparent  from  a  consideration  of  the  nature  of  the 
proof  upon  which,  so  far  as  disclosed,  this  plaintiff  must  mainly  rely. 

The  moving  affidavits  make  extracts  from  a  published  statement  of  the 
plaintiff,  in  which  he  speaks  of  confessions  alleged  to  have  been  made  to  him 
by  his  wife  and  by  the  defendant. 

It  is  not  at  present  apparent  how  her  confessions  can  be  made  use  of  as 
evidence  on  the  trial ;  as  to  those  of  the  defendant,  it  does  not  appear  from 
plaintiff*s  statement,  as  quoted,  that  such  confessions  furnished  him  with  the 
information  as  to  dates  which  would  enable  him  to  comply  with  the  order 
sought  for,  nor  is  it  quite  clear  that  a  plaintiff  in  such  an  action  ought  to  be 
compelled  to  rest  his  case  upon  the  accuracy  or  reliability  of  data  so  obtained, 
even  if  the  particulars  were  given  him. 

Now,  suppose  the  plaintiff  comes  into  court  and  upon  the  trial  swears  to 
confessions  of  guilt,  as  made  to  him  by  defendant,  broad  enough  to  sustain 
the  complaint,  if  credited  by  the  jury;  suppose  he  succeeds  in  producing 
other  witnesses  who  shall  swear  to  similar  confessions  and  to  circumstances 
pointing  in  the  same  direction;  and  also  introduces  papers,  written  and 
signed  by  the  defendant,  which  are  claimed  by  plaintiff  to  be  substantially 
confessions  of  the  offense  charged ;  but  that  any  array  of  proof  of  this  sort 
should  fail  to  point  out  specific  days  or  times  of  the  alleged  wrongs,  what 
would  be  the  consequence  should  the  jury  be  satisfied,  upon  such  evidence, 
of  the  defendant's  guilt  ? 

In  accordance  with  the  general  rules  applicable  to  the  trial  of  issues,— rules 
which  I  conceive  to  be  fair  and  just, — the  plaintiff  would  in  that  case  be 
entitled  to  a  verdict.  He  would  have  made  out  (supposing  the  jury  to  find  as 
stated)  the  substance  of  his  allegations,  and  it  would  matter  not  whether  the 
wrongs  were  committed  upon  this  day  or  that,  within  the  general  period  cov- 
ered by  the  complaint.  But  if  we  should  make  the  order  which  is  now  asked 
for,  the  defendant  might,  in  the  first  place,  with  great  plausibility  object  to 
all  proof  which  does  not  point  to  some  specific  time,  and  in  the  next  demand 
a  verdict  of  acquittal,  even  if  the  jury  should  believe  the  evidence  against 
him,  because  he  had  not  been  shown  to  have  conunitted  the  offenses  at  the 
particular  times  to  which  the  plaintiff  had  been  confined  by  the  order  and  the 
bill  of  particulars. 

If  this  result  would  not  follow  upon  such  a  state  of  facts,  I  see  no  object 
in  asking  for  the  order;  and  if  such  a  result  should  follow,  it  seems  to  me  it 
would  be  a  reproach  upon  the  administration  of  justice. 

I  think  the  parties  can  have  a  perfectly  fair  trial  of  the  issues  in  the  ordi* 
nary  way,  and  I  am  therefore  in  favor  of  afiSrming  the  order  made  at  Special 
Term,  but  without  costs. 

McCuE,  J. — Appeal  from  an  order  made  at  Special  Term  denying  the 
defendant's  application  to  compel  the  plaintiff  to  furnish  a  statement  of  bill 
of  particulars  of  the  times  and  places  when  the  several  acts  of  adultery 
charged  in  the  complaint  were  committed. 
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The  action  is  for  erim.  eon.  The  complaint  alleges  that  the  adultery  was 
committed  at  the  house  of  the  plaintiff ;  also  at  the  house  of  the  defendant — 
both  situated  in  the  city  of  Brooklyn — **  on  or  about  the  10th  day  of  October, 
1868,  and  on  divers  other  days  and  times  after  that  day,  and  before  the  com- 
menoement  of  this  action." 

The  answer  is  a  full  denial  of  each  and  every  act  of  adultery.  The  de- 
fendant's application  was  to  compel  the  plaintiff  to  show  cause  why  he  should 
not  deliver  to  the  defendant's  attorneys  a  statement  in  writing  of  the  particu- 
lar times  and  places  at  which  he  expects  or  intends  to  prove  that  any  acts  of 
adultery  or  criminal  intercourse  took  place  between  the  defendant  and  the 
wife  of  the  plaintiff^  and  of  the  particular  times  and  places  at  which  he  ex- 
pects or  intends  to  prove  that  the  defendant  confessed  any  such  acts  of  adul- 
tery or  criminal  intercourse,  or  be  precluded  from  giving  evidence  upon  the 
trial  of  any  such  acts  or  confessions  not  specified  in  such  bill  of  particulars. 
Before  passing  to  the  examination  of  the  questions  presented  in  this  appeal, 
we  think  it  proper  to  notice  two  objections  raised  to  the  defendant's  applica- 
tion, since  the  early  disposition  of  these  objections  will  very  much  simplify 
our  labor.  The  objections  referred  to  are,  first,  that  the  defendant  desired  a 
bill  of  particulars  of  the  confession  made  by  the  plaintiff's  wife,  which  it  is 
claimed  could  not  be  introduced  against  the  defendant  ;  and,  second,  that 
the  claim  of  the  plaintiff  is  for  the  loss  of  affection,  comforts,  society,  and 
assistance  of  his  wife,  and  that  if  the  defendant  had  accomplished  this  with- 
out seduction,  his  liability  would  have  been  the  same."  [See  point  14, 
Respondent's  printed  points.] 

An  examination  of  the  order  to  show  cause  disposes  of  the  first  objection ; 
the  bill  of  particulars  desired  does  not  call  for  the  confession  of  the  wife, 
only  for  those  made  by  the  deponent  himself. 

The  second  objection  is  not  well  taken.  The  loss  of  the  affection,  comfort, 
society,  and  assistance  of  the  wife  are  elements  of  damage,  it  is  true,  but  the 
plaintifi's  right  of  action  rests  alone  upon  the  fact  of  the  seduction  of  the 
wife,  and  if  the  plaintiff  fails  to  prove  that  fact,  notwithstanding  that  he 
may  have  lost  her  affections,  «&c.,  he  must  fail  in  this  action.  A  special  action 
on  the  case  might  give  him  relief,  but,  in  this  action,  failing  to  prove  that 
the  defendant  debauched  the  plaintiff^s  wife,  the  plaintiff  has  no  standing  in 
court.  It  would  not,  therefore,  follow,  as  stated  in  the  fourteenth  point 
referred  to,  that,  if  the  defendant  was  entitled  to  have  the  bill  of  particulai-s 
applied  for,  he  would  be  equally  entitled  to  have  the  items  of  proof  proposed 
to  be  introduced  in  the  trial,  touching  the  defendant's  frequent  visits,  hip 
presents,  and  the  various  arts  by  which  the  defendant  won  the  affections  of 
the  plaintiff's  wife. 

These  questions  disposed  of,  we  proceed  to  consider  the  single  question 
presented  on  this  appeal,  viz. :  has  this  court  power,  after  issue  joined  in  an 
action  of  erim,  con.^  to  order  a  bill  of  particulars  ^*  of  the  divers  other  days 
and  times  "  after  the  one  particular  day  named  in  the  complaint,  when  the 
criminal  conversation  is  claimed  to  have  taken  place,  and  of  the  particular 
gruilty  acts  which  it  is  claimed  the  defendant  has  confessed  ?  No  objeC' 
tion  is  raised  to  the  power  of  this  court  at  General  Term  to  review  the 
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order    appealed    from.     The    order    is    sought    to    be    sustained    on    the 

grounds  : 

First — ^That  section  158  of  the  Code,  which  provides  for  the  delivery  to 
either  party,  on  demand,  or  on  the  order  of  the  court,  of  "  the  items  of  an 
account"  set  up  in  a  pleading,  or  **a  bill  of  particulars  of  the  claim"  of 
either  party,  does  not  apply  in  the  case  of  a  claim  such  as  that  which  forms 
the  subject  of  this  action ;  and, 

Second — That  the  defendant's  application  should  have  been  made  under 
section  160  of  the  Code — "  When  the  allegations  of  a  pleading  are  so  indefinite 
and  uncertain  that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite  and  certain 
by  amendment " :  and  that  having  omitted  to  make  the  application  before 
answcriuif,  the  defendant  has  thereby  accepted  the  complaint  as  sufficient, 
and  has  waived  the  right  to  require  any  amendment  of  the  complaint. 

I  understand  the  defendant's  application  to  have  been  denied  by  his 
Honor,  the  Chief  Judge,  not  because  there  were  no  merits  in  the  application, 
but,  because,  '*of  want  of  power  to  grant  the  same,  as  well  as  for  other 
grounds  stated,"  in  the  opinion  of  the  court.  The  main  consideration 
suggested  by  the  learned  Chief  Judge  for  refusing  the  application  seems 
based  upon  the  assumption  that  if  any  question  could  be  raised  in  relation  to 
the  form  of  the  complaint  the  defendant  should  have  applied  to  have  the 
complaint  made  more  definite  and  certain;  and  that  to  compel  the  plaintiff  to 
give  the  particulars  called  for,  is  in  effect  to  compel  him  to  disclose  the 
evidence  upon  which  the  plaintiff  relies  to  establisli  his  cause  of  actk>n  on 
the  trial. 

With  great  respect  we  think  this  position  erroneous.  The  complaint  as  a 
pleading  is  good,  and  follows  the  established  forms ;  there  is  no  indefiniteness 
or  uncertainty  in  the  nature  of  the  charge;  it  is  distinctly  alleged  that  the 
defendant  debauched  the  plaintiff's  wife.  This  act  is  declared  to  have  been 
committed  on  the  10th  day  of  October,  1868,  thus  bringing  it  within  the 
statute  of  limitations.  Except  for  this  purpose,  the  allegation  of  time  would 
have  been  immaterial.  Proof  of  the  adultery,  therefore,  on  or  about  the 
date  particularly  alleged,  would  establish  the  right  of  the  plaintiff  to  recover. 
That  fact  established,  the  plaintiff  has  a  perfect  cause  of  action,  and  the  other 
matter  alleged  in  the  complaint  as  to  the  loss  of  wife's  affections,  society, 
and  services,  enter  into  the  cause  only  as  bearing  up  the  question  of  damages. 

The  defendant  could  not  obtain  the  information  he  asks,  under  this 
section,  because  it  is  only  when  the  charge  which  he  is  called  on  to  meet  is 
not  apparent  in  the  complaint  that  the  court  has  power  to  make  that  pleading 
more  definite  and  certain. 

It  matters  not  whether  the  defendant  did  or  did  not  debauch  the  plaintiff*8 
wife  at  divers  other  days  and  times  between  the  10th  day  of  October,  1868, 
and  the  time  of  the  commencement  of  the  action.  If  guilty  on  the  one  day 
alleged,  he  is  guilty  of  the  wrong  complained  of,  and  the  plaintiff  is  entitled 
to  recover  damages. 

Even  if  the  plaintiff  should  fail  to  establish  the  commission  of  an  act  of 
adultery  on  the  10th  day  of  October,  1868,  the  charge  is  still  definite  and 
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distinct  against  bim,  and  if  the  plaintiff  can  establish  the  commission  of  a 
single  act  of  criminal  conversation  between  said  10th  day  of  October,  1868, 
and  the  time  of  the  commencement  of  this  action,  his  cause  of  action  is  thus 
fully  established. 

The  court,  therefore,  can  give  him  no  relief  under  section  160,  because 
the  nature  of  the  charge  against  him  is  apparent  on  the  face  of  the  complaint, 
and  the  time  immaterial,  except  to  the  defendant,  to  enable  him  to  prepare 
for  trial. 

It  does  not  follow  that  because  the  plaintiff  is  compelled  to  designate 
with  some  reasonable  particularity  those  other  days  and  times,  that  he  is 
necessarily  obliged  to  disclose  the  evidence  by  which  his  cause  of  action  is  to 
be  sustained,  and  thus  expose  his  preparation  and  means  of  attack.  On  the 
contrary,  let  us  assume  that  one  of  these  other  days  and  times  is  the  10th  day 
of  October,  1869,  and  is  so  assigned  by  the  plaintiff.  What  light  is  furnished 
to  the  defendant  by  which  he  can  foresee  in  any  way  the  proof  by  which  the 
plaintiff  on  the  trial  proposes  to  establish  the  defendant's  guilt. 

The  plaintiff  has  now  undoubtedly  the  proof  within  his  reach,  by  w^hich 
he  hopes  to  establish  the  fact  ;  but  the  names  of  the  witnesses  who  saw  the 
guilty  act  committed,  or  the  circumstantial  evidence  by  which  the  plaintiff, 
in  the  absence  of  direct  proof,  will  endeavor  to  establish  the  defendant's 
guilt,  are  not  disclosed.  How  can  it  be  said  that  to  give  this  date  either 
absolutely,  or  with  reasonable  approximation,  affords  the  defendant  any 
opportunity  to  tamper  with  or  eloign  an  unwilling  witness,  or  enables  him 
to  manufacture  testimony  to  meet  facts  and  circumstances  known  only  to  the 
plaintiff,  and  not  disclosed  under  the  order  applied  for,  and  agaiust  which  it 
seems  to  me  impossible  that  he  should  be  able  to  manufacture  any  available 
testimony  ? 

I  have  dwelt  thus  at  length  upon  this  branch  of  the  case,  because  the  de- 
cision of  the  court  below  seems  to  rest  mainly  upon  the  points  that  the 
defendant  had  a  full  and  ample  remedy,  under  section  160,  which  he  has 
Yoluntarily  abandoned,  and  that  the  application  of  the  defendant  called  for 
the  disclosure  of  the  evidence  upon  which  the  plaintiff  relies  to  establish  his 
claims  for  damages. 

1  do  not  concur  with  the  learned  Chief  Judge,  that  the  question  is  not  of 
much  moment  to  the  defendant,  as  the  information  to  which  he  could  have 
been  entitled  (that  is  under  section  160),  ^*  may  yet  be  obtained  by  examining 
the  plaintiff  before  the  trial.'' 

Undoubtedly  the  plaintiff  might  be  examirfed  bgfore  trial,  but  it  is  diflS- 
cult  to  imagine  any  line  of  examination  which  would  be  permissible,  which 
would  give  the  defendant  any  information  as  to  the  days  and  times  on 
which  it  is  proposed  to  prove  any  guilty  acts  between  the  defendant  and  the 
plaintiff's  wife.  If  we  assume,  for  example,  as  we  properly  should,  that  the 
plaintiff  is  innocent  of  any  collusion  with  the  alleged  guilty  parties,  that  the 
defendant  wrongfully  and  wickedly  and  without  his  privity  or  consent,  com- 
mitted this  great  wrong  against  him,  and  that  to  make  out  the  case,  he  relies 
upon  statements  made  to  him  by  parties  who  themselves  have  witnessed  the 
guilty  acts,  or  upon  circumstantial  evidence,  or  upon  both,  can  the  plaintiff 
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be  compelled  to  disclose  either  ^cir  statements  or  their  circumstances  t  The 
statements  of  other  parties  are  incompetent  as  evidence.  We  submit,  there- 
tore,  that  the  examination  of  the  plaintiff  before  trial  does  not  give  him  the 
particulars  he  desires. 

It  is,  however,  of  vital  importance  to  the  defendant  that  he  should  know 
in  advance  of  the  trial  with  reasonable  particularity,  when  it  is  claimed  that 
he  has  committed  any  wrong  against  the  plaintiff,  non  constat^  but  that  if 
advised  of  the  times  and  occasions  he  might  be  able  to  establish  that  he  was 
absent  from  the  city  when  it  is  alleged  the  adultery  was  committed,  or  that 
because  of  some  other  facts  or  circumstances  the  charge  is  equally  untrue. 

The  plaintiff  was  undoubtedly  prepared,  at  the  time  his  action  was  com- 
menced, to  bring  forward  the  necessary  proofs,  the  complaint  is  sworn  to, 
and  we  must  assume,  for  the  present  purpose,  that  the  plaintiff  believes  the 
matters  alleged  by  him  to  be  true,  and  that  this  belief  is  based  upon  facU 
and  circumstances  and  information  in  his  possession,  and  they  ought  to  be 
very  full  and  clear  to  warrant  the  grave  charges  therein  made. 

The  answer  is  verified,  and  as  before  observed  contains  a  full  and  unequi- 
vocal denial  of  the  charges  made  in  the  complaint.  We  have  no  right  to 
presume  the  defendant  guilty.  The  burden  of  proof  rests  upon  the  plaintiff. 
The  defendant  may  not  be  put  upon  his  defense  until  the  plaintiff  has  estab- 
lished at  least  a  'prima  facie  case  against  him,  and  it  is,  therefore,  begging  the 
whole  question  to  say  that  the  defendant,  if  guilty,  knows  of  course  all  the 
facts  which  can  possibly  be  introduced  against  him.  We  have  no  right  to 
presume  that  either  party  will  attempt  the  manufacture  of  false  testimony,  but 
certainly  the  opportunity  to  do  so  is  as  free  to  the  plaintiff  as  to  the  defendant. 

It  is  no  injustice,  therefore,  to  ask  the  plaintiff  to  designate  the  times 
when  the  acts  of  which  he  complains  were  committed.  It  can  not  in  any 
way  disclose  his  line  of  attack.  It  is  fair  to  the  defendant  that  he  should  be 
pointed  with  some  degree  of  certainty  to  the  times  and  occasions  to  enable 
him  to  meet  the  charges  fairly.  I  am  satisfied  that  this  course  and  this 
course  alone  will  aid  the  cause  of  justice  and  lend  to  the  ascertainment  of  the 
truth. 

Secondly,  as  to  the  power  of  the  court  to  grant  the  order.  The  authorities 
cited  by  the  learned  counsel  for  the  defendant,  leave,  I  think,  no  room  to 
doubt  that  in  England,  and  in  some  of  our  sister  States,  the  practice  is  well 
established  to  the  full  extent  claimed.  It  is  insisted,  however,  that  this 
practice  has  never  prevailed  in  this  State,  and  that  the  only  powers  possessed 
by  our  courts  are  under  sectidns  158  and  160  of  the  Code.  I  have  already 
endeavored  to  show  that  section  160  has  no  application. 

The  first  paragraph  of  section  158,  referring  to  the  items  of  an  account, 
clearly  refers  to  an  account  stated,  and  has  no  application  to  the  statement 
which  the  defendant  seeks.     Johnaon  v.  Malhi^  (2  Robt.  681). 

The  concluding  portion  of  the  section  has,  however,  a  very  important 
bearing  upon  the  question  under  review.  It  was  undoubtedly  the  object  of 
the  Code  to  simplify  the  practice  and  proceedings  in  the  courts  of  our  State, 
and  to  the  extent  and  in  the  cases  in  which  the  Code  undertook  to  lay  down 
rules  and  regulations,  all  other  statutory  provisions  inconsistent  therewith 
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were  repealed  (sec.  468),  but  the  rules  and  practice  of  the  courts  in  civil 
actions,  which  were  not  inconsistent  with  the  Code,  were  specially  declared 
to  be  in  force,  subject  to  the  power  of  the  respective  courts  to  modify  or  alter 
the  same  (sec.  460). 

It  is  declared  that  the  distinction  between  legal  and  equitable  remedies 
•hoold  no  longer  continue,  and  that  a  uniform  course  of  proceeding  should 
api^y  in  all  cases.  As  originally  framed,  section  158  bore  this  heading: 
'*  How  to  State  an  Account  in  a  Pleading,"  and  provided  only  for  the  furnish- 
ing of  the  items  of  an  account  therein  alleged.  The  title,  so  to  speak,  of  the 
action  clearly  indicated  and  limited  its  offices.  In  1851  the  section  was 
amended  by  providing  for  the  delivery  of  a  further  account  when  the  one 
delivered  is  defective,  and  further  provided,  *^  and  the  court  may  in  all  cases 
order  a  bill  of  particulars  of  the  claim  of  either  party  to  be  furnished."  It  is 
crident  that  the  Legislature  meant,  in  this  one  section,  to  simplify  and  con- 
dense in  the  shortest  possible  form,  but  with  the  most  enlarged  application, 
such  rules  of  practice  as  in  its  judgment  were  best  calculated  to  bring  about 
a  furtherance  of  justice ;  and  to  the  end  that  a  party  to  the  action,  plaintiff 
as  well  as  defendant,  might  be  fully  apprif(ed  of  the  full  and  particular 
claims  'made  against  him,  the  courts  were  authorized  in  all  cases  to  order  a 
bill  of  particulars  of  the  claim  of  either  party  to  be  furnished.  This  pro- 
vision does  not  apply  to  the  nature  of  the  charge,  but  rather  to  its  extent. 
The  precise  nature  of  the  charge,  as  already  shown,  is  covered  by  section  158, 
as  well  as  by  section  142,  which  specifies  that  the  complaint  shall  contain  a 
plain  and  concise  statement  of  the  facts  constituting  the  cause  of  action. 

The  charge  is  fully  stated  when  the  complaint  alleges  that  the  defendant 
debauched  the  plaintifi^s  wife,  but  the  plaintiff^s  claim  is,  that  the  defendant 
not  only  committed  this  act  upon  one  occasion,  to  wit, — October  10, 1808,  but 
on  divers  other  days  and  times.  It  certainly  will  not  be  contended  that  the 
word  claim  can  have  any  reference  to  the  items  of  damage. 

Under  section  158,  then,  we  are  of  opinion  that  the  court  has  power  to 
order  the  plaintiff  to  furnish  such  further  particulars  as  the  circumstances  of 
the  case  require. 

I  have  not  been  able  to  find  an  adjudicated  case  in  our  reports  where  such 
particulars  have  been  ordered  in  a  civil  action,  but  the  practice  is  not  an 
unfamiliar  one  in  criminal  cases  eveu  in  our  state,  and  in  actions  for  divorce 
before  the  Code. 

Bee  Lambert  v.  the  People  (9  Cow.  586).  Senator  Spencer  who  delivered 
the  opinion  of  the  court,  referring  to  the  rule  in  criminal  cases,  that  the 
indictment  must  not  only  contain  a  description  of  the  crime  but  also  a  state- 
ment of  the  facts  by  which  it  is  constituted  so  as  to  identify  the  accusation, 
and  to  the  rule  in  indictments  for  barratry,  requiring  the  prosecution  to 
famish  a  bill  of  particulars  which  shall  specify  the  particular  instances,  says : 
**  This  simple  and  plain  rule  is  so  agreeable  to  common  sense  and  common 
justice,  that  it  needs  not  any  authority  to  support  it." 

In  the  case  of  Wood  v.  Wood^  an  action  for  divorce  (2  Paige  118),  the 
Chancellor  held  that  **  the  only  safe  and  prudent  course  is  to  require  the 
charge^  whether  of  crimination  or  recrimination,  to  be  stated  in  the  pleadings 
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and  in  the  issues  in  such  a  manner  that  the  adverse  party  may  be  prepared  to 
meet  it  on  the  trial,"  and  that  *' neither  party  has  a  right  to  make  such  a 
charge  against  the  other  on  mere  suspicion,  relying  upon  being  able  to  fish  up 
testimony  before  the  trial  to  support  the  allegation." 

In  the  case  of  Early  v.  Smith  (12  Irish  Law  R.  Appendix  xxxv.),  which 
was  an  action  for  slander,  the  defendant  applied  to  the  court  for  an  order 
compelling  the  plaintiff  to  furnish  the  names,  descriptions,  and  addresses  of 
the  persons  in  whose  presence  the  slanderous  words  were  spoken,  as  well  as 
the  time  when  and  the  places  where  they  were  spoken.  The  application  seemed 
a  novel  one;  no  precedent  for  such  an  order  was  cited;  but  the  court,  after 
full  examination,  granted  the  order  in  a  modified  form  —  ^ though  for 
the  first  time  applied  for." 

It  was  claimed  in  that  case,  as  it  is  in  this,  that  such  an  order  would  enable 
the  defendant  to  tami)er  ynXh  the  plaintiff's  witnesses  to  which  the  court  replied : 

^^That  is  an  objection  to  which  we  should  not  yield;  it  may  be  raised  to 
almost  every  application  for  a  bill  of  particulars.  The  object  of  this  appli- 
cation is  to  enable  the  defendant  to  go  down  to  trial,  knowing  the  case  which 
he  is  to  meet;  and  to  prevent  him  from  being  taken  by  surprise." 

The  court  directed  the  plaintiff  to  furnish  a  statement  of  the  occasions  on 
which  the  words  were  spoken,  but  not  of  the  names,  descriptions,  and 
addresses  of  the  persons  present. 

The  power  of  the  court  under  section  158  is  without  limitation.  The 
court  may  in  all  canes  order  a  bill  of  particulars  of  the  claim  of  either  party  to 
be  furnished.  This  language  is  broad  enough  to  cover  this  case,  and  the  rea- 
son for  the  rule,  which  has  obtained  in  our  State  in  criminal  actions  and 
actions  for  divorce,  applies  with  equal  force  to  an  action  for  erim.  eon.  We 
are  justified  in  saying  that  it  applies  with  greater  force  in  the  case  at  bar,  for 
the  effect  of  a  verdict  against  the  defendant  is  practically  to  stamp  as  an 
adulterer  a  person  not  a  party  to  the  action,  and  therefore  unable  to  make 
any  defense  in  court. 

We  think  the  effect  of  this  section  is  to  incorporate  into  our  practice  the 
most  liberal  rules  which  have  prevailed  in  other  countries  and  states  which 
recognize  with  us  the  common  law  in  so  far  as  such  rules  tend  to  bring  about 
the  more  perfect  administration  of  justice. 

To  recapitulate  the  conclusions  to  which  we  have  come  : 

1.  The  precise  nature  of  the  charge  being  apparent  in  the  complaint,  the 
defendant  could  not  obtain  the  particulars  sought  under  (he  provision  of 
section  100. 

2.  The  court  below  had  power  under  section  158,  to  order  the  particulars 
asked  for  by  the  defendant  to  the  extent  of  compelling  the  plaintiff  to  desig- 
nate with  all  possible  particularity  the  times  and  occasions  when  the  guilty 
acts  were  committed,  whether  the  plaintiff  was  possessed  of  the  information 
from  the  confessions  of  the  defendant  or  otherwise. 

3.  That  the  discretion  given  to  the  court  to  order  such  bill  of  particulars, 
is  a  legal  discretion  to  be  exercised  according  to  the  well-established  rules 
and  practice  of  the  court ;  and  lastly. 

That  the  order  appealed  from  should  be  reversed ;  without  costs,  however, 
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ORDER. 


The  following  order  was  accordingly  entered : 

At  a  General  Term  of  the  City  Court  of  Brooklyn,  held  at  the  Court 
House,  City  of  Brooklyn,  on  the  19ih  day  of  November,  1874. 

Present, — Hon 


on.  Geo.  G.  Retkolds,   )  jj 
**     Alexakdeb  McCue,  J 


[TiOe  0/ cause,] 

The  appeal  from  the  order  entered  in  this  action  on  the  fifth  day  of 
NoTember,  1874,  denying  the  defendant's  application  to  compel  the  plaintiff 
'*  to  deliver  to  the  defendant's  attorneys  a  statement  in  writing  of  the  par- 
ticular times  and  places  at  which  the  plaintiff  expects  or  intends  to  prove 
that  an  act  of  adultery  or  criminal  intercourse  took  place  between  the 
defendant  and  the  wife  of  plaintiff,  and  of  the  particular  times  and  places  at 
which  he  expects  or  intends  to  prove  that  the  defendant  confessed  any  such 
act  of  adultery  or  criminal  intercourse,''  having  been  heard  at  the  General 
Term, 

It  is  now,  on  motion  of  Morris  &  Pearsall,  attorneys  for  the  plaintiff  and 
respondent,  after  hearing  Thomas  G.  Shearman,  Esq.,  for  the  appellant,  and 
Samuel  D.  Morris,  Esq.,  and  William  A.  Beach,  Esq.,  for  the  respondent, 

Ordered^  Tnat  the  said  order  be,  and  the  same  is  hereby  in  ail  respects 
aflkmed,  with  costs. 

Enter,  G.  G.  R. 

(A  copy.)  Stefhen  J.  Colahan,   Cleric 
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From  the  order  of  the  General  Term,  defendant  appealed,  and  filed  the 
following  notice  of  appeal  and  undertaking : 

[  Title  of  the  cause.] 

Gbntn  :  Please  take  notice  that  the  defendant  hereby  appeals  to  the 
Court  of  Appeals  from  the  order  of  the  General  Term  of  this  Court,  made 
herein  on  the  19th  day  of  Novemlier,  instant,  and  entered  herein  on  the  20th 
day  of  November,  instant,  affirnnng  the  order  of  the  Special  Term,  made 
herein,  on  the  30th  day  of  October,  1874,  and  entered  herein  on  the  6th  day 

*The  proceedlnsr^  in  the  Appellate  Court  are  inserted  in  tlieir  connection  here  onntccoimt 
of  tbe  imp  iitance  of  tlie  qnentions  involved,  and  because  of  their  neceseity  to  an  undersiandlng 
of  the  Mbseqaent  proceedini^s  in  this  court. 
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of  November,  1874,  denying  defendant's  motion  for  a  bill  of  particnlan,  and 
from  every  part  thereof. 

Tours,  &c.,  Sheabmak  &  Stebliko,  BrfendanV^  Attomeyi. 
To  8.  J.  CoLAHAN,  Ol^k  of  the  City  Court  of  Brooklyn. 
MoBBiB  &  Pbabhall,  Flaintiff*s  Attorneys 


{Title  of  eauie,] 

Whereas  on  the  19th  day  of  November,  1874,  in  the  City  Court  of 
Brooklyn,  an  order  was  made  by  the  General  Term  thereof  affirming  the  order 
made  at  Special  Term  on  the  80th  day  of  October,  1874,  denying  defendant's 
application  for  a  bill  of  particulars;  and  the  above  named  appellant  feeling 
aggrieved  thereby  intends  to  appeal  therefrom  to  the  Court  of  Appeals. 
Now,  therefore,  Elmer  H.  Garbutt,  of  No.  161  St.  James  place,  in  the  city  of 
Brooklyn,  and  8.  V.  White,  of  No.  210  Columbia  Heights,  in  the  city  of 
Brooklyn,  do  hereby,  pursuant  to  the  statute  in  such  cases  made  and  pro- 
vided, undertake  that  the  said  appellant  will  pay  aU  costs  and  damages  which 
may  be  awarded  against  him  on  said  appeal,  not  exceeding  five  hundred 
dollars. 

Dated  New  York,  Nov.  21,  1874.  Eijceb  H.  Gabbutt. 

8.  V.  Whitb. 


City  and  County  of  Nem  Torh^  ss. :  Elmer  H.  Ghkrbutt,  one  of  the  subscrib- 
ers to  the  foregoing  undertaking,  being  duly  sworn,  says  that  he  is  a  resident 
and  house-holder  within  this  state,  and  Is  worth  the  sum  of  one  thousand 
dollars  over  all  his  debts  and  liabilities,  and  exclusive  of  property  exempt  by 
law  from  execution.  Et.mkb  H.  Gabbutt. 

Sworn  to  before  me  this  21st  day  of  November,  1874. 

Olin  J.  Claubon,  Notary  Public^  New  Tori  County. 


City  and  County  of  New  York,  ss. :  S.  V.  White,  one  of  the  subscribers  to 
the  foregoing  undertaking,  being  duly  sworn,  says  that  he  is  a  resident  and 
freeholder  within  this  State,  and  is  worth  the  sum  of  one  thousand  dollars 
over  all  his  liabilities,  and  exclusive  of  property  exempt  by  law  from 
execution.  8.  Y.  Whitb. 

Sworn  to  before  me  this  21st  day  of  November,  1874. 

OuN  J.  Clausoit,  Notary  Public^  New  York  County. 
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Aboument  before  the  Coubt  of  Appeals,  December  Ist,  1874. 

Mr,  Evarts  (with  whom  were  Mr,  Shearman  and  fkimxtd  Uand)  for  the 
appellant,  arprued  the  following  points: 

L  The  order  of  the  General  Term  is  appealable  to  this  court.  1.  The 
order  of  the  Special  Term  was  expressly  based  upon  the  alleged  want  of  power 
in  the  court  to  grant  the  defendant's  motion.  Nor  is  this  qnalified,  in  any 
material  degree,  by  the  words  *'and  on  the  other  grounds  stated.''  These 
other  grounds  are  not  reasons  of  mere  discretion.  The  decision  was  made,  as 
appenrs  fron^  the  opinion  of  Judge  Neilson,  on  the  theory,  first,  that  section 
158  of  the  Code  was  the  sole  source  of  authority  to  the  court,  and  that  the 
Code  did  not  give  the  court  power  to  order  particulars  in  such  a  case  as  this ; 
and  second,  that  the  practice  of  the  courts  prior  to  the  Code,  established  no 
precedent  which  would  justify  an  order  for  particulars  in  this  case,  even  if 
the  Code  were  out  of  the  way.  Now  the  non-existence  of  any  practice  which 
would  by  analogy  justify  the  order  demanded  by  the  defendant,  would  have 
established  the  want  of  rightful  power  in  the  court  as  effectually  as  the 
omission  of  such  an  authority  from  a  statute  creating  a  court  of  special  juris- 
diction. The  courts  have  no  such  discretion  as  entitles  them  to  invent  an 
absolutely  new  practice  for  use  in  old  and  ^familiar  proceedings.  And  Judge 
Neilson's  decision  proceeded  entirely  upon  the  ground  that  an  order  for 
particulars  in  this  case  would  be  just  such  an  abuse  of  discretion  as  this. 
Mark  his  words.  He  does  not  say  that  to  grant  the  motion  would  be  merely 
**  unwise  "  or  **  indiscreet."  He  says  it  would  be  ** reprehensible,"  as  a  serious 
and  dangerous  innovation.  This  is  not  the  language  of  a  Judge  who  simply 
exercised  an  acknowledged  discretion,  denying  the  motion  because  of  some 
peculiar  facts  or  absence  of  fact  which  might  exist  or  not  exist  in  another 
action  of  the  same  nature.  It  is  the  language  of  a  Judge  who  thinks  that  he 
is  restrained  by  the  law  from  granting  the  relief  asked.  2.  The  General  Term 
Judges  being  equally  divided,  the  order  of  affirmance  was  purely  formal,  and 
their  opinions  must  be  laid  out  of  the  case.  The  fact  that  Judge  Reyn^olds 
thought  that  the  bill  of  particulars  should  be  denied  on  discretionary  grounds 
is  wholly  immaterial,  because  Judge  McCue  thought  otherwise,  and  the 
divided  court  had  no  power  to  alter  the  decision  of  Judge  Xeilson,  either  in 
form,  substance,  or  motive.  That  decision,  by  the  very  terms  of  the  order, 
stands  '*  in  all  respects  affirmed."  3.  The  order  below  is  therefore  made  upon 
a  matter  of  practice,  **not  involving  any  discretion,"  and  it  affects  one  of 
the  most  *'  substantial  rights  "  which  can  be  involved  in  any  question  of 
practice.  Code  sec.  11;  Russell  v.  Conn  (20  N.  Y.  81);  People  v.  Central  R. 
R.  Co.  (29  N.  Y.  418);  Beach  v.  CMmberlain  (8  Wend.  300). 

n.  At  common  law,  the  court  has  power  to  order  a  bill  of  particulars  in 
any  action,  without  regard  to  its  nature,  subject,  or  form.  This  power  is 
independent  of  statute:  it  is  incident  to  the  general  administration  of  justice. 
1  PhiUips  on  Evidence^  799 ;  Commonwealth  v.  SneUing  (15  Pick.  321) ;  Ilancoek^t 
Appeal  (id^  Penn.  St.  470) ;  Exrly  v.  Smith  (12  Irish  C.  L.  Appendix  xxxv.) ;  see 
Wren  ▼.  Weild  (Law  Rep.  4  Q.  B.  213).  1.  Chief  Justice  Shaw,  in  a  leading 
on  the  subject,  said  that  the  court  had  power,  in  any  and  every  action, 
I. — ft 
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whether  civil  or  criminal,  to  require  particulars  of  the  claim  or  defense  to 
be  furnished;  and  that  wherever  justice  could  not  be  done  on  the  trial  with- 
out the  information  to  be  obtained  by  means  of  a  specification  or  bill  of 
particulars,  the  court  had  power  to  direct  such  information  to  be  reasonably 
furnished,  and  to  require  the  proof,  upon  the  trial,  to  be  confined  to  the 
particulars  specified.  And  in  that  case  a  bill  of  particulars  was  required 
upon  an  indictment  for  libeL  Commonwealth  v.  Snelling  (15  Pick.  321).  2. 
The  rule  of  common  law  was  that  particulars  might  be  obtained  in  any  case 
where,  from  the  generality  of  the  pleadings,  the  parties  could  not  otherwise 
come  prepared  for  trial.  TidcTs  Praeticej  526;  Vischer  v.  Conajit  (4  Cow. 
896). 

in.  The  Code  of  Procedure  does  not  diminish  the  power  which  the  court 
had,  at  common  law,  to  order  a  bill  of  particulars,  but  rather  enlarges  that 
power.  1.  The  Code  provides  that  the  court  may  in  all  cases  order  a  bill  of 
particulars  to  be  furnished  by  either  party.  Code,  section  158.  2.  This 
language  does  not  relate  merely  to  items  of  account.  On  the  contrary,  this 
clause  was  inserted  by  amendment  in  1851,  for  the  very  purpose  of  enabling 
particulars  to  be  obtained  in  actions  where  there  was  no  account,  Siud  removing 
any  doubt  that  might  have  existed  as  to  the  continuance  of  the  practice  of 
ordering  bills  of  particulars.  8.  But  in  addition  to  this  express  provision  the 
Code  provided  that  the  former  practice  of  the  courts  in  civil  actions,  so  far  as 
consistent  with  the  Code  itself,  should  continue  in  force.  Code,  section  469. 
4.  The  practice  prevailing  before  the  Code  respecting  bills  of  particulars  is 
therefore  entirely 'applicable  to  proceedings  under  the  Code.  This  is  settled 
by  a  recent  decision  of  this  court  in  a  divorce  suit,  holding  that  the  powers 
of  the  courts  were  not  restricted  by  the  Code,  except  by  express  language. 

lY.  Some  general  and  vague  language  in  recent  treatises  on  practice  (one 
of  which  was  quoted  by  the  Judge,  in  his  opinion  at  Special  Term),  may 
seem  to  throw  doubt  upon  the  propriety  of  a  motion  for  a  bill  of  particulars 
on  an  action  upon  a  tori.  But  this  is  an  error,  arising  partly  from  inadequacy 
of  research  upon  the  part  of  the  authors,  and  partly  from  a  misrepresentation 
of  what  they  have  said.  It  is  never  safe  to  adopt  any  such  general  language 
as  an  absolute  guide.  It  is  always  necessary  to  go  to  the  fountains  of  law 
and  to  examine  the  cases  in  the  reports  in  order  to  find  what  was  actually 
decided,  and  avoid  being  misled  by  mere  hasty  expressions  of  opinion.  Upan 
such  examination  it  will  be  found  that  bills  of  particulars  have  been  repeatedly 
ordered  in  actions  of  tort,  after  mature  consideration  by  the  court,  and  that 
not  only  in  the  English  courts,  from  which  we  derive  our  practice  on  this 
subject,  but  also  in  the  courts  of  this  and  other  states.  Reserving  for  the 
present  the  consideration  of  actions  for  divorce  and  for  crim.  con,,  it  will  be 
found  that  bills  of  particulars  have  been  ordered  in  the  following  actions  of 
tort:  1.  In  a  civil  action  for  libel.  Jones  v.  Bewicke  (Law  Rep.  5  C.  P.  32). 
(Reversing  the  ruling  of  Cleanhy,  B.,  at  Chambers.)  2.  In  a  criminal  indict- 
ment for  libel.  Commonwealth  v.  Snelling  (15  Pick.  321).  3.  In  an  action  for 
slander.  Early  v.  Smith  (12  Irish  C.  L.  Appendix  xxxv.).  4.  In  an  action  for 
slander  of  title.  Wren  v.  Weild  (Law  Rep.  4  Q.  B.  213).  5.  In  a  writ  of 
dower.     VUeher  v.  Conant  (4  Cow.  396).    6.  In  an  action  of  ejectment.     2 
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JSteiriff  Pr.  381 ;  Doe  v.  PhUlipM  (6  T.  R.  697) ;  Doe  v.  Broad  (3  Scott  N.  R. 
685).  7.  In  an  action  of  trover,  to  give  particulars  of  the  articles  in  question. 
Eumphrey  v.  CotUeyou  (4  Cow.  54).  6.  In  an  action  of  trespass  on  land,  to 
describe  the  heiu  in  quo.  Kirtoin  v.  Jones  (3  Hodges,  280) ;  see  also,  Joknmn 
T.  Birley  (5  Bam.  &  Aid.  540).  9.  In  an  action  for  escape.  Davie  y.  Chap- 
man  (6  Ad.  &  El.  767) ;  W^)eter  v.  Jonee  (7  Dowl.  &  R.  774). 

y.  If  it  were  possible  that  the  court  had  not  power,  or  would  not  exercise 
the  power,  to  order  a  bill  of  particulars  in  a  civil  action  of  tort,  afortiorij 
particulars  could  not  be  ordered  in  criminal  proceedings.  But  we  have 
already  shown  that  particulars  are  ordered  in  such  cases:  a  point  which  we 
can  further  illustrate.  1.  Particulars  were  ordered  in  a  prosecution  for 
embezzlement.  Bex  v.  Hodgeon  (8  Oarr.  &  P.  442) ;  Bex  v.  Bootyman  (5  Id. 
800).  2.  So  on  an  indictment  for  nuisance,  particulars  were  ordered  of  the 
separate  acts  of  nuisance  which  the  prosecutor  intended  to  prove.  Bex  v. 
Cuneood  (8  Ad.  &  El.  815) ;  Begina  v.  Flower  (8  Jurist,  558).  8.  So  on 
an  indictment  for  being  a  common  seller  of  liquor,  particulars  were  ordered 
of  the  names  of  persons  to  whom  liquor  was  sold.  Commonwealth  v.  Oilee  (1 
Gray,  466).  4.  On  an  indictment  for  being  a  common  barrator,  where  the 
gist  of  the  offense  is  not  in  a  single  act,  but  in  a  course  of  conduct,  defendant 
is  entitled  to  particulars.  Hawhine  P.  (7.,  B,  1  c.  83,  §  18 ;  Chddard  v.  Smith 
(6  Modem,  261) ;  Commonwealth  v.  Davie  (11  Pick.  482) ;  see  Lambert  v. 
People  (9  Cow.  578,  587).  5.  We  have  already  mentioned  that  the  defendant 
in  a  criminal  prosecution  for  libel  has  been  required  to  give  particulars  of  his 
intended  justification.  Commonwealth  v.  SneUing  (15  Pick.  821).  6.  In  the 
U.  S.  Circuit  Court  (Southern  Dist.)  it  is  the  uniform  practice  to  order  bills 
of  particulars  in  prosecutions  for  turning  out  barrels  of  spirits  without  pay- 
ment of  tax. 

YI.  Although  there  is  no  direct  precedent  reported  in  this  state  of  an 
order  for  a  bill  of  particulars  in  an  action  for  criminal  conversation,  or  for 
divorce,  yet  there  are  express  precedents  in  England  and  in  other  states  of 
this  Union  where  the  common  law  prevails  ;  and  there  are  plain  indications 
in  the  decisions  of  our  own  courts  that  it  is  the  policy  of  the  law,  here  as 
elsewhere,  to  give  the  defendants  in  such  actions  the  benefit  of  precision  and 
particularity  in  the  charges  brought  against  them.  1.  In  England,  since  the 
Statute  of  1858  (20  &  21  Vic,  c.  85)^  actions  to  recover  damages  for  criminal 
conversation  must  be  brought  in  the  Divorce  Court,  and  in  conjunction  with 
a  petition  for  divorce,  the  wife  and  the  alleged  paramour  being  joined  as 
co-respondents,  the  trial  being  had  before  a  jury,  and  damages  being 
recoverable  as  under  the  old  practice,  though  the  husband  is  not  allowed  to 
put  them  in  his  pocket,  but  they  are  disposed  of  by  the  court,  and  generally 
invested  for  the  support  of  the  wife  and  children.  In  such  proceedings  it 
has  been  repeatedly  adjudged  by  the  English  Court  of  Divorce  that  the 
alleged  paramour  is  entitled  to  a  bill  of  particulars  when  more  than  one  act 
of  adultery  is  alleged.  Bancroft  v.  Bancroft  (3  Swab.  &  T.  610);  Iliggs  v. 
Higgs  (11  Weekly  Rep.  154)  ;  see  Sanderson  v.  Sanderson  (20  Id.  261)  ;  Cod- 
rington  v.  Codrington  (3  Swab.  &  T.  368) ;  Bunt  v.  Hunt  (2  Id.  574)  ;  see  also 
P&rter  y.  Porter  (3  Id.  596).     2.  The  right  of  the  defendant  in  a  divorce  suit 
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to  demand  a  bill  of  pi^rticulars  of  tlie  persons,  times,  and  places  in  a  charge 
of  adultery,  and  of  periods  of  times  in  a  charge  of  cruelty,  has  been,  repeat- 
edly affirmed  by  the  courts.  Wirucom  v.  Wimcom  (8  Swab.  &  T.  380) ;  QrafUm 
▼,  Orqfton  (28  Law  Times,  N.  8.  144)  ;  Sanderson  v.  Sanderson  (25  Id.  857)  ; 
Bfweny.  Brown  (Law  Rep.  I  P.  &  D.  461) ;  Adams  v.  Adanis  (16  Pick.  254); 
Shaw  V.  Shaw  (2  Swab.  &  T.  642) ;  Oreaves  v.  Greaves  (L.  R.  2  Pr.  &  D.  423) ; 
Lataur  v.  Latour  (2  Swab.  &T.);  Gray  v.  Chay  (Id.  654);  Ilulse  v.  Hulse 
(L.  R.  2  P.  &  D.  259) ;  Steele  v.  Steele  (1  Dall.  409) ;  Garrat  v.  Garrat  (4 
Teates,  244) ;  IJaticock^s  Appeal  (64  Penn.  St.  470) ;  and  see  Gardner  v.  Gard- 
ner (2  Gray  [Mass.],  434) ;  see  also  Harrington  v.  Harrington  (107  Mass.  329). 
8.  The  same  object  was  secured  in  the  Court  of  Chancery  of  this  State  on 
the  framing  of  issues  in  divorce  suits,  if  full  particulars  were  not  given  in 
the  bill.*  See  Wood  v.  Wood  (2  Paige,  108,  112).  4.  The  rules  and  practice 
of  the  Supreme  Court  still  require  specific  allegations  of  time  and  place  in 
actions  for  divorce  on  the  ground  of  adultery,  and  the  plaintiff  is  confined 
to  these  allegations  upon  the  trial.  Anon,  (17  Abb.  Pr.  48).  5.  The  action 
of  erim,  eon.  has  always  been,  and  still  is,  treated  as  one  partaking  more  of  a 
criminal  than  a  civil  character ;  and  the  pluintiff  has  been  held  to  stricter 
proof  than  is  demanded  in  ordinary  civil  actions.  The  same  proof  of 
marriage  must  be  given  in  this  action  which  is  required  in  a  prosecution  for 
bigamy;  and  evidence  which  would  abundantly  suffice  in  any  ordinary  civil 
proceeding,  where  the  fact  of  marriage  came  in  question,  is  inadmissible  in 
an  action  of  erim.  eon,  or  divorce.  2  Greenl.  Ev,  §  461 ;  Bishop  on  *Mar,  and 
Dh.  §  815 ;  Morris  v.  MiUer  (4  Burr.  2057) ;  Dann  v.  Kingdom  (1  N.  Y.  Su- 
preme, 492). 

VII.  This  is  pre-eminently  a  case  in  which  the  defendant  is  entitled  to  par- 
ticulars of  the  charges  to  be  brought  against  him.  In  actions  for  divorce, 
which  are  of  a  very  similar  nature,  and  for  reasons  which  apply  fully  to  this 
case,  the  courts  uniformly  require  a  particular  and  specific  statement  of  the 
wrongful  acts  intended  to  be  proved.  Without  some  such  precaution  the 
defendant  may  easily  be  surprised  at  the  trial  by  false  witnesses,  or  even  by 
witnesses  laboring  under  a  mistaken  impression,  charging  him  with  being 
present  at  suspicious  places  which  he  never  visited ;  and  he  would  be  unpro- 
tected save  by  his  own  unsupported  denial.  Every  judge  well  knows  that  in 
actions  of  this  kind,  the  danger  of  trumped-up  testimony  is  immense.  There 
are  numberless  precedents  of  false  and  manufactured  testimony  in  this  class 
of  actions  which  are  reported  in  the  books;  but  what  are  these  to  the  vast 
number  which  go  unreported  ?  There  is  absolutely  no  class  of  cases  in 
which  the  danger  from  perjured  testimony  of  witnesses  pretending  to  see  the 
parties  under  guilty  circumstances,  in  strange  and  solitary  places,  is  so  great 
as  in  actions  for  divorce  and  for  erim,  con.  But  divorce  suits  are  generally 
tried  by  referees,  who  give  almost  unlimited  time  for  the  detection  and 
exposure  of  fraudulent  evidence.     Actions  of  erim,  con,  are  always  tried  by  a 

*  Tbt  pnctic«  of  bills  of  particulars  wafi  not  odopted  in  Chancery,  becanse  there  was  so 
Jary,  and  witnesses  were  ezamlbed  ont  of  court,  at  lei^are.  so  that  there  was  no  chance  for 
vnrprise.  Cornell  v.  BosttPicl  (3  Paige,  162).  But  where,  as  in  divorce  suits,  special  issues  were 
tfied  by  Jury,  surprise  was  guarded  against  by  particulars  in  the  Uiues, 
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jury,  and  usually  proceed  continuously  and  rapidly.    The  danger  of  false 
testimony  is,  in  such  eases,  therefore  greatly  enhanced. 

VIII.  It  can  not  be  objected  that  the  matters  of  which  particolars  are 
sought  are  more  within  the  defendant's  knowledge  than  in  the  plaintiiTB.  1. 
This  objection,  if  it  had  any  validity,  might  have  been  raised  an^  enforood  In 
the  various  actions  for  divorce,  and  in  the  nature  of  erim.  eom.^  which  we  hsTe 
already  cited,  and  in  which  particulai's  were  invariably  ordered.  Unqnes* 
tionably  that  objection  was  duly  considered  and  overruled  in  thoae  cases, 
upon  the  very  ground  already  referred  to,  viz.,  the  danger  of  maufactared 
evidence  in  such  controversies.  In  Wood  v.  Wood  (2  Paige,  118),  this  objec- 
tion was  raised  and  overruled,  the  Chancellor  saying  that  the  plaintiff  had  no 
right  to  make  such  a  charge,  if  he  was  entirely  ignorant  of  particulars.  9. 
But  in  the  present  case,  the  plaintiff  has  full  knowledge  of  these  particnlars, 
and  has  boastingly  published  to  the  world  his  possession  of  that  knowledge. 
He  does  not  pretend  to  have  forgotten  these  particulars ;  upon  the  contrary, 
he  expressly  says  that  he  withholds  them  for  the  present.  What  could  be  his 
motive  for  thus  withholding  them  ?  His  pretense  of  delicacy  is  absurd.  He 
has  had  no  delicacy  about  dragging  his  wife  through  the  mire  and  mud  of  this 
wicked  charge.  He  has  had  no  delicacy  about  exposing  to  the  public  the 
wounds  of  his  bleeding  heart,  and  the  anguish  of  the  home  which  he  him- 
self has  deliberately  shattered.  Why,  then,  is  he  suddenly  struck  with  a 
sense  of  delicacy  when  he  comes  to  a  mere  question  of  dates  and  places! 
Charges^  of  adultery,  of  debauchery,  of  criminal  intercourse  repeated  and  pro- 
longed, he  has  not  the  slightest  hesitation  in  throwing  at  his  wife.  He  is  not 
even  restrained  by  his  sense  of  delicacy  from  raising  a  question  as  to  the 
legitimacy  of  a  child  which  he  has  always  acknowledged  as  his  own,  and 
still  acknowledges.  Nor  does  his  sense  of  delicacy  require  him  to  say,  in  his 
published  statement,  what  conclusion  he  reached  as  to  the  legitimacy  of  this 
child.  But  when  it  comes  to  the  simple  duty  of  specifying  the  times  and 
places,  his  long-suppressed  delicacy  revolts,  and  he  **crtn  not  bring  him$elf" 
to  do  it.  Is  it  not  obvious  that  his  real  motive  is  thus  to  advertise  for 
evidence,  and  to  prepare  himself  to  match  the  testimony  of  perjured  witnesses 
with  his  own  declarations  as  to  pretended  confessions,  corresponding  to  that 
testimony  ?  3.  The  very  innocence  of  the  defendant  makes  the  want  of 
particulars  a  trap  for  him.  If  he  were  guilty,  he  would  know  the  times  and 
places.  But  being  innocent,  it  is  impossible  for  him  to  know  them,  or  to 
guess  what  dates  may  be  assigned.  As  was  well  said  by  Senator  Spencer,  in 
deciding  a  similar  question :  **  How  are  they  to  prepare  for  their  defense  ?  It 
would  be  in  vain  that  they  should  ransack  their  memories;  for  an  innocent 
man  would  be  the  least  likely  to  suspect  the  transaction  for  which  he  is  to  be 
implicated."    Lambert  v.  People  (9  Cow.  578,  592). 

IX.  It  may  be  objected  that  the  defendant  should  go  to  trial,  and  rely  on 
his  right  to  object  to  any  evidence  of  acts,  not  speciUcally  stated  with  times 
and  places,  in  the  complaint.  Probably  such  an  objection  might  be  held 
good  on  the  trial,  but  the  defendant  ought  not  to  be  required  to  take  tha^ 
risk.  1.  The  question  is  doubtful;  there  are  one  or  two  cases  w hich  hold, 
that  in  an  action  of  this  nature,  if  a  bill  of  particulars  is  not  demanded,  the 


70  APPLICATION    FOB    PARTICULARS. 

defendant  is  precluded  from  objecting  at  the  trial,  to  any  range  of  proof.  See 
ffaneoek^s  Appeal  (64  Penn.  St.  470).  2.  Even  if  the  decided  weight  ol 
aothoritj  were  to  the  contrary,  yet  the  defendant  should  not  be  compelled  to 
raise  the  objection  for  the  first  time  at  the  trial,  and  have  the  question 
disputed  before  the  jury,  he  being  subjected  to  all  the  suspicion  which  might 
arise  in  their  minds  from  his  effort  to  narrow  the  issues,  while  in  fact  he  is 
ready  and  willing  to  meet  all  issues  of  which  he  receives  fair  notice.  8.  The 
defendant  is  entitled  to  vindicate  his  character  in  this  action,  and  to  meet  at 
once  all  charges  and  imputations  which  the  plaintiff  may  hold  or  pretend  to 
hold  in  reserve. 

X.  The  defendant  was  right  in  applying  for  a  bill  of  particulars,  instead 
of  moving  to  make  the  complaint  more  definite  and  certain.  The  latter 
proceeding  would  not  have  been  an  appropriate  or  efiScient  remedy.  1.  The 
complaint  was  not  indefinite  nor  uncertain,  within  the  meaning  of  the  Code 
upon  that«ubject.  The  complaint  showed  'Hhe  precise  nature  of  the  plain- 
tiff's claim.''  The  Code  does  not  require  that  the  particulars  of  the  plaintifi^s 
claim  shall  be  stated  in  the  complaint,  but  only  its  precise  nature.  What  the 
defendant  needs  to  know  is  exactly  that  which  is  provided  for  by  the  cominon- 
law  practice  of  requiring  a  bill  of  particulars.  The  defendant  needs  to  know, 
not  the  ultimate  facts,  but  the  evidence  by  which  it  is  proposed  to  establish 
facts,  and,  as  was  said  by  Chief  Justice  Savage,  **thc  proper  function  of  a 
bill  of  particulars  is  to  apprise  the  party  of  the  evidence  which  is  to  be  offered, 
so  that  there  can  be  no  mistake  as  to  the  preparation  to  be  made  to  resist  the 
claim."  Smith  v.  Eicks  (5  Wend.  48) ;  see  also  Matthetos  v.  Hubbard  (47  N.  Y. 
478).  Kreiss  v.  Sdigman  (8  Barb.  439 ;  6  How.  Pr.  439).  2.  This  is  not  a 
question  of  pleading^  but  of  orderly  preparation  for  the  trial.  The4)leading 
was  well  enough  for  its  proper  purposes.  It  might  have  been  unjust  to 
require  more  particularity  from  the  plaintiff  at  the  time  of  serving  his 
complaint.  But  he  has  now  declared  himself  ready  for  trial,  and  is  therefore 
fully  prepared  to  give  particulars.  8.  Accordingly,  it  has  been  held  in 
English  cases,  precisely  like  this,  where  the  complaint  alleged  one  act  of 
adultery  with  specific  circumstances,  and  several  others  without  the  same 
particularity,  that  a  bill  of  particulars  was  not  merely  the  proper,  but  was  the 
only  remedy ;  and  in  that  case  a  motion  to  require  the  pleading  to  be  made 
more  definite  and  certain  by  stating  the  dates  of  the  subsequent  acts,  was 
denied  upon  this  express  ground.  And  this  is  an  important  decision,  because 
the  practice  in  the  English  courts  is  now  almost  precisely  similar  to  our  own. 
Hunt  V.  Hunt  and  Duke  (2  Swab.  &  T.  574) ;  Oreen  v.  Oreen  (33  Law  Jour. 
[Mat.]  83) ;  to  same  effect  Leete  v.  Leete  (2  Swab.  &  T.  568) ;  Suggate  v.  Suggate 
(1  Id.  489).  4.  A  motion  to  make  the  complaint  more  definite  would  not 
only  have  been  inappropriate,  but  utterly  ineffectual  for  the  defendant's  pur- 
pose, and  would  not  have  given  him  any  of  that  protection  against  surprise 
which  he  has  a  ris^ht  to  claim.  If  the  complaint  had  been  ever  so  explicit  in 
its  averments  of  time  and  place,  the  plaintiff  might,  nevertheless,  have  intro- 
duced evidence  of  different  times  and  places,  for  the  court  could  not  have 
accompanied  the  order  to  make  the  complaint  more  definite  with  an  order 
precluding  the  plaintiff  from  giving  testimony  of  acts  occurring  at  other  d.  *;es. 
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Bach  ko  order  the  court  has  power  to  make  when  a  hiU  of  particular  u 
furnished  ;  but  there  is  no  precedent,  and  no  warrant,  for  a  like  order  upon  a 
mere  motion  for  a  correction  of  the  complaint.  It  is  true,  that  the  defendant 
may  raise  the  question  of  surprise  at  the  trial,  but  even  if  his  application  for 
a  postponement  is  granted  upon  that  ground,  he  would  be  subject  t<i  the 
disadrantage  of  having  to  try  his  cause  piece-meal.  What  his  counsel  desire 
for  him  is  to  know,  shortly  be/ore  the  cammericement  of  the  trials  predsely 
what  allegations  he  is  to  meet,  and  then,  having  begun  the  trial,  to  go 
through  with  it  to  the  end.  5.  The  defendant  is  a  clergyman  of  world-wide 
fame  and  reputation.  It  was  incumbent  upon  him,  not  for  mere  reasons  of 
practice  in  this  court,  but  for  reasons  connected  with  his  public  name  and 
fame,  to  meet  the  charge  of  the  complaint  promptly,  fully,  and  squarely.  A 
general  charge  of  criminal  intercourse  was  made  against  him,  and  he  was 
entitled  to  deny  that  fully,  without  reference  to  dates  or  places;  and  this  he 
did,  going  even  beyond  the  ordinary  language  of  a  general  denial,  so  as  to 
avoid  any  possible  pretense  that  he  sought  to  evade  by  reference  to  dates,  and 
asserted  in  the  most  sweeping  language  that  he  never,  at  any  time  or  at- any 
place,  committed  any  of  the  acts  charged  against  him.  if  he  had  moved  for 
an  amendment  of  the  complaint  narrowing  the  issue,  it  might  have  been 
treated  as  signiUcaat  evidence  of  his  unwillingness  to  deny  under  oath  the 
whole  broad  charge.  That  he  has  now  done ;  and  he  is  not  now  seeking  to 
narrow  the  issue,  but  simply  to  know  what  the  issue  is,  and  what  charges  he 
must  meet,  not  only  With  his  own  oath,  but  with  confirmatory  evidence.  For 
the  purpose  of  raising  an  issue  for  trial,  his  own  oath  was  conclusive;  but  for 
the  purpose  of  deciding  the  issue  when  raised,  he  must  support  his  own  oath 
by  further  testimony;  and  this  it  is  impossible  for  him  to  do  unless  he  has 
reasonable  notice  of  the  specific  charges  which  he  must  meet. 

XI.  The  application  was  not  made  out  of  season,  and  was  not  and  could 
not  be  denied  on  that  ground.  No  doubt  a  good  reason  must  be  shown  for 
in  application  made  after  issue  joined ;  but  sufiicient  reason  is  shown  in  this 
case.  To  have  demanded  a  bill  of  particulars  before  answering  would  have 
subjected  the  defendant  to  the  same  imputation  upon  his  character  and 
courage  which  would  have  been  the  consequence  of  a  motion  to  make  the 
complaint  more  definite  and  certain.  Such  an  application  would  have  necea- 
wrily  delayed  his  answer.  It  would  not  in  any  degree  have  been  necessary  for 
the  puq)ose  of  enabling  him  to  answer,  because  he  knew  very  weU  that  he 
bad  never  been  guilty,  at  any  time  or  any  place,  of  the  acts  alleged ;  and  it 
would  have  seemed  an  act  of  ba<l  faith  on  his  part  toward  the  court  to  ask 
for  au  extension  of  time  to  answer  while  a  bill  of  particulars  was  being 
furnished,  when  his  answer  would  have  been  in  exactly  the  same  form  unth- 
out  particulars  as  with  theuL  It  was  not  for  the  purpose  of  pleading  that 
the  defendant  needed  particulars,  it  was  for  the  purpose  of  preparing  for 
trial;  and  it  is  not  right  or  proper  that  an  application  solely  for  the  latter 
purpose  should  be  made  before  pleading.  This  doctrine  is  uniformly  recog- 
nized in  applications  for  discovery  of  documents  (Thompson  v.  Erie  H,  Co.  9 
Abb.  N.  S.,  23Vv,  and  has  recently  been  recognized  by  the  Convention  of 
Judges  respecting   the  examination  of  parties  before  trial  (Rule  21),  and 
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Delther  proceeding  is  allowed  to  be  had  before  pleading  without  showing 
specially  that  it  is  needed  for  that  purpose,  and  not  merely  for  the  purpose  of 
meeting  the  trial  of  the  issues.  And  there  is  no  doubt  that  a  bill  of  particu- 
lars may  be  ordered  after  issue.     Tales  v.  Bigelow  (9  How.  Pr.  186). 

XII.  With  all  respect  to  the  learned  Judge  at  Special  Term,  we  submit 
that  his  opinion  was  based  upon  misapprehension,  at  least  so  far  as  regards 
that  part  of  it  which  deals  with  the  application  for  particulars  as  to  the  times 
at  which  the  plaintiff  intends  to  prove  that  the  alleged  wn)ugful  acts  took 
place.  1.  The  opinion  shows  that  the  complaint  was  in  proper  form  and  was 
well  pleaded,  thus  disposing  of  the  objection  that  we  ought  to  have  moved  to 
make  the  complaint  more  definite ;  and  in  this  view  we  entirely  concur.  2. 
The  opinion  next  suggests  that  courts  of  law  derive  all  their  authority  to 
require  bills  of  particulars  from  legislative  directions,  and  compares  such 
proceedings  with  an  application  for  the  inspection  of  documents.  But  this 
is  not  correct.  The  power  to  order  a  bill  of  particulars  was  not  derived  from 
statute,  but  was  a  power  always  inherent  in  the  court,  3.  The  citation  from 
a  treatise  on  practice,  prepared  by  one  of  the  counsel,  while  offering  a  fair 
£(round  of  argument,  can  not  be  binding  even  on  the  counsel  himself.  If 
treatises  on  practice  were  written  in  language  perfectly  exact  and  full,  twenty 
volumes  would  hardly  suffice  for  one  book  of  the  kind.  The  authors  can  not  pos- 
sibly find  time  or  room  for  moie  than  mere  suggestions,  which  must  be  followed 
up  to  the  sources  of  authority  in  order  to  arrive  at  certainty.  In  the  cases  re- 
ferred to  by  this  treatise,  it  will  be  found  that  the  reasoh  for  denying  the  appli- 
cation was  not  because  the  actions  were  in  tort^  but  because  in  one  case  (jft#r- 
phy  V.  Kippj  1  Duer,  659)  particulars  were  demanded  of  the  precise  injuries 
which  caused  the  death  of  a  person  run  over  by  a  stage;  and  in  the  other 
cases  nothing  appeared  to  show  that  the  party  applying  for  particulars  could 
be  prejudiced  for  want  of  the  details  which  he  sought  to  know.  So  with 
regard  to  the  language,  that  the  defendant  ought  to  show,  by  affidavit,  ^'  that 
he  does  not  know  what  the  plaintiff  is  suing  for,''  it  is  plain  that  all  that  is 
meant  is  that  the  defendant  must  affirmatively  show  that  he  is  so  far  ignorant 
of  the  facts  upon  which  the  plaintiff  relies  as  to  render  a  bill  of  particulars 
necessary  for  his  protection.  This  is  shown  beyond  doubt  by  reference  to 
the  case  cited.  SneUing  v.  ChennelU  (6  Dowl.  80).  4.  All  the  other  author- 
ities cited  by  the  learned  Judge  are  cases  upon  the  power  of  the  court  to 
order  an  inspection  of  documents^  which  in  courts  of  law  was,  in  the  main,  a 
purely  statutory  power,  and  which  bears  no  analogy  to  the  power  of  the 
court  to  order  particulars.  The  times  and  places  at  which  the  main  facts 
occurred,  upon  which  the  plaintiff  relies,  constitute  no  part  of  his  means  of 
evidence,  and  certainly  are  not  documentary  facts.  We  ask  for  no  docu- 
ments, for  no  discovery,  for  no  names  of  witnesses;  and,  with  all  deference, 
we  are  unable  to  see  what  bearing  decisions  or  statutes  upon  the  discovery  of 
documents,  or  even  the  examination  of  parties,  have  upon  our  application. 
5.  The  learned  Judge  suggests  that  witnesses  may  be  hostile,  and  refuse  to 
disclose  the  facts  before  the  trial.  That  might  possibly  be  an  excuse  if  any 
Such  state  of  facts  were  alleged;  although  the  decisions  in  numerous  cases 
are  adverse  to  such  a  view,  and  especially  so  in  cases  involving  the  question 
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of  adultery,  in  which  the  courts  of  this  and  every  other  state  accept  no  such 
excuse,  but  insist  upon  a  precise  statement  of  times  and  places  before  the 
trial.  However  this  may  be,  there  is  no  such  state  of  facts  here.  We  have 
proved  that  the  plaintiff  knows  perfectly  well  the  times  and  places  at  which 
he  pretends  that  the  wrongful  acts  have  been  committed.  His  affidavit 
admits  this  to  be  true,  and  does  not  suggest  that  he  has  a  single  hostile  wit- 
ness. This  suggestion  was  considered  and  overruled  in  Early  v.  Smithy  cited 
in  our  appendix.  6.  It  is  suggested  that  a  bill  of  particulars  is  only  allowed 
of  the  claim^  and  that  in  this  case  the  claim  is  the  damage  and  not  the  specific 
acti  of  injury.  But  we  submit  that  this  can  not  be  so.  The  learned  Judge 
says:  **If  the  wrong  be  the  conversion  of  personal  property,  the  enumeration 
or  description  of  it  would  be  the  bill  of  particulars  of  the  claim^^^  thus  con- 
ceding that  by  claim  is  meant  not  merely  the  amount  of  money  demanded, 
but  the  allegation  of  wrong  done.  For  in  an  action  for  conversion,  the  plain- 
tiff does  not  demand  the  restoration  of  the  property  taken,  but  only  claims 
the  money  vahie  of  that  property.  If,  then,  he  can  be  compelled  to  give  a 
particular  description  of  the  property  taken  from  him,  why  can  not  a  plaintiff 
alleging  an  injury  of  the  description  alleged  in  this  action  be  compelled  to 
state  the  particular  instances  on  which  that  injury  was  committed  ?  7.  It  is 
suggested  that  the  defendant  can  accomplish  the  same  result  as  that  which 
he  now  seeks  by  examining  the  plaintiff  before  trial.  But  this  is  not  so,  for 
while  he  could  thus  compel  the  plaintiff  to  state  the  particulars  of  the  alleged 
confessions  made  to  him,  he  could  not  require  any  pledge  that  further  proof 
of  wrongful  acts  would  not  be  given  upon  the  trial,  nor  could  the  court,  upon 
the  basis  of  such  an  examination,  grant  any  order  precluding  such  a  proof. 
Moreover,  by  forcing  the  defendant  into  this  course,  the  court  would  practi- 
cally compel  him  to  adopt  the  plaintiff  as  a  witness,  and  to  give  the  plaintiff 
an  opportunity  of  putting  his  own  testimony  before  the  jury  without  his 
personal  attendance;  and  every  lawyer  knows  how  ineffective  a  cross- 
examination  is  when  not  conducted  in  the  actual  presence  of  the  jury. 

XIIL  The  opinion  of  Judge  Reynolds,  at  General  Term,  does  not  dispute 
the  power  of  the  court  to  require  particulars  to  be  given,  but  holds  that,  as 
matter  of  discretion,  such  an  order  should  not  be  made.  The  reasoning  of 
this  opinion  may  be  briefly  answered,  although,  as  the  order  is  based  upon 
entirely  different  grounds,  this  may  be  a  needless  tnsk.  1.  The  learned 
Judge  labors  under  an  entire  misapprehension  of  the  effect  of  a  bill  of  par- 
ticulars. He  evidently  supposes  that,  particulars  once  being  given,  the 
plaintiff  would  be  rigidly  tied  down  to  a  precise  date  and  a  precise  place, 
notwithstanding  he  should  make  some  slight  mistake  which  did  not  mislead 
the  defendant,  and  the  correction  of  which  could  not  opprate  as  a  surprise. 
This  is  not  the  case.  The  court  would  allow  the  bill  of  particulars  to  be 
amended  in  any  way  l>efore  the  trial,  and  would  disregard  any  variance  at 
the  trial,  if  the  defendant  was  not  misled  thereby.  2.  The  learned  Judge 
anticipates  that  the  evidence  to  be  produced  by  the  plaintiff  will  be  such  as 
to  cause  him  great  embarrassment  if  particulars  are  given.  Regarding  it  as 
probable  that  the  plaintiff  will  prove  confessions  of  an  indefinite  nature,  the 
Judge  argues  that  a  bill  of  particulars  will  exclude  evidence  not  pointing  to 
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Hpccific  dates,  which  he  assumes  that  these  confessions  will  not  do.  But  the 
answer  to  this  is  two-fold  :  {ii.)  An  interpretation  of  a  bill  of  particulars 
which  should  exclude  a  general  confession  mentioning  no  dates,  is  an 
absurdity  of  which  no  Judge  trying  this  cause  could  be  guilty.  Such  a  con- 
fession would  be  competent  to  confirm  circumstantial  evidence  pointing  to 
any  date,  and  would  therefore  be  admissible  in  aid  of  evidence  given  under 
any  imaginable  bill  of  particulars.  (A.)  If  the  plaintiff  has,  in  fact,  no  other 
evidence  than  such  as  is  intimated  by  Judge  Keynolds.  it  was  his  business  to 
say  so  in  his  affidavit,  and  not  to  leave  this  fact  to  be  guessed  by  the  court. 
If  for  any  other  reason  it  was  difficult  or  dangerous  for  him  to  give  the  par- 
ticulars asked,  he  should  have  shown  that  in  the  same  way.  (c.)  But,  on 
the  contrary,  the  affidavits  showed  that  the  plaintiff  claimed  to  have  a  con- 
fession specific  in  its  nature,  giving  daUs^  places,  and  minute  particulars. 
And  the  plaintiff  never  pretended  that  he  had  the  least  difficulty  in  making 
out  a  statement  of  particulars,  nor  did  even  his  counsel,  on  either  of  the  two 
arguments  now  had,  ever  suggest  the  objection  which  Judge  Reynolds  has 
raised.  3.  The  learned  Judge  thinks  that  no  support  for  our  motion  can  be 
derived  from  the  practice  of  Chancery  on  ordering  feigned  issues,  because 
none  were  allowed  if  the  bill  did  not  allege  adultery  with  certainty,  citing 
Codd  V.  Codd  (2  Johns.  Ch.  224),  and  Wood  v.  Wood  (2  Paige,  108).  But  in 
Codd  V.  Codd  the  bill  specified  n^  time,  place,  or  j)ergofi,  and  was  therefore 
hopelessly  vague;  and  in  Wood  v.  Wood  the  Chancellor  expressly  decided 
that  the  feigned  issue  must  be  more  specific  than  was  necessary  for  the  plead- 
ings. The  two  cases  together  precisely  establish  our  claim,  viz.,  that  if  no 
time  or  place  had  been  alleged,  our  remedy  would  have  been  by  motion  to 
correct  the  pleading,  but  that,  as  the  case  stands,  our  proper  remedy  is  by 
bill  of  particulars,  thus  agreeing  with  Hunt  v.  Hunt  (2  Swab.  &  T.  674). 
4.  The  otlier  objections  of  Judge  Reynolds  are  fully  answered  by  the  very 
able  and  conclusive  opinion  of  Judge  McCue.  5.  But  the  most  conclusive 
answer  to  Judge  Reynolds'  opinion  is  given  by  Judge  Reynolds  himself. 
For,  referring  to  the  case  of  Hujit  v.  Hunt  (2  Swab.  &  T.  574),  in  which  it 
was  alleged  that  Mr.  Hunt  had  committed  adultery  with  three  women,  whose 
names  were  given,  **in  and  prior  to  December,  1861,"  and  to  Adamsv.  Adams 
(16  Picl^.  254),  in  which  the  complaint  alleged  that  the  defendant  had  com- 
mitted adultery  ^' at  divers  times  for  a  period  of  eight  years,^^  the  learned 
Judge  says  :  "  Under  a  system  which  tolerates  «wcA  pleading  in  an  action  for 
divorce,  as  is  instanced  in  the  foregoing  references,  the  complaint  must  of 
course  he  supplemented  hy  a  statement  of  particulars.''^  In  our  case  the  plaintiff 
charges  adultery  on  October  10th,  1868,  **  and  on  divers  other  day$  and  times 
after  that  d&y,  for  a  period  of  six  years  ^^  ;  and  this  pleading,  it  is  agreed  by 
all  the  Judges  below,  is  **  tolerated  "  by  our  system.  Is  it  necessary  to  argue 
that  **  under  a  system  which  tolerates  such  pleading  in  an  action  for  "  erim. 
con.,  **the  complaint  must  of  course  be  supplemented  by  a  statement  of  par^ 
ticiilars^^'i  6.  It  is  said,  however,  that  the  stringent  rules  which  govern 
actions  for  divorce  should  not  be  applied  to  this  action.  Why  not  ?  Is  not 
the  plaintiff  in  a  divorce  suit  just  as  ignorant  of  precise  times  and  places  as 
.  the  plaintiff  in  a  crim,  con.  suit  ?    Are  not  the  facts  to  be  proved  precisely 
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the  same  ?  Have  not  the  courts  applied  even  more  stringent  rules  of  evi'* 
dence  to  the  proof  of  marriage  in  this  action  than  they  prescribe  in  cases  of 
divorce  ?  Is  there  not  precisely  the  same  danger  of  surprise  in  this  action 
that  there  is  in  divorce  ?  And,  in  view  of  the  fact  that  the  alleged  paramour 
eoH  appear  as  a  witness  for  his  own  vindication  in  a  divorce  suit,  while  an 
innocent  wife  can  not  testify  in  an  action  of  crim,  con.,  ruinous  as  it  may  be 
to  her  reputation,  should  not  the  courts  require  at  least  as  much  precision  in 
this  action  as  they  would  in  one  which  gave  the  wife  an  opportunity  to  de- 
fend herself  ?  What  is  there  in  this  species  of  action — denounced,  as  it  has 
been,  by  all  moralists,  of  late  years,  as  infamous  and  demoralizing — *'a 
remedy  worse  than  the  disease '' — that  should  entitle  it  to  such  favor  from 
the  court  ?  * 

Mr,  Pryor,  for  the  respondent,  argued  the  following  points : 
L  The  order,  if  appealable  to  this  court,  is  reviewable  here  only  by 
Tirtae    and    authority  of   subdivision  4,  section    11,    Code   of   Procedure. 

1.  **This  court  has  not  an  unrestricted  jurisdiction  in  the  correction  of 
errors,  or  the  review  of  the  orders  and  decisions  of  other  tribunals.  Its 
jurisdiction  is  regulated  by  statute  and  is  confined  to  the  review  of  such 
orders  and  judgments  as  are  e.rpre9sly  mentioned  in  the  act  canf erring  and 
regulating  its  poieers.'^    Allen,  J.,  in  Paul  v.  Munger  (47  N.  Y.  469,  471). 

2.  Subdivision  4,  section  11,  in  terms,  precludes  a  review  by  this  court  of  an 
order  **  involving  any  question  of  discretion.'^  8.  The  application  below  pro- 
ceeded upon  the  last  clause  of  section  158  Code ;  and  that  clause,  in  tei-msy 
makes  the  allowing  or  denying  tlie  order  a  question  of  discretion  with  the 
original  tribunaL  Blacl-ie  v.  Neileon  (6  Bosw.  681) ;  FuUerton  v,  Oaylord  (7 
Rob.  551);  Medbury  v.  Swan  (46  N.  Y.  200).  4.  That  an  order  *Mnvolving  a 
question  of  discretion  "  is  not  reviewable  in  this  court,  is  settled  by  repeated 
adjudications.  **Only  such  orders  arising  upon  any  interlocutory  proceed- 
ings or  upon  any  question  of  practice,  arc  appealable  as  affect  a  substantial 
right,  and  do  not  involve  any  question  of  discretion."  Allen,  J.,  in  Mc- 
Coun  V.  N.  Y.  C.  cfe  H.  R.  R.  R.  Go,  (50  N.  Y.  177).  ''  This  court  has  steadily 
disclaimed  the  right  to  review,  by  appeal,  an  order  of  a  Special  Terra  in  mat- 
ters resting  in  discretion This  court  declines  to  review  dis- 
cretionary orders  as  inconsistent  with  the  constitution  of  the  court, 'and  its 
character  as  a  tribunal  in  which  questions  of  law  only  are  to  be  considered." 
AiiDREWS,  J.,  in  Licermore  Y,  Bainb/  idge  {15  Abb.  Pr.,  N.  8.,  436);  Medbury 
T.  Swann  (46  N.  Y.  200)  turned  on  the  construction  of  the  word  **may," 
section  177  Code,  and  the  effect  of  subdivision  4,  section  11;  and  this  court 
held  that  the  word  *'may,"  in  section  177,  is  permissive,  not  mandatory;  and 
the  right  to  set  up  new  matter  by  supplemental  pleading  is  not  absolute,  but 
discretionary,  and  not  appealable  to  this  court.  **The  questions  were 
addressed  to  the  discretion  of  the  court,  and  the  determination  thereof  by  the 

*  In  Enj^land,  the  old  action  of  crim.  eon.  was  abolished,  as  indecent,  in  1856,  and  an  action 
OTibatltated,  in  which  the  damages  do  not  go  to  the  husband,  bat  are  invested  by  the  court  for 
the  benefit  of  the  wife,  while  chaste,  and  of  the  children.  Husbands  there  can  no  longer  traffic 
tn  their  own  shame. 
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General  Term  cannot  be  reviewed  by  this  court.''  Grovbb,  J.,  in  Shuttle- 
worth  V.  Winter  (55  N.  Y.  624,  629) ;  Gray  v.  Fi8k  (53  N.  Y.  680).  The  allow- 
ance of  a  common-law  writ  of  certiorari  rests  in  the  sound  discretion  of  the 
court;  and  where  tlie  court  below,  in  the  exercise  of  its  discretionary  power, 
quashes  the  writ,  after  a  hearing  upon  the  merits,  this  court  will  not  review 
the  decision.  Rapallo,  J.,  in  People  v.  Hill  (53  X.  Y.  549).  Specifically, 
in  point,  is  Barnj  v.  .Vutual  Life  liu.  Co,  (58  N.  Y.  536),  in  which  the  court, 
per  Allen,  J.,  construes  and  defines  the  jurisdiction  imparted  to  this  court  by 
subdivision  4,  section  11  Code;  and  adjudicates  that,  under  that  provision,  a 
discretionary  order  is  not  reviewable  by  the  Court  of  Appeals.  The  effect'of 
the  amendment  in  1870  of  subdivision  4,  section  11,  by  inserting  the  words 
**not  involving  any  question  of  discretiou,"  is  propounded  by  this  court,  per 
Rapallo,  J.,  in  Townaend  v.  Ilendriclcs  (40  How.  Pr.  157).  **  We  think  the 
order  not  appealable  to  this  court.  It  was  discretionary  with  the  court  below 
whether  to  proceed  summarily  against  the  sheriff  or  leave  the  parties  to  liti- 
gate in  the  ordinary  way."  Church,  Ch.  J.,  in  MiU-8  v.  Davis  (53  N.  Y. 
849) ;  Shnman  v.  Straus  (52  N.  Y.  404) ;  Carrington  v.  Florida  R.  R.  Co.  (62 
N.  Y.  533) ;  People  v.  Schoornnaher  (50  X.  Y.  499) ;  Cushman  v.  BrundreU  (Id. 
296);  Southwick  v.  Southwick  (49  N.  Y.  510,  520);  Dordey  v.  Graham  (48 
N.  Y.  658j;  Taylor  v.  Hoot  (Id.  687);  Tauton  v.  Grok  (8  Abb.  Pr.,  N. 
S.,  385),  and  collection  of  authorities  in  note.  Colman  v.  Dixon  (50  N.  Y. 
572).  Brown  y.  Leigh  (Ct,  of  App„  13  Abb.  Pr.,  N.  S.,  305);  BoUes  y.  Duff 
(42  N.  Y.  256);  JIasbroak  v.  The  Kingston,  dr.  (Ct.  of  App.,  5  Abb.  Pr.,  N. 
S.,  399);  Van  Deicater  v.  Kehey  (1  N.  Y.  543);  Schaettler  v.  Gardiner  (47  N. 
Y.  404).  5.  If  there  be  any  decision  of  this  court  "apparently  in  ctmflict  with 
the  authorities  cited,  it  will  be  discovered  on  examination  either:  Ist,  that 
the  decision  turned  on  some  other  paragraph  of  section  11  Code  than  subdi- 
vision 4 ;  or,  2nd,  that  the  right  in  controversy  was  absolute  and  not  resting 
in  the  discretion  of  the  court;  or,  8d,  that  the  decision  occurred  before  1870, 
when  the  words  ''  not  involving  any  question  of  discretion,"  were  inserted  in 
subdivision  4.  6.  Matthews  v.  Ilubbard  (47  N.  Y.  428)  is  not  contra,  because, 
1st,  it  is  not  apparent,  but  the  action  was  upon  an  account,  in  which  event, 
probably,  a  bill  of  particulars  is  a  matter  of  absolute  right ;  2nd,  the  bill  of 
particulars  having  been  given,  plaintiff  was  restricted  to  recovery  of  the  items 
stated ;  and,  by  expunging  any  item,  he  was  deprived  pro  tanto  of  a  right; 
3d,  no  que^ion  of  jurisdiction  was  raised  or  considered  in  this  court. 

II.  Doubtless  appellant's  contention  is  that,  although  the  application,  being 
to  the  discretion  of  the  court,  its  denial  is  not  reviewable  here;  yet,  inasmuch 
as  the  bill  of  particulars  was  refused  for  want  of  power  in  the  court  to  allow 
it,  the  order  of  the  General  Term  is  appealable  to  this  court.  Russell  v.  Conn 
(20  N.  Y.  81).  But  the  position  is  untenable.  1.  It  is  an  universally  true 
proposition  of  law,  in  support  of  which  it  were  mere  pedantry  to  adduce 
authority,  that  error,  to  be  available  on  appeal,  must  appear  on  the  face  of 
the  record  under  review.  Hence,  inWright  v.  Hunter  {^Q  N.  Y.  409,  412),  on 
appeal  from  an  order  at  General  Term  granting  a  new  trial,  this  court  said 
that  *' where  the  return  shows  that  questions  of  fact  were  legitimately  before 
the  General  Term,  and   that  the  evidence  was  such  that  the  court  may  httve 
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reversed  the  judgment  on  facts,  it  is  impossible  to  say,  from  an  inspection  of 
the  record,  that  they  committed  an  error  of  law  in  granting  a  new  trial, 
though  we  should  be  of  opinion  that  some  of  the  exceptions  were  well  taken." 
To  the  same  effect  are  Sands  v.  GrooJce  (46  N.  Y.  664),  and  Dawning  v.  Kelly 
(48  N.  T.  483).  Decisively  in  point  is  Traeey  v.  Altmyer  (46  N.  Y.  698).  The 
appeal  was  from  an  order  of  the  General  Term,  affirming  an  order  denying  a 
{notion  for  a  new  trial  on  the  ground  of  surprise  and  newly  discovered  evi- 
dence. From  the  opinion  of  the  judge  at  Special  Term,  it  appeared  that  the 
motion  had  been  denied  wlsly  on  the  ground  that  it  could  not  be  made  after 
entry  of  judgment.  This  the  Court  of  Appeals  held  to  be  error:  but  pro- 
ceeded to  say,  **the  General  Term  had  the  power  to  review  the  order  on  the 

merits  and  upon  any  and  every  ground  connected  therewith The 

order  of  the  General  Term  is  simply  an  affirmance  of  the  order  at  Special 
Term.  This  is  entirely  consintent  with  the  idea  that  the  General  Term  con- 
mdeied  the  merits  and  determined  the  same  and  based  the  order  of  affirmance 
thereon.  It  was  its  duty  to  do  so,  and  the  presumption  is  that  this  duty  wan 
performed,  until  the  contrary  appears.  It  is  incumbent  on  a  party  seeking  a 
reversal  of  a  judgment  or  order  to  show  affirmatively  that  an  error  was  com- 
mitted to  his  prejudice.     It  is  not  sufficient  to  show  that  it  may  have  been 

committed For  the  reason  that  it  does  not  appear,  (but)  that  the 

General  Term  reviewed  the  order  and  passed  upon  the  merits,  the  order 
appealed  from  must  be  affirmed.''  Pages  604,  605.  Laning  v.  N,  T,  C,  B,  B. 
Co,  (40  N.  Y.  621,  589),  is  of  equivalent  import.  The  appeal  was  from  an 
order  of  the  General  Term  denying  a  new  trial.  It  appeared  plainly  from  the 
opinion  at  General  Term'  that  its  order  of  affirmance  was  grounded  on  an 
erroneous  impression  of  a  want  of  power.  But  this  court  ruled  in  the  follow- 
ing language:  **  We  are  not  authorized  to  review  a  judgment  and  reverse  it 
for  an  alleged  error  which  does  not  appear  upon  the  record^  and  is  not  shown 
or  arrived  at  save  by  expressions  appearing  in  the  opinion  of  the  court. '^ 
Accordingly  the  order  was  affirmed.  Cvshman  v.  Brundrett  (50  N.  Y.  296; 
18  an  equally  explicit  authority  for  the  proposition,  that  an  appellant,  from  a 
diacretionary  order,  must  show  affirmatively  that  its  allowance  involved  no 
exercise  of  discretion.  2.  In  fact,  neither  the  order  nor  the  opinion  at 
Special  Term  shows  that  appcllant^s  application  was  denied  for  lack  of  power 
in  the  court  to  grant  it.  In  his  opinion.  Judge  Neilson  only  disclaims 
anthority  to  compel  respondent  to  specify  the  times  and  places  of  appellanVt 
eonfeulon  of  the  adulUry^  a  power  which  indisputably  no  court  possesses;  a 
right  which  appellant  himself  renounced  at  General  Term.  The  order  at 
Special  Term  purports  to  proceed  as  well  on  a  want  of  merits  on  the  part  of 
appel]ant  as  on  a  defect  of  power  in  the  court — the  latter  being  plainly  predi- 
cated of  the  particulars  of  confession.  The  judge,  it  appears,  did  exercise 
his  discretion,  and  upon  the  whole  matter,  although,  as  to  one  branch  of  the 
application,  he  repudiated  the  power  as  a  speculative  proposition.  The  order 
at  General  Term  is  a  simple  affirmance  of  the  order  at  Special  Term,  and,  in 
itself,  imputes  no  want  of  power  to  the  Court ;  while,  as  to  the  opinions  of  the 
Judges,  McCuE,  J.,  expre^^sly  asserts  the  power,  and  Reynolds,  J.,  waiving 
the  qneetion  of  power,  grounds  his  conclusion  on  the  merits  of  the  motion. 
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8.  The  application  having  been  made  to  the  discretion  of  the  court,  and,  it 
not  appearing  that  its  denial,  or  the  affirmance  of  the  denial,  proceeded  from 
the  supposition  of  a  want  of  power,  but  the  reverse,  this  court  has  no  juris- 
diction to  review  the  order,  and  the  appeal  should  be  dismissed. 

III.  If  the  court  entertain  the  appeal,  the  order  should  be  affirmed.  1. 
The  application  was  not  for  a  hill  of  particvlarSy  but  for  a  statement  in  writ- 
ing of  the  times  and  places  of  the  acts  of  adultery  imputed  to  appellant.  If 
the  complaint  was  defective  in  these  circumstances,  the  proper  redress  whs 
by  motion  to  make  more  definite  and  certain,  pursuant  to  section  160  Code. 
People  V.  Byder  (12  N.  Y.  433,  440,  442) ;  PrindU  v.  Caruthers  (15  N.  Y.  425). 
2.  The  term  **  particulars  of  the  claim,"  section  158  Code,  imports  ex  vi  ter- 
mini, a  claim  capable  of  being  resolved  into  parts,  fractions,  particulars, — 
and  it  is  these  parts  of  a  whole,  these  fractions  of  a  unit,  these  particulars  of 
a  general,  that  the  party  may  be  required  to  furuish  his  adversary.  But  a 
cause  of  action  for  erim,  con.  is  one,  entire  and  indivisible,  and  is  not  suscep- 
tible of  severance  or  separation  into  parts  or  particulars.  The  time  and 
place  of  the  wrong  are  mere  accidents,  which  serve  to  discriminate  and  iden- 
tify the  claim  ;  and  if,  by  reason  of  their  omission,  the  claim  be  indefinite 
and  uncertain,  the  remedy  is  by  application  of  section  160.  8.  Hence,  the 
present  case  is  not  within  the  intent  or  operation  of  section  158.  And,  for 
another  reason,  namely,  that  neither  in  professional  nor  in  popular  language 
is  the  word  **  claim  "  appropriate  to  the  idea  of  a  right  of  redress  for  a  per- 
sonal tort.  A  '*  claim  -'  by  a  man  for  the  seduction  of  his  wife  is  a  legal  as 
well  as  philological  solecism.  Murphy  v.  Kipp  (1  Duer,  659).  *'The  office  of 
a  bill  of  particulars  is  to  apprise  the  defendant  of  the  items  which  the  plain- 
tiff intends  to  prove  upon  the  trial,  and  to  restrict  his  proofs  to  the  matters 
specified."  Rapallo,  J.,  in  Matthews  y,  Hubbard  (47  N.  Y.  428).  A  demand 
for  the  items  of  adultery  is  a  novelty  in  jurisprudence  and  an  affront  to  com- 
mon sense.  **The  use  of  a  bill  of  particulars  is  to  apprise  a  party  of  the 
specific  demands  of  his  adversary  when  the  pleadings  are  general,  and  leave 
uncertain  what  is  particularly  demanded^  and  has  no  application  whatever 
when  the  demand  is  specifically  set  forth  in  the  pleading."  Savage.  J.,  in 
the  People  v.  Waring  (4  Wend.  200).  Here  our  demand  is  specifically  stated 
in  the  complaint,  namely,  of  redress  for  the  seduction  of  respondent's  wife; 
and  no  amplification  of  the  complaint  would  make  the  demand  more  distinct 
and  intelligible.  A  specification  of  the  acts  of  criminal  conversation  might 
probably  apprise  appellant  of  the  direction  of  our  evidence,  but  would  not 
make  the  claim  or  demand  more  clear.  4.  If  a  party  be  in  possession  of 
facts  or  documents  material  to  his  adversary's  case,  that  adversary  may  com- 
pel their  disclosure  or  inspection  by  virtue  of  sections  391  and  888  Code. 
Did  appellant  desire  to  extract  evidence  for  his  defense  from  respondent, 
he  might  have  recourse  to  these  provisions.  5.  The  cases  cited  from  foreign 
books  by  appellant's  counsel  illustrate  his  learning  and  research,  but  are 
altogether  ineffectual  to  his  present  purpose.  The  judicial  procedure  of  New 
York  is  determined  and  regulated  by  positive  legislation  ;  and  there  is  no 
exigency  in  the  administration  of  justice  which  is  not  supplied  by  the 
provisions  of  our  own  system.     If  the  Code  be  silent  on  a  point  of  procedure^ 
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the  antecedent  practice  is  applicable  ;  but  neither  the  Code  nor  the  former 
practice  affords  any  principle  or  precedent  to  authorize  a  bill  of  particulars 
in  an  action  for  a  personal  tort.  The  provisions  of  our  law  arc  abundant  and 
effectual  to  accomplish  every  end  contemplated  by  the  more  cumbrous  ma- 
chinery of  other  states  and  countries,  e.  g,,  if  a  complaint  in  divorce  for 
adultery  fail  to  specify  times,  places  or  persons,  the  defect  is  remediable  other- 
wise than  by  a  bill  of  particulars.  Wood  v.  Wood  (2  Paige,  108.)  Hence,  a 
biU  of  particulars  in  a  suit  for  divorce  is  unknown  in  the  practice  of  New 
Tork.  80,  whenever  a  party  is  likely  to  be  misled  or  surprised  by  the  gen- 
erality of  the  complaint  in  any  action,  he  may  invoke  the  operation  of  sec- 
tion 160  Code.  Our  system  of  procedure  is  complete  and  consistent,  and 
needs  no  reinforcement  from  alien  sources.  6.  But,  assuming,  for  argu- 
ment, that  section  158  Code  applies  to  the  present  case,  the  bill  of  particulars 
was  properly  refused.  1st.  When  the  defendant  himself  knows  as  well  or 
better  than  the  plaintiff  the  very  details  which  he  seeks,  the  motion  will  be 
denied.  Young  v.  De  Mott  (1  Barb.  80);  Blaehie  v.  NeH^fon  (6  Bosw.  681.) 
Here,  of  all  persons  save  one,  and  that  not  the  respondent,  the  appellant  best 
knows  the  times  when  and  the  places  where  he  committed  the  acts  of  adultery. 
Appellant's  demand  is  simply  absurd.  2nd.  If  it  be  answered  tliut  we  have 
ascertained  times  and  places  from  appellant^s  confession,  the  argument  admits 
he  knows  times  and  places,  and  so  is  in  no  need  of  a  specification,  dd.  It  is 
apparent  on  the  papers  that  respondent's  proof  consists  chiefly  of  appellant's 
admissions  of  the  adultery.  The  case  is  conceivable,  that  a  plaintiff 's  proof 
might  consist  exclusively  of  the  adulterer's  confession.  Then,  except  the 
defendant  chose  to  give  time  and  place,  he  would  escape  chastisement,  though 
with  an  avowal  of  guilt  in  his  mouth.  Now,  in  erim,  con,,  'Mt  is  not 
necessary  to  prove  the  fact  to  have  been  committed  at  any  particular  or  certain 
time  or  place.  General  cohaintntion  excludes  the  necessity  of  proof  of  particular 
acts."  2  Greenl.  on  Kn.,  sec.  41 ;  Cadogan  v.  Cadognn  (2  Ilagg.  Con.  R.,  4  note) ; 
Sutton  V.  Button  (lb.,  6  note).  **The  confession  of  the  defendant  need  not 
leier  to  any  particular  time  or  place  ;  it  will  be  applied  to  all  times  and  places 
at  which  it  appears  probable,  from  the  evidence,  that  the  fact  may  have  been 
committed."  2  Greenl,  on  Ev.,  sec.  45;  BitrgeMv.  Burgesa  (2  ITagg.  Con.  R., 
223,  227).  Thus,  if  a  bill  of  particulars  be  required  of  respondent,  and  his 
only  evidence  consists  of  appellant's  general  confessions  (which  the  law  ad- 
judges plenary  proof),  he  can  not,  of  course,  furnish  the  particulars,  and  his 
complaint  would  be  dismissed.  2  Wait's  Practice,  351.  Or  should  respondent 
give  particulars  of  time  and  place,  in  respect  of  which  he  had  been  misin- 
formed by  the  appellant  or  otherwise;  then,  no  matter  how  clear  and  specific 
and  conclusive  the  proof  of  adultery,  it  would  be  unavailing  and  he  would  fail 
in  his  action.  Matthews  v.  Hutbard  (47  N.  Y.  428) ;  Boitmian  v.  Earle  (3  Duer, 
694).  7.  Appellant  denies  the  imputed  adultery,  alleges  respondent  means  to 
fabricate  a  case  and  support  it  by  false  testimony,  and  demands  the  particu- 
lars of  this  fictitious  claim.  We  suppose  this  to  be  the  first  instance  of  a 
demand  of  the  times  and  places  of  the  occurrence  of  an  imaginary  and  non- 
existent fact.  If  the  thing  took  place,  then,  from  the  nature  of  the  case, 
appellant  knows  the  times  and  places  better  than  respondent.     If  the  thing 
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never  was,  then  it  is  impossible  to  predicate  of  it  either  time  or  place.  Ap- 
pellant's imputation  of  such  wicked  design  was  repelled  and  retorted  by 
respondent ;  but  in  no  event  would  a  court,  in  advance  of  the  trial,  and  on 
the  wanton  and  unsupported  assertion  of  his  adversary,  load  a  suitor  with 
the  infamy  of  meditated  fraud  and  perjury. 


DECISION  OF  THE  APPEAL. 

On  December  1,  1874,  the  following  opinious  were  delivered : 

Rapallo,  J. — The  only  question  arising  upon  the  present  appeal, 
which  is  reviewable  in  this  court,  is  whether  or  not  the  court  below  had 
power  to  grant  the  application  of  the  defendant.  If  it  possessed  that  power, 
and,  under  the  mistaken  impressi(m  that  the  power  did  not  exist,  denied  the 
application  on  that  ground,  we  have  jurisdiction,  and  it  is  our  duty  to  correct 
that  error  of  law,  and  remit  the  case  to  the  court  below,  with  a  direction  that 
the  motion  be  heard  at  Special  Term,  on  the  merits.  People  v.  New  York 
Central  Bailrond  Company  (29  New  York,  418) ;  Brown  v.  Brown  (Court  of 
Appeals,  November,  1874;  not  reported).  This  is  the  extent  to  which  we 
interfere  with  orders  made  upon  applications  which  do  not  rest  upon  strict 
legal  right,  but  involve  an  exercise  of  discretion  on  the  part  of  the  courts 
below.  It  is  not  contended  on  the  part  of  the  appellant,  and  it  would  have 
been  useless  to  contend,  that  the  present  application  was  founded  upon  legal 
right,  or  that  it  did  not  rest  in  the  discretion  of  the  court,  nor  that  if  the 
order  appealed  from  was  the  result  of  fair  exercise  of  that  discretion  we 
should  be  asked  to  review  it.  The  ground  of  the  appeal  is  that  the  judge,  to 
whom  the  application  was  originally  made  at  Special  Term,  decided  that  he 
had  no  power  to  grant  the  relief  sought ;  that  he  erroneously  held  that  such 
relief  could  have  been  applied  for  under  section  160  of  the  Code  of  Procedure, 
and  could  be  obtained  by  no  other  proceeding,  and  that  the  defendant  is 
entitled  to  have  this  error  of  law  corrected  and  his  application  duly  con- 
sidered  without  being  embarrassed  by  the  legal  difficulties  supposed  to  stand 
in  the  way. 

The  first  point  for  our  consideration  is,  whether,  in  fact,  the  case  was 
disposed  of  in  the  court  below  on  the  question  of  power.  If  it  was,  we  are 
then  called  upon  to  decide  whether  or  not  the  power  existed,  and  if  we  find 
that  it  did,  the  defendant  is  entitled  to  the  unembarrassed  exercise  of  the 
discretion  of  the  court  in  which  his  cause  is  pending  upon  the  question 
whether  or  not  justice  demands  that  his  application  be  granted. 

The  best  evidence  on  the  first  point  is  the  order  of  the  court  denying  the 
defendant's  motion.  This  order  recites,  among  other  things,  that  an  order 
had  before  been  granted  requiring  the  plaintiff  to  show  cause  why  he  should 
not  deliver  to  the  defendant's  attorney  **a  statement  in  writing  of  the 
particular  times  and  places  at  which  he  expects,  or  intends,  to  prove  that  any 
acts  of  adultery  or  criminal  intercourse  took  place  between  the  defendant  and 
the  wife  of  the  plaintiff.''  It  denies  the  motion,  on  the  ground  that  the  court 
has  no  power  to  grant  the  same,  and  ^n  other  grounds  stated.     If  the  words, 
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**and  on  the  other  gronnds  stated,*'  had  been  omitted,  it  is  very  clear  that 
the  order  would  conclusively  establish  chat  the  motion  was  denied  solely  on 
the  ground  of  a  supposed  want  of  power  to  grant  it.  What  qualification 
then,  was  intended  by  the  insertion  of  these  words  ?  We  must  suppose  that 
the  learned  judge  referred  to  the  grounds  stated  by  himself  in  the  opinion 
which  he  delivered  contemporaneously  with  tlie  order,  and  in  which  he  set 
forth  the  reasons  for  his  decision.  Any  other  supposition  would  be  unreason- 
able. This  opinion  presents  with  much  force  the  reasons  for  holding  that  he 
had  no  power  to  grant  the  motion.  But  in  no  part  of  it  does  he  say  that  he 
has  exercised  his  discretion  as  to  the  merits  of  the  application,  and  determined 
that  it  should  be  denied  upon  the  merits.  The  learned  judge,  after  comment- 
ing on  the  subject  of  bills  of  particulars  in  actions  of  tort,  and  showing  that 
ordinarily  they  will  not  be  granted  in  that  class  of  actions,  ^ays:  ^*  But,  as  I 
have  said,  the  question  is  as  to  the  power  of  the  court,''  and  he  proceeds  to 
sustain  his  position,  that  the  court  has  no  such  power,  by  arguing  that  the 
defendant  could  have  obtained  an  adequate  remedy  by  a  motion  under  section 
160  of  the  Code  to  make  the  complaint  more  definite  and  certain,  and  that 
that  was  the  appropriate  and  sole  remedy. 

After  a  careful  examination  of  the  opinion  we  are  satisfied  that  it  does 
not  in  any  substantial  respect  qualify  the  statement  in  the  order  that  the 
motion  was  denied  on  the  ground  of  want  of  power,  and  that  the  other 
grounds  stated  are  that  a  different  remedy  is  provided  by  the  Code,  and  the 
party  is  confined  to  the  one  thus  provided.  This  being  the  shape  in  which 
the  case  comes  before  as,  we  think  it  presents  a  question  of  law,  and  is  there- 
fore appealable  to  this  court.  It  may  not  be  absohitely  essential  to  consider 
the  question  wheiher  the  particulars  sought  could  have  been  obtained  under 
section  160,  by  an  application  to  make  the  complaint  more  definite  and  cer- 
tain. If  the  power  to  order  particulars  existed  before  the  enactment  of  that 
iiection,  it  is  not  thereby  abrogated.  The  most  that  could  be  said  u[>on  the 
mibject  is  that,  if  section  160  affords  an  ai)propriate  remedy  the  court  might 
require  the  party  to  resort  to  that  remedy.  Both  remedies  might  consistently 
exist  together,  but  so  much  stress  has  been  laid  on  the  assertion  that  a 
remedy  could  have  been  obtained  under  section  160  that  it  is  proper  to  ascertain 
whether  or  not  that  position  is  sound. 

The  language  of  the  section  is:  **  When  the  allegations  of  a  pleading  are 
80  indefinite  or  uncertain  that  the  precise  nature  of  the  charge  or  defense  is 
not  apparent,  the  court  may  require  the  pleading  to  be  made  definite  and 
certain."  It  will  be  observed  that  it  is  only  where  the  precise  nature  of  the 
charge  is  not  apparent  that  an  application  can  be  made  under  this  section. 
It  enables  a  party  to  obtain  a  definite  statement  in  the  pleading,  of  the  nature 
of  the  charge  intended  to  be  made  against  him,  but  not  of  the  particulars  or 
circumstances  of  time  or  place.  For  this  purpose  a  different  proceeding  is 
pointed  out,  viz.,  an  application  under  section  158,  which  provides,  among 
other  things,  that  *'  the  court  may  in  all  cases  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furnished."  It  is  evident  that  in  the  pres- 
ent case  there  was  no  occasion    for   an  application  under  section  160  to 

make  the  complaint  more  definite  and  certain.     There  is  no  uncertainty  or 
L— 6 
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indefiniteness  in  respect  to  th&  nature  of  the  charge  made  agtiinst  the 
defendunt.  The  difficulty  under  which  he  claims  to  be  laboring  is  that  the 
complaint  does  not  point  out  the  times  or  occasions  when  the  alleged  offenses 
are  claimed  to  have  been  committed,  but  avers  simply  that  they  were  com- 
mitted on  the  10th  of  October,  1868,  and  divers  other  days  and  times  after 
that  day  and  before  the  commencement  of  this  action,  thus  covering  a  period 
of  very  nearly  six  years,  the  action  having  been  commenced  in  August,  1874. 
He  denies  that  the  acts  charged  were  ever  committed,  but  claims  that  for  the 
purpose  of  preparing  his  defense  it  is  necessary  that  he  should  be  furnished 
with  the  particulars  of  the  time  and  place  in  order  that  he  may  summon  wit- 
nesses to  rebut  such  evidence  as  may  be  brought  against  him,  or  explain  the  cir- 
cumstances which  may  be  proved,  and  upon  which  the  plaintiff  may  rely  to 
establish  the  charges. 

In  actions  upon  money  demands,  consisting  of  various  items,  a  bill  of  par- 
ticulars of  the  dates  and  description  of  the  transactions  out  of  which  the 
indebtedness  is  claimed  to  have  arisen  is  granted  almost  as  a  mutter  of  course; 
and  this  proceeding  is  so  common  and  familiar  that  when  a  bill  of  particulars 
is  spoken  of  it  is  ordinarily  understood  as  referring  to  particulars  of  that 
character.  But  it  is  an  error  to  suppose  that  bills  of  particulars  are  confined 
to  actions  involving  an  account,  or  to  actions  for  the  recovery  of  money 
demands  arising  upon  contract.  A  bill  of  particulars  is  appropriate  in  all 
descriptions  of  actions  if  the  circumstances  are  such  that  justice  demands  a 
party  should  be  apprised  of  the  matters  for  which  he  is  to  be  put  on  trial  with 
greater  ]»articularity  than  required  by  rules  of  pleading.  They  have  been 
'^rdered  in  actions  of  libel  {Jones  v.  Bemcke^  L.  R.  5  C.  P.  82) ;  escape  (DatU 
V.  Chapman,  6  Adolph.  &  Ell.  767;  Webster  v.  Jones,  7  Dowl.  &  R.  774) ;  trespass 
(Johnson  V.  Birhy,  5  Bam.  &  Aid.  540) ;  trover  {Humphrey  v.  Cottleyou,  4  Cow. 
54) ;  and  in  ejectment  (Viseher  v.  Conant,  4  Cow.  896).  Even  in  criminal  cases 
the  instances  in  which  the  courts  have  by  analogy  to  the  practice  in  civil  ac- 
tions ordered  bills  of  particulars,  are  frequent,  viz. :  On  an  indictment  for  being 
a  common  barrator,  where  a  general  form  of  pleading  is  allowed.  Hawkins  P. 
C.  Bk.  1,  ch.  81,  sec.  13;  Goddard  v.  Smith  (6  Mod.  R.  261);  Commonwealth  v. 
Davis  (11  Pick.  482).  On  an  indictment  for  nuisance  the  prosecutor  has  been 
required  to  specify  particulars  of  the  separate  acts  of  nuisance  which  he 
intended  to  prove.  Rex  v.  Ourwood  (8  Adolph.  &  Ell.  815) ;  R^gina  v.  Flower 
(8  Jurist  558) ;  and  in  a  prosecution  of  embezzlement  {Rex  v.  Hodgson,  3  Carr. 
&  Payne,  422).  And  in  England  there  is  nothing  more  common  at  the  present 
day  than  to  order  particulars  to  be  filed  in  an  action  for  divorce,  either  on 
the  ground  of  cruelty  or  adultery,  and  this  is  done  on  the  application  either 
of  the  defendant,  or,  in  cases  where  the  wife  is  the  defendant,  of  the  person 
with  whom  she  is  alleged  to  have  committed  adultery,  and  who,  under  the 
statutes  20  and  21  Vict.,  chapter  85,  is  joined  with  her  as  co-respondent  for 
the  purpose  of  being  mulcted  in  damages.  These  cases  show  very  clearly  the 
opinion  of  the  English  courts,  that  a  bill  of  particulars  can  be  ordered  in  an 
action  of  crim,  con,^  because  section  88  of  the  statute  last  referred  to  expressly 
provides  that  where  the  alleged  adulterer  is  named  in  the  petition  as  co* 
respondent,  the  claim  made  by  every  such  petition  shall  be  heard  and  tried 
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on  iht  same  principles,  in  the  same  manner,  and  subject  to  the  same  or  the 
like  rales  and  regulations  as  actions  for  criminal  convcrantion  nre  now  tried 
and  decided  in  courts  of  common  law.  Under  this  provifdon  particulars  have 
been  ordered  on  the  application  of  the  co-respondent  as  well  as  of  the 
respondent.  Higg9  v.  Higgs  (11  Weekly  R.  154);  and  see  Hunt  v.  Hunt  A 
Duke  (2  Swab.  &  T.  574). 

Tbe  cases  in  which  the  complainant  has  been  required  to  furnish  particu- 
Imrs  on  the  application  of  the  respondent,  are  too  numerous  to  justify  their 
dtmtion  here.  There  are  nearly  a  dozen  of  them  in  volumes  2  and  8  of 
Swabey  and  Tristram's  Probate  and  Divorce  Court  Reports,  which  we  have 
examined,  and  a  similar  order  was  made  by  the  Supreme  Court  of  Massachu- 
setts,  in  1834,  in  the  case  of  Adams  v.  Adams  (16  Pick.  254).  In  this  State, 
Chancellor  Walworth,  in  the  case  of  Wood  v.  Wood  (2  Paige,  108),  laid 
down  the  rules  which  have  since  governed  in  actions  between  husband  and 
wife  for  divorce,  and  rendered  applications  for  bills  of  particulars  unneces- 
sary. It  must  be  remembered  that  here,  when  the  charge  of  adultery  is  denied, 
the  issne  must  be  tried  by  jury  unless  the  parties  consent  to  a  different  mode 
of  trial,  and  it  is  even  doubtful  whether  they  should  be  permitted  so  ia 
consent,  bnt  in  a  contested  case  the  Chancellor  laid  down  the  rule  as  fol- 
lows : 

**The  only  safe  and  pradent  course  is  to  require  the  charge,  whether  of 
crimination  or  recrimination,  to  be  stated  in  the  pleadings  and  in  the  issues 
in  each  a  manner  that  the  adverse  party  may  be  prepared  to  meet  it  on  the 
trial.  If  the  persons  with  whom  the  adnltery  was  committed  are  known, 
thej  must  be  name<l  in  the  defendant's  answer,  and  the  adultery  must  be 
charged  with  reasonable  certainty  as  to  time  and  place.  If  they  are  unknown, 
that  fact  should  be  stated  in  tho  answer  and  in  the  issue,  and  the  time,  place, 
and  circumstances  under  which  the  adultery  was  committed  should  be  set 
forth.  Neither  party  has  a  right  to  make  such  a  charge  against  tlie  other  on 
mere  suspicion,  relying  upon  being  able  to  fish  up  testimony  before  the  trial 
to  support  the  allegation.'' 

The  Chancellor  here  speaks  of  setting  forth  the  particulars  in  the 
answer  because  the  case  then  before  him  was  one  of  recrimination.  In  the 
case  of  the  Commonwealth  y,  Snelling  (15  Pick.  321),  Chief  Justice  Shaw 
gave  a  very  thorough  examination  to  the  subject  of  the  practice  of  the 
courts  of  common  law  in  requiring  bills  of  particulars,  and  the  principle  upon 
which  it  is  founded,  and,  after  an  extensive  review  of  the  authorities,  came 
to  the  conclusion  that  the  general  rule  to  be  extracted  from  them  was  that 
where  in  the  course  of  a  suit,  from  any  cause,  a  party  was  placed  in  such  a 
flitnation  that  justice  could  not  be  done  at  the  trial  without  the  aid  of  the 
information  to  be  obtained  by  means  of  a  specification  or  bill  of  particulars. 
the  court,  in  virtue  of  its  general  authority  to  regulate  the  conduct  of  trials, 
bad  power  to  direct  such  information  to  be  seasonably  furnished.  The 
aatborities  cited  by  him  are  decisions  in  civil  cases,  but.  by  analogy  he  ap- 
plied the  principle  to  a  criminal  prosecution  for  libel,  and  sustained  an  order 
requiring  the  prisoner  to  furnish  particulars  of  his  justification  of  a  general 
libeloos  charge  against  the  magistrate. 
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The  same  rule  is  laid  down  in  a  recent  case  in  the  Conrt  of  Qaeen's 
Bench  in  Ireland,  Early  v.  Smith  (12  Irish  C.  L.  Appendix  xxxv.),  where  it 
was  held,  and  on  the  authority  of  many  of  the  same  decisions  which  are 
cited  by  Chief  Justice  Shaw,  that  the  rule  which  governs  the  courts  in  order- 
ing particulars  to  be  given,  la,  that  in  all  casos,  wliether  trespass,  trover,  or 
on  the  case,  the  court  has  a  general  superintending  power  and  control,  no. 
matter  what  the  form  of  the  action  may  be.  If  the  complaint  or  declaration 
is  conceived  in  vague  and  general  terms,  without  specifying  the  circum- 
stances under  or  the  occasions  on  which  the  plaintiff  relies,  and  the  defendant 
satisfles  the  court  by  affidavit,  that  either  for  the  purpose  of  pleading  or  of 
defence  at  the  trial  it  is  necessary  that  the  plaintiff  be  more  specific  and  more 
clearly  define  his  cause  of  action,  the  court  has  a  general  jurisdiction  to  order 
the  plaintiff  to  give  a  more  precise  and  specific  description  of  that  upon 
which  he  relies.  In  the  case  last  cited,  a  bill  of  particulars  was  ordered  in  a 
case  of  oral  slander.  Although  no  precedent  could  be  found  for  an  order  for 
particulars  in  such  a  case,  the  court  determined  that  the  circumstances  pre- 
sented to  them  brought  the  case  by  analogy  within  the  reasons  of  those  in 
which  particulars  had  been  ordered,  and  that  therefore  they  were  authorized 
to  afford  the  relief  required. 

A  reference  to  a  few  of  the  authorities  upon  which  these  decisions  were 
founded  will  show  that  in  almost  every  case  in  which  a  defendant  can  satisfy 
the  court  that  it  is  necessary  to  a  fair  trial  that  he  should  be  apprised  before- 
hand of  the  particulars  of  the  charge  which  he  is  expected  to  meet,  the  court 
has  authority  to  compel  the  adverse  party  to  specify  these  particulars  so  far  as 
is  in  his  power. 

For  instance,  in  Doe  v.  Philips  (6  Term  R.  597),  an  act  of  ejectment  waa 
brought.  It  was  made  to  appear  to  the  court  that  the  action  was  founded 
upon  the  alleged  forfeiture  of  a  term  of  a  lease  by  the  breach  of  covenants 
contained  in  the  lease.  The  court  ordered  the  plaintiff  to  furnish  particulars 
of  the  breaches  of  the  covenants,  of  the  times  when,  &c.,  he  meant  to  insist 
that  the  defendant  had  forfeited  the  lease.  To  the  same  effect  was  the  case 
of  Doe  V.  Broad  (2  Man.  and  Qr.,  523),  and  in  Dnvies  v.  Chapman  (6  Adolph. 
and  Ell.  767),  it  was  held  that  in  an  action  for  an  escape  the  plaintiff  niight 
properly  be  ordered  by  a  judge  to  give  a  particular  of  the  alleged  escape, 
specifying  the  time  and  place,  and  that  the  plaintiff  was  bound  to  specify 
them  precisely,  if  he  could,  and  if  not,  as  well  as  be  was  able. 

Analogous  cases  are  to  be  found  throughout  the  books  in  this  state.  It 
was  long  since  recognized  that  in  actions  of  ejectment,  to  ascertain  the  pre- 
cise premises  for  which  the  plaintiff  was  proceeding,  the  constant  course  was 
to  obtain  a  bill  of  particulars.  Vischer  v.  Gonant  (4  Cow.  396),  and  so  in 
actions  of  trover.  Humphrey  v.  Cotileyou  (4  Cow.  54).  As  I  have  already 
shown,  there  is  no  class  of  cases  in  which,  in  England,  even  at  the  present 
day,  it  is  more  common  to  order  particulars  to  be  furnished  than  in  actions  in 
which  adultery  is  charged.  If  the  charge  is  general  and  vague,  particulars 
are  always  ordered.  As  early  as  the  year  1692,  in  the  case  of  the  proceeding 
for  divorce  against  the  Duchess  of  Norfolk  before  the  House  of  Lords  of  Eogf- 
land  (reported  in  8  Hargrave's  State  Tnals,  35,  and  HowelPs  State  TriaUi 
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vol.  12.  p.  883) ;  the  Duchess  demauded  particulars  of  the  charge  against  hei. 
Tbey  were  ordered.  The  complainant  furnished  a  statement  that  the  person 
charged  to  have  committed  the  crime  with  the  Duchess  was  John  Germaine, 
off  &c,^  and  that  the  times  were  between  the  months  of  June  and  December, 
1685,  and  several  times  since,  specifying  places.  The  petition  of  her  husband 
wms  presented  in  1602.  To  this  charge,  covering  six  years,  she  answered  that 
the  charge  as  to  time  and  place  was  too  general,  and  did  not  answer  the  end 
of  the  order  of  the  House  of  Lords.  A  further  and  more  definite  bill  of 
fMUticulars  was  then  furnished,  affording  the  complainant  an  extensive  field 
for  proof,  but  at  the  same  time  indicating  to  defendant  the  periods  and 
occasions  in  respect  to  which  she  was  called  upon  to  defend  herself. 

Without  following  the  line  of  English  decisions,  I  come  at  once  to  those 
of  our  courts.  In  Pennsylvania,  as  early  as  1784,  in  the  case  of  Steele  v.  Steele 
(1  Dall.  409),  after  issue  was  joined  in  an  action  for  a  divorce  for  crutlty,  the 
court  held  that  notice  ought  to  be  given  of  the  facts  intended  to  be  proved 
nnder  the  general  allegations  of  the  libel.  In  1805,  in  Garrat  v.  Oarrat  (4 
Teates,  244),  the  libel  charged  that  the  respondent,  on  the  10th  of  June,  1799, 
at  the  county  aforesaid,  and  at  other  times  and  places,  committed  adultery 
with  Esther  Palmer  and  other  lewd  women  to  the  plaintiff  unknown,  and 
the  court  held  that  unless  the  complainant,  before  trial,  specified  in  a 
written  notice  the  time  and  places  and  attendant  circumstances,  she 
should  be  confined  in  the  evidence  to  acts  of  adulterv  committed  with  Esther 
Palmer. 

In  Massachusetts,  in  1834,  in  the  case  of  Adame  v.  Adams  (16  Pick.  254), 
the  libel  for  divorce  charged  acts  of  adultery  generally,  and  a  bill  of  particu- 
lars was  ordered. 

Most  of  the  authorities  which  I  have  mentioned  consist  of  adjudications 
prior  to  the  amendment  of  1851  to  section  158  of  the  Code  of  Procedure,  which 
is  in  these  words:  **  And  the  court  may  in  all  cases  order  a  bill  of  particulars 
of  the  claim  of  either  party  to  be  furnished." 

It  mtist  be  borne  in  mind  that  we  are  discussing  simply  a  question  of 
power;  whether  in  the  case  before  us  the  court  below  had  power  to  order 
particulars  to  be  furnished;  not  whether,  upon  the  facts  disclosed  by  the 
affidavits,  the  court  below  ought  or  ought  not  to  have  ordered  particulars, 
but  whether  it  had  the  power  to  so  do.  If  it  made  a  mistake  in  that  respect 
we  must  correct  it.  If  the  Code  had  been  silent  upon  the  subject  of  bills  of 
particulars,  the  469th  section  would  probably  have  sufficed  to  preserve  the 
authority  of  the  court  to  order  particulars  in  all  cases  before  accustomed. 
But  the  express  authority  conferred  by  section  158  to  order  particulars  in  all 
cases,  especially  when  read  in  view  of  the  cases  in  which  particulars  had 
been  ordered,  would  seem  to  place  tlie  question  beyond  doubt. 

Many  of  the  arguments  on  the  part  of  the  plaintiff  are  more  proper  to  be 
addressed  to  the  court  of  original  jurisdiction  on  the  question  of  the  exer- 
cise of  its  discretion  than  to  this  tribunal.  It  is  claimed  that  an  Important 
element  in  the  plaintiffs  case  consists  of  confessions  made  by  the  defendant, 
and  that,  if  particulars  are  ordered,  it  will  be  necessary  to  prove  that  he 
confessed  the  acts  to  have  been  committed  at  the  dates  specified  in  the  bill 
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of  particulars.  This  is  an  imaginary  difficulty.  It  would  be  absurd  to 
suppose  that  any  tribunal  of  ordinary  intelligence  would  order  a  bill  of 
particulars  in  such  form  as  to  exclude  evidence  of  general  confessions. 

The  same  argument  was  used  in  case  of  Codrington  v.  Codrington  (4  Swab. 
&  T.  63).  After  an  order  for  p8rticulars  bad  been  granted  the  complainant 
delivernd  particulars  in  which  he  alleged  that  the  respondent  had  committed 
frequent  acts  of  adultery  between  1859  and  1862  with  one  Lieut.  Mildmay  at 
Malta,  and  during  a  journey  in  Switzerland,  Savoy,  Sardinia,  and  Italy.  Appli- 
cation was  Diade  for  further  particulars,  and  it  appearing  that  the  charge  was 
founded  upon  the  contents  of  a  diary  and  letters  of  the  respondent  which 
had  come  to  the  petitf'^ner*s  hands,  it  was  ordered  that  unless  the  petitioner 
gave  further  particulars  lu*  should  be  confined  in  his  proof  to  the  confessions 
contained  in  the  diar}'  and  letters. 

It  is  further  urged  that  the  defendant  in  such  a  case  needs  no  specifica- 
tion of  particulars,  because  he  knows  better  than  any  other  but  one  the 
details  about  which  he  seeks  information.  This  is  petitio  prineipii ;  it  assumes 
that  the  defendant  has  committed  the  acts  with  which  he  is  charged,  while 
the  very  question  to  be  tried  is  whether  or  not  he  has  committed  them. 

A  further  argument  is,  that  to  make  the  disclosures  sought  will  a^ord  the 
defendant  an  opportunity  to  tamper  with  the  plaintiff's  witnessep.  This  argu- 
ment has  been  used  to  many  of  the  cases  to  which  I  have  referred,  and  has 
been  uniformly  rejected.  The  principle  upon  which  orders  for  particulars 
are  granted  is  the  advancement  of  justice  and  the  preventing  of  surprise  at 
the  trial.  The  court  must  see  that  both  parties  are  fairly  dealt  with,  and  it 
fan  not  be  presumed  that  it  will  make  any  order  which  shall  shield  the 
defendant  from  just  responsil>iIity. 

Whether  in  the  exercise  of  its  discretion  it  should  grant  or  refuse  the 
order  applied  for,  we  are  not  to  decide.  All  that  we  decide  is,  that  it  ha** 
the  power,  if  it  sees  fit.  to  order  particulars  to  be  furnished,  and  that  in  decid- 
ing that  it  has  not  such  power  it  committed  an  error  in  law  which  requires  ns 
to  reverse  its  decision. 

A  point  is  made  on  tlie  part  of  the  plaintiff  which  requires  notice.  It  is 
contended  that  the  General  Term,  in  affirming  the  order  of  the  Special  Term, 
must  be  presumed  to  have  passed  upon  tlie  merits  on  the  facts  as  well  as  upon 
the  law  of  the  case,  and  the  decision  in  Tracey  v.  Altmyer  (46  N.  T.  598)  is 
cited  in  support  of  this  point.  The  answer  is  that  in  the  present  case,  it 
appears  that  the  orders  of  the  Special  Term  were  reviewed  by  only  two  judges 
of  the  court;  that  they  were  divided  in  opinion,  and  that  it  was  only  by  force 
of  the  statute  specially  ai)pli(!able  to  the  City  Court  of  Brooklyn,  Laws  of 
1870,  page  1,047,  section  6,  that  the  order  stood  as  affirmed,  the  two  judges 
disagreeing. 

Our  conclusion  is,  that  the  orders  of  the  Special  and  General  Term  of  the 
City  Court  of  Brooklyn  be  reversed  without  costs,  and  the  case  remitted,  to  be 
heard  at  Special  Term ;  that  its  discretion  may  be  exercised  upon  the  merits. 

Chubch,  Ch.  J.,  FoLGBR,  and  Andrews,  JJ.,  concurred.* 

*  As  to  rules  of  pleading  in  this  class  of  cases,  see  ncie,  p.  834. 
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Allen,  J. — If  the  court  below  had  not  the  power  to  grant  the  motion, 
the  order  should  be  affirmed.  If  the  power  existed,  its  exercise  was  in  the 
diflcretion  of  the  City  Court  of  Brooklyn,  and  the  action  of  that  court  in  the 
exercise  of  that  discretion  is  not  the  subject  of  review  in  this  court.  In  one 
or  more  cases  in  which  we  have  thought  the  court  of  original  jurisdiction  had 
erred  in  refusing  to  act  by  reason  of  a  supposed  want  of  power,  we  have 
reversed  the  orders  and  remitted  the  proceedings  to  the  end  that  the  proper 
coart  might  exercise  the  discretion  the  law  bad  vested  in  it  In  these  cases 
it  appeared  by  the  order  and  record  of  the  court  that  the  decision  of  the 
court  below  was  placed  exclusively  on  the  ground  of  a  want  of  power.  Here 
we  have  not  the  record  evidence.  The  motion  at  Special  Term  was  denied 
for  want  of  power,  and  for  other  reasons  stated,  showing  conclusively  that 
the  relief  was  not  denied  solely  upon  the  ground  that  the  court  had  no  power 
to  grant  it.  The  clear  inference  from  the  terms  of  the  order  is,  that  the  judge 
doubted  whether  the  court  had  power  to  order  the  information  to  be  furnished : 
bat  if  it  had  the  power,  a  proper  case  had  not  been  made  for  the  exercise  of 
the  power.  If  the  opinion  is  referred  to,  the  same  conclusion  will  be  arrived  at. 
The  judge  had  evidently  great  doubts,  and  inclined  to  the  opinion  that  there 
was  a  want  of  power,  but  was  also  of  opinion  that  it  was  not  a  proper  case 
for  the  relief  if  the  power  existed.  The  order  at  the  General  Term  merely 
affirms  the  order  without  assigning  or  declaring  the  reasons,  and  we  must 
assume  that  it  was  affirmed  on  the  merits,  it  not  appearing  that  it  was  affirmed 
^or  any  other  reason.  If  the  fact  is  that  it  was  affirmed  under  the  statute 
by  a  divided  court,  which  is  not  stated  in  the  order,  the  result  is  the 
same.  The  facts  giving  this  court  jurisdiction  of  the  appeal  must  appear  by 
the  record.  They  do  not  so  appear  in  the  case.  I  am  for  the  dismissal  of 
the  appeal. 

Judge  Groyer  doubted  the  existence  of  the  power,  but  concurred  in  the 
opinion  of  Judge  Allen. 
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The  foUowiDg  order  was  granted  by  Judge  McCus  December  7th,  1874, 
upon  the  affidavit^  of  Mr.  Beecher  (ante,  page  4),  Olin  J.  Claoson  (anU^  page 
G),  and  Mr.  Shearman  below. 

ORDER  TO  SHOW-  CAUSR 

[Title  of  t?u}  Cause,] 

On  the  affidavits  of  the  defendant  and  of  Olin  J.  Clauson  made  October 
17th,  1874,  and  now  on  file  in  this  court,  and  on  the  affidavit  of  T.  G. 
Shearman  made  December  7th,  1874,  and  all  the  pleadings  and  proceedings 
herein, 

It  is  ordered  that  the  plaintiff  show  cause  before  me  at  a  Special  Term  of 
this  court  to  be  held  at  the  Court  House  in  the  City  of  Brooklyn  on  the  10th 
day  of  December,  1874,  at  10  a.  m.,  why  he  should  not  deliver  to  the 
defendant's  attorneys,  at  some  reasonable  time  before  the  trial  of  tliis  cause, 
a  statement  in  writing  verified  by  his  oath  of  the  particular  times  and  places 
at  which  he  expects  or  intends  to  prove  that  any  acts  of  adultery  or  criminal 
intercourse  took  place  between  the  defendant  and  the  wife  of  the  plaintiff; 
and  why  the  plaintiff  should  not  be  precluded  from  giving  evidence  upon  the 
trial  of  this  cause  of  any  such  acts  not  specified  in  such  bill  of  particulars, 
and  why  the  defendant  should  not  have  such  other  relief  as  may  be  just ; 
and  in  the  meantime  let  all  proceedings  on  the  part  of  the  plaintiff  in  this 
cause  be  stayed. 

A.  McCuE,  J.  C.  0. 


MOVING  AFFIDAVIT. 

[Title  of  the  Cause,] 

City  and  County  of  New  Torky  ss. 

Thokas  G.  Shearman  being  duly  sworn,  says: 

1.  I  am  one  of  the  attorneys  and  counsel  for  the  defendant  in  this 
cause. 

2.  A  motion  was  heretofore  made  at  a  Special  Term  of  this  court  for  a 
bill  of  particulars  in  this  cause,  which  motion  was  argued  before  Hon. 
Joseph  Neilson,  Chief  Judge,  and  was  by  him  denied,  and  his  order  deny- 
ing the  same  was,  on  appeal,  affirmed  by  an  equal  division  of  this  court  at 
General  Term, 

8.  Proceedings  in  this  cause  were  stayed  pending  the  appeal  to  the 
General  Term  from  the  said  order  of  the  Special  Term,  and  an  appeal  waf 
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taken  by  the  defendant  from  the  order  of  the  General  Term  to  the  Court  of 
Appeals ;  bat  no  application  was  made  for  a  stay  pending  such  appeal,  for 
the  reason  that  the  defendant  was  extremely  unwilling  to  occasion  any  delay 
in  this  cause,  and  the  defendant's  counsel  hoped  to  obtain  a  decision  from 
the  Court  of  Appeals  some  days  in  advance  of  the  time  fixed  for  the  trial, 
which  b  Tuesday,  the  8th  of  December  instant. 

4.  The  said  api>eal  was  argued  in  the  Court  of  Appeals  on  Tuesday  last, 
December  1st,  1874,  and  counsel  for  the  defendant  specially  requested  the 
court  to  decide  the  appeal  at  the  earliest  day  possible,  so  as  not  to  interfere 
with  the  trial  in  case  the  order  should  be  affirmed. 

5.  I  have  just  received  a  tclc<rram  informing  me  that  the  said  order  has 
hccn  reversed  by  the  Court  of  Appeals  this  day,  but  I  do  not  know  what,  if 
any,  order  has  yet  been  entered,  and  the  remittitur  can  not  be  received  until 
to-morrow,  while  the  opinion,  of  the  court  in  all  probability  can  not  be 
obtained  before  Wednesday  or  Thursday  next.  I  have  requested  Samuel 
Hand,  Esq.,  who  is  counsel  for  the  defendant  at  Albany,  to  forward  the 
opinion  at  the  earliest  possible  day,  and  I  have  no  doubt  that  he  will  do  so. 
But  until  the  opinion  Ls  received  the  defendant's  counsel  can  not  know  the 
extent  and  effect  of  the  decision  of  the  court,  nor  how  far  they  will  be  war- 
ranted in  applying  for  particulars,  and  can  not,  therefore,  safely  bring  on  the 
hearing  of  any  motion  for  that  purpose. 

6.  Wm.  M.  Evarts,  Esq.,  is  the  senior  counsel  for  the  defendant,  and  as 
such,  argued  the  appeal  before  the  Court  of  Appeals,  and  he  has  chief  con- 
trol and  regulation  of  this  cause.  He  is  now  engaged  at  Washington  in  the 
argument  of  a  case  before  the  Supreme  Court  of  the  United  States,  in  which 
the  Government  is  interested,  and  which  the  Attorney-General  insisted  cm 
bringing  to  argument  this  Term.  It  is  not  probable  that  Mr.  Evarts  can 
return  before  Wednesday,  and  it  is  possible  he  may  not  return  until  Thurs- 
day; and  his  associates  in  this  case  are  unwilling  to  bring  the  motion  for 
particulars  to  a  hearing  before  Mr.  Evarts^  return,  and  before  he  has  had  an 
opportunity  to  read  the  opinion  of  the  Court  of  Appeals. 

Thos.  G.  Sheabman. 
Sworn  to  before  me,  December  7,  1874, 

Olin  J.  Clauson,  Notary  Public^  N,  T.  Co. 

Abouhextt  on  Second  Motion  fob  Paktigulabs,  befobe  Judge  McCue, 

TnuBSDAT,  Decembeb  10th,  1874.  * 
Mr.  Shearman. — If  the  court  please,  thLs  is  a  motion  renewing  an  applica- 
tion for  a  **bill  of  particulars,"  as  it  is  called,  under  an  order  that  the  plain- 
tiff be  required  to  show  cause  why  ho  should  not  deliver  to  defendant's 
attorney,  at  some  reasonable  time  before  the  trial,  a  statement  in  writing, 
Terified  by  his  oath,  of  the  particular  times  and  places  at  which  he  expects  or 
hitends  to  prove  that  any  acts  of  adultery  or  criminal  intercourse  took  place 
between  the  defendant  and  the  wife  of  the  plaintiff,  and  why  be  should  not 
be  precluded  from  giving  evidence  upon  the  trial  of  any  such  acts  not  speci- 
fied in  the  bill  of  particulars,  and  why  he  should  not  have  such  other  relief 

*  An  intennediate  motion  relating  to  the  time  of  trial  is  omitted. 
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as  may  be  just.  This  order  to  show  cause  was  obtained  upon  the  affidavita 
formerly  read,  and  with  which  your  Honor,  having  sat  on  the  appeal  to  the 
General  Term,  is  familiar,  upon  the  complaint,  the  p*iswer,  the  affidavit  of 
the  defendant  and  the  affidavit  of  O.  J.  Clauson,  matcC  Oct.  17,  1874,  which 
set  forth  the  statement  of  the  plaintiff  published  in  The  New  York  Graphic, 
in  which  he  alleged  that  these  times  and  places  were  explicitly  made  known 
to  him ;  and  it  was  obtained,  further,  upon  a  new  affidavit  of  Thomas  G. 
Shci^rman,  which  is  not  very  material  to  read,  as  it  simply  states  the  fact  of 
the  appeal  to  the  General  Term,  the  appeal  to  the  Court  of  Appeals,  the  re- 
versal of  the  order  by  the  Court  of  Appeals,  its- remittance  to  this  court  for 
further  action,  the  fact  that  wc  had  not  at  the  time  of  making  this  affidavit 
received  the  opinion  of  the  court,  and  the  reasons  why  the  motion  could  not 
be  made  before  Thursday,  in  consequence  of  the  necessary  delay  in  obtaining 
the  opinion  of  the  court  and  remittitur,  and  the  absence  of  Mr.  Evarts.  Mr. 
Evarts  has  but  just  returned  this  morning.  And  I  am  sorry  to  say  that  the 
opinion  of  the  Court  of  Appeals  in  an  official  form  has  not  yet  come  down, 
although  we  applied  for  it  immediately.  I  understand  the  fact  to  be  that  the 
opinion,  as  published  in  the  newspapers,  is  the  first  draft  of  the  opinion,  and 
before  the  Judges  send  it  out  in  an  official  form,  they  prefer  to  revise  it, 
simply  to  see  that  there  are  no  small  mistakes,  as  to  the  volumes  of  reports, 
the  dates,  and  such  matters.  I  understand  ihat  the  plaintiff  has  an  affidavit, 
which  he  will  now  read. 

JUr.  Morris  then  read  the  following  affidavit  : 
{Title  of  the  Cause, "[ 

City  of  Brooklyn,  Kings  County,  m. — Theodore  Tilton,  the  above-named 
plaintiff,  being  duly  sworn,  deposes:  That  the  sum  total  of  the  knowledge 
now  possessed  by  him  of  the  sexual  intercourse  between  Henry  Ward  Beechcr 
and  Elizabeth  R.  Tilton,  and  of  the  times  and  places  thereof,  consist  as  follows: 

First :  Confessions  of  the  said  sexual  intercourse  made  by  Henry  Ward 
Beecber  to  Francis  D.  Moulton,  Emma  R.  Moulton,  and  Theodore  Tilton,  and 
others. 

Second :  Confessions  of  the  said  sexual  intercourse  made  by  Elizabeth  R. 
filton  to  Emma  R.  Moulton,  Martha  B.  Bradshaw,  Florence  Tilton,  Theodore 
Tilton,  and  others. 

Third:  Written  and  printed  papers,  documents  and  letters  by  Henry 
Ward  Beecher. 

Fourth :  Written  and  printed  papers,  documents  and  letters  by  Elizabeth 
R.  Tilton. 

Fifth :  Written  and  printed  papers,  documents  and  letters  by  other  persons. 

Sixth  :  Acts,  declarations,  and  conduct  by  said  Henry  Ward  Beecber  and 
said  E.  R.  Tilton,  respectively,  tending  to  prove  such  sexual  intercourse, 
without  locating  it  in  any  time  or  place. 

Seventh :  And  various  circumstances  not  amounting  to  direct  proof,  d^ 
rived  from  the  acts,  oral  declarations,  and  written  papers  and  documents  of 
the  said  Henry  Ward  Beecher  and  of  other  persons,  communicated  to  him, 
and  admissible  against  him. 

And  deponent  further  says  that  the  aforesaid  confessions,  made  to  others 
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than  this  deponent,  did  not,  to  this  deponent's  knowledge,  nor  did  any  or 
either  of  them,  specify  any  time  when  or  place  where  any  sexual  intercourse 
between  the  said  defendant  and  the  wife  of  this  plaintiff  occurred. 

That  the  confession  so  made  to  this  defendant,  named  but  two  specific 
occasions  and  but  two  places  when  and  where  such  intercourse  was  had, 
namely,  the  one  at  the  house  of  said  defendant,  in  the  city  of  Brooklyn,  on 
the  10th  day  of  October,  1868,  and  the  other  at  the  house  of  this  plaintiff,  in 
said  city,  on  the  17th  day  of  October,  1868. 

But  this  deponent  is  not  absolutely  certain  that  the  above  are  the  precise 
dates  given  by  said  confessions,  but  is  positive  that  they  were  about  and  very 
near  to  those  two  days. 

Nor  is  this  deponent  positive  that  the  places  assigned  to  these  dates  were 
as  above  stated,  it  being  possible  that  the  intercourse  stated  above  as  occurring 
on  the  10th  October  1868  may  have  been  at  the  house  of  this  deponent,  and 
that  on  the  17th  October  1868  at  the  house  of  the  defendant. 

And  this  deponent  further  says,  thut  the  confessions  so  made  to  him  ad- 
mitted various  acts  of  adultery  by  the  said  defendant  with  the  said  wife  of 
this  deponent  between  the  said  10th  of  October  1868  and  the  spring  of  1870, 
but  did  not  particularize  any  time  or  place  otherwise  than  as  above  stated. 

That  this  deponent  does  not  expect  to  be  able  on  the  trial  of  this  action  to 
prove  by  any  eye-witness  any  such  intercourse,  or  to  prove  any  definite  time 
or  place  when  or  where  such  intercourse  occurred,  except  by  the  confessions 
aforesaid,  and  that  the  only  proof  of  the  adultery  charged  by  the  complain- 
ant within  the  control  or  knowledge  of  this  deponent^  or  which  he  expects 
to  be  able  to  offer  upon  the  said  trial ;  and  this  deponent  is  unable  to  furnish 
any  further  or  other  statement  "of  the  particular  times  or  places  at  which  he 
expects  or  intends  to  prove  that  any  such  acts  of  adultery  or  criminal  intercourse 
took  place  between  the  defendant  and  the  wife  of  the  plaintiff,''  than  is  above 
given. 

And  this  deponent  respectfully  says  that  any  order  for  particulars  as  prayed 
by  this  motion  which  shall  preclude  this  deponent  from  maintaining  this  ac- 
tion by  proof  of  confessions,  acts  and  declarations,  and  other  testimony  tend- 
ing to  prove  the  adultery  named  in  the  complaint,  although  such  evidence 
may  not  indicate  the  time  and  place  of  its  commission,  would  deprive  this  de- 
ponent of  material  testimony,  and.  as  he  is  advised  by  his  counsel,  and  believes, 
would  injuriously  and  unjustly  restrict  his  legal  rights,  and  he  therefore  re- 
spectfully prays  and  insists,  iu  case  this  court  should  grant  any  order  for  par- 
ticulars, that  a  clause  may  be  inserted  therein  to  the  following  effect,  viz. : 

But  this  order  is  not  to  be  so  construed  or  applied  as  to  prohibit  the  plaintiff 
on  the  trial  of  this  action  from  introducing  evidence  of  confessions,  acts,  dec- 
larations, writings  and  documents  which  may  be  admissible  under  the  general 
rules  of  evidence  as  if  this  order  had  not  been  made,  and  which  do  not  in  terms 
•  refer  to  any  particular  act  or  time  of  adultery,  but  proving  by  such  evidence  the 
adulterous  intercourse  charged  in  the  complaint,  although  it  may  not  thereby 
appear  to  have  been  committed  on  any  particular  day  or  at  any  particular  place. 
Sworn  to  before  me  this  10th  day  of  Dec,  1874,  Thbodobb  Tiltox. 

Gbo.  W.  Kodbbick,  Notary  Public. 


\ 
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Judge  McCttb. — Won^t  you  nsnd  that  last  paragraph  again — ^that  qualifica> 
tion  in  the  order  ? 

Mr,  Morris  read  the  paragraph  called  for. 

Mr,  Shearman, — If  your  Honor  please,  before  coming  into  court  I  had 
drawn  up  an  order  which  I  shall  propose,  and  which  I  intended  to  submit  in 
the  course  of  my  argument,  and  I  may  as  well  submit  the  particular  clause  on 
this  point  now.  After  the  usual  order  as  to  particulars,  I  have  inserted  this 
clause : 

*^But  this  order  id  not  to  be  construed  as  precluding  the  plaintiff  from  giv- 
ing evidence  of  any  alleged  confession  on  the  part  of  the  defendant,  or  any 
such  criminal,  wrongful,  or  improper  acts,  in  which  alleged  confession  no 
particular  time  or  place  sball.be  alleged  to  have  been  referred  to." 

To  that,  your  Honor,  we,  of  course,  have  no  objection,  because  we  offer  it 
as  right  and  fair,  and  in  accordance  with  tlie  decision  of  the  Court  of  Appeals 
and  the  order  which  we  ourselves  have  drafted.  We  must  object  to  the 
word  *'  acts "  inserted  by  the  gentlemen  on  the  other  side,  because  it  is 
impossible  tiiat  specific  evidence  of  any  acts  should  be  given  that  should  not 
point  to  a  particular  occasion,  and  there  is  an  inconsistency  in  the  language 
of  his  order  because  he  proposes  that  he  shall  be  allowed  to  introduce  gen- 
eral evidence  of  acts  which  shall  not  refer  to  any  specific  acts — taking  out 
the  verbiage  in  his  order.  In  every  other  respect  that  order  as  we  have 
drafted  it  covers  the  entire  ground  proposed  by  the  plaintiff. 

Judge  McCue. — Mr.  Shearman,  can  not  the  proposed  order  be  modified  so 
as  to  make  that  perfectly  clear,  and  to  avoid  that  apparent  inconsistency  ?  I 
understand  their  order  proposes  to  give  in  evidence  acts  which,  however,  do 
not  tend  to  prove  any  particular  act  of  adultery. 

Mr,  Morris. — What  we  propose  is  perfectly  manifest.  When  we  go  to  trial 
upon  this  case  we  want  all  the  legitimate  evidence  to  have  its  legitimate 
force.  We  do  not  want,  after  we  have  introduced  our  evidence,  to  have  the 
order  in  such  a  shape  that  the  court  will  say  that  the  jury,  notwithstanding 
they  find  that  the  adultery  was  committed,  must  go  further  and  declare  that 
it  was  committed  upon  a  particular  day.  There  is  a  manifest  injustice  in  that. 
It  does  not  require  any  argument. 

Mr,  Shearman, — Your  Honor,  I  think  we  shall  be  willing  to  agree 

Mr.  Evarts. — That  is  another  matter,  what  the  jury  have  to  find;  but 
really  there  does  not  appear  to  be  very  much  difference. 

Jui>ge  McCub. — It  seems  to  me  the  difference  can  be  reconciled. 

Mr,  H^^nmmn, — It  can,  your  Honor,  in  this  way,  by  inserting  after  the 
word  **  acts"  where  it  first  occurs,  where  this  proposed  order  says,  **  He  shall 
not  be  restricted  from  introducing  evidence  of  confessions,  acts  " — inserting 
there,  "other  than  acts  of  adultery;"  then  it  will  be  consistent  with  the 
latter  part  of  the  clause.  With  that  modification,  we  have  no  objectioA 
to  take  it. 

Judge  McCub. — Mr.  Morris,  they  enable  you  to  prove  all  acts  that  may 
tend  to  prove  the  main  fact  in  the  case — that  you  can  prove  by  any  circum- 
stantial evidence. 

Mr,  Evarts, — The  point,  if  your  Honor  please,  should  be  intelligible  to 
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counsel  alike,  and  to  the  court,  it  seems  to  mc.  Wc  have  never  insisted, 
except  to  this  extent,  upon  a  bill  of  particulars — that  we  should  know  what 
acts  of  adultery  are  charged,  with  reasonable  precision  of  place  and  circum- 
stance; for  instance,  it  might  be  on  a  journey,  or  during  an  absence  of  a 
week  or  fortnight,  or  what  not.  T  do  not  refer  to  any  circumstance  of  this 
particular  case ;  but,  in  the  experience  of  courts,  that  would  be  precise  enough ; 
as  it  was  in  The  (^ueerCs  enne,  during  a  voyage  from  one  part  of  the  Mediter- 
ranean to  the  other.  We  have  never,  I  trust,  had  any  unprofessional  views 
about  this  matter.  Now  we  want  to  have  the  facts  concentrated  upon  which 
all  legal  evidence  is  to  bear ;  and  that  legal  evidence,  we  admit,  may  be  in 
part  made  up  of  statements — if  they  are  admissible  in  evidence — and  conduct, 
so  to  speak,  that  point  and  emphasize  the  evidence  that  bears  upon  these 
particular  acts. 

Mr,  Morris. — Oh,  yes;  that  is  just  the  rock  upon  which  we  split. 

Mr.  EtarU. — But  when  my  learned  friend  says  that  the  jury  are  to  be  at 
liberty  to  find  other  acts  of  adultery,  than  these,*why,  he  introduces  us  into  a 
larger  range  of  inquiry,  which  must  be  left  for  the  trial,  it  seems  to  me. 

Mr.  Morris — This  is  the  point.  I  see  the  difficulty,  and  your  Honor  must 
nee  it.  If  a  particular  day  is  to  be  named,  and  we  go  to  trial,  and  we  are 
restricted  to  proving  the  adultery  upon  that  particular  day,  and  the  jury  are 
instructed  to  find  tlie  act  on  that  particular  day,  or  not  find  against  the 
defendant,  we  are  deprived  of  the  legitimate  advantage  of  our  evidence.  For 
instance,  we  may,  by  such  general  acts,  by  letters  and  by  document^  be  able 
to  clearly  establish  the  intercourse  between  these  parties;  we  may  leave  it 
free  from  any  doubt,  and  yet,  notwithstanding  time  is  immaterial,  wholly 
immaterial  as  to  the  act,  yet  if  the  jury  are  to  go  further,  and  say  that  before 
they  can  render  a  verdict  they  must  find  that  it  was  committed  on  a  particu- 
lar day;  that,  I  submit,  would  be  unfair,  and  be  depriving  us  of  the 
advantage  of  the  legitimate  evidence;  and  the  issue — the  real  issue — could  not 
be  tried  and  determined  in  this  action.  Now,  what  we  want  is  this.  We 
have  obviated  the  objections  that  they  have  heretofore  made  with  reference  to 
surprise.  We  have  given  them  a  frank  statement  in  our  affidavit  as  to  the 
evidence  that  we  propose  to  offer  upon  that  point,  so  that  there  can  be  no 
apprehension  of  surprise.  Now,  what  we  want  is  this:  to  go  to  trial  where 
the  issue  is  in  such  a  form  and  shape  that  the  jury,  when  we  have  introduced 
our  evidence,  may  say  that  the  def(;ndant  is  guilty  of  adultery,  although  they 
are  unable  to  say  that  it  occurred  upon  any  particular  day,  if  it  occurred 
within  the  time  alleged  in  the  complaint.  Now,  that  is  the  issue ;  but  if  the 
jury  are  required  to  go  further,  and  tind  that  it  was  committed  upon  the  particu- 
lar day,  this  may  be  the  result:  the  jury  may  be  entirely  unanimous  that  the 
defendant  is  guilty  of  adultery,  and  they  may  be  as  unanimous  that  theyipan 
not  find  it  upon  any  particular  day,  and  render  a  verdict  in  his  favor.  Now, 
we  do  not  wish  to  go  to  trial  where  any  such  result  as  that  is  possible.  All 
that  we  ask  is  to  have  this  issue  met  fairly,  where  the  evidence — the  legitimate 
evidence — may  have  its  legitimate  force  and  legitimate  weight.  We  do  not 
want  to  go  into  the  trial  of  this  cause — it  is  not  right  that  we  should  go  into 
the  trial  of  this  cause— shackled.     That  is  what  we  want;  that  is  our  view. 
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Mr.  Etnrti. — Your  Honor  sees  at  once  that  there  ia  no  such  proposition  o! 
the  law  in  the  trial  of  this  particular  issue  of  adultery  (I  do  not  mean  in  this 
particular  case,  but  this  particular  issue  of  adultery  in  any  case  or  any  other 
trial)  dependent  upon  a  fact  for  the  results  to  follow  in  the  judgment  of  the 
court.  There  is  no  such  thing  as  a  unanimous  opinion  of  the  jury  that  adul- 
tery has  been  committed  without  any  opinion  of  the  jury  that  it  haa  ever  been 
committed  at  any  particular  time  or  place.  Now,  that  is  the  difficulty  in  this 
matter.  There  is  no  such  thing  as  a  conclusion  of  adultery  without  a  con- 
clusion as  to  the  fact  as  produced  in  proof  having  occurred ;  and  if  it  occurred, 
it  occurred  at  some  time  or  place.  Now,  that  is  within  reasonnble  limits,  as 
they  say  in  The  Queen's  case.  Let  it  be  alleged,  as  there,  that  the  adultery 
occurred  during  the  voyage  from  one  part  of  the  Mediterranean  to  another, 
covering  a  space  of  a  fortnight,  if  you  please.  Well,  that  is  time  and  place, 
without  the  necessity  of  evidence  that  it  occurred  on  this  or  that  day,  or  in 
this  or  that  part  of  the  ship.  Your  Honor  understands  exactly  what  I  mean. 
Now,  if  the  jury  in  that  case — if  there  had  been  a  jury — if  the  peers  who 
tried  the  ca3e  had  not  come  to  the  conclusion  that  it  was  coramittea  on  that 
voyage,  and  they  had  not  come  to  the  conclusion  that  it  was  committed  at 
Naples  or  at  the  other  scenes  of  the  alleged  improprieties,  why,  then,  they 
never  could  have  come  to  a  conclusion  that  it  was  committed  in  general.  It 
seems  to  be  an  apparent  fallacy,  that  there  could  be  a  conviction  that  there 
had  been  adultery,  without  any  opinion  that  it  had  been  committed  at  any  of 
the  times  or  places  toward  which  proof  was  properly  admissible. 

But  it  seems  to  me,  if  your  Honor  please,  without  occupying  the  attention 
of  the  court  by  longer  discussion,  unless  our  friends  wish  to  be  heard,  that 
the  two  views  on  this  subject,  as  expressed  by  the  counsel,  might  very  e^ly 
be  handed  to  your  Honor,  and  in  the  light  of  these  affidavits  an  order  framed 
that  would  be  certainly  right. 

Mr,  Morris. — Mr.  Evarts,  may  I  ask  you  a  question. 

Mr,  Evarts. — Yes,  sir. 

Mr,  Morris, — Do  you  claim  that  if  we  furnish  a  bill  of  particulars  naming 
the  two  dates  contained  in  tiie  affidavit,  the  10th  and  17th  of  October,  that 
the  jury,  in  order  to  find  a  verdict  against  your  client,  must  find  that 
adultery  occurred  on  one  of  those  two  dates  ? 

Mr,  Eoarts, — Certainly. 

Mr.  Morris. — That  is  the  point. 

Mr.  Evarts.—l  do  not  say  it  must  be  the  very  day.  You  can  certainly 
allege  it  is  on  or  about  the  10th. 

Judge  McCub. — I  do  not  understand  that  by  the  bill  of  particulars  you  are 
confined  to  the  exact  date. 
^Mr,  Evarts.-— ^o. 

Judge  McCue. — Allow  me  to  make  a  suggestion,  because  it  is  very  desir- 
able if  this  can  be  settled  without  further  controversy  that  it  should  be,  to  the 
end  that  there  may  be  a  speedy  trial  and  disposition  of  this  case.  I  under- 
stand the  other  side  to  claim  this,  that  if  you  allege  in  any  case  that  adultery 
was  committed  in  the  City  of  Washington,  that  it  might  be  competeiit  for 
you  to  prove  that  the  parties  traveled  from  New  York  to  Philadelphia,  and 
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from  Philadelphia  to  Baltimore,  at  such  times  af»  they  could  have  reiushed  Wash- 
iT\^*m  at  or  about  the  time  of  the  commission  of  the  alleged  offense.  That 
woold  be  proving  acts  of  the  defendant;  but  you  would  not  be  permitted 
under  that  to  prove  that  adultery  had  been  committed  in  Philadelphia  or 
Baltimore. 

Mr.  -27parf».— That  is  it. 

Mr.  MorrU. — As  to  the  place  there  is  no  difficulty. 

JxTDOB  McCuK. — Now,  I  understand  that  they  are  willing  that  you  should 
prove  all  acts  tending  to  establish  the  truth  of  the  allegations  contained  in 
your  complaint,  or  the  charges  as  to  the  commission  of  adultery,  either  at  the 
plaintiff's  house  or  at  the  defendant's  house,  at  or  about  a  certain  date.  I  do 
not  imagine  that  on  the  trial  you  would  be  limited  to  the  exact  day ;  I  do  not 
understand  that. 

Mr.  Morris, — But  that  is  the  point.  We  have  stated  and  limited  ourselves 
on  that  to  two  points  in  our  affidavit.  Now.  why  should  we  be  restricted  any 
further  ?  We  say  in  the  complaint  that  it  commenced  on  the  10th  of  October, 
and  that  at  various  dates  between  the  lOth  of  October,  1868 

Mr.  Shearman.— And  1874  ? 

Mr.  MorrU. — Well,  of  course,  the  counsel  knows  that  the  real  period  is 
from  October,  1868,  to  1870 ;  about  fifteen  or  sixteen  months  is  the  real  period 
the  evidence  will  all  be  confined  to. 

Mr.  Shearman. — Are  we  to  understand  that  it  is  conceded  that  it  ceased 
then  ?  I  should  like  to  know  if  it  is  admitted  that  there  never  was  any  im- 
proper intercourse  after  that  date,  or  not,  for  the  purposes  of  the  trial;  wheth- 
er we  are  to  have  any  dispute  about  it  ? 

Mr.  MorrU. — The  evidence,  I  say,  will  be  confined  to  that  point.  I  do  not 
make  that  admission,  because  I  am  convinced  that  it  would  not  be  true,  and 
I  would  not  admit  a  falsehood.  But  this  is  the  point,  now,  if  your  Honor 
pleases,  and  I  do  not  see  that  there  kIiouUI  be  any  difficulty.  When  we  go  to 
trial  in  this  case  we  introduce  our  general  evidence  showing  the  relation  exist- 
ing between  the  parties,  made  up  of  various  acts  and  circumstances,  the  con- 
duct of  the  party  with  reference  to  the  matter,  from  which,  we  say,  there  is 
only  one  legitimate  deduction.  Now,  we  do  not  want  to  have  the  jury  told, 
**In  order  to  give  a  verdict  for  the  plaintiff  you  must  tind  that  the  a<lultery 
was  committed  on  the  particular  day.  or  about  the  particular  da\',"  if  it  was 
committed  Tvithin  the  period.  The  only  issue  here  is  whether  the  defendant 
has  conmiitted  adultery,  or  whether  he  has  not,  during  the  time  that  we  allege. 
Now,  why  should  there  be  any  restriction  at  all  as  to  the  day  ?  They  know 
our  evidence  with  reference  to  specific  acts  of  adultery;  we  have  disclosed 
that  fully  and  frankly  to  them.  Now,  why  should  there  be  any  restrictions  ? 
Most  surely  they  do  not  in  this  case  want  a  verdict  in  favor  of  the  defendant 
which  should  be  obtained  by  any  restrictions  being  placed  upon  the  jury 
which  would  prevent  them  from  giving  the  evidence  its  legitimate  weight. 
That  is  all  we  ask.  Now,  why  should  there  be  any  restriction  at  all  ?  Where 
is  the  occasion  for  it  ?  They  know  the  fact.  We  allege  the  only  two  days 
upon  which  we  have  specific  information  as  to  the  commission  of  the  act ; 
we  My  it  was  conmiitted  at  various  times  within  a  certain  period.     Now, 
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would  it  be  any  more  specific  if  we  should  say  that  it  was  committed  on  the 
10th  of  October,  and  on  various  days  between  the  10th  of  October  and  the 
first  day  of  September,  and  on  the  first  of  September,  and  on  various  days  be- 
tween the  first  of  September  and  the  first  of  November  ?  Would  that  give 
them  any  useful  knowledge  or  information  ?  Would  there  be  any  purpose  to 
be  served  by  it  for  us  to  allege  or  furnish  them  a  bill  of  particulars  of  that 
kind  ?  To  what  purpose  ?  What  information  does  it  give  them  ?  Now, 
what  earthly  object,  I  ask  your  Honor,  is  there  in  having  any  restriction 
whatever  here  unless  the  purpose  is  to  hamper  us  upon  the  trial  with  reference 
to  our  evidence  ?  Heretofore  they  have  said  that  they  were  afraid  of  sur- 
prise. There  might  be  some  force  in  that.  They  feared  that  we  would  bring 
witnesses  here  that  they  could  know  nothing  of  to  prove  the  times  and  places 
from  which  we  would  deduce  the  inference  of  adultery,  and  that  they  would 
have  no  opportunity  to  meet  that  kind  of  evidence.  Now,  we  frankly  tell 
them  that  we  propose  no  such  thing.  We  disclose  to  them  frankly  and  fully 
just  how  we  propose  to  prove  adultery  in  this  case.  Now,  I  ask,  can  it  not 
be  safely  left  to  the  court  which  is  to  try  this  case  without  any  limitation  ? 
What  is  the  purpose  of  limitation,  I  ask,  under  the  circumstances,  if  ft  is  not 
to  get  an  advantage  of  us  and  to  restrict  us  in  some  way,  so  that  our  evidence 
may  not  have  its  legitimate  result  or  its  due  force  ? 

Now,  I  submit  in  all  candor  to  the  court  that  with  the  facts  now  before  the 
court,  that  have  not  been  Ijcfore  the  court  before,  with  this  statement  that 
we  have  made— I  submit  in  all  candor  to  the  court  that  I  see  no  reason  for 
the  making  of  any  order  here  whatever. 

Mr.  Sheiinnan, — You  are  getting  to  the  argument  on  the  merits. 

Judge  McCur. — All  this  discussion  has  taken  place  upon  the  idea  that 
your  orders  were  so  nearly  alike  that  they  could  be  accommodated. 

Mr,  Morris, — But  they  can  not;  for  when  I  asked  the  counsel,  Mr.  Evarts, 
whether  that  is  his  view — that  if  we  allege  these  two  dates  and  then  we  inr 
troduce  our  evidence,  whether  the  jury  would  be  instructed,  or  must  find  the 
adultery  to  be  committed  on  those  dates,  the  answer  is  frankly,  **  on  or  about 
those  dates.''    I  say  that  it  is  a  restriction  that  we  ought  not  to  submit  to. 

Mr,  Evarts. — Name  some  dace,  some  time,  then. 

Mr,  Morris, — You  do  not  want  us  to  put  in  anything  that  we  do  not  know 
anjrthing  about. 

Mr,  Shearman, — I  suppose  on  the  general  discussion  we  have  a  right  to 
open  and  close.  Now,  may  it  please  your  Honor,  when  we  first  appeared 
before  this  court  with  our  motion  it  was  thought  on  the  other  side  a  very  fit 
subject  for  jesting.  We  have  at  last  got  to  a  point  where  it  is  treated  seri- 
ously. This  motion,  for  which  there  was  no  warrant,  which  had  never  been 
heard  of  before,  which  no  respectable  counsel  would  advocate,  has  been  sus- 
tained not  only  by  the  opinion  of  your  Honor  at  General  Term,  but  your 
Honor's  opinion  has  been  fully  confirmed  by  the  Court  of  Appeals  in  a  most 
able,  learned,  and  exhaustive  opinion.  And  I  congratulate  the  plaintiff  and  ^ 
his  counsel  in  this  case  that  after  the  lapse  of  some  months  they  have  got 
over  their  delicacy.  They  actually  have  come  to  the  point  where  their  deli- 
cacy will  allow  them  to  give  these  two  dates,  October  10  and  October  17 
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And  that  great  mystery  of  delicacy  which  was  shown  by  the  moving  papeii^, 
that  mystery  of  darkness  which  this  plaintiff  could  not  bring  himself  to  dis- 
close, turns  out  to  be  nothing  in  the  world  but  what  he  has  disclosed  long 
before,  two  months  before  his  delicacy  had  so  deeply  affected  him.  And  he 
never  had  anything  more  to  tell;  he  knew  nothing'  more,  and  yet  he  wanted 
to  make  tlie  public  believe  that  he  had  something  dark  and  mysterious 
and  dreadful  behind,  so  shocking  and  so  frightful  that  he  dared  not  utter  it. 

Not,  if  it  please  your  Honor,  we  have  got  past  all  that; and  we  have 
learned  what  he  has,  and  if  he  had  been  frank  about  that  there  never  would 
have  been  any  necessity  to  have  so  much  trouble  before  the  court;  the  time 
of  the  court  would  not  have  been  wasted,  and  there  would  not  have  been  this 
so-called  delay,  althougli  there  had  not  been  one  day's  delay,  because  there 
has  not  been  a  time  when  this  cause  could  have  been  tried  without  an  extra 
panel  of  jurors,  as  our  opponents  admit  themselves,  and  there  never  has  been 
a  time  when  that  panel  could  have  been  summoned. 

Now,  if  it  please  your  Honor,  we  come  to  the  merits  of  this  motion. 
Permit  me  to  observe  that  tliere  has  been  an  entire  misapprehension^not  only 
upon  the  other  side,  but  a  misapprehension  very  widespread,  as  to  the  pro- 
priety of  a  motion  such  as  this  in  this  case ;  and  as  I  have  now  to  appeal  to 
your  Honor's  legal  discretion  it  is  necessary  that  I  should  review  some  of  those 
circumstances.  I  will  do  so  very  briefly.  It  is  a  singular  fact  that  the  origin 
of  bills  of  particulars  is  not  in  actions  on  contract,  is  not  in  actions  on  account, 
bat  that  in  fact  it  was  a  modern  innovation  introduced  into  those  actions 
from  criminal  or  quasi  criminal  proceedings.  The  first  book  ever  published 
in  the  law  of  England  which  refers  to  bills  of  particulars  is  a  book  exclusively 
on  criminal  law,  Hawkinses  Pleas  of  the  Crown. 

Tlie  first  recorded  instance  in  the  law  of  England  in  which  a  bill  of  par- 
ticulars w^as  granted  was  in  an  action  lor  divorce  on  the  ground  of  adultery. 
Prior  to  the  year  1692,  in  which  that  bill  of  particulars  was  ordered,  and 
again  a  further  bill  of  particulars  ordered,  tliere  is  no  example  in  the  reports 
of  England  (and  as  there  were  no  reports  in  this  country,  therefore  no 
example  in  the  reports  of  the  common  law)  of  a  bill  of  particulars  l)eing 
granted.  Now,  sir,  the  way  in  which  bills  of  particulars  came  to  be  brought 
into  actions  on  contract  was  this:  More  than  forty  years  after  this  bill  ol 
particulars  was  granted  in  an  action  arising,  or  rather  in  a  judicial  proceeding 
arising  on  the  ground  of  adultery 

Mr.  Mt.yrrU. — If  the  court  please,  I  must  interrupt  the  counsel.  I  did  not 
expect  to  go  into  a  general  discussion,  and  it  seems  to  me  to  be  useless.  The 
hiraple  question  is,  we  ask  that  the  order  made  here,  if  one  is  made,  shall  not 
hamper  us  or  restrict  our  verdict. 

Judge  McCcte. — Do  you  concede  that  a  bill  of  particulars  ought  to  be 
granted? 

Mr,  Mo^rris. — I  concede  upon  the  facts  before  the  court  that  it  ought  not  lo 
be.     1  simply  submit  our  statement  upon  that. 

Mr.  Shearman. — This  is  a  veiy  singular  objection  that  the  gentleman  has 

to  general  discussion.     We  never  can   bring  up  che  most  trivial  motion,  we 

never  can  raise  the  question  in  the  other  branch  of  the  court,  whether  your 
I.— 7 
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Honoris  order  staying  proceedings  shall  be  respected,  but  the  learned  gentle- 
man must  rise  and  make  a  long  speech  in  discussion  of  the  general  merits. 
Now  he  s^ys  that  he  does  not  concede  that  the  bill  of  particulars  should  be 
granted.  The  learned  judge  who  presided  the  other  day  in  this  case  inti- 
mated that  it  was  still  a  question  of  discretion;  and  I  have  no  right  to 
presume  that  your  Honor  is  going  to  exercise  your  discretion  in  any  particu- 
lar way.  When  your  Honor  says  that  you  have  decided  to  grant  this  bill  of 
particulars  I  shall  postpone  my  remarks;  until  then  I  shall  undertake  to  argue 
the  question  according  to  my  views. 

I  say  that  more  than  forty  years  after  a  bill  of  particulars  had  been 
required  in  a  judicial  proceeding,  a  change  was  made  in  the  practice  in  the 
courts  of  England  by  the  Legislature  interfering  to  compel  all  proceedingu  to 
be  taken  in  English  instead  of  Latin.  One  of  the  next  results  of  that,  at 
least  one  of  the  incidents  that  followed  almost  immediately  after  that,  was 
that-some  shrewd  practitioner  invented  what  are  commonly  known  as  common 
counts  in  pleadings  upon  contracts.  Prior  to  that  time  it  was  the  custom  to 
have  only  one  or  two  counts,  in  which  the  plaintiff  set  forth  his  case  very 
fully,  in  as  many  shapes  as  he  saw  fit,  and  in  which  he  went  into  details. 
After  that  the  practice  of  common  counts  was  introduced,  which  meant 
the  practice  of  setting  forth  in  a  very  vague  and  general  form  some 
seven  or  eiglit  different  modes  of  pleading  the  same  facts.  Now, 
your  Honor,  it  was  after  that  practice  was  introduced  that  bills  of 
particulars  began  for  the  first  time  to  any  appreciable  extent  to  be 
introduced  in  actions  upon  contract,  and  there  is  an  opinion  of  Judge 
Baylet  in  the  Court  of  Queen's  Bench  as  late  as  about  the  year  1827 
or  1830  (in  Dowllng  Jb  Ri/land),  in  which  he  speaks  of  the  frequency 
of  bills  of  particulars  in  actions  on  contract  as  being  of  comparatively  mod- 
ern date.  But  for  200  years  prior  to  that  time,  bills  of  particulars  had  l>een 
in  use  in  criminal  proceedings,  and  for  140  years  prior  to  that  time  they  had 
been  constantly  required  in  proceedings  for  adultery;  and  we  come  down 
with  an  unbroken  line  of  precedents  in  such  eases,  showing  that  it  is  from 
actions  like  this  that  proceedings  for  bills  of  particulars  took  their  rise,  and 
that  this  is  not  an  importation  into  a  new  and  foreign  action  of  a  proceeding 
known  heretofore  only  in  actions  on  contract. 

The  question  of  the  power  of  this  court  to  grant  this  order  is  settled. 
The  question  of  legal  discretion  remains.  Now,  upon  that  we  have  again  an 
unbroken  line  of  precedents.  I  call  upon  the  learned  counsel  on  the  other 
side  to  show,  if  they  can,  one  single  action  in  the  history  of  the  law,  brought 
either  for  divorce  or  for  criminal  conversation,  in  which  an  application  for 
particulars  was  made  where  the  pleadings  were  vague,  and  was  denied.  I 
produce  to  your  Honor,  without  having  by  any  means  exhausted  the  Ust, 
without  desiring  to  weary  you — I  produce  an  unbroken  line  of  precedents  in 
which  such  bills  of  particulars  were  granted.  I  show  you  that  bills  of  par- 
ticulars were  granted  in  cases  where  the  pleadings  were  far  more  definite 
than  in  this  case,  and  that  the  utmost  precision  and  particularity  is  invariably 
required  from  any  person  who  comes  into  court  with  such  a  charge  as  this, 
and  that  it  is  not  allowed  to  any  one  to  oome  into  oouit,  much  less  to  go  to  a 
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trial,  without  being  prepared  to  prove  with  reasonable  particularity  and  pre- 
cision this  awful  charge. 

This  is  precisely  one  of  those  charges  which  no  man  is  allowed  to  take 
the  responsibility  of  alleging  until  he  is  prepared  w  ith  the  proof.  A  man  may 
be  justified  in  coming  into  court  with  an  action  upon  contract,  with  a  claim 
for  the  price  of  a  few  groceries,  or  for  the  amount  of  a  butcher's  bill,  without 
being  quite  certain  that  he  has  the  witnesses  to  prove  the  precise  and  specific 
facts;  but  when  he  comes  into  court  witii  a  charge  like  this,  a  charge  that 
either  brands  with  infamy  his  own  wife  and  another  man,  or  brands  with  a 
thousand-fold  infamy  his  own  brow  for  having  the  audacity  and  the  wickedness 
to  make  a  false  charge  of  this  kind,  the  courts  have  always  from  the  earliest 
day  required  him  to  come  prepared  to  prove  how,  and  when,  and  where  this 
fearful  fact  occurred. 

May  it  please  your  Honor,  if  I  were  to  go  back  of  the  common-law  prece- 
dents, it  is  a  striking  fact  that  there  is  a  precedent  nearly  2,500  years  old  in 
cases  of  this  kind,  and  that  it  is  recorded  in  a  book  concerning  the  inspira- 
tion of  which  there  is  a  dispute  between  different  branches  of  the  church, 
but  which  is  reverenced  by  two-thirds  of  the  Christian  world  as  an  inspired 
volume,  and  read  by  the  other  one-third  with  respect  as  a  book  of  authen- 
ticity. 

I  refer  to  the  remarkable  story  of  Susannah  and  the  Elders.  In  that  story, 
if  your  Honor  please,  there  were  as  usual  two  witnesses.  It  is  a  singular  fact, 
that  whenever  charges  of  this  kind  are  to  be  got  up  witnesses  always  hunt  in 
couples.  It  has  always  been  so ;  there  has  always  been  the  inevitable  com- 
plainant and  his  mutual  friend.  Now,  may  it  please  your  Honor,  a  certain 
council  of  Elders  met  in  that  case,  and  they  wagged  their  grave  and  venerable 
heads,  they  heard  the  testimony  of  these  two  men  in  each  other^s  presence, 
and  it  was  very  clear  and  very  explicit;  they  had  evidence  as  to  the  actual 
fact.  But  there  was  a  young  man  named  Daniel,  the  junior  judge  on  the 
bench,  who  stopped  them  just  as  they  were  about  to  execute  this  unhappy 
woman,  and  demanded  that  these  two  witnesses  be  put  out  of  court  and  called 
in  separately,  and  that  each  should  produce  his  bill  of  particulars.  And  what 
was  the  result  ?  He  called  in  first  the  great  prototype  of  Mr.  Tilton,  and  he 
(lemamled  of  him  where  this  act  took  place.  **  Oh,"  says  Mr.  Tilton,  **lt 
was  under  an  oak-tree."  He  then  retired.  The  prototype  of  Moulton  was 
called  in  without  any  opportunity  for  consultation,  and  his  bill  of  particulars 
was  demanded.  **  Certainly,"  says  he,  **itwas  under  a  cedar-tree."  That 
judgment  has  made  the  name  of  Daniel  famous  ever  since,  and  it  was  because 
the  particulars  were  asked  in  that  case,  that  justice  was  done.  And  wherever 
the  particulars  have  been  had,  and  the  opportunity  for  collusion  has  been 
removed  (as  unfortunately  it  can  not  be  in  this  case),  the  innocent  have  been 
invariably  \indicated. 

But,  sir,  we  have  confidence  that  with  a  proper  statement  of  particulars 
in  this  case  we  shall  have  no  difficulty  in  vindicating  the  innocence  of  our 
client.  I  say  again  that  one  unbroken  line  of  precedents  has  come  down  to 
this  time,  and  I  submit  to  your  Honor  with  deference  that  this  is  not  a  case 
tar  mere  arbitrary  discretion,  but  it  is  a  case  in  which  we  are  entitled,  in  the 
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pr'  per,  just  exercise  of  judicial  discretion,  to  this  order.  We  show  a  state 
of  facts  which  makes  it  right  and  proper,  and  they  show  that  they  are  able, 
abundantly  able,  to  give  the  particulars.  We  show  that  the  practice  of  the 
courts  is  all  one  way,  and  they  can  not  show  a  case  to  the  contrary  either  in 
this  state  or  any  other;  and  we  submit,  therefore,  that  we  arc  reasonably  and 
properly  entitled  to  this  order. 

May  it  please  your  Honor,  I  have  drawn  up  a  form  of  order  which  seems 
to  us  to  be  right  and  just,  and  in   conclusion  I  beg  to  read  it:  '^That   the 

the  plaintiff  furnish  to  defendant's  attorney  forthwith,  and  at  least clear 

days  before  the  commencement  of  the  trial  of  this  action,  a  statement 
of  particulars  verified  by  the  oath  of  the  plaintiff,  setting  forth  the  particu- 
lar times  and  places  at  which  he  expects  or  intends  to  offer  proof  that  any 
criminal,  wrongful,  or  improper  act  occun'ed  between  the  defendant  and  the 
wife  of  the  plaintiff,  and  that  the  plaintiff  be  and  he  hereby  is  precluded 
from  offering  any  evidence  at  the  trial  of  this  action  tending  to  prove  the 
occurrence  of  any  such  criminal,  wrongful,  or  improper  act  at  any  other  time 
or  place  than  such  as  shall  be  specifically  set  forth  in  the  said  statement  of 
particulars." 

Mr,  Morris, — I  propose  to  say  a  few  words,  if  your  Honor  please.  The 
order  proposed  by  the  counsel  would  have  this  effect 

Mr,  SUarman, — Excuse  me  one  moment  Of  course,  with  the  clause  ad- 
mitting evidence  of  confessions;  I  did  not  read  that. 

Mr,  Morris, — Yes.  The  order  proposed  by  the  counsel  would  have  this 
effect  (and  I  can  see  no  other  purpose  of  any  sucli  order),  of  excluding  practi- 
cally all  general  evi«ience,  and  reducing  it  to  the  confession  made  by  the  de- 
fendant to  the  plaintiff.     That  is  the  practical  result. 

Judge  McCuk. — Let  me  relieve  you  to  a  certain  extent;  under  the  decision 
of  the  Court  of  Appeals,  testimony  of  general  confessions  would  be  clearly 
diiiissible. 

Mr.  Morris. — I  understand  that,  your  Honor;  I  will  come  to  that. 

J  IDG  fa:  McCuE.—And  whatever  order  I  may  make,  it  I  determine  to  give 
lie  bill  of  particulars,  I  should  not  attempt  to  restrict  you  from  the  proof  of 
IN    gtneial  acts  (r  declarj.tions  which  might  have  a  tendency  to  prove  the 
.1   111  issue. 

-'►//.  ttdrts. — That  your  Honor  would  leave  to  the  laws  of  evidence  ? 
I  DOE  McCuE. — That  I  would  leave  to  be  disposc^d  of  on  the  trial. 

.Ir,  Morris. — But   that  is  not  the  idea  of   counsel.     This  is   the  effect 

..u^ht  to  be  produced  by  the  order,  and  this  is  the  restriction  sought  to  be 

iiu  os^d  upon  us,  and  we  say  it  is  onerous  and  unjust,  and  prevents  an  im- 

l)artial  trial  of  the  issue  in  this  case — a  fair  trial.     That  is,  if  we  are  allowed 

>«>  lutioduce  our  general  evidence,  our  general  acts,  declarations,  andcircum- 

.aixLS  goiu^  to  establish  the  criminal  relation  between  the^e  parties,  and  if 

.i.tt  evidence  is  conclusive  upon  that  point,  if  it  is  absolutely  conclusive 

,  during  the  period  alleged,  this  intercourse  occurred  between  these  par- 
•  ..-     we  are  not  entitled,  under  this  restriction,  to  a  verdict.     It  is  against 
iiat  \\\xX  wi'  complain. 

Judge  ...clue. — Ptrhaps  I  did  not  make  mvself  understood. 
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Mr,  MorrU, — ^I  will  make  myself  clear,  if  your  Honor  please.     The  ])•»  . 
is  perfectly  clear,  and  I  see  it ;  that  is  the  only  purpose  of  this  order.     I  .<(;i 
your  Honor,  we  may  establish  the  guilt  of  the  defendant  beyond   artnr 
I  say  the  counsel  for  the  defendant  may  get  up  before  the  jury  and  aciii  i 
guilt  of  their  client,  and  yet  we  may  not  be  entitled  to  a  verdict  un<lei 
order.     That  is  what  I  ussert,  and  I  will  make  myself  clear,  .think. 
that  point.     Now,  with  this  restriction,  the  jury  can  not  say  simply,  * 
have  proved  the  adultery,"  and  therefore  give  us  a  verdict,  but  tliey  ar 
quireri  to  go  one  step  further,  and  find  that  it  was  committed  on  the  par 
lar  day  alleged  before  they  can  find  a  verdict  for  the  plaintiff.     Weil,    \> 
will  be  the  argument  ?   Why,  the  counsel  will  say  to  tlu  jury,  **  Where  is 
evidence  that  this  was  committed  on  the  10th,  except  the  bare  confession 
They  exclude  all  others.     Suppo'sing  we  put  in  the  bill  of  particulars  ai- 
other  day.     **  Where  is  the  evidence  ? "  will  be  rung  in  the  ears  of  the  jur 
"Where  is  the  evidence  that  any  adultery  was  committed  on  that  particn  ar 
day  ?"    That  will  be  the  burden  of  the  claim  to  the  jury — **  You  must  fi  «', 
apon  your  oaths,  that  it  was  committed  upon  a  particular  day."    Well,  this 
general  evidence  does  not  point  to  any  particular  day.     We  say  that  we  have 
a  right  to  a  verdict,  if  we  establish  the  guilt  of  the  defendant  at  any  time 
within  the  period  alleged  in  our  complaint.     But  it  would  not  only  i*equire 
the  jury  to  go  further  after  finding  the  guilt  of  the  defendant,  and  say  it  \ias 
upon  a  particular  day,  but,  in  considering  the  main  question  of  ^uilt,  their 
minds  would  be  hampered  by  the  other  consideration  as  to  the  time,  as  to 
the  particular  day  when  it  was  comuiitted,  and  they  would  consider  it  as  a 
mixed  question ;  the  time  when  it  was  committed  and  the  fact  of  its  com- 
mission  are  considered  by  the  jury  necessarily ;  it  would  be  considered  as  a 
mixed  question.     Now  I  say  that  is  not  fair.     I  say  that  if   we  prove  our 
case,  as  alleged  in  our  complaint;  that  the  defendant  has  been  guilty  of  adul- 
tery at  any  time  (because  the  day  is  not  material,  it  is  the  act) — if  we  prove 
that  {he  act  of  adultery  was  committed  on  any  day,  or  at  any  time  within 
the  period  alleged,  we  should  be  entitled  to  a  verdict,  and  not  be  hampered 
by  any  such  restriction.     You  see,  at  once,  that  the  jury  are  not  left  free  to 
consider  the  main  question,  because,  as  I  say,  their  minds  are  considering  the 
other  question — the  day.     in  looking  at  the  evidence,  their  minds  would  be 
upon  the  day.     **  What  is  therein  this  evidence?    How  does  this  evidenee 
point  to  that  day  ?  "    Well,  it  don't  j)oint  to  the  day;  it  points  to  the  act. 

The  counsel  says  that  we  are  reduced  to  two  witnesses.  By  no  means. 
The  first  witness  we  shall  call  upon  the  stand  in  this  case — (I  do  not  mean  in 
person) — our  first  witness  will  be  the  defendant  himself.  And  when  we  have 
exhausted  the  testimony  of  the  witness  that  we  shall  first  introduce,  the  de- 
fendant himself,  we  will  claim  that  we  have  established  the  act  of  adultery 
without  going  one  step  further,  though  we  shall  go  further.  But  the  evidence 
outside  that  we  shall  offer  in  the  first  Instance  in  that  respect,  does  not  point 
to  any  particular  day.  It  points  to  the  fact;  it  establishes  the  fact  that  he  is 
^ilty  of  adultery,  but  not  upon  any  particular  day.  Within  this  period,  it 
establishes  the  fact,  within  the  period  alleged  in  the  complaint;  not  on  any 
particular  day.     Is  that  evidence  to  be  excluded  ?    Or  is  the  jury  to  say  that 
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that  evidence  points  to  a  particular  day  when  it  does  not,  when  there  is 
nothing  upon  the  face  of  it  that  points  to  or  indicates  any  particular  day  ? 

And  yet  it  as  clearly  points  to  the  act  as  though  it  w&^i  a  declaration  made 
by  the  defendant  himself  of  the  fact  orally.  Now,  I  object  to  going  to  trial 
in  this  case  with  any  shackles  at  all.  We  say,  let  us  meet  the  main  question 
here,  unhampered  by  any  restrictive  order.  Let  us  meet  the  main  question, 
the  fact  of  adultery,  and  if  we  establish  that  to  the  satisfaction  of  the  jury,  we 
are  entitled  to  our  verdict.  And  it  would  be  a  great  hardship;  it  might  result, 
and  would  naturally,  in  the  very  injustice  that  I  have  indicated,  by  prevent- 
ing the  jury  from  giving  the  legitimate,  natural  weight  to  our  evidence  that 
it  is  entitled  to. 

Why  this  restriction  ?  What  is  its  purpose  ?  Simply  that  the  jury  may  be 
told  that  they  must  find  that  it  was  committed  on  the  particular  day  nlleged. 
We  submit  that,  the  parties  being  informed  as  to  the  points  that  they  have 
contended  for  heretofore,  there  should  be  no  restriction  whatever.  Your 
Honor  has  the  discretion ;  the  Court  of  Appeals  say  so.  We  do  not  argue 
that  questicm.  But  I  a«k  your  Honor  if,  upon  the  facts  now  before  you,  it  is 
right  that  we  should  be  restricted  in  any  particular.  What  is  the  objoct  ?  Is 
n't  it  plain  ?  Is  n't  it  manifest  ?  Is  it  intended  to  meet  the  issue  fairly  ?  If 
80,  why  do  you  want  a  verdict  in  favor  of  your  client  that  he  did  not  commit 
adultery  on  the  particular  day  ?  If  you  get  a  verdict  for  your  client,  let  that 
verdict  be  general.  Let  it  be  that  he  did  not  commit  adultery  on  any  day 
within  the  period  alleged.  Don't  say  that  on  five  hundred  days  he  may  have 
committed  adultery,  but  on  the  five  hundred  and  first  day  we  have  failed  to 
prove  that  he  did  so.  That  is  not  the  contest  here.  The  question  is  adultei'y 
or  no  adultery;  not  whether  it  is  adultery  on  the  10th  day  of  October  or  the 
17th  day  of  October,  or  on  any  other  day,  but  is  it  adultery  ?  We  allege  it. 
We  say  we  are  prepared  to  prove  it.  Give  us  the  opportunity,  but  don't  bend 
U8  before  the  jury  with  shackles  on,  and  don't  hamper  the  jury  and  put  chaius 
upon  them,  but  let  them  say  whether  there  has  been  adultery  on  either  one  of 
those  four  or  five  hundred  days,  or  at  any  time  during  that  period.  Do  not 
compel  them  to  say,  **  There  has  been  adultery,  but  it  was  not  upon  that  day, 
or  we  can't  say  upon  our  oaths  that  it  was  upon  that  day."  As  I  said  before, 
the  result  would  be  natural.  Just  this  result  may  occur,  the  jury,  every  one 
of  them,  believing  upon  the  evidence  that  the  defendant  was  guilty  of 
adultery,  and  every  one  of  them  unable  to  say,  upon  their  oaths  and  con- 
sciences, that  it  occurred  upon  the  particular  day  alleged,  or  stated  in  the  bill 
of  particulars.  That  may  be  the  result.  And  I  say  that  it  is  possible,  under 
this  restriction,  that  the  counsel  might  admit  to  the  jury  that  their  client  had 
been  guilty  of  adultery,  and  yet  have  a  verdict  vindicating  him,  so  far  as  such 
a  verdict  could  vindicate  him,  from  the  charge.  Now,  that  is  what  we  pro- 
test against  We  object  to  being  hampered  or  restricted  at  all,  upon  this  trial, 
with  reference  to  our  evidence.  We  wish  to  be  left  free  to  offer  all  competent 
evidence,  and  we  want  the  jury  left  free  to  consider  that  evidence  unrestricted 
or  unhampered  by  any  other  consideration  intermingled  with  it,  but  to  consider 
the  one,  sole,  single  fact,  **  Is  the  defendant  guilty  of  adultery,  or  is  he  not  ?  " 
And  as  that  fact  is  found,  so  let  the  jury  pronounce.     That  is  whut  we  iusu^t 
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upon,  and  we  say  that  this  order  to  restrict  us  would  embarrass  and  hamper  the 
JQiy.     It  would  not  leave  the  jury  free  to  consider  the  evidence  as  they  ought 
to  be,  but  in  considering  it  they  must  all  the  while  be  looking  for  the  day, 
and  trying  to  apply  it  to  the  particular  day,  and  where,  upon  the  face  of  the 
letters,  and  by  the  circumstances  aud  the  acts  of  the  defendant,  it  does  not 
point  to  a  particular  day,  it  can  Dot  have  its  legitimate  weight  with  the  jury. 
Now,  where  the  necessity,  I  ask  again,  in  view  of  the  statement  that  your 
Honor  has  now  before  you,  of  any  order  whatever  in  this  case  ?  It  is  a  matter 
of  discretion  with  your  Honor.    Because  the  Court  of  Appeals  have  said  chat 
yoQ  have  the  power,  is  that  the  reason  why  they  should  have  this  bill,  when 
we  come  in  now  with  the  facts  we  have  submitted  to  your  Honor,  which  per- 
fectly answer  all  the  objections  that  they  have  heretofore  raised  ?    The  sole 
ground  upon  which  they  have  rested  their  application  for  a  bill  of  particulars, 
the  very  ground  upon  wliich  they  put  it  in  the  moving  affidavit,  is  that  they 
anticipated  false  and  manufactured  evidence  with  reference  to  times  and 
places.    We  come  in  and  tell  them  what  our  evidence  is  upon  that  point.     So 
that  the  very  reason  they  aver  in  their  moving  affidavit,  why  they  should 
have  a  bill  of  particulars,  is  thoroughly,  fully,  and   completely  answered. 
Ton  say  you  are  afraid  of  being  surprised  by  such  evidence ;  that  we  will 
bring  forward  witne.**ses  to  testify  to  these  facts.     We  tell  you  our  evidence 
apon  that  point.     Where,  then,  the  necessity  of  any  order  with  reference  to 
it  t    And  what  reason,  I  ask  your  Honor  again,  can  there  be  in  this  case, 
except  to  hamper  us  and  the  jury ;  what  reason  is  there  in  the  restriction  if  it 
is  not  intended  that  the  jury  shall  be  required  to  say,  before  they  can  render 
a  verdict,  that  it  occurred  upon  the  particular  day  it  may  be  alleged  in  the 
bill  of  particulars.     And  that  will  be  the  burden  of  the  argument  upon  the 
trial;  the  jury's  minds  will  be  called  to  that  fact,  and  they  will  be  reminded 
of  the  fact  that  there  is  not  any  evidence,  that  these  letters  that  are  intro- 
duced (whatever  they  may  prove),    prove  adultery   on   the   particular   day 
averred  in  ^he  bill  of  particulars;  so  that  the  minds  of  the  jur}'  will  be  drawn 
off  of  the  main  issue  and  the  main  fact  in  the  consideration  of  this  case,  and 
we  can  not  have  the  benefit  of  the  evidence.     Take,  for  instance,  the  very 
first  letter  that  we  shall  introduce,  probably, — take  any  letter.     Your  Honor 
has  seen  some  of  the  evidence,  and  much  of  the  documentary  evidence  has 
been  published.     Take  the  letter  of  Jan.  1,  take  the  letter  of  Fei).  5,  or  June 
1,  or  any  other  of  the  letters ;  and  while,  as  we  claim,  they  establish  the  fact 
beyond  all  question,  there  is  nothing  upon  the  face  of  those  letters  that  indi- 
cate any  particular  day  or  any  particular  time ;  but,  in  connection  with  other 
facts  and  circumstances,   they  bring  it  within  the  period   alleged  in  the 
complaint.     Now,  I  ask,  shall  the  jury  be  compelled  to  say  that  that  has 
reference  to  a  particular  day,  when  there  is  nothing  upon  the  face  of  the 
letters  to  indicate  a  particular  day;   and  because  that  evidence  does  not 
indicate  a  particular  day,  shall  the  jury  be  told  that  they  can  not  find  a 
▼erdict  unless  they  find  the  immaterial  fact,  the  particular  day,  because  it  is 
an  immaterial  fact  in  this  case  ?  Now,  that  is  the  object,  and  the  (mly  possible 
obje(*,t  there  can  be  in  any  order  restricting  us  upon  the  trial  here.     It  can 
liave  no  other  object ;  it  can  have  no  other  elfect  than  just  the  effect  that  1 
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have  referred  to,  and,  indeed,  it  is  confessed  here  by  counsel.  Counsel  say 
that  that  is  what  they  claim.  «  Counsel  mean  that  we  shall  be  compelled  to 
prove  upon  the  trial  that  the  adultery  was  committed  on  the  particular  day, 
or,  as  modified  by  the  expression  of  the  counsel,  at  about  the  day.  What 
does  **  about  the  day  "  mean  ?  It  all  comes  back  to  the  fact  that  the  jury  must 
consider  the  evidence  in  connection  with  the  date,  when  the  evidence,  the 
general  evidence,  does  not  point  to  any  particular  date,  but  points  to  the  act 
and  the  fact  itself,  not  the  day,  or  the  date^  or  the  particular  time,  but  to  the 
fact;  and  why  should  we  be  deprived  of  the  natural  eflfect  of  our  evidence  ? 
Why  shall  not  the  jury  take  this  evidence  and  say  and  determine  the  one 
particular  fact,  and  that  alone:  Does  this  evidence  establish  the  fact  alleged 
in  the  complaint,  to  wit,  that  the  defendant  committed  adultery  with  the 
wife  of  the  plaintiff  during  the  period  alleged  in  the  complaint  ?  What  other 
purpose,  I  ask,  is  there  in  the  order  ?  What  other  effect  can  it  have  ?  And, 
if  it  has  that  effect,  then  we  are  deprived  of  the  benefit  of  our  evidence.  The 
jury  are  not  left  free  to  consiiler  the  force  and  the  effect  of  our  evidence,  the 
force  and  the  effect  of  the  act,  and  all  the  circumstances  going,  as  wo  say,  to 
establish  the  main  fact. 

Now,  why,  in  a  case  of  this  kind,  should  there  be  any  restriction  of  the 
kind  ?  Should  not  the  whole  question  be  left  to  the  court  who  tries  the  case, 
and,  especially,  since  we  have  so  fully  met  the  objection  that  they  have  here- 
tofore raised,  or  the  consideration  why  they  should  have  a  bill  of  particulars 
because  they  were  afraid  that  we  were  going  to  produce  false  and  manufac- 
tured evidence  with  reference  to  times  and  places  which  they  would  be  unable 
to  meet  upon  the  trial  ?  We  say,  in  answer  to  that,  there  is  the  evidence  and 
the  only  evidence  that  we  have  with  reference  to  the  particular  point  tliat  you 
raise.  Now,  w^hat  more  do  they  ask  ?  What  more  have  they  a  right  to  than 
that?  We  say  you  need  have  no  apprehension  upon  that  poinl.  There  is 
our  evidence.  We  disclose  it  to  you.  It  don't  make  any  difference  whether 
we  have  heretofore  refused  to  disclose  it.  We  didn't  believe  they  had  a  right 
even  to  that  much;  we  don't  now  believe  they  have  a  right  even  to  that 
much;  we  don't  believe  it  is  a  case  where  the  court  ought,  under  any  circum- 
stances, to  exercise  the  discretion  to  give  a  bill  of  particulars;  but  we  waive 
that  consideration,  and  we  furnish  them  the  evidence;  we  furnish  them  the 
fact;  and  now  they  chide  us  because  we  do  furnish  them  with  the  fact,  and 
thus  take  away  any  possible  excuse  that  they  may  have  for  asking  a  bill  of 
particulars  in  this  case.  Now,  why  not  leave  it  as  it  is  ?  They  have  got  all 
the  information  they  can  have,  and  what  object  is  there  except  to  get  some 
advantage  with  reference  to  the  trial  and  the  determination  and  the  consider- 
ation of  the  evidence  ?  If  it  is  to  have  no  effect  upon  our  evidence,  if  the 
jury  are  to  be  left  free  and  unhampered  to  consider  the  effect  of  all  our  evi- 
dence, then  there  is  no  necessity  for  the  order.  If  the  effect  is  to  hamper  or 
restrict  us  in  any  degree,  however  slight,  then  the  order  should  not  be  granted 
and  that  that  is  the  effect  of  it,  I  think  I  have  clearly  shown  to  your  Honor, 
that  the  jury  would  not  only  be  required,  under  the  order,  to  find  the  fact, 
the  material  fact,  and  the  only  material  fact,  but  they  must  go  one  step  fur- 
ther and  find  an  immaterial  fact,  befopj  they  can  pronounce  judgment  L:;)on 
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the  material  fact.  Now,  we  don't  think  that  is  proper.  We  say  they  are  not 
entitled  to  any  such  restrictive  order  as  that.  All  we  ask  is  the  opportunity 
to  go  to  trial  here  unhampered,  and  then  we  are  ready. 

Mr,  EtarU, — If  the  court  i>lease,  in  this  case,  as  in  every  other  case,  the 
burden  is  upon  the  plaintiff  to  prove  his  allegations,  and  not  upon  the  de- 
fendant to  disprove  auy  chsirgcs  that  can  or  may  be  made  against  him.     All 
evidence  on  the  defendant's  part,  that  went  beyond  pertinency  to  the  charges 
of  the  plaintiflf,  would  b<?  ruled  out  as  irrelevant.     If,  then,  this  plaintiff  in 
this  case  is  unable  to  assign  and  to  prove  any  act  of  adultery  within  the  gen- 
eral rules  of  law  and  evidence,  this  case  must  be  dismissed  with  a  verdict  for 
the  defendant;   the  defendant  would  not  be  permitted  to  go  on  and  prove 
that  all  other  charges,  imputations,  and  insinuations  that  had   been  made 
ajBTainst  him  were  equally  false.     So  much,  then,  for  the  suggestion  that  it 
will  be  an  unsatisfactory  verdict  for  this  defendant,  and  for  his  counsel,  and 
for  the  public,  that  he  is  discharged  from  the  imputations  legally  made  against 
him  in  this  suit.     Those  are  the  only  imputations  that  he  had  an  opportunity 
to  meet,  and  when  he  has   met  those,  and  the  verdict  is  for  liim,  he  is  dis- 
charged until  some  other  legal  and  definite  charge  is  made  against  him,  and 
that  is  the  difference  between  a  trial  in  court,  under  the  constraint  of  the 
law,  under  the  control  of  the  Judge,  under  the  solemnity  of  oaths,  under  the 
practiced  supervision  on  the  one  side  and  the  other  of  competent  counsel  to 
see  that  proof  relating  to  issues,  and  ending  in  satisfactory  results,  is  pro- 
duced.    Xow,  my  learned  fiicud  says  that,  under  the  restrictions  which  may 
be  adopted,  they  might  be  limited  in  their  proof,  and  the  defendant  might 
rise  in  court  and  by  his  counsel  admit  that  within  the  pleadings  he  had  been 
guilty  of  adultery,  and  still  the  verdict  would  be  iu  his  favor.     Is  your  Honor 
asked  to  put  a  restriction  upon  the  defendant's  proof  of  his  own  guilt,  or  his 
admissions  of  his'owu  guilt,  witiiiu  tlie  issues  of  these  pleadings  ?     No,  only 
that  the  defendant  may  be  advised  of  wliat  points   in  fact  and  conduct  of  his 
are  alleged  to  be  the  basis  of  the  plaiutilf's  complaint,  and  of  the  plaintiff's 
proof  against  him.     Now,  there  are  several  curious  suggestions  in  regard  to 
the  impropriety  of  your  Ilouor  exercising  a  discretion  in  this  case,  to  the  end 
and  effect  that  is  claimed  by  the  plaintiff's  counsel.     It  is  said  that  the  affida- 
vit which  has  been  read  liere  is  substantially  a  sworn  bill  of  particulars,  and 
no  other  should  be  required.     All  wo  ask  is  that  your  Ilonor  should  make  it 
a  tixe<l  bill  of  particului-s,  not  flexible,  not  to  be  evad'«d,  not  to  be  forgotten, 
not  to  be  neglected.     They  give  as  a  reason  why,  in  the  discretion  of  the 
court,  there  bhould  not  be  an  order  for  a  bill  of  particulars  for  the  defendant's 
protection,  the  fact  that  it  will  do  no  injury  to  the  plaintiff,  for  he  has  sworn 
that  he  has  no  other  occasions  or  times  on  which   he  expects  to  fix  this  guilt 
except  these.     All  we  ask  is  tiiat  that  be  so  ascertained.     But,  then,  our 
learned  friends  object  that  beyond  the  limitation  to  the  facts  and  acts  as  de- 
scribed within  the  bill  of  particulars  there  will  be  some  shadow  of  injurious 
influence  of  suppresMon  or  distortion  upon  the  evidence  that  they  may  adduce 
bearing  on  those  facts.     What  is  there  in  your  Honor's  order  that  undertakes 
to  invade  the  domain  of  counsel  or  the  discretion  of  the  presiding  Judge  at 
tlie  trial  as  to  the  range  of  evidence,  general  iu  the  shape  of  coufessionR, 
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general  in  the  shape  of  conduct,  general  in  the  shape  of  relations  between  the 
parties  accused,  from  which  there  converges  upon  the  acta  of  adultery  moral 
and  actual  proof  of  their  commission  ?  Nothing  whatever.  The  law  takes 
care  of  that.  It  having  ascertained  the  times  and  occasions  in  the  actual 
physical  connections  of  these  parties  in  which  you  propose  to  fix  the  guilty 
conduct  that  results  in  a  verdict;  then  the  law  of  evidence  applicable  in  these 
cases,  well  understood,  doubtless  well  to  be  applied,  by  the  learned  judge 
who  will  preside,  whoever  he  may  be,  determines  from  what  sources,  in  what 
shape,  from  what  witnesses  the  evidence  shall  be  received  tending  to  prove 
that  those  facts  exist.  Now,  nothing  is  better  settled  than  that  in  cases  of 
this  kind  (the  actual  sexual  contact  not  being  expected  to  be  proved  in  the 
general  experience  of  life),  proximate  acts  are  admitted,  engaged  affections, 
liabits,  relations,  deviations  from  the  ordinary  proprieties  of  life,  all  that  con- 
verges ;  but  still,  upon  the  principle  that  only  as  to  a  time  and  place  reason- 
ably ascertained,  and  within  just  limits,  proof  on  one  side  and  the  other  may 
be  properly  adduced  to  bear  upon  the  jury's  determination  of  the  principal 
act. 

Now,  my  learned  friends  say  that  it  is  within  sixteen  months,  and  that 
that  is  not  a  very  long  range  for  a  man  to  be  prepared  with  evidence  to  meet 
any  unexpected  suggestions.  Well,  but  their  complaint  is  six  years,  and  not 
sixteen  months;  and  now  we  are  brought  down  to  what  we  have  been  striv- 
ing to  get  at,  that  this  plaintiff  has  no  knowledge  and  no  facts  that  will 
prove  adulterous  connection  except  at  the  times  and  places  named.  That 
ought  to  be,  certainly,  a  very  gratifying  thing  to  him.  We  have  had  vague 
notions  of  long-continued  adulterous  connection.  Now,  there  is  no  evidence, 
there  is  no  knowledge  concerning  time  and  place,  concerning  the  range  of 
adulterous  connection  that  goes  beyond  the  reasonable  embrace  of  these 
periods.  Say,  take  the  month  of  October,  and  at  one  or  the  other  house.  We 
have  no  desire  to  have  any  unreasonable  limitations;  but  when  this  is  dis- 
closed as  being  all  within  the  knowledge  which  led  to  the  action,  all  that  the 
plaintiff  upon  his  responsibility  is  willing  to  propound  articulately,  then  to 
be  met  with  a  charge  that  there  had  been  adultery  committed  in  the  years 
1873,  1872,  1871,  1870,  and  1869,  is  simply  an  introduction  into  the  trial  of  a 
fact  that  is  not  within  the  cause  of  action  as  proposed,  and  now  exposed  by  a 
bill  of  particulars.  Well,  now,  I  will  agree,  it  seeming  to  be  settled  that 
under  that  judicial  discretion  which  your  Honor  is  to  exercise, — not  a  per- 
sonal discretion,  the  cafee  is  such  that  a  bill  of  particulars  is  proper,  why  all 
that  belongs  to  the  particular  case  as  produced  in  the  affidavit  of  this  plain- 
tiff makes  it  more  proper,  because  it  is  no  injury  to  him,  and  it  is  only  suitable 
that  your  Honor  should  see  that  it  is  necessary  ex  nbundanti  cantela,  for  other- 
wise it  is  not  necessary  at  all;  and  a  reasonable  proviso  in  this  limitation  of 
the  facts  to  be  proved  is  not  to  be  considered  as  suppressing  any  rightful  evi- 
dence bearing  upon  that  fact. 

Mr,  Morris, — One  suggestion,  if  your  Honor  please.  The  counsel  has 
begged  the  whole  question  and  issue  between  us.  He  says  that  if  the 
defendant  is  acquitted  according  to  the  general  rules  of  evidence  and  law, 
that  will  be  the  vindication,  because  we  have  no  right  to  go  beyond  that. 
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That  18  just  what  we  are  claiming  here.  We  are  claiming'  that  we  may  be 
permitted  to  go  to  trial,  governed  by  the  rules  of  evidence  and  by  the  general 
principles  of  law  well  establislied,  and  it  is  just  what  they  are  trying  to 
prevent  us  from  doing.  They  are  trying  to  interpose  here  restrictions. 
Now,  the  law  with  reference  to  these  cases  is  well  settled,  and  the  evi- 
dence  

Mr,  EvarU. — I  most  object  to  this,  if  your  Honor  please.  I  close  the 
case. 

Judge  McCus. — Mr.  Morris  wants  to  say  a  few  words  in  reply. 

Mr.  Morrit, — We  object  to  the  restriction ;  and  according  to  the  sugges- 
tion of  the  counsel  he  is  not  entitled  to  a  bill  of  particulars,  but  only  to  the 
rights  that  the  law,  as  well  settled,  guarantees  him,  and  the  general  rules  of 
evidence.  That  is  all  we  ask,  that  we  be  governed  and  controlled  by  the 
well-settled  principles  of  law,  and  by  the  rules  of  evidence  established,  with- 
out any  restrictive  order  at  all  in  the  case. 

Judge  McCue. — Let  me  ask  if  Mr.  Moulton^s  or  Mr.  Tilton's  statement  of 
October  or  September  is  in  the  papers  before  the  court,  or  extracts  from  it  t 

Mr.  Shearman, — ^Extracts  from  it. 


DECISION  OF  THE  MOTION. 

On  December  11,  1874,  Judge  McCue  delivered  the  following  opinion: 

McOuE,  J. — The  court  of  last  resort  has  decided  that  this  court  has 
power  to  order  a  bill  of  particulars  in  all  descriptions  of  actions  when  the 
circumstances  are  such  that  justice  demands  that  a  party  shall  be  apprised  of 
the  matters  for  which  he  is  to  be  put  on  trial,  with  greater  particularity  than 
is  required  by  the  rules  of  pleading. 

Application  is  now  made  by  the  defendant  for  a  statement  in  writing, 
verilied  by  the  pkiiitiff,  of  the  particular  times  and  places  at  which  he  expects 
or  intends  to  prove  the  commission  of  any  criminal  acts  between  the  defendant 
and  the  plaintiffs  wife. 

After  a  careful  examination  of  the  papers,  submitted  on  the  motion,  and 
after  deliberating  upon  the  able  and  suggestive  arguments  of  counsel,  I  am  of 
opinion  that  the  present  case  is  a  proper  one  for  the  exercise  of  judicial  dis- 
cretion, and  that  the  plaintiU  can,  without  any  injustice  to  himself,  give  the 
defendant  the  infonnation  desired  by  him,  so  as  to  enable  him  to  prepare 
fully  to  meet  the  plaintiffs  charges. 

The  law  imposes  no  impossibility,  and  does  not  require  from  the  plaintiff 
the  designation  of  a  precise  day,  at  the  hazard  of  failure  of  justice  if  he  fail 
to  prove  the  act  upon  the  precise  day  named.  It  is  sufficient  if  he  designates 
the  day  with  such  reasonable  approximation  as  that  the  defendant  is  fairly 
apprised  of  the  charge. 

In  view  of  the  affidavit  of  the  plaintiff  read  on  this  motion,  it  will  be  suffi- 
cient for  him  to  state  in  the  bill  of  particulars  to  be  furnished  that  the  two 
acts  of  criminal  intimacy  alleged  to  have  taken  place  on  the  10th  and  17th 
days  of  October,  1^68,  were  committed  on  or  about  those  days,  and  at  either 
one  or  the  other  of  the  places  mentioned  in  the  affidavit ;  or,  as  suggested  by 


108  SECOND    APPLICATION    FOR    PARTICULARS. 

one  of  the  counsel  for  the  defendant,  it  may  be  regarded  as  sufficient  to  say 
that  these  acts  were  committed  during  the  month  of  October,  1868.  Such  a 
statement  fairly  acquaints  the  defendant  with  the  charge  he  is  to  meet.  I 
think  it  not  improper  to  remark  here  that  the  frankness  with  which  the 
defendant's  counsel  concede  that  such  a  statement  may  be  regarded  as  a 
reasonable  compliance  with  the  rule  proper  to  be  applied  in  such  case  as  this 
rendeis  this  applicaticm  more  easy  of  disposition  than  it  seemed  to  be  when 
the  motion  was  first  made  at  Special  Term. 

The  objection  to  giving  a  statement  of  particulars  seems  to  rest  mainly 
upon  the  ground  that  the  designation  of  particular  acts  of  adultery  necessarily 
excludes  proof  of  confessions  made  by  the  defendant,  goin^  to  establish  acts 
of  adultery,  when  no  time  or  place  was  named  in  the  confession.  The  gen- 
eral confessions  of  the  defendant  may  be  given  in  evidence  against  himself, 
and  they  may  be  sufficient,  if  accepted  in  full  force  by  the  jury,  to  convict  the 
defendant,  and  it  is  clear  that  all  declarations,  writings,  and  documents  which 
are  properly  admissible  as  evidence,  may  be  used  with  all  the  force  and  effect 
they  deserve  against  the  defendant  to  establish  the  main  issue. 

The  radical  diflfcrenco  in  the  proposed  orders  submitted  by  the  respective 
counsel  seems  to  be  this:  The  plaintiff  insists  that  he  shall  not  be  precluded 
from  giving  evidence  of  acts  of  the  defendant,  by  which  the  adulterous  inter- 
course, charged  in  the  complaint,  may  be  established,  **  although  it  may  not 
thereby  appear  to  have  been  committed  on  any  particular  day,  or  at  any  par- 
ticular place; "  while  on  the  other  hand  the  defendant  insists  that  if  by  acts 
it  is  intended  to  prove  specific  acts  of  adultery,  the  bill  of  particulars  should 
state  these  acts  with  the  same  fairness  with  reference  to  time,  place,  and 
circumstance,  as  is  suggested  in  relation  to  the  two  acts  alleged  to  have  been 
committed  in  the  month  of  October,  1868.  I  can  not  well  understand  how 
any  act  of  the  defendant  can  be  offered  as  proving  directly  and  specifically 
the  adulterous  intercourse  charged  in  the  complaint,  ^'although  it  may  not 
thereby  appear  to  have  been  committed  on  any  particular  day  or  at  any  par- 
ticular time."  Such  seems  to  be  the  plaintiff's  proposition.  Such  proof 
would  necessarily  not  only  establish  the  commission  of  the  adultery,  but  also 
with  some  degree  of  certainty,  both  the  time  and  place. 

There  is  no  practical  difficulty  in  reconciling  this  apparent  antagonism,  as 
declared  by  the  court  of  last  resort  in  the  decision  made  in  this  case.  **  The 
court  must  see  to  it  that  both  parties  are  fairly  dealt  with."  If  the  plaintiff' 
proposes  to  prove  any  specific  acts  of  adultery,  other  than  those  alleged  to 
have  taken  place  in  October,  1868,  it  should  be  so  stated.  If  the  plaintiff 
does  not  propose  this,  it  is  no  hardship  to  limit  him  to  proof  of  the  specific 
charges  which  he  intends  to  press. 

The  plaintifi's  proposition,  that  if  he  be  thus  limited  and  fail  in  his  proofs 
as  to  the  acts  alleged  to  have  taken  place  in  October,  1868,  the  defendant, 
**  though  confessing  bis  guilt  as  to  other  times  and  places,"  mast  necessarily 
be  acquitted,  seems  to  be  entirely  untenable. 

In  the  shape  in  which  the  former  motion  was  made,  there  was  force  in 
the  objection,  for  it  was  then  asked  that  the  plaintiff  should  be  confined  in 
his  proofs  to  the  times  mentioned  in  the  bill  of  particulars.     On  the  present 
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application,  however,  it  is  not  sought  to  deprive  the  plaintiff  of  the  benefit  of 
the  general  c<>nfessions  of  the  defendant.  Such  a  rule  might  indeed  '*  shield 
a  defendant  from  just  responsibility."    We  propose  no  such  restraint. 

As  to  the  specific  acts  of  crime  charged  against  the  defendant,  he  should 
he  advised  of  them  with  reasonable  precision.  As  to  the  results  which  may 
follow  the  proofs  of  acts  (other  than  specific  acts  of  adultery),  documents, 
confessions,  and  any  other  circumstances  properly  admissible  in  evidence, 
they  must  be  left  to  the  determination  of  the  jury  under  the  rules  laid  down 
by  the  court  on  the  trial. 

I  am  of  the  opinion,  therefore,  first,  that  the  plaintiff  should  be  limited  as 
to  his  proof  of  specific  act«  of  adultery  to  those  named  by  him  in  his  bill  of 
particulars;  second,  that  this  order  is  not  to  be  construed  as  prohibiting  the 
plaintiff  from  introducting  on  the  trial  of  this  action  testimony  which  may 
be  admissible  under  the  general  rules  of  evidence  as  to  any  acts  (other  than 
the  specific  acts  of  adultery),  declarations,  writings,  documents,  and  confes- 
sioDs,  in  which  alleged  confessions  no  particular  time  or  place  shall  have  been 
referred  to. 

No  costs  of  this  motion. 


The  following  order  was  accordingly  entered : 

At  a  Special  Term  of  the  City  Court  of  Brooklyn,  held  at  the  Court 
House  in  the  City  of  Brooklyn,  on  the  10th  day  of  December,  1874. 

Present :  Hon.  Alexander  McCue,  Judge, 
[TiUs  of  the  eauie.] 

On  reading  and  filing  the  afiSdavit  of  Thomas  G.  Shearman,  verified 
December  7th,  1874,  and  the  affidavits  of  the  defendant  and  of  O.  J.  CIau< 
Son,  verified  October  7th,  1874,  on  the  part  of  the  defendant,  and  the  affida- 
vit of  Theodore  Tilton,  verified  December  10th,  1874,  on  the  part  of  the 
plaintiff,  and  on  the  order  to  show  cause  granted  herein,  December  7th,  1874, 
and  the  remittitur  from  the  Court  of  Appeals,  upon  the  appeal  from  the  order 
theretofore  made  in  tliis  cause  denying  the  motion  for  a  bill  of  particulars, 
and  after  hearing  Mr.  Evarts,  Mr.  Shearman,  and  Gen.  Tracy,  of  counsel  for 
defendant,  and  Mr.  Morris,  of  counsel  for  plaintiff,  it  is 

Ordered  that  the  plaintiff  furnish  to  the  defendant's  attorneys  within  three 
days  from  the  time  of  the  service  of  a  copy  of  this  order  on  them,  a  state- 
ment of  particulars,  verified  by  the  oath  of  the  plaintiff,  setting  forth  the 
particular  times  and  places  at  which  he  expects  or  intends  to  offer  proof  that 
any  specific  acts  of  adultery  occurred  between  the  defendant  and  the  wife  of 
the  plainti^,  such  designation  to  be  made  as  indicated  in  the  decision  on  file; 
and  that  the  plaintiff  be,  and  he  hereby  is  precluded  from  offering  any  evi- 
dence at  the  trial  of  this  action  to  prove  the  occurrence  of  any  specific  act  of 
Adultery  at  any  other  time  or  place  than  such  as  shall  be  set  forth  in  the  said 
statement  of  particulars. 

But  this  order  is  not  to  be  construed  as  prohibiting  the  plaintiff  from 
introducing,  on  the  trial  of  this  action,  testimony,  which  may  be  admissible 
under  the  general  rules  of  evidence,  as  to  any  acts  (other  than  specific  acts  of 
ftdultery),  declamtions,  writings,  documents,  or  any  alleged   confessions  on 
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the  part  of  the  defendant  of  any  such  criminal,  wrongful  or  improper  acts,  in 
which  alleged  confessions  no  particular  time  or  place  sliall  be  alleged  to  have 
been  referred  to. 

(A  copy.)  Geo.  W.  Knaebel,  Deputy  Clerk, 


APPEAL  TO  GENERAL  TERM. 

From  this  order  plaintiff  appealed,  and  served  the  following  notice: 
[  Title  of  the  cause.  ] 

Gentlemen  :  Please  take  notice,  that  the  plaintiff  appeals  to  the  Gene- 
ral Term  of  this  court  from  the  order  entered  herein  on  the  11th  day  of 
December,  1874,  requiring  the  plaintiff  to  furnish  to  defendant's  attorneys  a 
statement  of  particulars,  and  from  every  part  thereof. 

Dated,  Brooklyn,  Dec.  12tli,  1874. 

Yours,  &c., 
Morris  &  Pears  all.  Plaint  iff^s  and  AppellanVa  Attorneys. 
To  Messrs.  Shearman  &  Sterling,  Defendant's  and  Respondentia  Attorneys, 

And  to  the  Clerk  of  the  City  Court  of  Brooklyn, 


Argument  before  Neilson,  Ch.  J.,  and  Reynolds^  J.,  on  the  Appeal 
FROM  THE  Decision  of  McCue,  J.,  on  December  28,  1874.* 

Mr.  Pryor. — If  your  Honors  please,  tlie  action,  as  the  court  is  well  aware, 
is  for  criminal  conversation.  After  issue  joined,  and  after  the  cause  was 
noticed  for  trial — I  mention  this  fact  because  the  lapse  of  itself  furnishes  a 
sufficient  legal  reason  why  the  order  should  be  reversed — after  issue  joined, 
and  the  cause  was  noticed  for  trial,  a  motion  was  made  at  Special  Term  for 
an  order  requiring  the  plaintiff  to  furnish  the  defendant  with  a  bill  of  par- 
ticulars. The  order  was  granted,  and  it  is  from  that  order  that  the  present 
appeal  is  taken.     The  order  is  in  these  words  : 

**  Ordered^  that  the  plaintiff  furnish  to  the  defendant's  attorneys,  within 
three  days  from  the  time  of  the  service  of  a  copy  of  this  order  on  them,  a 
statement  of  particulars,  verified  by  the  oath  of  the  plair\tiff,  setting  forth 
the  particular  times  and  places  at  which  he  expects  or  intend i  to  offer  proof 
that  any  specific  acts  of  adultery  occurred  between  the  defendant  and  the 
wife  of  the  plaintiff,  such  designation  to  be  made  as  indicated  in  the  de- 
cision on  file,  and  that  the  plaintiff  be,  and  he  hereby  is,  precluded  from 
offering  any  evidence  at  the  trial  of  this  action  to  prove  the  occurrence  of 
any  f^pecific  act  of  adultery  at  any  other  time  or  place  than  such  as  shall  be 
set  forth  in  the  said  statement  of  particulars.  But  this  order  is  not  to  be 
construed  as  prohibiting  the  plaintiff  from  introducing,  on  the  trial  of  this 
action,  testimony,  which  may  be  admissible  under  the  general  rules  of  evi- 
dence, as  to  any  acts  (other  than  the  specific  acts  of  adultery),  declarations, 
writings,  documents,  or  any  alleged  confessions  on  the  part  of  the  defendant, 
of  any  such  criminal,  wrongful,   or  improper  acts,   in  which  such  alleged 

^  An  intermediate  argnment  on  a  motion  relatiug  to  the  enforcement  of  Judg*  M.GCoz*a 
order,  is  omitted. 
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confessions  no  particular  time  or  place  shall  be  alleged  to   have    been 
referred  to." 

The  questions  involved  iu  this  ap])eal  having  been  argued  so  elaborately 
and  exhaustively  by  the  counsel  for  the  respective  parties,  and  having  been 
considered  and  determined  by  your  Honors,  I  deem  it  unnecessary  to  detain 
yon  longer  than  to  submit  to  you  one  or  two  general  observations.  And  st 
the  threshold,  I  beg  to  protest  that  we  do  not  object  to  tlie  terms  or  the 
phraseology  of  this  order;  that  our  objection  is  leveled,  not  against  the  con- 
struction of  the  so-called  restrictive  clause  put  upon  the  order,  but  that  the 
ground,  and  the  sole  ground,  of  our  objection  is  the  order  itself,  and  that 
car  contention  is  that  no  order  requiring  a  bill  of  particulars  should  have 
been  granted.  This  order  either  means  something  or  it  means  nothing. 
Now,  a  bill  of  particulars,  ex  ti  termini^  imports  a  restriction  upon  the 
party^s  proof.  By  its  own  inherent  energy,  by  its  proper  office  and  effect,  it 
limits  the  p^rty  to  the  proof  of  the  specifications  alleged,  and  precludes  him 
from  giving  evidence  of  other  acts  or  of  other  times  or  of  other  places.  If 
it  have  not  this  effect,  of  what  utility  can  the  order  be  to  the  defendant  ? 
On  the  contrary,  if  it  have  not  this  stringent  and  specific  effect,  then  the 
bill  of  particulars  is  worse  than  no  bill  of  particulars;  because  when  the  bill 
of  particulars  specifying  the  times  and  places  is  propounded  to  the  defend- 
ant, it  is  propounded  to  him  with  this  object,  that  he  shall  be  prepared  and 
admonished  as  to  the  points  of  our  attack,  in  order  that  he  may  provide  him- 
self with  the  means  of  repelling  those  attacks.  But  if  we,  on  the  trial,  after 
having  admonished  him  that  we  design  and  intend  to  prove  the  acts  of 
adultery  at  a  particular  time  and  at  a  particular  place,  may  vary  from  that 
admonition,  and  may  give  proof  of  acts  of  adultery  at  other  times  and 
other  places,  what  is  the  result  ?  We  have  misled  the  defendant.  He  has 
prepared  himself  to  resist  a  particular  attack  and  to  repel  particular  proof, 
and  now  when  you  allow  us  on  the  trial  to  give  evidence  of  other  acts  at 
other  times  and  other  places,  all  his  preparation  and  provision  go  for  naught. 
Wherefore,  then,  precisely  as  no  direction  is  not  so  bad  as  misdirection,  just 
in  the  same  proportion  and  just  in  the  same  manner  will  a  bill  of  particulars 
upon  the  construction  here  suggested  be  worse  than  no  bill  of  particulars 
at  all  ;  for  whereas,  if  there  be  no  bill  of  particulars,  the  defendant 
will  come  with  proof  of  bis  general  innocence,  armed  and  equipped 
to  repel  the  allegation  of  adultery  at  any  time  or  at  any  place  during 
his  entire  career  ;  yet,  when  by  your  bill  of  particulars  you  have 
indicated  and  guaranteed  to  him  that  only  specific  acts  of  adultery 
at  particular  times  and  particular  places  are  to  be  proved,  you  mislead  him, 
and  he  would  have  a  just  cause  of  complaint.  But  this  bill  of  particulars  is 
not  the  innocent  thing  this  construction  would  indicate  it  to  be.  The  learned 
gentlemen,  upon  the  other  side,  are  men  of  too  much  earnestness  and  ability 
and  practical  sense  to  expend  their  energies  in  beating  the  air.  They  have  not 
put  forth  the  exertion  and  the  learning  and  the  talent  which  they  have 
displayed  in  this  case  merely  to  grasp  an  air- drawn  dagger.  They  have  con- 
tended for  a  definite  purpose  and  for  a  substantial  advantage.     They  did  not 
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invite  the  struggle  at  the  Special  Tenii  and  renew  it  at  your  General  Term, 
and  continue  it  at  the  Court  of  Aj)peals.  and  now  here  again  revive  it  merely 
to  realize  a  barren  victory.  No,  vsirs;  tliey  contemplate,  I  say,  a  definite 
purpose,  and  they  anticipate  a  decisive  advantaire.  Now,  what  is  that  pur- 
pose and  what  is  that  advantage  ?  It  is  sot  forth  in  the  order  from  which  the 
appeal  is  taken  with  sufficient  explicitness.  That  purpose  is  specifically  and 
critically  this,  that  no  matter  how  abundant  and  overwhehning  the  proof  of 
the  general  fact  of  adultery  on  the  trial  may  be,  ntjverthelcss,  we  can  not 
recover  a  verdict  nor  entitle  ourselves  to  a  verdict  unless  we  go  further  and 
prove  the  fact  of  adultery  to  have  been  committed  at  some  particular  place 
and  at  some  particular  time;  and  their  object  is  to  r( strict  us  to  proof  of 
the  acts  of  adultery  at  that  particular  time  and  at  that  particular  place. 
That  is  their  contention,  that  is  their  position,  a  position  which,  I 
say,  is  embodied  in  the  order,  and  a  position  which  they  will  not 
repudiate.  Now,  then,  that  beivg  the  position,  that  being  the  eff'ect  of 
this  order,  that  being  its  intended  and  necessary  operation,  tell  me,  please 
your  Honors,  where  in  this  case  stands  this  phiintiff  ?  We  object  to  this  order, 
because  it  robs  the  plaintiff  of  his  legal  rights,  and  virtually  and  in  effect 
denies  him  any  and  all  redress  for  the  wrong  of  which  he  complains.  What 
is  the  gravamen  of  this  action;  what  is  the  wrong  oi  which  the  plaintiff 
complains  ?  That  wrong  is  that  his  wife  has  been  debauched  by  the  defend- 
ant. The  charge  he  makes  is  that  the  defendant  is  guilty  of  adultery  with 
his  wife.  His  wrong  is  not  that  the  adultery  was  committed  on  this  day  or 
at  that  place,  but  his  wrong — if  wrong  he  has  sustained — consists  in  the 
general  fact  that  his  wife  has  been  debauched,  and  that  his  life  has  been 
blasted.  What  does  it  signify  him,  if  the  wrong  has  been  committed,  whether 
it  was  committed  at  this  place  or  that  place,  at  this  time  or  that  time  ?  What 
does  it  import  if  it  was  committed  on  the  10th  of  October,  1868,  or  the  20th  of 
October;  whether  it  was  committed  on  Columbia  Heights  or  in  Livingston 
street  ?  What  does  it  avail  to  mitigate  the  guilt  of  this  defend:»nt,  if  indeed 
he  be  guilty,  to  say  and  prove:  **True,  the  fact  was  committed,  the  adultery 
was  perpetrated,  but  it  was  perpetrated  at  another  time  and  at  another  place." 
And  what  does  it  avail  if  the  phiintiff"  has  sustained  this  wrong,  if  indeed  the 
deed  has  been  done,  what  does  it  avail  to  alleviate  tiie  sorrow  and  the 
suflffring  and  the  injury  he  has  sust.dned,  to  be  told,  *' True,  your  wife  has 
been  debauched;  true,  the  defendant  has  had  criminal  conversation  with  her, 
but  it  was  not  at  this  time,  it  was  at  another  time;  it  was  not  at  this  place, 
it  was  at  another  place."  Thus,  if  your  Honors  please,  the  wrong  of  which 
this  plaintiff"  complains,  the  grievance  which  he  alleges,  the  injury  for  which 
he  seeks  redress,  is  the  substantive  fact  that  adultery  has  been  committed  by 
the  defendant  with  his  wife,  a  fact  which  is  not  mitigated  or  qualified  by  the 
irrelevant  and  immaterial  predicates  of  time  or  circumstance.  That  was  the 
issue  which  the  plaintiff  tendered  to  the  def|.m(lant,  and  that  was  the  issue  which 
the  defendant  with  alacrity  and  with  eounge  accepted.  Your  Honors  can  not 
but  remember,  for  it  was  a  memorable  circumstance,  that  when  the  defendant 
prepared  and  promulgated  his  answer  to  the  public — you  can  not  but  remem 
bej  the  electric  effect  which  it  prj)duced,  how  it  reanimated  and  reassured 
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the  confidence  of  his  friends,  how  it  pmote  dismay  to  the  hearts  of  his 
enemies. 

Bat,  if  this  defendant  had  in  his  answer  said,  '^  I  did  not  commit  adultery 
on  the  10th  of  October,  1868,  or  on  the  17th  of  October,  1868;  I  deny  that  I 
committed  this  crime  on  those  days  or  at  the  places  alleged,'*  would  his 
answer  have  been  received  with  the  applause — would  it  have  produced  the 
enconragement  which  it  did  produce  in  the  country  ?  No,  sir.  The 
effect  to  which  I  have  adverted  results  from  this — when  the  defendant 
prepared  and  promulgated  his  answer,  he  did  it  in  these  direct  and 
manly  words:  **That  this  defendant  never  had,  at  any  time  or  at 
any  place,  any  unchaste  or  improper  relations  with  the  wife  of  the 
plaintiff,  and  never  attempted  or  sought  to  have  any  such  rela- 
tions." Thus  it  was  that  the  defendant,  at  the  commencement  of  this 
action,  understood  the  issue.  He  did  not  consider  that  this  great  controversy 
was  to  be  determined  by  accidental  circumstances — was  to  turn  upon  outside 
and  irrelevant  issues.  He  understood  otherwise  and  he  tendered  to  us  the 
defiant  and  manly  declaration,  *^I  am  innocent — not  innocent  as  to  the 
time  and  place ;  but  I  am  innocent  as  to  the  fact,  and  I  challenge  an  investi- 
gation of  my  entire  career.*'  That  was  the  position  that  the  defendant  then 
took ;  but  whether  it  be  that  his  confidence  is  in  the  inverse  ratio  to  the 
proximity  of  the  trial,  unquestionably  now,  whereas  at  the  commencement  of 
this  fight  he  was  willing  to  have  the  battle  waged,  they  come  by  this  bill  of 
particulars,  and  ask  that  the  true  question,  and  the  j^reat  question,  shall  be 
eliminated  from  the  trial,  and  that  the  issue  shall  hang  suspended  upon  an 
accidental  and  immaterial  circumstance.  That  is  to  say,  they  desire  to  have 
the  issue  changed  from  the  substance  of  the  charge  to  the  circumstance  of  the 
charge.  Now,  if  your  Honors  please,  the  kind  and  the  quantum  of  evidence 
by  which  the  plaintiff  is  to  support  his  allegations,  and  to  make  manifest  the 
wrong  he  sustains,  is  prescribed  by  the  rules  of  evidence,  those  rules  which 
are  as  unimpeachable  and  immutable  as  any  precept  of  your  positive 
jurisprudence,  rules  in  which  is  foimd  the  surest  safeguard  of  the  rights,  and 
the  liberties,  and  the  property  of  citizens,  those  rules  of  evidence  propounded 
by  elementary  text-writers,  and  illustrated  and  enforced  by  all  tribunals,  and 
pre-eminently  by  Lord  Stowell,  the  great  master  of  ecclesiastical  law ;  those 
rules  say — I  quote  the  words — **  General  cohabitation  excludes  the  necessity 
of  proving  particular  facts;  "  **  that  it  is  not.  necessary  to  prove,  in  order  to 
maintain  this  action,  that  the  adultery  was  committed  at  any  particular  or 
certain  time  or  at  any  particular  or  certain  place."  Further,  these  writers  and 
these  courts  propound  that  general  evidence,  not  indicative  on  its  face  of  any 
particular  time  or  place,  is  admissible,  not  only  admissible,  but  although  this 
general  evidence  does  not  point  to  any  particular  time  or  place,  the  jury  may 
find  a  verdict  for  the  plaintiff,  and  may  find  the  fuct  committed  at  all  times 
and  at  all  places  to  which  the  evidence  may  be  applicable.  Now,  the  gentle- 
men on  the  other  side  pretend,  **  We  do  not  desire  or  propose  to  restrict  the 
introduction  of  your  proof."  Nay,  more,  they  go  further,  and  say,  **  We  are 
willing  to  give  your  general  evidence  all  its  probative  force."  But  observe, 
your  Honors,  they  contend,  ^*  Although  your  general  evidence  be  admissible, 
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» 
and  although  we  concede  to  it  all  its  legitimate  probative  force,  yet,  never- 
theless, since  you  liave  got  to  prove  the  act  committed  at  some  particular  time 
and  place,  then  since  this  evidence,  although  it  is  proof  of  the  act,  falls  short 
of,  does  not  reach  to  a  demonstration  of  the  time  and  place,  therefore  the 
defendant  must  have  a  verdict."  That  is  their  contention.  Now,  where  I 
repeat  upon  this  construction,  and  imputing  this  operation  to  the  order  undo 
appeal,  where  does  the  plaintiff  stand  ?  You  have  seen  where  he  stands,  in 
the  view  of  the  general  laws  of  evidence.  You  have  seen  what  are  the  rights 
and  what  is  the  redress  that  those  laws  guarantee  to  him.  And  what  is  the 
remedy?  what  are  the  lights  which  he  has  under  this  bill  of  particulars?  He 
must  prove  not  only  the  general  fact  of  adultery,  but  he  must  prove  by  com- 
petent and  sufficient  evidence  that  the  fact  of  adultery  was  committed  at 
some  particular  time  or  some  particular  place;  otherwise  tlie  defendant  must 
have  a  verdict.  Well,  now,  how  can  this  plaintiff  prove  the  details  of  the 
adultery  ?  Adultery  is  not  a  thing  perpetrated  in  the  public  eye.  When  the 
adulterer  goes  about  his  business  he  does  not  summon  the  world  to  witness 
his  exploit;  least  of  all  does  he  invite  the  injured  husband  to  be  the  spectator 
of  his  own  disgrace  and  infamy,  but  instead  he  retires  into  a  corner,  and 
drawing  around  him  the  curtain  of  darkness  and  concealment,  he  consummates 
Ills  iniquity.  Such  is  common  sense,  such  is  human  experience.  But  further 
than  that,  these  gentlemen  know,  and  the  world  knows,  that  this  plaintiff* 
does  not  in  point  of  fact  pretend  to  have  any  personal  knowledge  as  to  the 
times  and  places  at  which  the  acts  of  adultery  were  committed.  On  the  con- 
trary, having  avowed  and  disclosed  all  his  testimony,  these  gentlemen  see, 
and  the  public  sees,  that  it  is  impossible  for  him  by  legal  evidence  to  prove 
the  time  and  place;  wherefore,  when  these  gentlemen,  by  the  bill  of  particu- 
lars, exact  as  a  condition  of  a  verdict  for  the  plaintiff  that  he  must  show  the 
time  and  the  circumstance,  they  impose  an  impossible  condition,  they  decree 
his  defeat  in  advance,  and  it  would  bo  more  candid  and  more  compendious  at 
(mce  to  dismiss  his  complaint.  If  your  Honors  please,  this  is  no  trivial  cause. 
This  defendant  is  no  ordinary  personage.  This  controversy  involves  issues  of 
momentous  mai^itude,  and  it  is  no  rhetorical  exaggeration  to  say  that  the 
eyes  of  Christendom  are  directed  in  anxious  expectation  to  its  event.  This 
issue  is  fraught  with  everlasting  and  unutterable  ruin  to  one  or  the  other  of 
these  parties.  Wherefore,  then,  since  such  grave  interests  are  implicated  in 
the  decision  of  this  cause,  should  not  the  controversy  be  determined  upon  the 
great  fact  in  issue,  and  not  upon  a  collateral  question,  the  place  where  and 
the  time  when?  The  great  fact  in  issue  is,  did  the  defendant  commit  the 
act  of  adultery,  and  not  where  did  he  commit  it,  or  when  did  he  commit  it  ? 
The  eclipse  of  an  illustrious  name,  the  degradation  of  an  exalted  character, 
b  not  a  catastrophe  which  any  well-ordered  mind  can  contemplate  with  com- 
placency, because  it  impeaches  our  common  humanity,  it^  shakes  and  unsettles 
our  faith  in  the  integrity  of  human  virtue.  Hence,  we  all  have  an  interest  in 
the  defendant's  exculpation. 

This  defendant,  if  he  be  innocent,  is  entitled  to  a  vindication;  he  is 
entitled  to  an  absolute  and  complete  vindication — not  a  vindication  which 
finds  that  he  did  not  commit  the  act  of  adultery  in  Livingston-street,  that  he 
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did  not  commit  the  act  of  adultery  on  the  lOth  of  August,  1868,  but  a  vindi- 
cation which  ascertains  and  proclaims  that  he  nr^ver  committed  this  act  (id 
his  own  language),  at  any  time  or  at  any  place.  A  p^'tty  thief  seeking  to  escape 
the  penitentiary  may  congratulate  himself  if  he  be  let  go  by  a  flaw  in  the 
indictment  or  variance  in  the  proof;  but  this  defendant  can  be  content,  and 
the  world  will  be  content,  with  no  such  acquittal.  What  he  wants  and  what 
the  world  demands  is  a  settlement  of  the  issue  raised  by  the  pleadings,  a 
decision,  a  determinution  of  the  fact  alleged  by  the  plaintiff  and  denied  by 
the  defendant,  namely,  that  he  committed  the  act  of  adultery.  When  he 
gets  that  vindication,  he  will  be  restored  to  the  pedestal  of  iK>wer  and  popu- 
larity which  he  so  long  occupied  and  graced ;  but  until  lie  gets  that  vindica- 
tion, if  he  escape  from  the  fangs  of  justice  by  a  variance  in  the  proof  or  a 
defect  in  the  indictment,  he  will  go  a  fugitive  with  the  indelible  mark  of 
Cain  branded  upon  his  brow.  So,  then,  it  is  due  to  the  defendant,  it  is  due 
to  the  plaintiff — who,  if  the  defendant  is  guilty,  has  sustained  the  most  enor- 
mous wrong  which  one  man  can  inflict  upon  another — it  is  due  to  the  plaintiff 
that  it  shall  be  investigated  by  an  impartial  tribunal,  anfl  determined  by  the 
conn  try,  not  whether  the  wrong  was  perpetrated  upon  him  on  one  day  or 
another,  at  one  place  or  another,  but  it  is  his  right  to  have  tried  and  decided 
the  great  fact  whether  he  has  sustained  the  wrong  at  all.  The  gentlemen  op 
the  other  side  can  not  complain  of  surprise.  They  might  complain  of  surprise 
if  this  order  be  allowed  to  stand  with  a  clause  permitting  us  to  give  proof  of 
another  time  and  place;  but  if  there  be  no  order,  if  there  be  no  bill  of  par- 
ticulars, they  can  not  complain  of  surprise.  Why,  what  are  the  facts  ?  With 
a  candor  unparalleled  in  the  history  of  litigation,  this  plaintiff  has  deployed 
and  developed  in  classes  and  categories  every  tittle  of  evidence  by  which  he 
proposes  to  substantiate  his  case;  and  not  only  that,  but  he  has  catalogued 
and  named  every  solitary  witness  whom  he  proposes  to  produce  U|)on  the 
triaL  How,  then,  can  these  gentlemen  be  surprised  ?  The  considerations 
that  I  have  suggested  to  your  Honors  are  pertinent  to  the  exercise  of  your 
discretion  in  affirming  or  reversing  this  order;  and  that  you  may  exercise 
your  discretion,  that  you  may  review  the  exercise  of  the  discretion  of  the 
judge  below  in  granting  the  order,  is  specifically  not  determined  but  assumed 
as  a  postulate  in  the  case  of  Tracty  v.  AUmyer^  reported  in  46  New  York,  598. 

These  arguments,  then,  that  I  have  briefly  and  hurriedly  submitted  to 
your  Honors  go  to  show  that  the  granting  of  the  order  in  this  case — conced- 
ing to  the  court  the  power  to  order  a  bill  of  particulars  in  this  species  of 
action — ^yet  these  considerations  go  to  show  that  allowing  the  order  will  be  a 
practical  denial  of  justice  to  the  plaintiff  as  well  as  to  the  defendant,  for  that 
matter:  that  it  will  exclude  all  consideration  of  the  real  question  in  contro- 
Tersy.  For  that  reason  we  ask  your  Honors  not  to  modify  the  order,  not  to 
seem  to  abate  its  ferocity,  not  to  restrict  its  operation,  but  we  ask  for  an 
order  of  reversal,  pure  and  simple. 

Mr.  Shearman, — It  is  an  old  maxim  of  war,  may  it  please  your  Honors, 
that  it  is  dangerous  to  change  front  in  the  presence  of  the  enemy.  Either 
the  learned  gentlemen  on  the  other  side  have  vast  confidence  in  their  ca^,  or 
they  hare  great  confidence  in  our  inability  to  meet  it,  or  they  are  preparing 
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t(»  run  away.  For  they  have  made  the  most  complete  change  of  front  in  the 
piesence  of  the  adversary  which  I  have  ever  known  in  all  my  experience. 
Only  a  few  days  ago,  and  though  your  Honors  were  not  holding  General 
Term,  you  heard  the  outcry  of  counsel  with  regard  to  the  terms  of  this 
order,  and  the  whole  argument  was  directed  to  the  question  of  the  terms  of 
the  order.  Now,  it  is  acknowledged,  with  a  frankness  that  would  have  been 
commendable  if  it  had  been  used  at  the  beginning,  that  would  have  been 
commendable  if  another  line  had  not  been  taken  before  the  court  and  before 
the  public,  and  that  may,  perhaps,  be  even  a  little  commendable  coming  even 
now,  and  so  late,  from  a  gentleman  who,  I  really  believe,  always  tries  to  be 
frank  and  candid,  that  their  objection  is  not  to  any  particular  terms  of  the 
order,  not  to  any  supposed  special  defect  which  could  be  obviated  in  grant- 
ing any  order  for  any  bill  of  particulars  whatever,  but  to  any  and  to  all 
orders  for  particulars  in  this  case. 

Mr,  Beaah.  —If  you  have  got  that  idea,  you  may  as  well  dismiss  it,  for  we 
do  object  to  the  particular  terms  of  this  order. 

Mr,  Shearman. — It  is  the  misfortune  of  this  case  that  no  two  of  the  plain- 
tiff's counsel,  so  far  as  I  have  had  any  experience,  are  ever  able  to  agree. 

Judge  Neilson. — It  reminds  me  of  Dickens's  remark  in  **  Bleak  House," 
about  the  case  of  Jamdyce  agt.  Jamdyce;  there  never  were  two  persons  who 
conversed  a  minute  about  it  without  disagreeing. 

Mr,  Shearman. — The  gentleman  who  has  spoken  says  that  we  have  decreed 
his  client's  defeat  in  advance.  May  it  please  your  Honors,  part  of  that  is 
true.  His  client's  defeat  is  decreed  in  advance,  but  it  is  not  we  who  have 
decreed  it;  it  is  the  essential  falsehood  of  his  case;  it  is  the  laws  of  nature 
and  of  God  operating  upon  him  and  making  him  afraid  to  come  into  court 
when  he  has  to  come  to  a  manly  and  a  square  battle.  No,  your  Honors,  this 
is  not  the  entertainment  to  which  he  invited  himself.  He  invited  himself  to 
a  battle  which  should  be  all  on  one  side.  He  thought  that,  with  his  pompous 
strut  across  the  stage  of  life,  at  one  blow  he  could  crush  the  man  whom  he 
hated.  But  he  found  his  mistake.  He  found  that  his  adversary  stood  up 
stronger  than  he  ever  stood,  with  friends  who  before  would  have  given  him 
money,  but  who  would  now  lay  down  their  lives  for  him  by  thousands.  He 
found  that  this  man  had  more  courage  than  he  ever  showed  before ;  that  he 
had  awakened  a  sleeping  lion ;  that  he  was  to  battle  in  the  open  day,  and 
upon  an  open  field.  And  when  he  found  that  that  was  the  proposed  enter- 
tainment, then  we  saw,  and  now  see,  all  manner  of  excuses  devised  to  enable 
him  to  discontinue  his  suit.  We  accept  the  concession  of  the  learned  gentle- 
man that  the  conviction  of  our  client  by  real  evidence  or  in  the  judgment  of 
God,  would  be  a  terrible  calamity.  We  accept  his  concession  that  this  is  no 
trivial  cause;  we  thank  him  for  that,  and  it  does  credit  to  the  gentleman, 
whose  perception,  I  have  noticed,  is  keen  and  just  about  those  matters.  It 
is  no  trivial  cause,  and  this  is  no  trivial  question.  It  deserves  to  be  treated 
with  dignity  and  examined  with  care.  But,  may  it  please  your  Honors,  we 
have  no  fear  of  any  such  calamity.  We  entertain  no  apprehensions  on  this 
subject.  The  clouds  have  passed  away  for  us,  and  we  see  daylight  clearly, 
and,  as  we  said  the  other  day,  no  matter  what  the  decision  of  your  Honors 
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may  be  upon  this  question,  we  are  going  to  this  battle,  and  we  are  going  to 
fiRht  it  out,  if  we  can  only  persuade  the  jilaintiff  to  stand  up  long  enough  to 
receive  our  blows. 

But  there  is  one  ))art  of  the  gentleman's  concession  to  us  which  I  beg 
leave  respectfully  to  disclaim.  He  says  that  our  client  needs  a  vindication, 
and  should  have  it  here.  We  beg  to  assure  him,  your  Honors,  that  we  do  not 
think  that  our  client  needs  any  vindication,  and  that  we  do  not  believe  that 
any  possible  result  which  can  take  place  in  this  tribunal,  or  in  any  earthly  tri- 
bunal, can  make  any  difference  in  the  ultimate  fate  of  our  client.  We  look 
back  upon  a  long  line  of  precedents  of  this  kind,  and  from  the  days  of 
Athanasius,  who  is  considered  the  patron  saint  of  orthodoxy,  and  who  was 
accused  in  precisely  the  same  way,  we  come  down  through  a  long  list  of 
brilliant  names — for  this  has  been  a  favorite  charge  against  the  clergy  from 
the  beginning  of  Christendom  to  the  present  time — we  look  through  that 
long  array  and  we  find  many  who  were  accused,  and  some  who  were  con- 
victed by  tribunals.  But  we  find  no  judge  or  jury  that  ever  convicted  a 
clergyman  who  stood  up  for  his  own  name,  and  for  the  name  of  the  innocent 
woman  who  was  accused  in  relation  with  him ;  we  find  no  case  of  a  clergy- 
man who  stood  up  like  a  man  and  asserted  his  innocence,  and  whose  people 
stood  by  him,  and  who  had  faith  in  his  God,  whose  name  does  not  shine  brighter 
at  this  day  than  ever,  while  the  memory  of  those  who  attempted  to  convict  him 
rots  and  rots.  And  we  have  no  fear,  we  say  it  with  all  respect,  of  judges  or 
juries.  We  ask  no  favor  of  any  judge  or  of  any  jury.  We  care  not  what  shall 
be  the  decision  of  judge  or  jury.  We  know  in  our  own  hearts,  our  client 
knows,  and  God  knows  his  innocence,  and  we  take  no  such  concession  as  that 
be  needs  a  vindication  in  this  case.  No,  your  Honors,  we  are  not  seeking  a 
vindication.  We  seek  to  do  that  duty  which  every  man,  clergyman  as  well 
as  others,  should  do  when  called  into  a  court  of  justice.  We  are  pursuing  on 
behalf  of  our  client  the  regular  line  of  professional  duty,  we  are  pursuing  the 
line  which  we  should  adopt  in  any  case.  We  do  not  turn  to  the  right  hand 
nor  to  the  left.  His  vindication  has  come.  His  vindication  is  in  the  hearts 
of  his  people,  who  never  can  be  shaken  by  any  adverse  result.  But,  your 
Honors,  they  are  perfectly  correct  in  saying  that  they  are  defeated,  even  here, 
as  a  thing  decreed  in  advance,  and  they  show  it  by  their  manner  and  by  their 
unwillingness  to  meet  the  issue.  If  I  understood  the  gentleman  correctly,  he 
made  the  preliminary  objection  that  our  motion  was  too  late.  I  think  I  have 
heard  from  one  of  the  counsel  now  present  something  about  our  skulk- 
ing behind  technicalities.     If  I  am  incorrect,  I  will  refer  to  the  report. 

Mr.  Fullerton. — You  are  correct,  sir. 

Mr.  Shearman. — Yes,  sir;  we  have  heard  something  of  skulking  behind 
technicalities.  To  say  that  a  motion  which  is  made  one  month  before  the 
trial  is  nevertheless  too  late  because  it  was  not  made  before  notice  of  the  trial 
was  served,  is,  I  supp(fse,  not  skulking  behind  any  technicality  whatever. 
The  question  of  the  time  of  a  motion  may  not  be  a  technicality,  but  I  have 
always  understood  that  it  was.  I  have  always  understood  that  that  objection 
had  to  be  raised  in  the  court  below.  I  have  a  verbatim  report  of  tiie  argu- 
ment before  his  Honor  Judge  McCue,  and  I  haven't  the  slightest  recollection, 
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after  reading  that  several  timen,  that  any  such  objection  as  this  was  made 
below,  so  I  will  pass  that  over  without  wasting  more  time. 

Coming,  then,  to  the  purely  legal  questions  involved  in  this  case,  we 
respectfully  submit  that  the  decision  of  the  Court  of  Appeals — the  decision 
proper — having  settled  the  question  of  the  power  of  the  court  to  grant  this 
bill  of  particulars,  the  opinion  of  his  Honor  Judge  Rafallo  (which  was  con- 
curred in  by  a  majority  of  that  court,  and  which  was  only  dissented  from,  so 
far  as  an  expression  of  doubt  might  raise  dissent,  by  his  Honor  Judge 
Grovek),  goes  much  further  than  the  decision,  and  shows  plainly,  by  neces- 
sary logic,  that  is  not  merely  in  the  power  of  this  court  to  grant  the  order 
which  his  Honor  Judge  McCue  has  granted,  but  that,. in  the  exercise  of  a 
wise  judicial  discretion,  this  court  is  bound  to  grant  such  an  order. 

Judge  Neilson. — I  do  not  wish  to  interrupt  your  argument,  but  I  am  not 
prepared  to  believe  that  it  rests  with  the  Court  of  Appeals  to  make  any  such 
determination. 

Mr,  Shearman. — Well,  I  proj^se  to  argue  that,  and  I  understand  that  your 
Honors  will  not  necessarily  be  convinced  by  everything  that  I  say. 

Judge  Neilson. — I  don't  think  the  Court  of  Appeals  can  do  more  than 
they  have  done,  to  wit,  decide  that  courts  of  first  resort  have  the  power  in 
the  exercise  of  a  wise  discretion  to  grant,  in  all  actions  for  torts,  including 
this  peculiar  case,  particulars.  But  it  would  not  rest  with  that  court,  what- 
ever the  reasoning  or  illustration  might  be  in  the  giving  of  the  opinion,  to 
instruct  us  that  we  should  grant  it  in  this  case,  bt^cause  no  such  question  was 
before  the  court.  That  would  be  depriving  us  of  the  very  discretion  which 
they  attribute  to  us. 

Mr.  Shearman, — May  it  please  your  Honors,  I  do  not  claim  that  the  Court  of 
Appeals  could,  or  did,  or  would,  or  that  I  should  myself  undertake  to  estab- 
lish that  this  court  was  bound  to  make  an  order  for  a  bill  of  particulars  in 
every  case  in  which  it  was  applied  for.  I  take  this  ground — that  if  I  satisfy 
your  Honors  that  this  is  a  case  entirely  within  the  line  of  precedents;  that 
this  is  a  case  in  which,  by  the  uniform  practice  of  courts  from  which  we 
derive  our  system  of  practice — that  being  a  system  which  the  Court  of 
Appeals  has  recognized  as  binding  u{)on  this  coiu't,  so  far  as  the  question  of 
power  is  concerned,  I  claim  that  this  would  then  stand  in  precisely  the  same 
position  in  which  it  would  if  1  were  arguing  an  appeal  from  an  order  for  an 
injunction.  In  every  case,  the  granting  or  refusing  of  a  prayer  for  an  injunc- 
tion rests  in  the  sound  discretion  of  the  court,  and  I  would  not  come  into 
court  and  presume  to  say  that,  simply  because  I  made  an  application  for  an 
injunction,  I  should  get  it,  or  that  the  court  would  be  bound  to  grant  it. 
But  I  should  insist,  respectfully,  if  I  made  out  a  case  for  the  granting  of  an 
injunction  similar  to  those  in  which  injunctions  had  five  hundred  times  before 
been  granted  and  never  refused  in  any  reported  case,  that  your  Honors  were 
morally  bound  to  grant  that  injunction.  Now,  that  is  what  I  claim  in  that; 
nothing  more.  I  will  cite  upon  that  point  a  case  not  cited  in  my  brief:  The 
People  V.  The  N,  T,  Central  Railroad  Company  (29  N.  Y.  418).  The  court 
say  there,  speaking  of  a  question  of  pure  discretion,  that  the  discretion  of 
the  court  is  not  **amere  arbitrary,  unregulated  discretion,  but  a  judicial 
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discretion,  to  be  exercised  upon  certain  conditions/'  and  depending  upon 
legal  principles  and  rules.  If  it  please  the  court,  that  was  a  much  stronger 
case  than  the  one  now  before  you,  for  this  reason,  it  was  a  question  of  an 
extra  allowance  of  costs.  The  language  of  the  Code  there  is  very  strong.  In 
potting  the  discretion  upon  the  court,  it  says  that  '*  the  court  may,  in  its  dis- 
cretion, grant  a  further  allowance  not  exceeding  five  per  cent.,"  and  it  was  in 
regard  to  those  words  that  the  Court  of  Appeals  used  this  language ;  said 
that  it  was  not  an  arbitrary,  unregulated  discretion,  but  a  judicial  discretion, 
to  be  exercised  upon  certain  conditions.  In  the  case  now  before  your  Honors 
the  Code  does  not  use  the  words,  *'  in  the  discretion  of  the  court,"  it  simply 
says  the  court  may  in  all  coses  order  a  bill  of  particulars.  The  word  **  may  " 
embraces,  I  submit,  a  certain  presumption  of  legal  discretion,  but  the  other 
section  of  the  code  actually  puts  the  words  '4n  its  discretion  ^'  into  the  body 
of  the  section.  And  yet  the  Court  of  Appeals  held  there,  where  the  discre- 
tion of  the  court  was  expressly  recognized  by  the  statute,  that  the  court  had 
only  a  legal  discretion,  to  be  exercised  in  accordance  with  the  rules.  I  refer 
again  to  the  opinion  of  the  Court  of  Errors  in  THpp  v.  Cook  (26  Wend.  143), 
particularly  at  page  152,  where  Senator  Verplanck,  citing  Chibf  Justics 
Marshall  with  approbation,  says  that,  'Hhe  judicial  discretion  . 
never  means  the  arbitrary  will  of  the  judge.  It  is  always  a  legal  discretion 
to  be  exercised  in  discerning  the  course  prescribed  by  law."  I  might  refer 
your  Honors  to  many  cases  in  which  the  word  *'  may,"  when  used  in  refer- 
ence to  private  rights,  has  been  held  to  mean  must,  not  ''must"  in  such  a 
strict  sense  that  the  court  may  not  use  any  discretion,  but  '*  must,"  in  such 
sense  that,  unless  the  court  sees  a  reason  for  not  granting  the  favor  which  the 
statute  says  may  be  granted,  that  then  it  must  be  granted.  Of  course,  1  am 
speaking  of  matters  of  substantial  right;  I  am  not  speaking  of  matters  like 
opening  a  default,  or  allowing  an  amendment  to  a  pleading,  although,  even  in 
questions  of  amenduients  of  pleadings,  the  General  Term  has  recently 
decided  that  those  orders  are  appealable. 

But,  furthermore,  if  this  were  a  mere  matter  of  arbitrary  discretion,  that 
would  be  at  once  the  end  of  this  appeal,  and  we  should  be  entitled  to  dismiss 
the  appeal.  We  do  not  make  any  such  motion  for  the  reason  that  we  do  not 
believe  that  Judge  McCue  or  any  judge  had  a  purely  arbitrary  discretion  to 
grant  or  deny  this  motion.  We  believe  it  must  be  granted  or  denied  in 
accordance  with  the  examples  of  the  precedents. 

Now,  then,  looking  at  the  opinion  of  the  Court  of  Appeals,  we  find  this 
long  line  of  precedents,  part  of  which  were  cited  to  your  Honors  on  a  previous 
occasion,  but  which  on  going  to  the  Court  of  Appeals  were  more  than  doubled 
— we  find  that  all  those  precedents  are  cited  as  authorities  binding  on  the 
ooart  on  the  question  of  power,  and  showing  that  they  are  cited  with  approval 
on  the  matter  of  discretion.  The  only  question,  therefore,  which  remains  to 
me  is,  do  we  come  within  the  range  of  those  authorities,  or  do  we  not  ?  As 
to  that  I  am  not  prepared  to  trouble  your  Honors  with  a  brief  on  this  occasion, 
having  understood  that  this  question  was  not  to  be  raised  to  any  extent  on 
this  argument.  But,  nevertheless,  I  may  refer  your  Honors  to  a  few  cases  in 
a  long  and  unbroken  line  of  decisions  by  the  Massachusetts  courts.    I  will  not 
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at  thib  time  refer  to  the  Pennsylvania  reports,  but  your  Honors  have  the  brief 
which  we  used  on  the  previous  occasion,  and  you  will  remember  that  in  all 
those  cases  there  is  one  unbroken  line  of  authorities  to  show  that  particulars 
are  granted  in  particular  cases,  under  circumstances  like  these.  The  Court 
of  Appeals  added  an  authority  dating  from  the  year  1692,  and  Judge  Rapallo 
states  that,  in  his  opinion,  at  the  present  day  there  is  no  class  of  cases  in 
which  particulars  arc  so  frequently  ordered  as  in  actions  of  divorce  and  of  the 
nature  of  crim,  con.  If  I  understood  the  objections  which  were  raised  by  my 
learned  friend  on  the  other  side,  after  all,  his  objection  to  an  order  for  par- 
ticulars does  not  go  to  the  order  itself.  lie  does  not  particularly  object  to 
stating,  if  I  understand  him,  the  times  and  places  concerning  which  he 
intends  to  offer  specific  proof  at  the  trial.  But  he  thinks  that  there  is  some 
peculiar  and  magic  effect  in  this  bill  of  particulars  which  will  shut  out  his 
general  evidence.  He  seems  to  think  that  if  he  could  prove  a  course  of 
general  cohabitation  between  the  defendant  and  the  plaintiff's  wife,  showing 
that  they  lived  together  in  the  same  house  during  the  course  of  two  years, 
that  he  would  not  be  entitled  to  the  legitimate  effect  of  that  evidence,  in 
consequence  of  the  inserting  in  this  case  of  the  bill  of  particulars. 

Mr.  Pryor. — No,  I  don't  say  that;  that  is  not  the  question. 

Mr,  8heannan-—Th&t  is  certainly  what  I  understood  to  be  the  effect  of  the 
gentleman's  argument. 

Mr.  Pryor. — The  question  is,  what  would  be  the  effect  of  a  bill  of  particu- 
lars furnished  in  compliance  with  the  terms  of  this  order  ? 

Mr.  Slveannan. — There  can  be  no  doubt  at  all  that  if  they  proved  that  the 
plaintiff  and  defendant  had  lived  in  the  same  house,  and  had  occupied  the 
same  room  during  the  course  of  two  years,  without  showing  anything  more, 
a  jury  would  be  entitled  to  find  a  verdict  in  this  case  in  favor  of  the  plaintiff. 

Mr,  Pryor. — That  is  not  the  question. 

Mr.  Shearman. — Then  I  am  so  dull  that  I  am  unable  to  comprehend  the 
question.  If  they  can  produce  any  general  evidence  which  is  equivalent  to 
that,  there  is  nothing  in  this  order  to  prohibit  them  from  doing  it;  and  there 
is  nothing  in  this  order  that  limits  the  effect  of  their  evidence  in  any  way 
whatever.  It  limits  simply  the  kind  of  evidence  that  they  may  produce,  and 
it  does  not  limit  by  excluding  anything  except  such  things  as  they  have  now, 
under  the  sworn  atfidavit  of  the  plaintiff,  stated  to  the  court  that  they  have 
not  in  possession  and  can  not  produce.  Now,  supposing  that  there  were  no 
bill  of  particulars  in  this  case  whatever,  and  supposing  we  went  to  trial  upon 
the  facts  as  they  are,  with  a  stipulation  on  the  part  of  the  other  side  that  they 
would  produce  no  evidence  except  such  as  was  mentioned  in  the  plaintiff  'a 
affidavit;  they  would  not  claim  then  that  that  stipulation  limited  the  effect 
of  the  evidence  that  they  produced,  but  yet  the  result  would  be  just  the  same 
as  would  be  produced  by  this  order  for  a  bill  of  particulars. 

This  order  nowhere  in  its  terms  declares  what  shall  be  the  effect  of  evi- 
dence produced.  It  excludes  nothing  in  the  world  except  proof  of  specific 
acts  of  adultery  occurring  at  places  not  named.  If  they  can  prove  a  general 
course  of  adultery  without  a  specific  act,  they  are  at  liberty  to  introduce  it 
by  the  very  express  terms  of  this  order,  and  there  is  not  a  word  in  this  ordei 
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which  says  what  shall  be  the  effect  of  that  proof  of  general  acts.  The  fact 
is,  may  it  please  your  Honors,  they  are  endeavoring  to  anticipate  a  question 
which  may  arise  at  the  trial,  and  which  may  not.  They  are  endeavoring  to 
get  an  order  in  our  behalf  which  shall  be  more  favorable  to  them  than  if  they 
had  no  order  at  all,  because  the  question  which  they  anticipate  is  this:  If 
they  come  in  with  general  and  vague  evidence  looking  in  the  direction  of 
adultery,  but  without  any  specific  evidence — that  is,  without  any  such  evi- 
dence as  to  prove  that  those  parties  were  even  seen  in  the  same  room  together 
— ^without  any  evidence  to  prove  that  they  were  found  under  suspicious  cir- 
cumstances, without  any  evidence  that  they  confessed  to  the  act  of  adultery 
at  any  particular  time ;  they  claim  that  if  they  come  in  with  that  general 
evidence  it  will  not  be  allowed  its  full  effect.  It  will  be  allowed  just  as  much 
effect  with  the  bill  of  particulars  as  it  would  without  the  bill  of  particulars. 
It  may  be  that  we  shall  be  eo  preposterous  as  to  claim  on  the  trial  that  there 
must  be  some  evidence  which  shall  satisfy  the  jury  that  this  alleged  act  of 
adultery  took  place  somewhere  on  the  habitable  world.  It  may  be  that  we 
shall  not  be  content  to  have  evidence  in  which  the  plaintiff  shall  admit  that 
this  adultery  never  took  place  anywhere  on  the  globe,  but  ne?ertheless  affirms 
that  it  did  take  place.  It  may  be  that  we  will  object  to  the  suggestion  that 
there  can  be  some  spiritual  adultery  without  the  parties  ever  meeting  each 
other.  I  have  heard  a  very  singular  proposition  advanced  by  a  gentleman 
who  certainly  desires  to  be  considered  sane,  and  is  considered  sane  by  his 
friends.  I  am  assured  by  one  of  the  most  respectable  members  of  the  bar  in 
this  city  that  he  has  heard  this  gentleman  say  that  adultery  could  be  com- 
mitted by  parties  who  were  at  the  time  forty  miles  apart. 

Mr.  Pryor. — Christ  said  so;  adultery  of  the  heart. 

Mr,  Tracy. — Is  that  the  kind  that  you  are  after  ? 

Mr,  Shearman. — Exactly.  I  will  come  to  that.  But,  if  it  please  your 
Honors,  there  is  a  very  remarkable  article  in  a  well-known  newspaper  called 
Ths  Independent^  which  I  beg  leave  to  cite,  because  it  may  be  introduced  as  a 
sort  of  legal  authority.  In  The  Independent  of  Dec.  1,  1870,  a  paper  which, 
it  is  rumored,  was  at  that  time  edited  by  the  plaintiff  in  this  suit,  there  is  a 
very  remarkable  leading  article,  one  worthy  of  being  cited  in  the  courts  of 
law.  It  is  on  the  subject  of  adultery  of  the  soul.  It  is  an  article  which 
maintains  that  the  courts  ought  to  grant  divorces,  or  rather  that  divorce 
ought  to  be  granted  without  any  intervention  of  the  courts  when  there  is 
adultery  of  the  soul, — that  adultery  of  the  soul  is  very  much  worse  than  adul 
teiy  of  the  body.  This  article  is  very  eloquent  on  that  subject.  It  expatiates 
on  the  great  injury  that  is  done  to  parties  who  are  mismated,  by  reason  oi 
one  or  the  other  committing  this  adultery  of  the  soul.  It  says  that  the  great- 
est question  which  is  to  come  before  modem  times  is  the  question  what  is  to 
be  the  destiny  and  what  the  fate  of  parties  who  are  fastened  together  by 
the  terms  of  law,  but  who,  nevertheless,  are  not  mated  in  their  souls — ^^  mar- 
ried but  not  mated."  And  it  proceeds  at  great  length  to  set  forth  this  new 
theory,  that  there  may  be  an  adultery  of  the  soul  which  is  far  more  guilty 
than  the  adultery  of  the  body,  and  which  should  be  recognized  as  a  cause  of 
divorce.    Now,  we  concede,  as  the  learned  gentleman  has  said,  that  the  Scrip* 
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tures  do  declare  that  the  man  who  looks  on  a  woman  to  Inst  after  her  htt 
committed  adultery  with  her  already  in  his  heart.  But  that  is  hardly  suffi- 
ciently tangible  to  bring  in  a  court  of  justice,  and  therefore  when  we  come 
before  the  jury  we  shall  ask  that  they  shall  be  satisfied  that  adultery  of  the 
body  was  committed,  and  not  merely  adultery  of  the  soul. 

When  we  go  before  that  higher  tribunal  that  sits  above  all  judges  and  all 
juries,  before  that  tribunal  from  which  alone  we  expect  the  final  Tindication 
of  this  defendant,  and  from  which  we  believe,  with  all  our  hearts,  that  we 
have  it  now,  then  we  will  commit  to  that  tribunal  the  question  whether  there 
was  adultery  of  the  soul.  But  we  do  not  propose  to  submit  that  to  any  twelve 
men  created  on  this  earth.  We  do  not  propose  to  submit  to  them  any  ques- 
tion except  whether  there  was  adultery  of  which  they  can  take  cognizance, 
which  is  in  its  nature  capable  of  being  proved  by  material  evidence,  and 
which,  therefore,  necessarily  occurred  at  some  time  and  in  some  place.  But 
we  do  not  say  that  we  are  going  to  ask  the  jury  to  be  satisfied  that  it  took 
place  at  a  particular  time  or  at  a  particular  place.  We  decline  to  commit 
ourselves  to  any  such  proposition  before  going  into  the  trial.  It  is  time 
enough  to  raise  these  questions  on  the  trial.  The  plaintiff  has  already  sworn 
that  he  knows  of  no  specific  evidence  except  with  relation  to  October  10,  and 
17.  Notwithstanding  that  afiSdavit,  he  can  put  in  his  particulars  any  places, 
any  dates  that  he  chooses.  He  can  name  any  times  in  his  bill  of  particulars, 
which  he  has  not  yet  served.  He  has  delayed  the  service  of  this  bill  of  par- 
ticulars until  we  are  close  upon  the  beginning  of  the  trial,  and  now  he  has 
the  opportunity  to  put  in  all  the  evidence  which  he  may  have  collected 
together,  even  since  that  affidavit.     To  that  we  do  not  object. 

Wc  simply  object  to  going  to  trial  without  any  kind  of  notice  of  specific 
times  and  places,  if  he  means  to  prove  any.  He  is  at  perfect  liberty  to  with- 
draw all  the  specific  times  and  places  if  he  chooses,  and  go  to  the  jury  on  the 
questions  of  general  evidence,  and  if  he  does  that  he  will  find  that  there  is 
nothing  in  this  order  which  limits  the  efiect  of  that  evidence  at  all, 
nothing  whatever,  because  the  only  precluding  clause  is  this,  that  he  ''shall 
not  be  allowed  to  offer  evidence  to  prove  the  occurrence  of  any  specific  acts 
of  adultery  at  any  other  time  and  place"  than  that  which  he  sets  forth  in  bis 
bill.  That  is  all  the  effect  of  this  order.  Now,  if  he  names  no  specific  time, 
and  no  specific  place,  but  goes  to  trial  with  his  general  evidence,  which  he 
says  is  his  strong  point,  the  jury  can  not  be  asked  to  put  that  evidence  in  con- 
uectjon  with  any  particular  time  or  any  particular  place  named  in  the  bill  of 
particulars,  because  he  has  not  named  any.  They  can  not  be  asked  to  fasten 
that  down  in  the  way  that  he  is  afraid  they  will  be  asked  to  fasten  it  down. 
And  if  he  produces  evidence  of  general  cohabitation,  or  of  general  licentious- 
ness, or  these  general  confessions  which  he  claims  are  so  explicit,  all  that 
will  have  its  proper  effect  and  will  not  be  limited  by  any  bill  of  particulars 
whatever.  Now,  it  is  said>  and  very  truly  said,  that  we  ought  not  to  be  satis- 
fied without  as  much  evidence  on  our  side  as  we  can  possibly  produce,  that 
the  defendant  never  committed  these  alleged  acts.  We  do  not  intend,  may 
it  please  your  Honors,  to  go  into  court  without  proving,  so  far  as  lies  in  the 
nature  of  things,  so  far  as  it  is  possible  for  us  to  prove,  that  the  defendant 
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nerer  at  any  time  or  at  any  place,  committed  these  acts.  But  how  can  we 
prove  that  except  by  his  own  word  ?  The  wife  is  shut  out  from  testifying. 
The  law  shuts  her  mouth.  There  is  nothing  except  the  testimony  of  the  de- 
fendant himself.  In  the  nature  of  things  there  can  be  no  corroborative  testi- 
mony. In  order  to  support  his  case  with  the  jury,  he  wants,  therefore,  that 
specdes  of  corroborative  testimony  which  arises  from  negativing  so  far  as 
poadble,  all  the  direct  and  specific  evideuce  which  the  plaintiff  may  produce. 
If,  therefore,  the  plaintiff  has  any  such  direct  and  specific  evidence,  isn't  it 
fair  he  should  let  us  have  it  a  week  before  the  trial  ?  He  has  had  his  witnesses, 
he  says,  in  attendance  repeatedly ;  he  complains  that  they  were  summoned  on 
other  occasions  and  attended  in  court.  Surely  he  knows  what  they  were 
going  to  testify.  He  has  made  an  affidavit  as  to  what  he  can  prove  and  what 
he  can  not  prove.  He  does  not  inform  us  that  any  change  has  taken  place 
aince  then.  Why,  then,  shall  he  not  repeat  in  the  bill  of  particulars  just 
what  he  has  stated  in  his  affidavit  ?  Why  shouldn't  he  accept  the  offer  we 
made  the  other  day  to  take  his  affidavit  just  as  it  was,  and  have  it  served  as 
and  for  the  bill  of  particulars  in  this  case,  and  there  stand  ?  We  take  his 
own  word.  We  are  willing  to  take  the  statement  which  he  himself  has  made, 
and  ask  nothing  further.  And  as  for  all  those  questions  concerning  the  effect 
of  general  evidence,  the  judge  who  tries  this  case  will  he  abundantly  able  to 
dispose  of  them  when  the  question  arises.  It  does  not  now  arise.  This  is 
not  the  time  nor  the  place  for  the  discussion  of  any  such  question. 

We  respectfully  submit  that  there  has  been  nothing  thus  far  said  which 
shows  that  a  moderate  order  for  particulars  should  not  be  granted,  and  we 
submit  that  the*  order  of  his  Honor  below  is  extremely  moderate;  that  it  is 
limited  even  to  an  extent  that  is  dangerous  to  us.  Your  Honors  will  see  that 
be  is  only  required  to  give  the  dates  of  specific  acts  of  adulter}',  and  under 
that  he  might  take  a  course  which  would  be  extremely  dangerous.  He  might 
prove,  or  attempt  to  prove,  a  visit  between  the  parties  under  circumstances 
which  he  would  describe  as  suspicious,  and  from  which  a  suspicious  juryman 
might  infer  that  the  act  itself  was  committed  at  that  time;  and  yet  the  plain- 
tiff not  claimmg  that  the  specific  act  of  adultery  took  place  at  that  time  and 
at  that  place,  we  should  still  fall  into  a  trap.  Well,  our  eyes  are  open  as  to 
that;  we  understand  that  we  are  in  that  danger;  we  understand  that  there  is 
a  possibility  even  yet  of  certain  fictitious  and  dangerous  evidence  being  pro- 
duced. But  we  have  got  all  that  we  expect  to  get  in  this  case ;  we  do  not 
appeal,  and  in  what  way  can  this  be  dangerous  ?  What  is  to  prejudice  them 
in  requiring  them,  if  they  have  any  evidence  as  to  the  specific  act — requiring 
them  to  give  a  short  notice  to  us  before  trial.  I  submit  this  to  your  Honors, 
confident  that,  although  I  appear  before  two  judges  who  have  on  a  former 
occasion  taken  a  different  view  of  the  case,  yet  that  we  shall  receive  that 
iofltice  and  that  fair  treatment  which  I  know  your  Honors  will  always  give. 
We  do  not  fear  to  go  before  any  place  or  before  any  tribunal.  We  have  con- 
fidence not  only  in  our  general  case,  but  we  have  confidence  in  the  merits  of 
this  application,  and  submit  it  to  your  Honors  accordingly. 

Judos  Reynolds. — 3Ir.  Shearman,  do  I  understand  you  to  concede  that 
this  order  does  not  limit  in  any  way  the  effect  of  any  general  evidence  ? 
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Mr,  Shearman* — The  order  does  not.  I  do  not  understand  that  the  order 
does  at  all. 

Judge  Reynolds. — ^That  if,  for  instance,  it  should  be  proved  the  defend- 
ant had  confessed  his  guilt  without  naming  the  circumstance  of  the  time  or 
place,  if  the  jury  should  believe  that  he  had  made  such*  a  confession,  and 
should  believe  that  the  confession  was  true,  that  then  the  jury  T?ould  be  at 
liberty  to  find  for  the  plaintiff,  and  must  find  for  the  plaintiff,  although  they 
could  not  say  that  it  was  done  at  the  time  specified  in  the  bill  of  particulars  ? 

Mr,  Shearman, — I  concede  this,  your  Honors,  and  the  only  reason  I  do  not 
make  a  full  concession  is  that  I  have  not  my  senior  associates  with  me. 

Judge  Ketnolds. — I  ask  that  question  because  it  might  be  very  material 
for  us  to  know  what  would  be  contended  to  be  the  force  of  this  order.  If  it 
could  have  any  such  effect  as  that  we  might  think  it  was  wrong,  and  might 
think  otherwise  if  it  was  conceded  that  it  had  no  effect  upon  the  general  proof 
but  merely  to  require  the  plaintiff  to  point  out  the  particular  times  and  places. 

Mr,  ^Shearman. — I  concede,  we  are  all  willing  to  concede,  that  this  order 
does  not  limit  the  effect  of  the  general  confessions.  We  do  not  concede  at 
present,  though  we  may  concede  at  the  trial,  that  the  complaint  itself  and  the 
nature  of  the  action,  do  not  limit  those  general  confessions.  For  exam|>le, 
we  may  claim  at  the  trial — I  do  not  say  that  we  shall  or  shall  not — we  may 
claiui  at  the  trial  that  the  effect  of  the  complaint  is,  and  the  effect  of  the 
nature  of  the  action  is,  that  the  jury  are  not  at  liberty  to  find  the  defendant 
guilty  upon  evidence  of  general  confessions,  unless  they  are  also  satisfied 
that  the  acts  confessed  occurred  at  some  place  named  in  the  complaint. 

Judge  Reynolds. — Well,  the  complaint  says  within  a  certain  period. 

Mr,  JShearman, — Yes,  sir ;  within  a  certain  period.  Then  we  should  take 
that  ground  about  the  complaint.  We  do  not  claim  that  the  order  for  par- 
ticulars will  have  any  such  limiting  effect.  On  the  other  hand,  we  do  not 
want  a  clause  introduced  such  as  they  have  proposed  on  the  other  side, 
defining  the  effect  of  this  order  so  as  to  increase  the  plaintiff^s  rights.  We  do 
not  want  a  clause  added  so  that  the  jury  shall  be  bound  to  find  a  verdict  upon 
any  general  confession,  if  they  believe  that  confession  to  be  true,  notwith- 
standing they  are  not  satisfied  that  it  occurred  at  any  particular  time  or  at 
any  particular  place.  We  do  not  want  to  have  that  stated  in  advance;  we 
want  to  leave  that  for  the  judge  at  the  tiial.  We  want  a  ruling  upon  the 
trial  upon  that  subject  in  case  we  think  it  fit  to  raise  the  question.  We  may 
never  raise  the  question. 

Judge  Reynolds. — Suppose  they  do  not  want  an  order  made  which  may 
raise  an  exception  to  any  charge  which  might  be  made  upon  the  trial  as  to 
the  effect  of  any  proof,  and  therefore  they  do  not  w^ant  a  legal  obstacle  inter- 
posed by  an  order  which  does  not  correspond  to  t  he  general  rules  of  plead- 
ings and  evidence. 

Mr.  Shearman, — We  simply  do  not  w^ant  this  order  for  particulars  to  affect 
that  question  one  way  or  the  other.  We  want  that  left  open  at  the  trial,  and 
I  do  not  know  whether  we  shall  ever  raise  it. 

Judge  Reynolds. — If  I  understand  you  to  concede  that  this  does  not  limit 
the  effect  of  the  general  evidence,  I  do  not  see  how  anything  is  left  for  the  trial. 
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Mr,  Tracy, — The  same  questioDs  would  be  left  for  the  trial  then  as  if  there 
^^te  DO  bill  of  particulars  at  all.  The  question  would  still  remaiu  whether 
^«  plaintiff  could  recover  on  a  mere  admission  that  adultery  had  been  com- 
^^ttedf  without  any  evidence  at  all  in  the  case  pointing  to  the  time  or  place. 

JxjDOE  Reynolds. — Without  regard  to  the  order? 

Mr,  Tracy, — Yes,  sir ;  without  regard  to  the  order. 

Mr,  Shearman. — There  are  sometimes  curious  men  in  a  jury,  and  we  want 
to  Anticipate  this  possible  case,  that  the  jury  might  come  in,  we  will  say,  with 
t  verdict  that  they  believe  this  confession  to  be  true,  and  then,  being  polled, 
nine  of  them  should  say,  **Well,  we  do  not  believe  that  this  adultery  ever 
took  place  within  the  limits  of  the  United  States;  we  think  it  took  place 
somewhere  outside  of  the  United  States" — ^there  not  being  a  particle  of 
evidence  that  either  party  was  outside  of  the  United  States  during  that 
period.  We  certainly  shall  go  as  far  as  that,  and  we  may  go  as  far  as  this,  to 
say  that  we  do  not  want  the  jury  to  find  a  verdict  of  guilty,  and  then,  being 
polled,  or  a  specific  issue  being  submitted  to  them,  to  find  that  a  majority  or 
•11  of  them  did  not  believe  that  this  adultery  took  place  in  the  city  of 
Brooklyn  or  in  the  city  of  New  York,  when  we  might  have  been  prepared,  if 
we  had  known  that  any  such  idea  would  have  come  into  their  minds,  with 
evidence  to  show  that  these  parties  never  under  any  circumstances  or  at  any 
time  met  together  outside  of  the  two  cities  of  New  York  and  Brooklyn.  You 
can  see  that  in  the  mind  of  a  stupid  juryman,  such  as  we  unfoituuately  have 
lometimes,  such  a  question  as  that  might  ^risc.  He  might  say,  ''  I  concede 
there  is  no  evidence  that  these  parties  ever  met  in  Brooklyn ;  there  is  no 
evidence  that  they  ever  met  in  New  York ;  but  I  doii*t  think  any  man  could 
ever  have  written  these  letters  unless  he  was  guilty  of  something,  and  I  am 
going  to  find  him  guilty  of  something."  Now,  this  is  a  sublunary  act,  and 
we  object  to  proof  of  adultery  which  is  said  to  have  taken  place  not  on  the 
earth.  We  want  to  be  prepared  for  adultery  that  occurred  on  the  earth,  and 
we  do  not  want  a  juryman  to  come  in  and  say  that  there  was  adultery  of  the 
soul;  that  he  must  find  these  parties  guilty  because  they  wanted  to  commit 
adultery,  although  they  never  did  so. 

Mr.  Beacfi. — If  your  Honors  please,  in  construing  this  order  and  deter- 
mining upon  its  eflect,  I  trust  your  Honors  will  not  be  governed  by  any 
declarations  or  opinions  which  may  be  made  or  expressed  by  our  friends  upon 
the  other  side.  The  difficulty  will  be,  if  any  such  standard  of  judgment 
shoald  be  assumed  by  this  court,  that  when  wc  come^to  the  trial  of  this  case 
we  shall  have  no  such  definite  presentation  of  their  opinion  in  the  form  of  a 
stipulation  or  otherwise  as  will  control  the  otherwise  possibly  injurious  effect 
open  our  rights  of  the  order.  1  do  not  apprehend  that  your  Honors  will  be 
thus  controlled,  because  the  explanation  of  my  learned  friend  docs  not  seem 
to  be  quite  as  clear  and  perspicuoiis  as  the  question  before  your  Honors  would 
leem  to  require.  He  seems  to  apprehend  that  the  plaintiff  in  this  case  is 
pursuing  the  defendant  upon  the  theory  of  his  spiritual  adultery,  or  adultery 
of  the  soul,  and  imagines,  when  we  prove  the  penitent  and  remorseful  con- 
fearion  of  the  defendant  to  his  acts  of  adultery  ^vith  the  plaintifit^s  wife,  that 
•ome  etupid  juryman  will  believe  in  the  truth  of  ti)ut  confession,  and  fancy 
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that  that  adultery  has  bcea  committed  in  the  moon,  or  somewhere  else  than 
upon  the  face  of  the  earth,  and  wishes  your  Honors  to  anticipate  this  stupid- 
ity under  the  direction  of  an  intelligent  court,  on  the  part  of  the  jurymen 
who  may  be  impaneled  in  this  case.  Is  not  that,  sirs,  trifling  with  this  seri- 
ous and  important  question  ?  Why  will  not  our  friends  upon  the  other 
side  frankly  express  to  your  Honors  that  they  are  willing,  upon  the  trial  of 
this  case,  to  meet  the  issue  whether  or  not,  in  the  absence  of  all  other  proof, 
with  the  proven  and  deliberate  and  clear  confession  of  the  defendant  to  acts 
of  adultery  with  our  wife,  we  shall  be  entitled  to  recover  ?  Why  are  our 
friends  continually  harping  upon  the  question  of  time  and  place  and  circum- 
stance, and  why  by  specially- worded  orders  are  they  endeavoring  to  limit  the 
application  of  our  proof  only  to  those  particular  times  and  circumstances  which 
are  specified  in  our  bill  of  paiticulars  ?  No,  sirs ;  the  plaintiff  has  abundantlj 
indicated,  by  the  affidavit  which  he  presented  to  his  Honor  who  granted  this 
order,  his  willingness  to  disclose  to  this  defendant  his  entire  proof.  He  has 
said  in  that  affidavit  that  he  has  no  evidence,  no  ocular  evidence  of  an  act  of 
adultery.  He  has  disclosed  all  the  species  and  classes  of  proof  he  expects  to 
introduce.  He  has  said  that  he  does  not  expect  to  prove  any  specific  time  or 
place  at  or  when  this  adultery  was  committed,  ex(;ept  by  the  confession  of  this 
defendant  pointing  to  two  occasions  in  the  month  of  October,  1868,  and  he 
begged  his  Honor  in  that  affidavit,  if  any  order  for  a  bill  of  particulars  was 
to  be  granted,  so  to  limit  and  explain  it  that  the  true  merits  of  this  issue  and 
the  true  rights  of  this  plaintifi'  should  not  be  embarrassed  by  any  technical- 
ities upon  the  trial  of  the  case.  Now,  your  Honors,  this  question  has  all 
been  discussed  upon  its  merits  and  upon  authority,  and  in  my  judgment  a 
great  deal  too  much  talk  already  has  been  had  in  this  case. 

Upon  every  occasion  when  a  question  has  arisen  before  judge  or  court, 
it  has  been  seized  for  a  public  display  of  confidence,  of  belief,  of  hope,  of 
religious  devotion  in  the  innocence  of  this  defendant.  A  system  of  tactics 
seems  to  have  been  pursued  upon  the  part  of  this  defense  by  which  they  hope 
to  control  the  judicial  and  the  public  mind,  and  to  influence  any  jury  who  may 
be  called  upon  to  pass  in  this  case  by  these  public  professions  of  confidence. 
To-day  my  friend  says  **  Henry  Ward  Beecher  is  vindicated."  Vindicated, 
how  and  when  ?  Why,  in  the  judgment  of  a  mighty  church,  which,  day  by 
day,  throws  its  collective  and  its  individual  influence  to  operate  upon  public 
sentiment,  and  through  counsel  indoors  and  out  of  doors,  who  profess  not 
only  their  entire  confidence  in  his  innocence,  but  declare  here  and  everywhere 
that  whatever  may  be  the  result  of  the  judicial  examination  now  progressing, 
the  faith  of  his  congregation  can  never  be  shaken  in  his  innocence.  I  do 
not  much  admire  that  system  of  conducting  a  law-suit.  My  friend  professes 
to  want  a  manly  and  an  open  warfare,  and  yet  by  this  Chinese  manner  of  con- 
tenti<m  with  drums  and  cymbals  and  shouts  they  attempt  to  convert  this  into 
an  afena  for  public  discussion,  and  into  a  court  held  by  the  public  at  large. 
If  Henry  Ward  Beecher  is  to  be  vindicated,  sirs,  it  is  not  to  be  done  by  such 
means.  If  this  trial  is  to  result  in  a  satisfactory  conclusion  under  the  law 
and  to  the  public  sense,  there  must  be  a  bold  and  a  brave  trial  of  this  issue, 
without  any  resort  to  technicalities  or  concealment.     It  is  said  by  my  friend| 
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«  Why  don't  you  accept  our  propositioD  tbnt  your  affidavit  shall  be  adopted 
lis  a  bill  of  particulars  ? "  Why,  a  lawyer  would  at  once  perceive,  airs,  that 
while  we  have  made  an  entiri'  revelation  of  our  sources  of  proof,  yet  if  they 
abonid  be  put  into  the  form  of  a  bill  of  particulars,  the  technical  effect  of 
that  instrument  would  be  to  restrict  us  in  the  very  manner  of  which  we  com- 
plain. The  object  of  a  bill  of  particulars,  as  disclosed  by  the  cases  cited  by 
my  learned  friends  to  your  Honors,  is  to  prevent  any  surprise,  any  misappre- 
benrion  in  regard  to  the  character  of  our  proof  upon  the  part  of  the  defend- 
ant. How  can  he  get  it  more  clearly  than  by  our  affidavit  ?  How  can  we 
diacloee  to  him,  to  prevent  any  sort  of  surprise  upon  the  trial,  more 
perfectly  and  completely  than  we  have  done  it  under  oath,  all  that 
we  expect  to  prove  ?  And  why  with  this  security  against  surprise  do 
our  learned  friends  still  insist  that  there  shall  be  a  technical  instru- 
ment in  the  form  of  a  bill  of  particulars,  whose  effect  will  be  to  restrict  us 
to  proof  of  the  particular  times  and  places  in  which  we  allege  the  act  of 
adultery  to  have  been  committed  ?  Again,  it  is  said  by  my  learned  friends 
that  we  proposed  in  thirty  minutes  to  furnish  a  bill  of  particulars.  We  do,  sirs, 
if  yonr  Honors  require  it.  In  as  short  a  time  as  it  will  take  to  draw  it  up  we 
are  ready  to  furnish  it,  if  your  Honors  think  it  a  proper  case  for  a  bill  of  par- 
ticalars.  All  we  are  contending  against  is  a  bill  of  particulars  in  such  form, 
general  and  unlimited  in  its  technical  effect,  as  will  circumscribe  the  range  of 
our  proof  and  nullify  the  legal  effect  which,  without  the  bill  of  particulars, 
would  be  given  to  it;  and  the  limitation  which  was  suggested  in  the  affidavit 
by  Mr.  Tilton  upon  this  motion  originally,  would  admit  proof  which,  accord- 
ing to  the  general  rules  of  evidence,  in  the  absence  of  a  bill  of  particulars, 
would  be  admissible.  Then  why  do  they  object  to  that  ?  Do  they  desire  to 
shut  out  that  class  of  proof  which  under  the  general  rules  of  evidence  in 
cases  of  this  character  is  proper  to  maintain  the  issue  ?  And  if  their  purpose 
is  not  by  some  form  of  language,  by  some  technicality  of  expression  to  restrict 
proof,  why  do  they  insist  upon  particular  times  and  places,  and  why  did  they 
ask  but  the  other  day  that  an  order  should  be  granted  excluding  us  from  all 
proof  except  such  as  referred  to  the  two  particular  places  and  times  specified  in 
that  affidavit  ?  Sirs,  the  purpose  of  this  defense  was  revealed  in  that  motion ;  and 
if  it  had  been  followed  by  an  order,  it  would  have  been  an  inevitable  necessity 
that  nine-tenths  of  the  evidence  which  we  propose  to  give  in  support  of  this 
complaint,  and  which  is  legitimate  to  sustain  the  accusation  it  makes,  would  be 
ruled  out  without  any  discretion  upon  the  part  of  the  trial  judge  upon  that  trial. 
But  my  friend  has  been  very  much  distressed  upon  this  and  other  occasions  with 
the  idea  that  the  counsel  on  the  part  of  the  plaintiff  are  dissentient  and  inhar- 
monious. It  is  not  the  first  time  that  counsel  has  intimated  it,  and  this  is 
Dot  the  first  time  when  I  say  to  him  that  that  suspicion  is  entirely  unfounded. 
There  never  has  been  any  disagreement,  sirs.  The  line  of  policy  to  be  pursued 
by  the  pUintiff  in  this  case  has  been  perfectly  understood  and  agreed  upon 
by  all  of  the  counsel,  without  any  disagreement  or  embarrassment.  With  the 
deaign  to  make  this  discussion  as  limited  as  possible,  before  coming  into 
ooort  this  morning,  between  my  learned  colleague.  Gen.  Pryor,  and  myself,  it 
wu  anggested  that  he  should  discuss  more  particularly  the  question  ais  to  the 


128  SECOND    APPLICATION    FOR    PABTICVLAR8. 

propriety  of  a  bill  of  particulars,  and  that  I,  Iq  a  very  brief  manner,  should 
suggest  to  your  Honors  the  difficulty  which  we  entertain  wi  Ii  the  order  as 
made  by  Judge  McCub.  If  my  learned  friend  will  be  kind  and  courteous 
enough  hereafter  to  refrain  from  the  imputation  of  this  idea  of  controversy 
and  difficulty  between  my  learned  cclleague  and  myself,  I  shall  feel  personally 
very  much  obliged  to  him,  for  I  assure  him  that,  however  much  inferior  we 
may  be  in  the  management  of  our  case,  we  are  yet  bringing  to  it  the  concen- 
trated and  harmonious  action  of  all  our  powers.  And  before  looking  to  this 
order,  sirs,  will  you  permit  me  to  allude  very  briefly  to  one  single  other  topic 
introduced  by  my  learned  friend.  I  think  something  is  to  be  pardoned,  sirs, 
to  the  enthusiasm  which  seems  to  control  that  gentleman.  Ii  seems  to  be 
instigated  by  the  warmest  friendship  and  the  highest  confidence  in  the  virtue 
and  integrity  of  his  client.  I  do  not  object  to  that,  sii*s,  but  I  do  object  that 
he  should  take  these  occasions  to  convey  a  false  impression  in  regard  to  the 
character  of  that  client,  and  to  the  motives  impelling  him.  His  vindication 
is  perfect,  according  to  my  learned  friend.  There  is  no  necessity  for  him  to 
enter  upon  his  exculpation,  or  to  meet  this  accusation  in  the  form  of  this 
action.  He  is  perfectly  vindicated  here,  and  he  is  sure  of  a  victorious  vindica- 
tion hereafter.  It  may  be,  sirs.  I  can  not  say  that  I  should  regret  it.  I  think 
I  should  rejoice,  sirs,  if  upon  this  trial  it  should  be  satisfactorily  established 
that  Theodore  Tilton  is  deceived  and  that  Henry  Ward  Beecher  is  a  virtuous 
pastor.  It  would  seem  to  be  impossible,  but  if  any  such  result  could  be 
accomplished,  I  should  be  the  last  man  to  regret  it.  But  I  object,  sirs,  that 
Mr.  Beecher  shall  be  unreasonably  glorified.  I  do  not  think  he  is  entitled 
to  the  heroic  character  which  is  to-day  bestowed  upon  him  by  my  friend. 
Having  no  occasion  for  vindication  he  yet  enters  heartily  and  bravely  into 
this  contest  to  preserve  the  reputation  of  a  woman,  but  the  very  first  step 
which  he  took  in  that  direction  by  his  public  declaralion  was  to  stigmatize 
that  lady  as  indecorous  and  adulterous  enough  to  force  her  love  upon  him, 
and  then,  through  the  action  of  his  committee  to  further  stigmatize  her  with 
the  idea  of  unworthiness  in  veracity. 

Mr,  Shearman. — Will  the  gentleman  allow  me — he  has  interrupted  me  on 
three  or  four  occasions — I  beg  leave  to  stigmatize  that  assertion,  so  far  as  it 
relates  to  my  client,  as  utterly  untrue. 

Mr.  Beaeh, — What  assertion  ? 

Mr,  Shearman. — The  assertion  that  he  stigmatized  the  lady  as  having 
acted  in  an  indecorous  or  improper  manner,  or  which  allows  that  he  had  any 
adulterous  inclinations.  There  is  not  a  word  of  foundation  for  it.  I  know 
what  is  the  supposed  foundation.  It  is  that  he  asked  the  question,  '^  Should 
I  in  self-defense  turn  around  upon  this  lady,  and  charge  her  with  having 
sought  n^e  ?  Should  I  do  it  ? "  he  asks.  And  I  may  say  here  that  in  private 
he  turned  around  and  said,  **I  should  have  deserved  to  be  kicked  out  of 
creation  if  I  had.''  That  is  what  he  said.  He  repudiated  the  idea  that  he 
ever  would  do  it  under  any  such  circumstance. 

Mr,  Morris, — That  he  could  have  done  it  ? 

Mr,  Shearman, — No,  nor  that  he  could  have  done  it.    The  truth  is  that 
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he  treated  the  idea  with  scorn,  and  it  has  been  brought  up  against  him  in 
this  way. 

Mr,  Morrii, — It  is  his  own  statement. 

Mr,  Beach, — I  think  the  judgment  that  he  formed  and  expressed  upon 
himself  is  very  accurate. 

Mr,  Shearman, — It  would  have  been;  but  it  is  equally  true  of  all  men  who 
attempt  to  pervert  it. 

Mr,  Beach, — I  am  not  aware  of  perversion,  nor  do  I  act  as  I  am  instructed. 
I  do  not  act  upon  the  system  of  professional  ethics  which  seems  to  govern  my 
friends,  and  do  whatever  my  client  bids  me  and  what  the  necessity  of  his 
case  seem  to  require  of  me  to  do.  I  may  be  mistaken  in  my  construction  and 
io  the  public  opinion  which  has  been  expressed  upon  tlic  constructi(m  of  Mr. 
Beecher's  language. 

Mr.  Tracy.— YovLT  are  quoting  your  client,  and  not  ours;  that  is  all. 

Mr,  Beach. — That  is  a  very  great  mistake,  too.  I  happen  to  have  industry 
and  discrimination  enousch  to  read  both  Rides  of  this  case.  But  my  friends, 
sirs,  too,  think  that  a  gentleman  in  argument  can  make  no  professional  decla- 
ration unless  he  is  moved  entirely  under  the  instructions  of  his  client. 

Mr,  Shearman,  — ^Will  the  gentleman  pardon  me  again  ?  I  know  too  much 
of  my  senior  friend  Beach  to  believe  that  he  would  ever  make  a  statement  so 
derogatory  to  a  lady  or  so  derogatory  to  a  gentleman.  I  know  he  never  gets 
so  disrespectful  as  that,  unless  he  is  bound  to  by  the  necessities  of  the  case; 
and  permit  me  to  say  that  in  the  course  of  a  long  series  of  consultations  with 
Mr.  Beecher,  there  never  fell  one  word  from  his  1ip<4  other  than  that  of  the 
moat  unqualified  and  absolute  respect  for  Elizabeth  Tilton,  from  the  begin- 
ning of  this  case  down  to  the  present  time.     I  know  that  for  a  fact. 

Mr,  Beach,  — It  is  a  pity  he  had  not  infused  that  sentiment  into  his  Com- 
mittee, sir. 

Mr,  Shearman. — He  could  not  control  them;  they  were  not  his  Committee. 

Judge  Nbilson. — There  must  be  silence. 

Mr.  Beach, — Now,  again,  I  ask  your  Honors'  attention  to  the  Order,  for  a 
moment  :  **  Ordered^  that  a  bill  of  particulars  be  furnished,  verified  by  the 
plaintiff  under  oath,  setting  forth  the  particular  times  and  places  at  which 
he  expects  or  intends  to  oflfer  proof  that  any  specific  acts  of  adultery  occurred,'' 
&c,  '*and  that  he  be  precluded  from  offering  evidence  at  the  trial  of  any 
flpecific  act  of  adultery  at  any  other  time  and  place  than  sliall  be  set  forth  in 
the  statement."  Now,  clearly,  this  requires  us  in  our  bill  of  particulars  to 
state  the  times  and  places  at  which  we  expect  to  prove  an  act  of  adultery, 
and  that  we  "shall  be  excluded  from  all  other  proof  upon  the  trial  except 
such  which  points  to  a  specific  act  of  adultery,"  &c.  Now,  will  your  Honors 
give  signification  and  effect  to  the  term  **  specific  "  ? 

Judge  Neilsox. — The  opposite  of  it  is  **  general." 

Mr,  Beach, — Suppose,  then,  I  prove,  sirs,  by  circumstances,  that,  upon  a 

certain  occasion  when  no  parties  were  pre.sent,  Mr.  Beecher  was  seen  at  an 

unseasonable  hour,  in  the  absence  of  Theodore  Tilton,  coming  from  the  house 

of  Mrs.  Tilton,  or  being  in  it,  in  aid  of  the  confession  of  a'lultery,  and  then, 

in  support  of  it,  proving  the.«»e  circumstances  of  intimate  or  indecorous  inter- 
I.-9 
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coarse.  What  does  that  prove,  your  Honors  ?  I  have  the  confession  of  this 
def(>Ddant  to  the  adultery,  and  I  prove  that  on  a  particular  occasion,  at  1 
o^clock  at-nii^ht,  without  any  cause  or  reason,  he  was  seen  privately  in  the 
house  of  Mr.  Tilton,  and  at  that  unseasonable  hour  emerging  from  it  under 
circumstances  of  concealment.  Does  it  not  tend  to  prove  an  act  of  adultery 
on  that  occasi(m  ?  Does  it  not  tend  to  prove  a  specific  act  of  adultery  on 
chat  occasion  ?  And  who  will  deny  it  ?  And  what  is  the  difference,  sirs,  be- 
tween an  act  of  adultery  and  a  specific  act  of  adultery?  An  act  is  specific. 
There  is  no  such  thing  as  a  general  act  of  adultery.  An  act  of  adultery  is 
limited  to  one  occasion,  and  it  must  be  committed  at  a  time  and  place;  and 
when  I  give  circumstantial  evidence  indicating  any  particular  time  or  place 
when  an  act  of  adultery  confessed  to  have  been  generally  cojnmitted,  was 
committed,  I  am  giving  evidence  to  prove  a  specific  act  of  adultery  and 
nothing  else. 

Mr,  Tracy. — Why  not  put  that  in  the  bill  of  particulars,  then,  that  time 
and  place  ? 

Mr.  Beach, — Put  that  in  the  bill  of  particulars  I  Are  we,  sirs,  to  put  in 
our  bill  of  particulars,  as  a  specific  act  of  adultery,  with  place  and  circum- 
stance, all  the  evidence  which  we  shall  give  in  regard  to  the  association  of 
these  parties  ?  Is  there  any  rule  of  law  which  requires  it  t  Is  there  any 
rule  of  law  which  requires  the  plaintiff  in  a  bill  of  particulars  to  specify  all 
his  evidence  ?  No,  sirs ;  it  calls  for  acts,  for  specific  acts  of  adultery,  for  acts 
which  are  to  be  proven  by  direct  evidence,  by  that  sort  of  evidence  which 
leaves  no  verge  or  scope  for  a  change  of  time  or  place  or  circumstance;  and 
therefore  we  should  be  met  under  this  order  with  the  objection  at  once  that 
we  had  not  specified,  as  the  gentlemen  now  suggest  that  we  ought  to  specify. 
Now,  if  your  Honors  will  refer  to  a  single  paragraph  of  Judg^  McCue's 
opinion,  you  will  see  that  he  intended  to  do  just  this.  For  he  says,  *'I  can 
not  well  understand  how  any  act  of  the  defendant  can  be  offered  as  proving 
directly  and  specifically  the  adulterous  intercourse  charged  in  the  complaint, 
although  it  may  not  thereby  appear  to  have  been  committed  on  any  particu- 
lar day  or  at  any  particular  time.  Such  seems  to  be  the  plaintiff's  propo- 
sition. Such  proof  would  necessarily  not  only  establish  the  commission  of 
adultery,  but  al§o,  with  some  degree  of  certainty,  both  time  and  place."  I 
prove,  in  support  of  the  confession  which  we  expect  to  give  in  evidence,  that 
for  a  scries  of  months  during  the  lecture  season  of  the  winter,  in  the  absence 
of  Mr.  Tilton,  Mr.  Beech er  was  seen  daily,  and  for  hours  each  day,  visiting 
Mrs.  Tilton.  I  give  in  evidence  observations  made  by  parties  in  regard  to 
the  familiarity  of  their  intercourse,  the  frequent  occurrence  of  that  conduct, 
signs,  trust,  confidence,  which  can  not  be  described  except  by  an  ocular  oth 
server,  all  occurring  at  Mr.  Tilton 's  house,  if  you  please.  How  am  I  to 
specify  the  particular  time  or  occasion  ?  Would  it  aid  the  defendant  in  this 
case  for  me  to  specify  in  the  bill  of  particulars,  and  would  your  Honors  ap- 
prove a  bill  of  particulars  of  that  character,  wherein  I  should  state  our  inten- 
tion to  prove  particular  acts  of  adultery  on  every  day,  if  you  please,  for 
three  months  during  the  supposed  winter  season  when  those  visits  occurred  ? 

Well,  sirs,  we  prove  the  confession.     The  confession,  in  itself,  does  no( 
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point  t()  a  particular  time  and  place.  My  friends  have  our  bill  of  particulars 
specifying  two  occasions.  What  is  to  prevent  them  from  saying  to  the  jury 
on  the  submission  of  this  case  to  them,  and  if  it  should  unfortunately  happen 
that  there  should  be  a  juryman  of  the  stupidity  anticipated  by  my  learned 
friend,  what  would  be  the  result  of  the  argument  upon  that  juryman?  **  Tou 
have  given  us  two  particular  times  and  occasions  when  you  say  these  adulter- 
ous acts  were  committed.  The  law  limits  you  to  the  proof  of  them,  so  far  as 
specific  acts  are  coneemedf  and  your  confessions  must  be  shown  to  apply  to 
those  two  particular  acts ;  those  times  and  those  occasions,  or  they  are  useless 
in  this  case."  The  bill  of  particulars  excludes  them  from  the  consideration 
of  the  jury  except  under  that  limitation,  and  how  is  it  to  be  answered  ? 
Your  Honors  may  instruct  them  differently  upon  the  trial.  No  matter  how 
direct  and  positive  that  instruction  may  be,  we  have  the  jurymen  of  my 
learned  friend  upon  the  panel ;  and  they  will  be  very  apt  in  this  case  to  act 
with  somewhat  of  independence,  and  perhaps  obstinacy.  The  whole  result 
of  the  trial  would  be  periled  by  that  argument.  Now,  sirs,  ought  we,  when 
we  have  thus  disclosed,  and  from  the  beginning  evinced  our  willingness  to 
make  the  defendant,  under  our  oath,  entirely  acquainted  with  the  whole 
scope  of  our  evidence — ought  there  to  be  in  a  case  of  this  character  an  order 
which  shall,  under  any  possible,  conceivable  circumstance,  operate  to 
embarrass  either  the  proposition  of  proof  upon  the  trial  or  the  consideration 
of  that  evidence  by  the  jury  ?  I  think  I  may  assume  that  your  Honors  will 
not  be  disposed  to  approve  any  such  order;  and  if,  with  the  illustration 
which  I  have  given,  and  with  many  other  examples  which  will  occur  to  the 
reflection  of  the  court,  your  Honors  do  not  perceive  that  this  order,  iu  its 
exclusion  in  regard  to  specific  acts,  will  effect  the  result  which  we  anticipate 
and  produce  the  embarrassment  which  we  fear,  I  am  not  able  to  make  it  any 
clearer.  But  again,  sirs:  **But  this  order  is  not  to  be  construed  as  prohibit- 
ing the  plaintiff  from  introducing  on  the  trial  of  this  action  testimony  which 
may  be  admissible  under  the  general  rules  of  evidence  as  to  any  acts  othei 
than  specific  acts  of  adultery,  declarations,  writings,  documents,  or  any 
other  alleged  confessions  on  the  part  of  the  defendant  of  any  such  criminal, 
wrongful,  or  improper  acts,  in  which  alleged  confessions  no  particular  time 
or  place  shall  be  alleged  to  have  been  referred  to."  Well,  now  if  you 
apply  Judge  McCue's  commentary  upon  this  term  ** specific  acts,"  in  his 
opinicm  you  will  perceive — and  I  think  it  correct — you  will  perceive  that  it 
excludes  entirely  all  the  circumstantial  evidence  which  we  may  offer  upon 
the  trial,  because  I  submit,  sirs,  that  there  can  be  no  circumstance  of  the 
character  to  which  I  have  alluded  proved  upon  the  trial  which  will  not  in  a 
^eater  or  less  degree  point  to  what  is  called  at  act  of  adultery,  and  a  specific 
act  of  adultery.  If  it  points  to  any  single  isolated  act  of  adultery  it  points  to 
a  specific  act.  *'The  general  rules  of  evidence  as  to  any  acts  other  than 
specific  acts  of  adultery,  declarations,  writings,  documents,  or  any  alleged 
confessions  on  the  part  of  the  defendant," — well,  sirs,  suppose  we  prove  that 
Mrs.  Tilton  made  a  confesdon ;  that  that  confession  was  stated  to  Henry  Ward 
Beechcr,  and  he  made  no  denial,  but  by  silence  and  by  conduct  accepted  it 
as  true ;  are  we  not  entitled  to  prove  it  ? 
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Are  your  Honors  going  to  rule  by  this  order  the  question  against  us  ?  And 
yet  that  order  does  it.  We  are  to  prove  only  confessions  on  the  part  of  the 
defendant,  and  it  can  not  be  said  that  the  example  which  I  present  is  a  con- 
fession, within  the  natural  significance  of  the  terms  used  in  this  order,  and 
we  shall  be  met  at  once  upon  the  trial  with  this  order  of  exclusion  shutting 
out  that  material  condemninsr  evidence.  Your  Honors  will  not  approve  that; 
and  this  whole  re8tri?tion.  if  your  Honors  will  be  kind  enough  to  look  at  il 
with  dome  critical  attention,  is  confused  and  obscure.  **  Evidence  admissible 
under  the  general  rules  of  any  acts  other  than  specific  acts  of  adultery, 
declarations,  writings,  documents,  or  any  alleged  confessions  on  the  part  of 
the  defendant  of  any  such  criminal,  wrongful,  or  improper  acts."  There  seems 
to  be,  sirs,  some  grammatical  inaccuracy  in  this  clause;  it  is  not  properly  con- 
nected, and  at  any  rate  would  require  amendment.  That,  however,  is  com- 
paratively an  immaterial  question.  Now,  I  can  only  say,  sirs,  while  I  am 
convinced  that  the  object  of  a  bill  of  particulars  has  been  already  obtained  by 
the  affidavit  which  was  filed  upon  this  motion  \jpon  behalf  of  Mr.  Til  ton. 
while  I  believe  that  a  just  exercise  ot  discretion  on  the  part  of  this  court 
would  refuse  any  bill  of  particulars,  yet  if  we  are  mistaken  in  our  ideas  ol 
legal  propriety,  we  trust  your  Honors  will  make  such  a  qualification  of  this 
order,  such  a  clear  and  unambiguous  restriction  of  its  effect,  that  we  may  be 
pennitted  to  present  our  full  and  complete  evidence  against  this  defendant. 
I  would  liave  pieferred,  sirs,  if  I  myself  wais  to  be  the  judge,  ihat  instead  or 
trying  this  issue — important,  I  admit,  not  only  to  individuals  but  the  com- 
munity— upon  this  civil  action,  this  is&ue  of  damages  as  against  Mr.  Beecher. 
that  we  should  have  been  arraigned  upon  our  criminal  indictment,  giving  a 
full  opportunity  for  a  presentation  of  all  the  proofs  and  an  occasion  for  a 
perfect  vindication  of  Mr.  Beecher,  if  indeed  he  is  not  guilty,  and  exposing 
Mr.  Tiltnn  to  a  just  retribution  if  he  has  made  this  charge  falsely.  I  believe, 
sirs,  the  proposition  was  made  'i  court  when  I  was  not  present,  upon  a  for- 
mer occasion,  at  once  to  discontinue  this  civil  action  if  the  District- Attorney 
would  move  the  criminal  complaint.  It  is  not  pleasant,  sirs,  for  Mr.  Tilton 
to  stand  in  the  attitude  of  claiming  money  from  Mr.  Beecher  for  the 
debauchery  of  his  wife.  It  was  the  only  means  left  to  him  for  his  own  vin- 
dication and  for  the  punishment  of  this  defendant.  Unfortunately,  sirs,  our 
law*)  do  not  punish  criminally  acts  of  adultery  of  this  character,  and  there  is 
no  otb  r  remedy  for  the  injured  husband  but  to  resort  to  this  actiou  which 
my  learned  friend  on  the  other  side  so  intensely  detests.  So  far  as  the  idea 
of  receiving  compensation  for  the  wrong  done  to  him,  Mr.  Tilton  abhors 
this  action  just  as  intensely  as  m>'  learned  friend,  and  would  be  very  glad  by 
any  arranixcment  in  regard  to  the  trial  of  these  actions  to  escape  the  necessity 
of  appearing  in  the  i%lse  attitude  which  the  necessities  of  the  case  impose 
upon  him.  At  all  events,  your  Honors,  I  beg  you  by  the  discretion  which  is 
vested  in  you  to  give  him  in  this  case  such  an  opportunity  for  the  presenta- 
tion of  the  whole  evidence,  of  the  entire  facts  in  regard  to  this  alleged  offense, 
as  will  result  in  such  a  verdict  and  judgment  of  this  court  as  will  satisfy  the 
ends  of  justice  and  the  morality  and  honorable  sentiments  of  the  com 
munity. 


i 


OPINION    OF   NEIL80N,     CH.    J.  138 

Jm>GE  Nbilbon. — I  wish  to  say  to  the  learned  counsel  that  although,  in 
▼iew  of  all  the  various  arguments  that  have  been  hnd  in  reference  to  this 
matter,  some  of  which  we  have  heard,  and  some  of  which  we  have  read,  we 
have  a  decided  conviction  in  respect  to  it,  as  the  counsel  may  well  believe ; 
yet  we  think  it  due  to  the  argument  that  we  have  just  heard  to  take  time 
to  deliberate  upon  it,  and  therefore  we  will  endeavor  to  decide  this  to-morrow 
at  11  o^clook.  We  are  quite  impressed  with  the  idea  that  this  order  can  not 
stand  in  the  form  in  which  it  now  is,  and  if  there  should  be  an  order  it  may 
require  correction  and  modification,  and  that  is  a  delicate  duty  upop  our 
part,  if  we  find  it  to  be  a  duty,  which  requires  care  and  time. 

DECISION  OF  THE  APPEAL. 

On  December  29th,  1874,  the  following  opinions  were  delivered : 

NdLBON,  Ch.  J. — This  is  an  appeal  from  an  order  of  the  Special  Term 
requiring  the  plaintiff  to  furnish  a  bill  of  particulars. 

The  application  for  the  particulars  was  made  before  me  in  the  flrpt  In* 
stance,  and  was  denied  '*for  want  of  power,  and  the  other  grounds  stated.*' 
The  opinion  filed  with  that  order  did  cjcpressly  put  that  denial  of  one  branch 
of  the  application  on  the  want  of  power.  That  was  as  to  eonffaolons  Im- 
puted to  and  denied  by  the  defendant.  It  was  shown  that  the  plaintiff  bad 
stated  in  a  newspaper  article  tbat  the  defendant  had  confessed  the  wrongful 
acts  charged,  and  the  application  was  to  compel  the  plaintiff  to  stato  when 
and  where  those  alleged  confessions  had  been  made.  The  views  eipreseed  In 
the  opinion  as  to  the  untenable  character  of  that  part  of  the  application, 
and  as  to  tbe  want  of  power  to  grant  it,  were  accepted  by  the  defeodant*! 
connael,  and  that  claim  has  since  been  abandoned. 

The  Court  of  Appeals,  Judges  Allen  and  Grover  dissenting,  reversed 
my  order  as  to  the  other  claims  to  discovery  on  the  ground  that  the  particu- 
lars had  been  denied  because  of  a  supposed  want  of  power.  The  closing 
words  of  the  order  were  not,  it  seems,  well  chosen,  the  expreraion  **for 
want  of  power  and  on  the  other  grounds  stated  **  having  been  taken  to  refer 
not  to  two  modes  of  treatment,  the  one  under  restraint  for  want  of  authority 
and  the  other  having  regard  to  the  merits  and  the  discretion  which  should  have 
6een  duly  exercised,  but  to  one  and  the  same  ground  of  rejection,  namely 
the  mere  want  of  authority.  It  appears,  therefore,  that  the  Court  of  Appeals 
reversed  the  order  because  of  that  disavowal  of  authority;  that  the  doctrine 
of  tbe  court  of  last  resort  is  that  the  courts  of  first  resort  may,  in  the  exer*- 
cise  of  a  wise  discretion,  order  particulars  to  be  furnished  in  actions  for 
torts,  including  cases  of  this  character.  That  is  the  extent  of  the  decision. 
But  that  court  did  not,  and  could  not,  determine  that  the  application  which 
had  been  denied  should  have  been  granted,  but  left  the  discretion  to  be  exer- 
cised by  this  court  in  granting  or  refusing  such  application  untrammeled  and 
untouched.  In  many  of  the  cases  cited  in  the  elaborate  opinion  of  Judge 
Rafallo,  the  bill  or  narration  was  so  vague  and  general  that  something  sup- 
plemental was  necessary  to  enable  the  defendant  tQ  know  what  the  real 
character  of  the  charge  was.     When  the  particulars  ordered  in  such  cases  in 
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aid  of  the  pleading  were  farQished,  that  pleading  and  the  particulars,  com- 
bined, became  as  definite  and  certain  as  tile  bill  or  complaint  in  use  with  U6 
is  required  to  be  when  first  presented.  Such  cases  do  not,  therefore,  touch 
the  question  whether  the  complaint  before  us  should  be  supplemented  by  the 
particulars,  nor  were  they  cited  with  a  view  to  that  question,  but  simply  lo 
show  that  the  court  may,  as  occasion  arise,  order  the  particulars. 

If  this  practice  can  be  conveniently  and  usefully  applied  to  most  actions  for 
torts,  it  is  not  to  be  assumed  that  it  can  be  well  applied  to  8uch  a  case  as  this. 
The  nature  of  the  offense,  the  secrecy  and  studied  concealment  attending  its 
perpetration,  constitute  an  objection.  A  good  cause  of  action  may  exist  for 
such  a  wrong,  to  be  proved  only  by  circumstantial  evidence,  and  the  plaintiff 
be  utterly  unable  to  comply  with  an  order  to  give  particulars  as  to  time  and 
place.  It  would,  we  apprehend,  be  so  in  most  instances,  the  cases  in  which 
the  particulars  could  be  safely  given  being  quite  exceptional.  The  bill  of 
particulars,  when  furnished,  performs  a  double  oflice:  first,  to  advise  the 
defendant;  secondly,  to  limit  the  plaintiff.  It  may  be  a  shield;  it  may  be  a 
sword.  Before  ordered  it  should  appear  that  the  applicant  needs  the  infor- 
mation, and  that  the  other  party  can  give  the  particulars  and  be  held  by  them 
as  in  a  firm  grasp,  in  the  prescribed  circle,  without  materially  impairing  his 
rights.  If  the  subject-matter  be  such  as  in  its  nature  admits  of  general  or 
••"linhlc  information^  a  thing  open  as  the  day,  the  particulars  may  be  ordereci 
without  hesitation.  On  the  contrary,  if  from  the  nature  of  the  subject  the 
act  or  offense  and  the  circumstances  are  not  to  be  thus  seen,  known,  or  re- 
solved, the  order  should  be  granted  with  great  hesitation  or  be  withheld. 

It  was,  therefore,  material  to  consider  whether  the  defendant  needed  the 
information  claimed,  and  in  this  form.  He  shows  by  afiSdavit  that  he  had 
no  knowledge  or  suspicion  as  to  the  times  or  places  at  which  the  plaintiff  ex- 
pects to  prove  the  case,  was  entirely  at  a  loss  to  form  any  surmise  concerning 
the  probable  line  of  proof  which  may  be  adopted  by  the  plaintiff  on  the 
trial.  That  being  so,  he  stood  in  the  attitude  common  to  suitors  pressed  by 
what  they  deem  an  artificial  or  unjust  claim ;  the  field  of  combat  opened  to 
him  as  it  has  been  to  litigants  for  generations.  He  will  recognize  the  fact, 
his  learned  counsel  will  accept  the  suggestion  that  a  defendant  can  not  by  an 
interlocutory  order  be  put  in  the  position  he  will  be  in,  be  given  the  light  he 
will  have,  when  on  the  trial  the  plaintiff's  proofs  are  in  and  his  case  closed. 
But  still  the  inquiry  is  whether  or  not  within  a  due  course  of  procedure  the 
information  can  or  should  be  furnished.  If  he  did  need  that  infonnation 
when  the  application  was  first  made  at  Special  Term,  does  that  want  rest  on 
him  still  ?  I  learn  from  the  arguments  and  illustrations  of  counsel  speaking 
to  the  case  in  court  on  this  and  former  occasions,  and  from  the  affidavits, 
that  there  had  been  examinations  before  a  committee,  the  plaintiff  present  as 
a  witness ;  that  several  statements  have  from  time  to  time  been  given  to  the 
public,  in  each  the  plaintiff  seeking  to  make  out  his  case,  and  in  his  zeal 
setting  forth  and  amplifying  his  proofs.  The  details  of  the  cage  have  thus 
obtained  a  large  publicity.  In  adtlition  to  that  we  have  before  us  the  plain- 
tiff's affidavit  used  at  the  Special  Term  in  resisting  the  last  motion,  in  which 
he  states  what  proof  he  has  and  what  he  has  not.    If  not  otherwise  obtained* 
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this  affidftTit  on  file  gives  to  the  defendant  the  desired  information.  This 
the  oonnsel  concedes  by  his  offer  to  accept  that  affidavit  as  the  bill  of  par 
tienlars. 

It  mnst  be  gratifying  to  the  learned  counsel  for  the  defendant  to  contrast 
the  position  of  hilB  client  as  thus  advised  with  the  position  he  would  have 
occupied  had  the  plaintiff,  according  to  the  general  course,  brought  his 
action,  studiously  withholding  all  statements  of  the  proofs  he  professes  to 
have  at  his  command.  The  application  for  particulars  would  then  have  had 
mnch  greater  support. 

Bnt  it  does  not  appear  from  the  proofs  that  the  plaintiff  has  any  actual  per- 
sonal knowledge  which  could  with  safety  be  put  in  the  form  of  particulars. 
He  had  at  best  certain  information  by  which  lie  may  have  been  enlightened 
or  may  have  been  misled.  If  not  misled  as  to  the  substantive  fact,  he  may 
have  been  as  to  the  times  and  places  to  be  designated  under  this  order. 

As  the  defendant  has  thus  aU  the  information  which  could  be  extorted  by 
the  orders  of  the  court,  should  he  be  content,  or  should  that  as  to  time  and 
place  be  put  in  the  form  of  particulars  ?  The  change  in  form  will  not  add  one 
jot  or  tittle  to  the  information  as  given.  The  advantage  gained  might  be 
one  which  the  defendant  in  the  exercise  of  bis  own  judgment  would  reject, 
one  which  might  operate  oppressively  upon  the  plaintiff  on  the  trial.  A 
special  and  theoretical  suggestion  in  favor  of  the  particulars  remains  to  be 
noticed.  It  is  said  that  as  the  defendant  is  innocent  he  may  be  surprised  on 
the  trial,  may  be  confronted  by  fabricated  testimony  as  to  acts  never  dreamed 
of  by  him;  that  if  a  statement  of  the  times  and  places  be  given  he  might  be 
prepared  to  prove  that  at  such  times  he  was  absent  from  the  state.  Such 
apprehensions,  peculiar  to  a  nervous  suitor,  do  not  deserve  much  attention. 
The  statement  that  plaintiff  intends  to  introduce  fabricated  testimony  was 
fully  met  by  his  affidavit,  and  we  must  respect  that  denial.  The  case  is  not 
in  this  respect  peculiar;  the  like  suggestion,  for  aught  that  we  can  see,  might 
be  made  in  half  the  cases  on  our  calendar.  I  have  too  much  faith  in  the 
ordeal  to  which  unknown  witnesses  may  be  subjected  on  the  trial  to  accept 
such  a  suggestion.  In  few  cases  oould  a  defendant  be  as  free  from  a  chance 
of  being  taken  by  surprise.  As  the  case  is  expected  to  last  some  weeks  in  its 
trial,  there  would  be  ample  time  for  the  defendant  to  recover  from  any  casual 
surprise  and  meet  any  unexpected  testimony. 

On  the  hearing  at  the  Special  Term,  Judge  McCue  granted  the  order 
from  which  this  appeal  is  taken.  After  his  usual  method,  he  wrote  an  opinion, 
an  opinion  entitled  to  great  respect.  But  the  order  as  framed  does  not  in 
terms,  or  in  the  sense  and  spirit,  conform  to  the  opinion.  It  is  much  less 
liberal  than  the  opinion,  and  is  in  several  respects  objectionable. 

First,  The  plaintiff  is  required  to  state  the  particular  times  and  places  as 
to  which  he  expects  and  intends  to  offer  proof  of  specific  acts  of  adultery. 
The  requisition  is  somewhat  in  contrast  with  the  opinion,  from  which  it 
would  appear  that  the  very  day  need  not  be  stated,  yet  more  strongly  to  be 
contrasted  with  the  more  liberal  rule  stated  in  the  case  in  Humphrey  v.  CoU 
Ueyou  (4  Cow.  55):  *'In  a  bill  of  particulars,  the  date  of  the  items  should 
always  be  given  with  as  much  particularity  as  possible.     If  the  precise  day 
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can  not  be  stated,  the  month  or  year  probably  can/*  On  the  trial  the  order 
would  be  of  binding  force,  and  would  control. 

Secondly,  The  next  clause  in  the  order  precludes  plaintiff  from  offering 
any  evidence  at  the  trial  to  prove  any  specific  act  of  adultery  at  any  other  time 
or  place  than  stated  in  the  particulars. 

We  think  this  improper,  not  only  because  proof  otherwise  admissible  and 
somewhat  circumstantial  in  its  character  would  be  excluded,  but  because  an 
order  of  non-pros.,  or  for  such  preclusion,  should  not  be  made  until  after  a 
previous  order  to  furnish  the  particulars  had  been  disobeyed.  The  depriva- 
tion should  follow  some  offense. 

The  residue  of  the  order  provides  that  the  plaintiff  shall  not  be  prohibited 
from  introducing  testimony,  confessions,  and  so  forth,  other  than  as  to  specific 
acts  of  adultery  though  no  specific  time  be  referred  to.  That  relates  to  the 
mere  introduction  of  such  proof,  not  to  the  effect  of  it  when  received. 

At  the  close  of  the  argument  this  morning  I  entertained  the  hope  that  we 
could  modify  the  order  and  in  a  sense  affirm  it,  but  on  further  examination 
and  reflection  we  find  that,  according  to  our  convictions,  impossible,  and 
after  much  deliberation  are  constrained  to  reverse  the  order. 

Reynolds,  J. — The  Court  of  Appeals  has  decided  that  this  court  **  has  the 
power,  if  it  sees  fit,  to  order  particulars  to  be  furnished,"  and  has  remitted 
the  case  to  this  court  to  decide  **  whether  in  the  exercise  of  its  discretion  it 
should  grant  or  refuse  the  order  applied  for."  Upon  the  former  appeal  I 
considered  the  question  carefully,  and  came  to  the  conclusion  that  this  is  not 
a  proper  case  for  the  exercise  of  that  power.  With  great  respect  for  the  views 
of  my  brother  McCue  to  the  contrary,  I  still  think  that  the  order  ought  not 
to  be  made,  and  for  reasons  given  in  the  opinion  then  filed  by  me.  After  all 
the  statements  and  affidavits  that  have  been  made  in  this  matter,  I  think 
there  is  more  danger  that  an  order  so  exacting  as  to  be  at  all  effectual  would 
work  hardship  and  injustice  to  the  plaintiff  than  that  the  defendant  without 
it  would  suffer  from  surprise  upon  a  trial  which,  as  the  counsel  upon  both  sides 
suppose,  is  to  last  for  weeks.  The  usual  course  of  procedure  and  the  rules  ot 
evidence  will,  I  think,  conserve  the  rights  of  both  parties.  I  am,  therefore, 
in  favor  of  reversing  the  order  appealed  from. 


The  following  order  was  accordingly  entered : 

At  a  General  Term  of  the  City  Court  of  Brooklyn,  held  at  the  Court 
House,  City  of  Brooklyn,  on  the  29th  day  of  December,  1874,  present  the  Hon. 
Joseph  Neilson,  Ch.  J.,  and  Hon.  Geo.  G.  Reynolds,  J. 
[  Title  of  the  came,  ] 

The  appeal  from  the  order  entered  in  this  action  on  the  11th  day  of 
December,  1874,  requiring  the  plaintiff  to  furnish  **a  statement  of  particu- 
lars, setting  forth  the  particular  times  and  places  at  which  he  expects  or 
intends  to  offer  proof  that  any  specific  acts  of  adultery  occurred  between  the 
defendant  and  the  wife  of  the  plaintiff,  and  that  plaintiff  be  precluded  from 
offering  evidence  at  the  trial  of  this  action  to  prove  the  occurrence  of  any 
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Ic  act  of  adaltery  at  any  other  time  or  place  than  such  aa  shall  be  set 
forth  in  the  said  statement  of  particulars,  having  been  heard  at  the  General 
Term  of  this  court, 

It  is  now,  on  motion  of  Morris  &  Pearsall,  attorneys  for  the  appellant,  after 
hearing  Roger  A.  Pryor  and  William  A.  Beach,  Esqs.,  of  counsel  for  appellant ; 
Thomas  G.  Shearman  and  B.  F.  Tracy,  Esqs.,  of  counsel  for  respondent, 

Ordered,  That  the  said  order  appealed  from  be  and  the  same  is  hereby, 
reTersed,  without  costs. 

(A  copy.)  Gbobge  W.  Knasbbl,  Acting  OUrk, 
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THE   TEIAL. 


IMPANNELING  THE  JURY. 

The  cause  baving  been  called  before  McCue,  J.,  and  sent  before  Neilsov, 
Ch.  J.,  the  examination  of  the  proposed  jurors  was  commenced. 

[The  circumstances  relative  to  the  calling  of  the  cause,  the  proceedings 
had  thereon,  the  transfer  of  it  from  part  1  of  the  court,  and  the  exceptions 
which  were  taken  in  respect  thereto,  are  omitted,  as  not  necessary  for  the 
purposes  of  this  publication ;  and  the  numbering  of  the  days  in  the  margin 
accordingly  commences  with  the  proceedings  actually  reported.  In  the 
following  account  of  the  impanneling  of  the  jury,  some  examinations  which 
raised  no  question  of  law,  and  conversation  not  material  to  such  questions, 
are  omitted  without  further  indication.] 

The  Clerk  first  called  from  the  combined  panels — William  Habkness — 
and  swore  him  to  truly  answer  such  questions  as  might  be  put  to  him  touch- 
ing his  qualifications  as  a  juror  in  this  cause. 

Mr,  Shearman. — We  desire  to  suggest,  if  your  Honor  please,  that  in  order 
to  avoid  the  rcspousibility  or  annoyance  of  each  side  raising  somewhat 
formal  objections  to  the  jurors,  some  of  whom  may  think  that  they  ought  to 
be  sufficiently  well  known  to  avoid  the  necessity  of  putting  such  questions  to 
them,  that,  if  it  meets  the  approbation  of  the  other  side,  it  might  be  as  well 
for  your  Honor  to  put  certain  formal  questions  to  every  juror,  such  as  his  age, 
residence,  occupation,  citizenship,  whether  he  has  heard  of  this  case  before, 
and  whether  he  has  formed  and  expressed  an  opinion.''' 

Judge  Neilson. — I  appreciate  the  delicacy  of  counsel  in  the  suggestion 
made,  but  jurors  will  all  understand  that  it  is  the  duty  of  counsel  to  put 
such  questions.  Even  the  best  known  citizen  that  may  be  called  will  under- 
stand that  it  is  the  duty  of  counsel  to  put  such  questions  to  him,  and  I  think 
that  counsel  had  better  put  the  interrogatories  themselves. 

*  To  avoid  the  nftcessity  of  challenging  every  juror,  the  court  may  be  asked  to 
propose  uniform  questions  to  every  juror ;  and  after  their  answers,  either  party 
may  challenge  at  his  option.  "  It  is  a  frequent  thing  for  the  court  to  prescribe  cer- 
tain questions  to  be  put  to  every  juror,  ^vllich  he  is  to  answer  ;  and  no  specific 
cause  of  challenge  is  stated  until  these  answers  are  given."  This  usage  has 
been  adopted  on  some  occasions  in  the  United  States  courts,  and  probably  prevails 
throughout  the  State.  P<?r  Mitchell,  J.,  in  Carnal  \.  People  {I  Park  Cr.  272, 
282);  Supreme  Court,  1851,  Edmonds,  Mitchell,  and  Kino,  JJ. 

\n  ProbnVs  6\w«  (Trial  for  Murder,  of  Dearing,  Oflicial  Report,  Oyer  &  T., 
Phil.,  1866),  a  juror  had  been  examined,  and  said  he  had  formed  an  opinion;  and 
counRel  insisted  that  he  was  incompetent.  Allison,  P.  J.,  put  the  question : 
"  Notwithstanding  the  opinion  [or,  impression]  that  you  have  formed,  can  you 
enter  the  jury-boi^  and  decide  the  guilt  or  innocence  of  the  defendant  upon  the 
evidence  which  may  be  submitted  to  you,  and  upon  that  alone,  uninfluenced  by 
the  impression  or  opinion  which  you  say  you  have  formed  of  the  guilt  or  inno- 
cence of  the  defendant  ?  "  The  juror  answering  in  the  affirmative,  the  challenge 
was  withdrawn,  and  the  juror  accepted. 
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Mr,  Beach.— 1  dissent  from  the  idea  that  this  duty  should  be  assumed  by 
the  court.  For  myself,  I  feel  no  delicacy  in  examining  any  gentleman  who 
may  be  culled  as  a  juror,  both  as  to  the  formal  and  meritorious  questions 
going  to  his  qualifications  as  a  juror,  whenever  I  shall  deem  it  necessary. 
This  juror  has  been  sworn  as  upon  a  challenge  for  principal  cause.  I  do  not 
know  who  has  interposed  the  challenge.  We  find  it  interposed.  But  I  have 
no  objection  to  each  juror  being  so  sworn,  as  he  is  called,  to  answer  questions 
as  to  challenge  for  principal  cause,  and  as  to  the  favor,  both. 

JxTDOE  Neilson. — That  will  be  more  convenient. 

Mr,  EtarU, — Our  vie^w  is  that  the  counsel  for  the  plaintiff  has  to  deter- 
mine first  whether  he  will  challenge  the  juror  and  put  interrogatories.* 

William  Harkkess  called.  Counsel  for  the  plaintiff  not  interposing  any 
challenge,  Mr.  Shearman  challenged  for  principal  cause. 

Q.  State  your  age  and  place  of  residence  ?  A.  I  am  35  years  of  age;  I 
reside  at  No.  127  St.  Felix- street. 

Q.  What  is  your  occupation?  A.  The  business  of  painting  and  paper-hanging. 

Q.  Are  you  acquainted  with  either  of  the  parties  to  this  suit?  A.  I  am  not,  sir. 

Q.  Have  you  heard  of  the  controversy  which  forms  the  subject  of  this 
suit  ?    A.  I  have. 

Q.  How  long  ago  ?  A.  From  the  very  commencement  of  the  publication 
in  the  papers. 

Q.  To  what  publication  do  you  refer  as  the  first  ?  A.  I  disremember 
what  the  first  publication  was ;  I  think  it  was  the  publication  of  a  statement 
of  31r.  Til  ton  which  was  published  in  a  paper  here ;  I  think  that  was  the  first 

Q.  Do  ybu  refer  to  his  letter  to  Dr.  Bacon  ?    A.  I  think  I  do. 

Q.  Then  you  never  read  the  Woodhull-Claflin  paper  ?  A.  I  heard  of  it, 
but  never  took  any  notice  of  it  to  read  about  it ;  the  first  I  took  notice  of 
particularly  was  this  letter.!  ^ 

Q.  Did  you  not  inform  yourself  of  the  substance  of  the  story  contained 
in  the  Woodhull-Claflin  paper  ?     A.  No,  sir. 

Q.  Prior  to  the  publication  of  this  letter  of  the  plaintiff  to  Dr.  Bacon, 
you  were  not  aware  that  there  was  any  such  charge  or  not;  the  charge  made 
by  the  plaintiff  against  the  defendant?  A.  No,  sir;  more  than  what  I  saw 
in  the  paper.     I  did  not  take  particular  notice  of  it. 

Q.  Have  you  formed  any  opinion  upon  that  subject  ?    A.  I  have. 

Q.  Have  you  expressed  that  opinion  ?     A.  I  have. 

JuDOE  Neilson. — Unless  counsel  enlighten  me  to  the  contrary,  I  think 
this  juror  should  stand  aside. 

♦  It  is  immaterial  in  civil  cases  which  party  challenges  first.    In  1  Cow.  439. 
Note,  Coweu  also  says  "  that  the  one  who  first  begins  must  finish  all  his  chal 
lenses  before  the  other  begins  ;  otherwise  he  is  precluded  from  making  any 
farther  challenges."     But  this  is  not  according  to  the  present  practice. 

In  criminal  ca«ej  the  prisoner  has  the  tirst  right  of  challenge.  Rex  v.  Bran- 
dreth  (32  How.  St.  Tr.  774) ;  Macfnrland's  Tr.  (8  Abb.  Pr.  N.  S.  57,  58). 

t  In  the  Macfarland  case  it  was  assigned  as  ground  of  challenge  to  the  favoi 
that  the  juror  sympaihized  with  considerations  which  entered  into  the  prosecution, 
and  that  he  had  a  bias  in  favor  of  persons  on  the  side  of  the  prosecution.  Jurors 
were  accordingly  questioned  as  to  the  Astor  House  marriage,  and  their  acquaint- 
ance with  Mr.  Frothingham. 
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Jfr.  Beach. — ^Is  your  opioion  formed  on  what  you  read  in  the  newspapers  I 
A.  Yes,  sir. 

Q.  Is  that  a  fixed  and  definite  opinion  that  would  disqualify  you  from 
passing  upon  this  case  on  the  evidence  and  the  law  as  given  by  the  court, 
according  to  your  oath  ?    A.  No,  sir. 

Q.  Do  you  think  that  you  could  hear  this  case  fairly  and  impartially,  and 
under  the  instructions  of  the  court  as  to  the  law,  decide  it  according  to  the 
evidence  ?    A.  I  think  I  could,  sir. 

Mr,  Etai'U, — That  does  not  remove  the  objection.  We  are  not  called 
upon  to  remove  an  opinion  that  is  formed.  The  law  decides,  I  think,  that 
this  juror  is  not  impartial,  and  his  own  opinion  that  he  might  or  might 
not  come  to  a  different  conclusion  on  the  law  and  the  evidence  does  not  roln- 
state  him  in  that  impartial  attitude  toward  the  case. 

Mr.  Beach. — The  counsel,  1  think,  combines  the  two  forms  of  challenges. 
Whatever  may  be  the  effect  of  this  opinion  upon  a  challenge  to  the  favor, 
upon  a  challenge  to  the  principal  cause  I  understand  the  rule  to  be  settled 
that  an  opiuicm  formed  and  expressed  on  the  reading  of  a  newspaper,  not  of  a 
definite  and  fixed  character,  in  regard  to  which  the  juror  testifies  that  he  can 
pass  upon  the  evidence  under  the  instructions  of  the  court  as  to  the  law,  with- 
out being  influenced  by  it,  is  not  a  disqualification  upon  the  challenge  foi 
principal  cause.  I  do  not  know,  sir,  that  that  is  a  question  which  is  neces- 
sary to  be  pressed.  I  am  quite  willing  that  the  cause  of  disqualification, 
where  a  challenge  is  interposed  to  the  favor,  may  be  considered  upon  the 
challenge  for  principal  cause.* 

*  Where  strict  practice  is  pursued,  a  challenge,  to  be  in  proper  form,  should 
specify  whether  it  is  for  principal  cause  or  to  the  favor.  Freeman  v.  People  (4 
Den.  9).  But  to  omit  the  statement  or  to  err  in  it,  is  not  necessarily  fatal  unless 
the  objection  is  taken  at  the  time.  People  v.  Mallon  (3  Lans.  224) ;  People-  v. 
Chris^e  (2  Park.  Cr.  579).  And  after  a  challenge  for  principal  cause  on  a  ground 
involving  alleged  bias,  has  been  overruled,  the  same  party  may  challenge  the 
same  juror  to  the  favor,  and  examine  him  as  to  the  same  matter.  Carnal  v.  People 
(1  Park.  Cr.  272).  All  causes  for  principal  challenge  relied  on  by  one  party  must 
be  taken  together  at  one  time;  and  all  causes  for  challenge  to  the  favor,  relied  on 
by  one  party  must  betaken  together  and  tried  at  one  time, excepting  fresh  caoses 
arising  after  trial  of  those  first  assigned.     Carnal  v.  People  (1  Park.  Cr.  272). 

By  the  Neic  York  Statute  of  1873,  all  challenges  of  jurors,  both  in  civil  and 
criminal  cases,  shall  be  tried  and  determined  by  the  court  only.  Either  party 
may  except  to  such  determination,  and  upon  a  writ  of  error  or  certiorari,  the  court 
may  review  any  such  decision  the  same  as  other  questions  arising  upon  the  trial. 
Laics  of  1873,  ch.  427,  §  1.  This  statute  has  not  dispensed  with  the  distinction 
in  substance  and  in  form  between  the  two  classes  of  challenges.  Tweed's  Trial, 
Davis  J. 

In  strict  regularity  the  challenging  party  should  state  the  cause  of  chal- 
lenge, so  that  when  it  goes  upon  the  record  the  other  party  may  demur  or  traverse. 
If  without  formal  plea  or  demurrer  he  adduces  evidence  tendiuK  to  disprove  the 
challenge  he  is  treated  as  having  joined  issue  tm  it.  People  v.  jfather  (4  Wend. 
229,  240).  The  rule  stated  in  some  of  the  cases.  Freeman  v.  Pe^le  (4  Den.  9),  and 
amplified  in  WaiVs  Practice^  vol.  3,  p.  107,  that  whichever  class  the  challenge 
belongs  to,  the  ground  of  it  must  be  distinctly  assigned  in  interposing  the  chal- 
lenge, is  not  enforced  in  practice.  The  court  may  require  it,  but  it  is  not  usually 
required  ;  and  if  not  required  the  challenge  is  good  without  assigning  a  ground. 
Carnal  v.  People  (1  Park.  Cr.  272),  and  autnorities  there  collected.  And  assigning: 
one  ground  of  bias  does  not  preclude  the  challenging  party  from  provin|{ 
another.     Thorn's  Case  (4  City  H.  Rec.  81). 
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Judge  Xeilkok.— That  will  save  time.  I  think  that  this  juror  must  stand  aside. 

The  Clerk  then  called  Charles  E.  Foster.     Sworn  on  the  challenge  for 
principal  cause. 

Mr.  EtarU. — Our  understanding  of  the  law  is  that  the  plaintiff  is  first  to 
determine  whether  he  will  challenge. 

•TuDOB  Nsn^soN. — I  think  that  is  so,  gentlemen,  the  vital  thing  all  the 
time  being  to  get  at  the  merits  of  the  juror. 

Mr,  Beach, — Q.  Where  is  youi  residence  ?    A.  In  Cuml)erland-8treet. 

Q.  Where  is  your  business  ?    A.  No.  29  Howard-street. 

Q.  Have  you  read  the  publications  about  this  controversy  f    A.  I  read 
very  little  of  it.     I  have  been  abroad. 

Q.  When  did  you  go  abroad  ?    A.  Last  April,  and  I  returned  in  the  Fall. 

Q.  Have  you  read  any  of  the  publications  connected  with  this  case  ?    A. 
Very  little. 

Q.  What  publications  have  you  read  ?    A.  I  can  not  recall  anything  but 
a  general  idea. 

Q.  Have  you  read  any  of  the  statements  made  by  other  persons  ?    A.  I 
only  know  the  case  by  hearsay. 

Q.  Have  you  conversed  with  any  other  persons  about  it  f  A.  Not  particu- 
larly that  I  remember ;  I  may  have  done  so. 

Q.  Since  you  came  home  did  you  have  any  conversation  with  any  person 
on  the  subject-matter  of  this  trial  ?    A.  No,  sir. 

Q.  Have  you  read  any  of  the  statements  of  Mr.  Tilton  ?    A.  I  have  not. 

Q.  Or  of  Mr.  Beecher  ?    A.  I  have  not. 

Q.  Did  you  read  the  report  of  the  Committee  ?    A.  No,  sir. 

Q.  Are  you  acquainted  with  either  of  these  parties  ?    A.  No,  sir. 

Q.  Have  you  formed  any  opinion  in  regard  to  the  merits  of  this  con- 
troversy (    A.  I  have  not. 

Q.  Have  you  expressed  any  impression  as  to  the  guilt  or  innocence  of  the 
defendant  i    I  don^t  think  I  have ;  I  may  have  done  so. 

Q.  What  is  your  age  ?    A.  Twenty-tliree  years. 

Q.  Are  you  married  ?    A.  I  am  not. 

Q.  Do  you  belong  to  any  religious  denomination  ?  ♦  A.  I  belong  to  Dr. 
Cuyler*s  church. 

*  Mem1>er8hip  of  the  same  church  or  society  as  one  of  the  parties  is  not 
ground  of  cballenge  for  principal  cause,  but  is  competent  to  be  proved  in  sap- 
port  of  a  challenge  to  the  favor,  and  it  will  be  for  the  judge  to  say  whether  under 
the  circum stances  he  deems  the  juror  indifferent.  See  following  authorities. 
Purple  V.  Barton,  13  Wend.  1);  {Supretne  (H.  1H:J4,  opinion  by  Savage,  J.)  Ac- 
tion for  slander.  Held,  That  a  FreemaAou  is  not  disqunlitied  as  matter  of  prin- 
cipal cause  from  sitting  as  a  juror,  where  another  Mason  is  a  party,  even  thouj^h 
they  be  of  the  same  degree.  Blackstone's  statement,  that  being  of  the  same 
society  or  corporation,  is  enough  to  exclude,  is  not  as  a  general  rule  sound,  in 
the  present  state  of  society. 

In  the  same  case,  a  challenge  on  the  same  ground  was  submitted  to  triers  who 
heard  the  oath  which  is  taken  by  all  Masons  to  aid  each  other,  &c.,  and  they 
held  the  juror  indifferent.     Held,  no  error. 

In  the  Morgan  Trials  on  an  indictment  for  conspiracy  to  kidnap,  one  of  the 
trials  reported  an  People  v.  Mathv.r,\  Wend.  229,  a  juror  was  challenged  for  prin- 
cipal  cause  on  the  ground  tlmt  lie  was  a  member  of  the  society  of  Freemasons 
and  of  the  degree  of  Koyal  Arch  ;  and  rcliauce  was  ])laced  on  the  rule  in  Black 
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Q.  Do  you  happen  to  have  read  anything  of  the  proceedings  of  the  council 
of  the  church  ?  A.  I  think  I  glanced  over  the  paper  once  or  twice.  I  don't 
remember  the  particulars. 

Q.  Do  you  feel  no  sufficient  interest  in  this  question  to  read  the  proceed- 
ings published  in  the  newspapers  ?  A.  I  was  away  so  long  that  I  took  no 
interest.     I  have  been  abroad,  off  and  on,  for  five  years. 

Q.  I  am  requested  to  ask  you  whether  you  are  acquainted  with  Alderman 
Whitney,  in  your  vicinity  ?    A.  I  am. 

Q.  Have  you  had  any  conversation  with  him  in  regard  to  the  case  ?  A. 
No,  sir. 

Q.  When  were  you  summoned  as  a  juror  ?  A.  I  think  on  Friday  morn- 
ing— New  Year's  morning. 

Q.  Since  that  time  you  have  conversed  with  no  person  in  regard  to  youi 
having  been  summoned  ?    A.  I  have  mentioned  the  fact  to  several  persons. 

Q.  You  had  no  conversation  following  the  mentioning  of  that  fact  ?  A. 
No,  sir. 

Q.  To  whom  did  you  mention  it  ?  A.  To  a  great  many  people ;  I  don't 
remember  particularly. 

Q.  This  service  of  the  summons,  you  say,  was  by  a  copy  left  at  youi 
residence  ?    A.  It  was  handed  to  me  New  Year's  morning. 

Q.  Who  handed  it  to  you  ?     A.  The  servant  girl. 

Q.  Who  was  present  ?    A.  My  father. 

Q.  Have  you  heard  any  expression  of  opinion  in  regard  to  this  case  ?  A. 
I  have. 

Q.  From  whom  ?    A.  My  father,  and  I  think  I  have  from  several  others. 

Q.  Those  expressions  of  opinion  from  your  own  family,  did  they  arise  in 
the  subject  of  conversation  about  this  case,  or  from  previous  conversiation 
with  your  family  ?     A.   Yes,  I  think  they  did ;  they  read  the  papers. 

Q.  They  read  the  papers  and  discussed  the  contents,  and  expressed  an 
opinion  ?    A.  They  did. 

Q.  Did  you  make  any  reply  or  comment  upon  this  ?    A.     I  think  I  did. 

Q.  Was  it  favorable  or  unfavorable  to  one  side  or  the  other  ?  A.  I  think 
they  were  favorable  to  one  side. 

Q.  And  you  expressed  an  opinion  favorably  to  one  side  ?  A.  I  am  scarce- 
ly able  to  express  an  opinion. 

Q.  But  you  did  ?     A.  I  did. 

Q.  And  that  was  founded  on  communications  made  by,  or  conversations 
had  upon  the  subject  of  this  controversy  with  your  family  ?     A.  It  was, 

Q.  From  those  communications  made,  you  expressed  an  opinion  ?  A. 
Yes,  sir. 

Q.  Do  you  entertain  that  opinion  now  ?  A.  I  am  hardly  capable  of  say- 
ing whether  I  have  an  opinion  or  not.     I  see  nothing  to  change  my  opinion. 

Q.  Was  the  opinion  you  expressed  honest  at  the  time  ?    A.  I  think  it  was. 

tttone.  The  court  held  that  "  society  "  meant  such  as  are  recognized  by  law.  Mr. 
Spencer  offered  to  prove  that  the  society  of  which  the  juror  and  defendant  were 
both  members  was  incorporated.  After  argument  the  court  overruled  the  objec- 
tion ;  and  on  trial  of  a  challenge  to  the  favor,  the  obligations  of  Freemasonry 
having  been  proved,  the  triers  rejected  the  juror.     Edw,  Jurym.  Q,  95. 
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Q.  An  opinion  actually  entertained  }  A.  Well,  I  think  so.  I  expressed 
an  opinion ;  I  think  it  was  my  opinion. 

Q.  Do  you  entertain  that  opinion  now  ?    A. ,  I  suppose  I  do. 

Mr,  Shearman, — Was  this  opinion  a  fixed  opinion  or  a  mere  impression  ? 
A.  It  was  a  mere  impression. 

Q  Was  that  impression  so  strong  that  it  would  require  any  evidence  to 
remoye  it  on  the  trial  of  this  case,  or  not  ?    A.  No,  I  don't  think  it  was. 

Q.  Do  you  think  on  the  trial  of  this  case  you  would  listen  to  the  evidence 
as  if  it  was  merely  a  new  case,  and  without  reference  to  the  parties  ?  A.  I 
think  I  should. 

Q.  Was  that  anything  more  than  a  hypothetical  impression  formed,  on  the 
aasumption  that  the  facts  might  be  as  stated  to  you  ?  A.  My  opinion  was 
formed  upon  what  I  heard. 

Q.  Did  you  suppose  you  had  heard  the  real,  full  statement  of  the  case  ? 
A.  I  ttuppose  I  had  heard  a  true  statement. 

Q.  But  not  a  full  statement  ?    A.  Not  a  full  statement. 

Q.  Then  do  you  suppose  that,  upon  a  full  statement  being  given,  it  might 
appear  very  different,  or  do  you  suppose  that  nothing  would  change  your 
▼lews  ?    A.  I  have  not  thought  about  that. 

Q.  This  was  simply  an  impression  of  what  was  told  you  ?  A.  Yes ;  that 
IB  all. 

Q.  Have  you  any  bias  which  would  require  evidence  to  remove  that  im- 
pression ?    A.  I  have  not. 

Mr,  Beach, — Did  you  believe  what  was  told  you  at  the  time  you  expressed 
that  opinion  ?    A.  Tes  ;  I  had  every  reason  to  believe  it. 

Q.  Did  you  believe  it  ?    A.  I.  did. 

Q.  And  you  expressed  your  opinion  on  what  you  heard  ?    A.  I  did. 

Q.  Have  you  changed  that  opinion  ?    A.  No,  sir. 

Q.  Would  it  require  evidence  to  change  it  ?     A.  Yes,  sir. 

Judge  Neilson. — Mr.  Shearman,  what  do  you  think  about  this  juror  ? 

Mr.  Shearman. — It  seems  to  nie  that  this  juror  has  nothing  but  an  impres- 
sion formed  upon  outside  statements.  He  admits  that  these  outside  statements 
are  not  evidence,  and  are  mere  hearsay  upon  which  he  could  not  condemn  any 
one.  An  ingenious  question  has  been  put  to  show  that  he  requires  evidence 
to  remove  the  impression,  but  the  juror  does  not  mean  that  it  requires  any 
evidence  in  order  to  prevent  him  from  acting  impartially  in  this  case.  His 
meaning  is,  that  in  consequence  ol'  his  long  absence,  and  hearing  only  what 
has  floated  around  in  the  city,  he  has  formed  some  slight  impression.  I  do 
not  suppose  that  we  can  ever  get  a  juror  that  has  not  formed  some  slight 
impression;  and  we,  for  our  part,  are  willing  to  take  those  who  have  formed 
a  slight  impression  which  does  not  require  evidence  to  remove.  We  prefer 
taking  men  who  have  read  the  newspapers  to  those  who  say  they  have  not. 
That  class  of  jurors  who  would  state  that  they  have  not  read  or  thought  at  all 
of  the  case,  or  formed  any  impression  from  what  they  read,  would  be  rather 
ioapicious.    I  can  refer  your  Honor  to  the  case  of  The  People  v.  G*Brien,* 

•  36  N.  Y.  276 ;  S.  C.  Abb.  Pr.  N.  S.  368 ;  Affg.  48  Barb.  274. 
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Under  that  head,  I  think,  your  Honor  will  find  that  a  juror  situated  precisely 
like  this  was  found  competent. 

Mr,  Beach, — He  is  competent  upon  a  challenge  as  to  principal  cause,  but 
this  is  a  challenge  as  to  favor  as  well,  and  under  that  challenge  the  rule  is 
universal  that  a  juror  must  be  indifferent  as  between  the  parties.  I  supposed 
that  principle  was  settled  by  your  Honor  and  by  the' senior  counsel  upon  the 
part  of  the  defendant  upon  the  challenge  to  the  last  juror,  and  I  very  readily 
acquiesced  in  it,  because  I  desire,  so  far  as  possible,  to  get  a  quality  of  jurors 
in  this  case  which  will  be  fully  approved  by  the  law.  This  juror  has  been 
absent  and  has  not  kept  pace  with  the  publication  of  this  controversy  in  the 
press,  but  he  receives  in  his  domestic  associations,  from  his  father  and  other 
members  of  the  family,  who  have  read  the  newspapers,  a  communication  in 
regard  to  the  facts  which  they  had  ascertained  from  publications,  and  he  sayf 
that  he  believed  the  statement  then  made  to  him,  that  he  then  formed  and 
expressed  an  opinion  in  regard  to  the  merits  of  this  litigation,  and  that 
opinion  abides  with  him  still;  and  he  would  not  abandon  it  until  evidence 
sufficient  was  produced  to  him  to  remove  it.  If  your  Honor,  under  these 
circumstances,  can  say  that  this  is  a  mere  hypothetical  impression,  and  that 
this  juryman  stands  indifferent  as  between  these  parties,  and  can  pass 
impartially  upon  the  case  according  to  the  evidence,  why,  I  shall  acquiesce  in 
your  Honor's  decision;  but  wc  consider  that  this  presents  a  very  strong  and  a 
very  marked  case  of  a  decided  bias  and  impression,  resting  upon  a  fixed  and 
deliberate  opinion  upon  facts  communicated  to  him  from  sources  upon  which 
he  was  bound  to  rely,  and  upon  which  he  did  rely. 

Judge  Neilson. — I  think  that  the  juror  must  be  set  aside. 

Mr,  Shearman. — We  except. 

Louis  H.  Robinson,  called  and  affirmed  on  the  challenge  for  principal  cause. 

Mr.  Morris. — Where  do  you  reside  ?    A.  No.  302  Qates-ave. 

Q.  What  is  your  business  ?    A.  Real  estate  broker. 

Q.  Where  is  your  place  of  business  ?  A.  I  issue  my  cards  from  my 
residence. 

Q.  Have  you  read  anything  concerning  this  controversy  ?  A.  Well, 
partially. 

Q.  What  have  you  read  ?  A.  I  could  not  tell  you.  At  the  time  of  the 
controversy  or  of  the  publications  I  was  laboring  under  severe  pain,  in  conse- 
quence of  an  injured  foot. 

Judge  Neilson. — And  having  leisure,  you  read  ?  A.  When  I  was  relieved 
from  the  pain  I  read  occasionally. 

Mr,  MorrU. — You  read  some  of  the  statements  ?  A.  I  don't  think  I  did 
read  any  of  them  in  full. 

Q.  In  part  T    A.  In  part,  possibly. 

Q.  Do  you  recollect  whose  statement  you  read  ?  A.  I  do  not ;  not  having 
read  the  matter  in  connection,  I  did  not  charge  it  on  my  mind,  and  let  it 
all  go. 

Q.  Any  of  the  local  papers  ?  A.  I  occasionally  pick  up  one  when  I  hap- 
pen to  be  where  I  have  a  little  leisure. 
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Q.  You  have  heard  the  question  talked  about  ?    A.  Yes,  siu 

Q.  And  have  taken  part  yourself  in  the  conversations  ?    A.  Yes,  sir. 

Q.  And  heard  opinions  expressed  with  reference  to  the  matter,  have  you 
not?    A.  Yes,  sir. 

Q.  And  expressed  opinions  yourself  ?  A.  Well,  I  have,  in  order  to  test 
fhe  opinions  of  others,  for  argument's  sake,  tr>  see  what  they  thought. 

Q.  And  the  opinions  that  you  have  cxprtv^sed  were  opinions  relating  to 
the  merits  of  the  controversy— the  truth  or  falsity  of  the  accusation  ?  A. 
Well,  yes,  sir;  that  is,  in  order  to  see  what  the  persons  tliouj^ht  about  it. 

Q.  Were  the  opinions  that  you  expressed  honest  opinions  ?  A.  They 
were  not  such  as  if  I  had  read  tfie  matter  carefully;  I  should  require  more  to 
form  an  opinion. 

Q.  My  question  is  whether  the  opinions  you  expressed  were  honest 
opinions — whether  you  honestly  entertained  the  opinions  you  said  you  did  ? 
A.  They  were  merely  to  elicit  information,  as  I  hadnU  full  information  on 
the  subject,  to  see  what  the  opinions  of  others  were. 

Q.  Did  you  believe  in  the  truth  of  the  opinions  you  expressed  or  did  you 
not  ?    A.  They  were  not  based  upon  conviction. 

Q.  Do  you  mean  to  say  you  have  expressed  opiuions  to  parties  that  you 
didn't  believe  to  be  true  and  that  were  not  honest  opinicms  ?  A.  I  can  not 
say  that  they  were  dishonest;  they  were  simply  to  elicit,  information. 

Q.  Did  you  believe  in  the  truth  of  the  opinions  that  you  expressed,  or 
did  you  not  ?  A.  I  don't  know  that  I  can  answer  that  any  better  than  I 
hare. 

Q.  Did  you  believe  in  the  truth  of  the  opinions  that  you  expressed,  or 
did  you  not  ?    A.  I  didn't  express  them  as  an  opinion  formed. 

Q.  You  have  expressed  opinions;  I  want  an  answer  to  that  question. 
Did  you  believe  in  the  truth  of  the  opinions  that  you  expressed,  or  did  you 
not  ?  You  c"n  answer  that  question  directly — yes  or  no.  A.  Well,  that 
would  not  express  my  opinion. 

Q.  Did  you  believe  in  the  truth  of  the  opinions  that  you  expressed  at  the 
time  that  you  expressed  them,  or  did  you  not  ? 

Mr,  UilL — I  submit  that  he  has  stated  that  if  he  answers  yes  or  no  that 
will  not  express  his  conviction. 

The  Juror. — No,  it  will  not;  I  did  not  possess  sufficient  information  to 
form  an  opinion. 

Mr.  Morris. — Did  you  or  did  you  not  believe  in  the  opinion  you  expressed  ? 
When  you  expressed  an  opinion  that  opinion  related  to  the  truth  or  falsity  of 
the  charge;  you  expressed  your  belief  either  in  its  truth  or  falsity  ?  A.  Will 
you  allow  me  to  explain? 

Q.  When  you  expressed  your  opinion,  you  expressed  an  opinion  as  to  the 
trutn  or  falsity  of  the  charge,  did  you  not  ?  A.  I  could  not  answer  that 
question  that  way. 

Mr,  Shearmnn, — I  understand  the  juror  to  say  he  has  expressed  an 
opinion. 

Judge  Neilson. — ^Expressed  an  opinion  argumentatively. 

The  Juror, — Yes,  it  was  not  a  conviction — it  was  not  an  opinion. 
L— 10 
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Mr,  Morris, — That  opinioD  you  did  express  was  an  argumentative  opinion, 
pid  it  relate  to  the  truth  or  falsity  of  the  charge;  did  you  express  your 
belief  in  that  argumentative  opinion  that  the  charge  was  true  or  false  ?  A.  It 
was  on  condition  that  the  evidence  was  brought  in  to  support  it;  I  can 
answer  as  far  as  that. 

Q.  Did  you  read  the  facts,  that  you  read,  in  the  newspapers  ?  A.  I 
didn't  read  anything  that  was  a  sufficiently  connected  account  of  the  trans- 
action that  I  could  form  an  opinion  upon,  without  such  evidence  as  would  be 
produced  in  court. 

Q.  Did  you  elicit  opinions  from  others,  when  you  expressed  your 
opinion  in  that  way  for  the  purpose  of  drawing  them  out  ?  A.  Sometimes 
I  did. 

Q.  Did  you  believe  in  the  truth  or  correctness  of  their  opinions  ?  A.  I 
thought  they  were  premature. 

Q.  How  many  such  conversations  have  you  had  ?  A.  I  could  not  tell 
you  that. 

Q.  It  has  been  a  matter  of  repeated  conversation  and  dipcussion  in  your 
presence,  has  it  not  ?    A.  Yes,  sir. 

Q.  Almost  daily  ?    A.  Well,  no,  not  dally. 

Q.  Almost  daily  ?    A.  No,  sir. 

Q.  Every  week  ?  A.  Perhaps  as  often  as  once  a  week  I  would  hear  Jo.«nr; 
allusion  to  it. 

Q.  And  sometimes  it  has  been  much  oftener  than  that  ?  A.  Yes,  ^ 
sometimes. 

Q.  With  whom  have  you  discussed  the  matter  ?  A.  I  have  talked  with  a 
gentleman  by  the  name  of  Clark;  I  don't  know  what  his  other  name  is. 

Q.  Talked  with  many  others  ?    A.  I  talked  with  Marcus  H.  Lang. 

Q.  What  induced  you  to  take  this  interest  in  the  matter,  in  stating  these 
opinions  of  yours  augumentatively,  for  the  purpose  of  drawing  out  the 
opinions  of  others;  .what  induced  you  to  take  so  much  interest  in  the  discus- 
aiim  of  this  matter  ?  A.  Because  it  was  a  matter  that  seemed  to  be  of  general 
interest;  I  had  an  inquiring  mind,  to  see  if  I  could  reach  some  base  for  a 
conclusion. 

Q.  You  were  examining  the  matter  in  reference  to  making  up  your  mind 
as  to  the  truth  or  falsity  of  the  accusation ;  is  that  it !  A.  Perhaps  that  might 
be  the  object. 

Q.  That  being  your  purpose,  you  sought  the  sources  of  information  that 
were  communicated  to  the  public,  didn't  you  !  A.  No,  sir;  I  have  not  had 
time  so  that  I  could  do  that. 

Q.  You  have  read  about  it  ?    A.  I  have  read  some  portions  of  it. 

Q.  What  portions  have  you  read  ?  A.  Well,  I  read  portions  of  the  testi- 
mony before  the  Committee. 

Q.  Did  you  read  the  Committee's  report  f    A.  I  did  not. 

Q.  Any  portion  of  it  ?  A.  I  did  not;  the  papers  and  imports  that  con- 
tained that  I  missed. 

Q.  You  heard  the  result  of  that  investigation  ?    A.  Yes,  sir. 

Q.  Did  you  concur  in  the  result,  or  did  you  form  any  opinion  in  reference 
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that  result,  as  to  whether  it  was  correct  or  incorrect  ?    A.  No,  sir,  that  I 
^*>iild  not  do,  because  I  had  not  information  to  justify  me  in  doing  it. 

<J.  How  recently  have  you  talked  with  any  persons  upon  this  subject  ?    A. 
^    think  that  the  conversation  I  had  with  Mr.  Clark  was  on  Wednesday  or 
Thursday  last. 

Q.  VVhat  was  that  conversation  about  ?  A.  It  was  on  the  general  merits 
of  the  case. 

Q.  Did  you  express  an  opinion  to  Mr.  Clark  on  that  occasion  ?  A.  I  don't 
think  I  did. 

Q.  Don't  you  know  whether  you  did  or  not  ?  A.  The  convursation  was 
like  all  other  conversations  I  had. 

Q.  Do  you  know  whether  you  did  express  an  opinion  or  not  to  Mr.  Clark 
on  that  occasion  ?    A.  I  don't  think  I  did. 

Q.  Did  he  express  an  opinion  ?  A.  No,  sir;  the  question  was  a  sort  of 
ranning  question  on  the  merits  of  the  case,  and  the  probable  course  of 
evidence. 

Q.  Were  you  summoned  at  that  time  as  a  juror  in  this  case  I    A.  No,  sir. 

Q.  Have  you  talked  with  any  person  since  you  were  summoned  ?  A, 
No,  sir. 

Q.  You  are  sure  of  that  ?  A.  Nothing  more  than  speaking  of  my  being 
summoned. 

Q.  To  whom  have  you  mentioned  that  subject  ?  A.  I  mentioned  it  to  Mr. 
Jiang;  I  think  I  said  I  had  received  the  summons. 

Q.  When  yoa  mentioned  it  to  him  did  you  have  any  conversation  with 
him  in  reference  to  the  matter  ?     A.  Well,  no,  sir. 

Q.  None  whatever  ?     A.  No  remark. 

Q.  No  conversation  upon  the  subject  whatever  when  you  mentioned  it  to 
him  ?     A.  He  made  the  remark  that  he  was  glad  of  it. 

Q.  I  am  asking  what  was  said  ?    A.  [  made  no  remark. 

Q.  There  was  no  conversation  between  you  and  him  on  the  subject  at  that 
time  ?    A.  No,  sir;  I  was  going  to  tell  you  what  he  said. 

Q.  I  don*t  care  about  what  he  said ;  is  he  the  only  person  to  whom  you 
have  spoken  since  you  were  summoned  ?  A.  No,  sir;  I  have  spoken  to  a 
gentleman  where  I  am  living;  I  told  him  I  had  the  summons,  and  showed 
it  to  him. 

Q.  Did  you  talk  the  matter  over  with  him  ?  A.  No,  sir ;  I  simply  stated 
that  I  had  the  summons.  I  refrained  from  making  any  remark  on  the  sub- 
ject since  that. 

Q.  Are  you  a  member  of  any  religious  denomination  ?     A.  I  am  not. 

Q.  Are  you  in  the  habit  of  attending  any  ?    A.  AVell,  not  recently. 

Q.  When  did  you  commence  talking  about  this  matter,  and  reading  about 
it — do  you  recollect  about  when  it  was  ?  A.  Well,  no,  1  could  not  fix  on  any 
date. 

Q.  Do  you  recollect  what  was  the  first  thing  you  heard  about  it,  or  read 
about  it  ?  A.  The  first  that  my  attention  was  called  to  it  was  the  conversa- 
tions  hat  1  would  hear  concerning  the  charges  ai^ainst  Mr.  Beecher. 

Q.  Do  you  mean  to  say  that  you  never  re  id  those  charges  ?    A.  No,  sir; 
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I  didu't  read  anything  of  them  until  about  the  time  of  the  statement  con- 
cerning or  in  reply  to  Dr.  Bacon.  ^ 

Q.  That  was  the  first  ?    A.  Yes,  sir. 

Q.  Did  you  read  the  letter  to  Dr.  Bacon  ?    A.  I  think  I  did. 

Q.  You  read  that  ?    A.  Yes,  sir. 

Q.  The  whole  of  it  ?    A.  I  think  I  did ;  I  would  not  say  positively. 

Q   Did  you  read  the  last  statement  of  Mr.  Til  ton  ?»    A.  No,  sir. 

Q.  Did  you  read  Mr.  Beecher's  statements  ?  A.  I  think  I  read  one  of 
Mr.  Beccher^s  statements. 

Q.  Which  one  did  you  read  ?  A.  The  one  in  reply  to  the  letter  of  Dr. 
Bacon. 

Q.  Any  other  statements,  or  portions  of  them  ?  A.  I  don't  remember 
now  that  1  have. 

Q.  Do  you  mean  to  say  that  you  have  read  these  letters  and  these  state* 
mente,  and  have  been  conversing  about  this  matter  ever  since,  and  have 
formed  no  opinion  ?    A.  No  decided  opinion. 

Q.  What  do  you  mean  by**  decided  opinion"?  A.  I  mean  this,  that  I 
have  no  line  of  information  upon  which  I  could  make  or  pass  a  sound  judg- 
ment— a  judgment  that  would  satisfy  me. 

Q.  Did  you  have  any  impression  as  to  the  truth  or  falsity  of  the  charge; 
did  the  letters  that  you  read  of  Mrs.  Tilton  or  Mr.  Beecher  make  no  impres- 
sion on  your  mind  as  to  their  truth  or  falsity  ?  A.  No,  sir ;  because  they 
were  not  in  a  shape  that  would  profit  me,  or  that  I  could  pass  a  decided 
judgment  upon. 

Q.  What  do  you  mean  by  not  being  in  shape  f  A.  That  is,  they  were 
not  legal  evidence ;  they  were  not  in  such  form  as  that  I  would  require  to 
place  a  judt^racnt  upon  in  a  court  like  this. 

Q.  Do  you  mean  to  ^y  you  formed  no  opinion,  that  they  made  no  im- 
pression upon  your  mind,  that  you  had  no  idea  as  to  whether  they  were  true 
or  not  ?    A.  No,  sir. 

Q.  No  impression  on  the  subject?  A.  No,  sir;  I  could  not  form  an 
opinion. 

Q.  I  am  asking  you  now  for  your  impression.  Do  you  mean  to  say  that 
you  have  read  the^e  things  and  have  conversed  about  them,  and  have  stated 
your  opinion  for  the  purpose  of  drawing  out  the  opinions  of  others,  and  that 
you  have  formed  no  impression  whatever  as  to  the  merits  of  the  case  ?  A. 
Yes,  sir;  that  is  what  I  mean,  because  the  evidence  has  not  been  in  a  shape — 
it  has  been  so  mixed  that  it  could  not  be  separated,  as  a  man  could  by 
hearing  it. 

Q.  You  mean  this,  don't  you,  that  evidence  might  be  given  in  court  dif- 
ferent from  the  facts  as  you  have  read  them  ?    A.  Yes,  sir. 

Q.  And  that  you  would  form  then  your  judgment  upon  the  facts  as  you 
should  hear  them  in  court  ?    A.  That  is  what  I  mean. 

Q.  That  is  alt  you  mean  in  reference  to  that  ?    A.  Yes,  sir. 

Q.  But  you  don't  mean  to  say  you  didn't  form  any  impression  upon  those 
facts  as  they  were,  assuming  them  to  be  true  ?  A.  I  could  not  assume  them 
to  be  true. 


Q.  Yoa  didn't  assume  them  to  be  either  trae  or  false  ?    A.  No,  sir. 
Q.  Is  that  what  you  mean  ?    A.  That  is  what  I  mean. 
Mr.  EvarU. — How  long  have  you  lived  in  Brooklyn  ?    A.  I  have  lived  here 
n  years  on  the  Ist  of  April  last. 
Q.  What  is  your  age  ?    A.  My  age  is  56. 

Q.  I  understand  you  that  you  have  heard  more  or  less  on  both  sides  about 
^1^  case  ?    A.  Yes,  sir. 

Q.  And  have  talked  more  or  less  with  people  on  both  sides  about  this 
<^«8e  f    A.  Yes,  sir. 

Q.  And  that  you  have  no  opinion  concerning  the  merits  of  the  case  that 
treats  in  your  mind  as  any  determination  on  the  subject  ?    A.  No,  sir. 
Mr.  EtarU, — ^We  suppose  he  is  a  good  juror. 

Mr,  Beach.'-l  wish  to  know  frankly  from  you  whether,  as  an  intelligent 
gentleman,   having  read  upon  this  subject  and  discussed  it,  being  so  far 
interested  as  to  test  the  opinion  of  others  by  an  expression  of  your  opinion 
«Lr)gumentativeIy.  whether  you  have  received  no  impresiion  in  regard  to  the 
txath  or  falsity  of  these  charges  in  this  case  ?    A.  I  answered  that  I  have 
supposed  these  statements  as  made  were  partial ;  that  the  individual  making 
^he  statements  had  presented  his  own  case  in  as  favorable  alight  as  possible; 
lieocelcould  not  receive  it  sufficiently  strong  upon  which  to  base  a  judgment. 
Q.  Instead  of  answering  my  question  you  argue  it.    I  wish  you  to  answer 
%be  question  frankly,  whether,  from  all  your  discussions  and  knowledge  of 
this  subject  as  an  intelligent  man,  you  have  received  no  impression  in  regard 
to  the  merits  of  this  controversy  ?    A.  I  don't  know  that  I  can  answer  it  any 
more  positively  than  I  have  done. 
Q.  You  can  answer  it  yes  or  no  f 

JuDOB  Neilson. — I  thiuk  you  can.  Have  you,  or  have  you  not,  that  impres- 
sion ?    A.  I  have  certainly  formed  no  impression  that  would  preclude  me 

Mr.  Beach. — We  will  judge  of  that.     It  is  not  for  you  to  judge  of  that. 
The  Juror. — ^I  don^t  know  but  I  ought  to  understand  that  as  well  as 
anybody. 

Mr.  Beach. — I  don^t  know  but  you  do,  but  unfortunately  you  are  not  the 
judge  in  this  matter.  Will  you  answer  my  question,  as  a  frank,  intelligent 
gentleman,  whether  you  have  had  so  much  communication  and  discussion 
upon  this  subject  without  having  received  any  impression  in  regard  to  the 
merits  of  it  ?    A.  No,  sir,  I  have  not. 

Q.  You  have  not  received  any  impression  ?  A.  Not  r«ny  impression;  that 
is,  for  the  reasons  that  I  have  already  stated. 

Q.  I  mean  this  question,  altogether  irrespective  of  your  present  position, 
iniespective  of  the  question  whether  you  could  act  impartially  as  a  juryman  in 
this  case.  I  merely  want  to  know  whether,  as  an  intelligent  reader  and 
observer  of  events,  having  discussed  this  subject  as  yuu  say  you  have,  you 
have  received  no  impression  upon  your  mind  in  regard  to  the  truth  or  the 
falsity  of  these  charges  against  Mr.  Beecher  ?  A.  I  don^t  think  I  have. 
Q.  You  mean  to  say  that  you  have  not  ?  A.  I  think  not. 
Mr,  Beach. — You  say  you  are  the  best  judge  on  that  subject.  You  ought 
to  know. 
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Mr.  Tracy. — I  submit  the  counsel  ought  not  to  argue  with  the  juror. 

Mr.  Beach. — That  I  will  do.  That  is  the  very  thini;  we  do  in  putting 
questions — we  argue  with  the  jury.  [To  the  juror.]  You  say  you  are  the 
best  judge  on  this  subject,  and  I,  therefore,  ask  you  to  say  distinctly,  not  in 
an  indirect  and  uncertain  mode,  whether  you  have,  or  have  not,  accepted  or 
received  any  such  impression  ? 

Mr.  Trctcy. — We  submit  the  juror  has  answered  that  question. 

Judge  Neilson. — ^Perhaps  he  has,  but  let  him  say  yes  or  no. 

The  Juror. — ^It  strikes  me,  your  Honor,  I  ought  to  explain  on  what 
ground 

Judge  Neilson. — You  have  explained. 

Mr.  EvarU. — He  has  answered  the  question  yes  or  no. 

The  Juror, — I  have  not  formed  any  opinion  that  would  not  be  removed  by 
any  evidence  that  might  be  given. 

Judge  Neilson. — He  doesn't  ask  you  that.  He  asks  you  from  what  you 
have  heard  and  read,  and  from  this  discussion,  you  can  now  say  whether  you 
have,  or  have  not,  formed  any  impression  ?  A.  With  that  explanation 
I  say  no. 

Mr,  Beach, — Have  you  any  bias  in  favor  of  either  the  one  or  the  other  of 
those  parties  ?    A.  No,  sir. 

Q,  No  prejudice  in  any  way  upon  the  subject  ?    A.  No,  sir. 

Q.  Do  you  know  of  any  matter  or  thing  which  would  in  any  way  influence 
your  action  as  a  juryman  beyond  the  evidence  in  this  case  ?  A.  I  don't 
know  that  I  do. 

Q.  And  you  mean  to  say  that  you  could,  without  any  partiality,  or  feeling, 
or  bias,  in  favor  of  either  party,  sit  and  act  as  a  juryman  in  this  case?  A. 
Yes,  sir. 

Q.  Perfectly  free  from  any  influence  and  all  impression  in  regard  to  it  ? 
A.  Yes,  sir. 

Q.  Perhaps  it  is  a  repetition ;  but  I  should  like  to  put  to  you  the  question 
whether  or  not.  on  either  of  the  occasions  when  you  expressed  any  opinion 
upon  this  subject,  you  believed  that  opinion  to  be  correct  aud  entertained  it 
— whether  it  was  a  sincere  opinion  ? 

Mr.  EvarU, — That  we  went  over. 

Judge  Neilson. — I  think  he  went  over  that, 

Mr,  Beach. — I  ask  permission  to  go  over  that  again. 

Judge  Neilson. — Very  well;  I  desire  to  be  very  liberal. 

The  Juror, — I  have  stated. 

Mr.  Beach. — Can  you  not  answer  directly  that  question,  yes  or  no  ?  A.  It 
strikes  me  that  the  court  should  understand  the  reasons  for  asking  these  ques- 
tions, simply  to  elicit  the  opinions  of  others;  it  was  not  an  opinion  that  I 
expressed,  but  simply  a  remark  passed  to  see  what  reply  I  should  get. 

Q.  Do  you  mean  to  say  that  you  have  not  expressed  any  opinion  of  your 
own  upon  the  subject  ?    A.  Not  any  opinion  of  my  own. 

Q.  Never  expressed  any  ?     A.  No,  sir. 

Q.  Never  sugp^ested  any  ?  A.  I  don't  think  I  have  except  in  that  way 
and  for  that  purpose. 
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Q.  Have  you  expressed  anv  ?    A.  No,  sir. 

Judge  Neilbok. — ^I  tliink  he  actually  means  to  say  that  he  has  not 
expressed  any  opinion  of  his  own,  but  that,  lawyer-like,  he  has  put  it  argu- 
mentatively.  I  think  this  is  a  competent  juryman.  What  do  you  think  of 
it,  gentlemen? 

Mr,  Beach, — He  seems  to  be  so. 

The  Clerk  was  proceeding  to  swear  in  the  juror,  when  Mr.  Fullerton  said : 
We  have  come  to  an  arrangement  between  ourselves  in  regard  to  the  swearing 
in  of  the  jurors. 

Judos  Neilson. — Stand  aside.  Tou  will  attend  to-morrow  morning  at 
11  o^clnck,  and  in  the  meantime  be  very  careful  not  to  speak  with  any  one 
about  this  case. 

Mr,  FulUrton, — The  understanding  among  counsel  is  that  the  right  of 
peremptory  challenge  shall  be  reserved  until  the  panel  is  full. 

Judge  Xeilson. — ^There  is  no  objection  to  that? 

Mr.  Evarts, — No;  we  consent  to  that. 

Judge  Neilson  [to  tho  juror]. — You  are  not  to  conyerse  with  any  one, 
directly  or  indirectly,  ou  this  subject;  you  are  not  to  read  anything  alK)ut  the 
subject  in  the  papers,  and  if  any  person  speaks  to  you  on  this  subject,  you 
are  to  report  to  me,  to  the  end  that  he  may  be  punished.  Bear  that  in  mind, 
and  attend  to-morrow  morning  at  11  o'clock. 

Mr,  Morris, — It  seems  to  me  the  orderly  way  would  be  that  the  juror 
should  remain  in  court,  and  not  be  discharged. 

Judge  Neilson.— Yes,  he  may  remain. 

Griffin  B.  Hai^stead  called  and  sworn  on  challenge  for  principal  cause. 

Mr,  Morris, — Where  do  you  reside  i    A.  No.  340  Pacific-st. 

Q.  What  is  your  business  i    A.  Hardware. 

Q.  Have  you  read  anything  concerning  this  controversy  ?    A.  I  have. 

Q.  Have  you  formed  an  opinion  with  regard  to  the  merits  ?  A.  I  have 
not 

Q.  What  have  you  read  of  the  matter  ?    A.  Most  of  the  publications. 

Q.  From  what  you  have  read,  have  you  formed  an  impression  with  regard 
to  it  ?     A.  1  do  not  understand  your  question. 

Q.  Have  you  formed  an  impression  ?  Has  wliat  you  read  created  an  im- 
pression upon  your  mind  as  to  the  truth  or  falsity  of  the  accusation  ?  A.  I 
think  at  the  time  some  of  them  did. 

Q.  Has  anything  occurred  since  to  remove  that  impression  ?  A.  Well, 
Only  by  being  similarly  impressed  by  the  papers  on  the  other  side. 

Q.  I  do  not  understand  what  you  mean  by  being  similarly  impressed  on 
the  other  side.  Which  did  you  read  first  of  either  side  ?  A.  I  do  not  know 
that  it  would  be  proper  for  me  to  answer  that  question. 

Q.  What  statements  have  you  read  upon  the  subject  ?  A.  I  read  Mr. 
Tilton's  letter  to  Dr.  Bacon,  and  I  think  about  that  time  a  reply  from  Mr. 
Beecher,  if  I  am  not  mistaken^  and  the  Committee^s  report,  and  two  letters 
from  Mr.  Moulton,  or  statements — I  forget  what ;  almost  all. 

(J.  Mr,  niton's  last  statement  ?    A.  I  think  so. 
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Q.  I  mean  the  long  statement  lie  made  ?     A.  I  think  I  did,  sir. 

Q.  What  else  did  you  read  upon  the  subject  ?  A.  I  don't  think  any  other 
of  the  papers  publlslied,  \%ith  the  exception  of  the  editorials  und  comments 
published  in  the  new.spapt.T9. 

Q.  What  newspapers  are  you  in  the  habit  of  reading  ?  A.  The  E^rald 
and  our  daily  papers  in  Brooklyn — T/ie  Brooklyn  Eivgle  and  The  Union. 

Q.  I  understand  you  to  say  from  what  you  have  read  and  heard  of  these 
statements  and  letters  and  editorial  comments,  you  have  formed  an  impression 
in  reference  to  che  merits  of  the  controversy  ?    A.  Impressions  I  have  formed. 

Q.  Do  these  impressions  abide  with  you  \  A.  I  have  several  impressions 
now. 

Q.  And  it  would  require  some  evidence  to  change  these  impressions  ?  A. 
You  mean  th.  same  kind  of  evidence  that  I  have  had  ? 

Q.  No.  I  mean  it  would  rei]uire  some  evidence  to  remove  the  impression 
you  have  with  reference  to  this  matter  i    A.  It  may. 

Q.  Uave  you  conversed  on  this  subject  ?    A.  Frequently. 

Q.  And  you  have  expressed  in  conversation  your  impression  upon  the 
subject  to  parii(js  with  whom  you  have  conversed  ?    A.  I  think  not,  sir. 

Q.  You  have  heard  others  express  their  opinions  ?     A.  I  have,  sir. 

Q.  And  have  you  on  those  occasions  concurred  or  dissented  from  the 
opinions  thus  expressed  ?     A.  I  have  generally  dissented  from  them. 

Q.  And  did  you  dissent  from  the  opinions  tlius  expressed  because  your 
impressions  were  of  a  different  character  ?     A.  Not  always,  sir. 

Q.  Sometimes  ?    A.  I  can  not  recall  a  case  where  I  did. 

Q.  You  say  they  expressed  their  opinions  and  you  dissented  ?  A.  I  don't 
know  that  I  dissented ;  I  told  tham  we  could  not  judge  from  these  ex  parte 
statements. 

Q.  Do  you  belong  to  any  religious  denomination  ?    A.  Yes,  sir. 

Q.  What  church  do  you  attend  ?    A.  The  Methodist  Church. 

Q.  I  understand  you  to  say  that  in  reading  these  various  statements  and 
comments,  you  tormed  an  impression  which  you  have  now  at  this  time  by 
you  ?  A.  I  don't  wish  you  to  understand  me  so ;  I  said  I  formed  impressions, 
not  an  impression. 

Q.  Tiiose  impressions  you  have  still  at  this  time  with  you  ?  A.  I  suppose 
I  have,  sir. 

Q.  I  will  ask  you  this  one  further  question.  Have  you  now  any  bias  or 
feeling  one  way  or  the  other  that  would  at  all  influence  yoiu*  action  as  a  juror  ? 
A.  No,  sir. 

Mr,  Morris, — We  withdraw  our  challenge. 

JuDQB  Neilson. — Have  the  counsel  on  the  other  side  any  objection  f 

Mr,  Tracy, — We  accep.  the  juror,  reserving  our  right,  of  course,  as  to  a 
peremptory  challenge. 

Stephen  Lewis,  called  and  sworn  on  challenge  for  principal  cause ; 
Mr.  Fhllerton. — WHere  lo  you  reside  ?    A.  No.  7H  Myrtle-avenue. 
Q.  What  is  your  occupation  ?     A.  My  business  is  bakery,  and  keeping  a. 
grocery  store. 
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Q.  How  long  have  you  been  engaged  in  that  7  A.  1  am  not  in  basinesa  in 
Brooklyn ;  my  business  is  in  New  Jersey.    I  reside  here ;  my  family  live  here. 

Q.  How  long  have  you  resided  here  ?    A.  About  15  months. 

Q.  Before  that,  where  did  you  reside?    A.  In  New  Jersey. 

Q.  Have  you  read  anything  in  regard  to  this  controversy  ?     A.  I  have. 

Q.  Have  you  read  all  that  has  been  published,  or  uearly  all?  A.  No;  I 
have  not  read  all.     I  have  read  part. 

Q.  Have  you  formed  an  opinion  in  regard  to  the  merits  of  the  controversy  ? 
A.  I  can  not  say  that  I  have  really  formed  an  opinion. 

Q.  Have  you  formed  such  an  impression  as  will  interfere  with  your  de- 
ciding the  case  according  to  the  evidence,  under  your  oath  ?   A.  J  think  not. 

Q.  Do  you  attend  divine  service  in  Brooklyn  ?  A.  I  attend  more  or  less; 
I  come  home  about  once  a  month,  and  then  I  go  to  church  here. 

Q.  Do  you  attend  church  in  Brooklyn?  A.  Tes,  sir  ;  I  attend  the 
Methodist  Church  in  Thompson-avenue. 

Q.  Are  you  a  communicant  of  that  church  ?  A.  I  don^t  belong  to  that 
church ;  I  have  my  letter  from  another  church,  and  I  have  not  joined  this, 
but  my  family  have  all  joined. 

Q.  Are  you  acquainted  with  either  of  the  parties  to  this  controversy  ? 
A.  I  have  seen  Mr.  Beecher  twice,  and  I  think  I  beard  him  preach  twice;  I 
have  seen  Mr.  Tilton  for  the  first  time  to-day,  I  think. 

Q.  When  I  ask  if  you  are  acquainted  with  either  of  them,  you  say  you 
have  seen  >Ir.  Beecher.  Is  that  your  only  acquaintance  with  him  ?  A.  My 
only  acquaintance ;  I  never  spoke  to  him. 

Q.  How  long  since  you  attended  his  church  and  heard  him  preach  ?  A. 
Two  months  ago. 

Q.  After  this  controversy  commenced  ?    A.  Yes,  sir. 

Q.  How  many  times  did  you  go  ?  A.  I  have  been  there  twice.  I  had  some 
friends  who  came  from  the  country  and  they  wanted  to  hear  Mr.  Beecher, 
and  I  went  with  them. 

Q.  How  long  ago  was  it  the  last  time  you  went  ?  A.  I  think  two  months 
ago;  it  may  be  a  little  more. 

Mr,  FaUerton, — We  withdraw  our  challenge. 

J/r.  ^0ar^.— Did  I  understand  you  to  say  that  you  attended  here  only 
once  a  month  ?  A.  Yes ;  or  sometimes  less  than  that — once  in  six  weeks ;  my 
bunness  is  in  New  Jersey. 

Q.  You  spend  the  greater  portion  of  your  time  there  ?    A.  Yes,  sir. 

Q.  And  your  family  are  here  all  the  while  ?    A.  Yes,  sir. 

Q.  Now  do  you  say  that  you  have  neither  formed  nor  expressed  an 
opinion  ?    A.  I  think  I  have  not  expressed  any  opinion  about  it. 

Q.  Have  you  formed  an  opinion  \  A.  No,  I  think  not;  I  think  I  have 
c^d  this  much — that  I  presume  every  man  innocent  until  he  is  proved  guilty ; 
X  think  I  have  not  expressed  any  opinion. 

Q.  Have  you  heard  this  matter  discussed  in  your  own  family  and  else* 
"Where  ?  A.  I  have  not  in  our  own  family ;  I  have  heard  it  spoken  of  in  the 
vtore  sometimes;  I  am  not  in  the  store  a  great  deal;  I  travel  through  the 
country,  making  collections  and  obtaining  orders. 
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Q.  So  that  yoa  consider  your  mind  sabstantially  ^ree  from  any  impression 
or  opinion  bearing  either  way  on  this  cause  ?  A.  I  think  so;  I  think  I  could 
decide  as  quick  for  one  as  the  other,  according  to  the  testimony. 

Mr,  Evarta, — I  think  this  gentleman  is  a  good  juryman. 

Judge  Nbilson. — The  juror  will  take  his  seat. 

[The  caution  given  to  the  jurors  by  the  Chief  Judge  before  adjournment 
on  this  and  subsequent  days  is  omitted.] 
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Akdbbw  Mackbt  called  and  sworn  on  the  challenge  for  principal  cause. 

Jfr.  Morris. — Where  do  you  reside  ?     A.  No.  515  Fulton-street. 

Q.  What  is  your  business  ?    A.  Real  estate  and  insurance  broker. 

Q.  Have  you  read  anything  concerning  the  controversy  now  on  trial  ?  A. 
No,  sir. 

Q.  You  have  not  read  anything  of  it  at  all  ?  A.  No,  sir ;  nothing  more 
than  the  headings  in  the  papers. 

Q.  Where  have  you  been  during  the  last  five  or  six  months  ?  A.  At  the 
time  I  heard  of  this,  or  at  the  time  that  this  took  place,  when  it  came  out  in 
the  newspapers,  I  was  absent  in  Morris  County,  New  Jersey. 

Q.  When  did  you  return  to  this  State  ?  A.  I  think  about  the  middle  of 
October. 

Q.  Do  you  take  any  of  the  local  papers  here  ?    A.  Yes,  sir. 

Q.  What  paper  ?  A.  I  take  Th^  Union  and  The  Argus^  and  occasionally 
The  Eagle, 

Q.  Have  you  read  anything  in  those  papers  concerning  it  ?    A.  No,  sir. 

Q.  Have  you  heard  the  matter  discussed  by  others — talked  about  ?  A.  I 
have,  sir. 

Q.  Frequently  ?    A.  Yes,  sir;  I  have  frequently. 

Q.  Have  you  taken  part  in  any  of  the  conversations  on  the  subject  ?  A. 
No,  sir. 

Q.  Never  have  taken  any  part  in  any  of  the  discussions  or  conversations  ? 
A.  No,  sir;  not  at  all. 

Q.  Have  never  said  anything  about  it  to  any  person,  or  any  person  to 
you?  A.  No,  sir;  nothing  more  than  to  hear  it  discussed  between  the 
different  parties. 

Mr,  Hill  said  that  he  could  not  hear  Mr.  Morris,  his  back  being  toward  him. 

Mr,  Morris, — If  I  face  you  my  back  will  l>e  toward  the  witness. 

Judge  Neilson. — The  counsel  had  better  stand  when  examining  the  wit- 
ness, and  then  every  one  will  hear. 

Mr,  Morris. — Q.  Now,  from  what  you  have  heard  about  the  matter,  have 
you  formed  any  impression  as  to  the  merits  of  the  controversy  ?  A.  Not  the 
least,  sir;  that  would  be  a  thing  impossible  for  me  to  do. 

Q.  Are  you  acquainted  with  any  of  the  parties  ?    A.  No,  sir. 

Q.  With  any  of  the  relatives  of  any  of  the  parties  ?    A.  No,  sir. 

Q.  Have  you  had  any  business  with  any  of  them  ?    A,  No,  sir. 
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Q.  Yoar  business  as  insurance  broker  and  real  estate  broker  has  not 
brought  you  in  contact  with  them  ?    A.  No,  sir ;  never. 

Q.  Do  you  attend  any  church  ?    A.  Occasionally  I  do,  sir. 

Q.  What  denomination  ?    A.  Well,  different  denominations. 

Q.  Any  regular  one  ?    A.  No,  sir. 

Q.  Have  you  spoken  to  any  person  upon  the  subject  since  you  have  been 
minmoned  here  as  a  juror?     A.  No,  sir. 

Q.  Has  any  one  spoken  to  you  upon  the  subject  ?    A.  No,  sir. 

Q.  Are  you  acquainted  with  Aldeiman  Whitney  ?  A.  No,  sir;  I  know 
there  is  such  a  man,  but  I  am  not  acquainted  with  him. 

Q.  No  business  relations  with  him  ?    A.  No,  sir;  none  whatever. 

Q.  Then  I  understand  you  to  say  you  have  no  impression  one  way  or  the 
otlier  with  regard  to  this  case  ?    A.  No,  sir;  nothing  at  all. 

Q.  And  have  never  expressed  any  ?    A.  No,  sir ;  never. 

Q.  Have  you  any  feeling,  bias,  or  prejudice  that  would  interfere  with  your 
xidering  an  impartial  verdict  upon  the  evidence?    A.  No,  sir;   not  the 


Q.  No  feeling  or  prejudice  toward  either  party  ?    A.  Not  the  least,  sir;  I 
n't  know  no  more  about  the  case  than  the  child  unborn. 

Mr.  J5mcA.— That  is  all. 

Mr,  BUI, — What  paper  did  you  read  when  absent  in  Morris  County,  New 

ney  ?    A.  I  usually  took  The  Herald  once  or  twice  a  week. 

Q.  What  were  you  doing  there  ?    A.  I  was  out  there  for  the  benefit  of  my 

1th. 

Q.  And  were  there  how  long  ?    A.  I  was  there  about  four  or  five  weeks. 

Q.  During  what  period  of  time  were  you  there  ?    A.  I  went  there  the  lat- 
r  part  of  September — along  in  September  some  time. 

vj.  And  returned  when  ?    A.  Iteturaed  about  the  middle  of  October. 

Q.  Who  took  charge  of  your  business  while  you  were  away  ?    A.  I  left  it 
^H  the  charge  of  my  bookkeeper. 

Q.  I  see  that  you  took  Tfu  Union  and  The  Argm^  and  sometimes  read  Ths 
^Baglef    A.  Yes,  sir. 

Q.  Have  you  avoided  reading  anything  about  this  controversy  ?  A.  I  have, 
«ir. 

Q.  Carefully  ?    A.  Yes,  sir. 

Q.  Conscientiously  ?    A.  Yes,  sir. 

Q.  In  any  of  the  papers  ?  A.  Yes;  I  would  simply  look  at  the  headings 
of  it,  and  that  is  all. 

Q.  What  did  you  get  from  the  headings  generally  ?  A.  Nothing;  but  I 
would  just  see  the  reports  of  it. 

Q.  Just  that  it  was  in  the  newspapers  ?  A.  Just  that  it  was  in  the  news- 
papers ;  my  business  was  so  that  it  would  not  allow  me  to  sit  down  and  read 
the  whole  article  through  at  a  time. 

Q.  Do  you  8ay  you  have  read  absolutely  nothing  about  it?  A.  No,  sir; 
that  I  can  say  certain — cheerfully. 

Q.  Not  even  the  editorials  ?    A.  No,  sir. 

Q.  What  have  you  done  when  people  have  talked  to  you  about  it  t    A« 
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Well,  I  have  listened  to  people  argaing  the  matter— debating  the  matter^ 
nothing  more. 

Q.  You  have  debated  the  matter  ?    A.  No,  sir,  I  have  not. 

Q.  What  did  you  do  when  people  talked  about  it  ?  A.  I  listened  to  the 
conversation. 

Q.  Then  it  was  a  conversation  only  on  one  side  in  respect  to  this  case  f 
A.  Yes,  sir. 

Q.  How  long  did  such  conversations  continue  ?    A.  I  can  not  say,  sir. 

Q.  As  near  as  you  can  recollect?  A.  I  can  not  say  how  long  they  con- 
tinued. 

Q.  How  many  such  conversations  have  you  heard  ?  A.  Frequently — 
every  day  I  would  hear  more  or  less. 

Q.  Almost  every  day  ?  A.  AUnost  every  day  I  would  hear  it  debated 
between  different  parties. 

Q.  Are  you  acquainted  with  Mr.  Morris,  one  of  the  counsel?  A.  I  have 
known  the  gentleman  several  years. 

Q.  How  long  have  you  known  him  ?  A.  I  have  been  a  resident  of 
Brooklyn  myself  for  27  years. 

Q.  That  does  not  answer  my  question  quite  ?  A.  I  have  known  Mr. 
Morris  for  some  15  or  16  years. 

Q.  Ever  employed  him  as  counsel  ?  No,  sir,  I  never  have;  he  has  acted 
as  counsel  for  my  brother  at  one  time,  I  believe,  but  be  was  never  counsel 
for  me. 

Q.  This  was  a  subject  which  you  were  somewhat  interested  in,  was  it  not 
— this  controversy  ?    A.  No,  sir. 

Q.  Not  at  all  ?    A.  No,  sir. 

Q.  You  know  Mr.  Tilton  as  a  prominent  man  ?    A.  No,  sir. 

Q.  You  do  not  know  him  as  a  prominent  man  ?  A.  No,  sir;  I  was  once 
introduced  to  Mr.  Tilton,  but  I  don^t  think  that  I  would  recognize  him  if  I 
saw  him. 

Q.  You  have  heard  a  great  deal  about  this  ?  A.  Yes,  I  have  heard  the 
matter  talked  of. 

Q.  Also  about  Mr.  Beecher  ?    A.  Yes,  I  have  heard  the  matter  talked  of. 

Q.  And  you  knew  that  this  was  a  very  serious  controversy  ?  A.  I  never 
expressed  any  opinion. 

Q.  But  you  knew  it  was  a  very  serious  controversy,  in  which  the  public 
were  generally  taking  a  very  great  interest  ?  A.  I  have  never  expressed  an 
opinion. 

Q.  Did  you  not  know  that  fact  ?  A.  I  heard  a  great  deal  of  talk  about 
it ;  I  must  confess  that. 

Q.  You  heard  as  much  talk  about  it  as  about  any  matter  during  the  last 
summer  ?  A.  That  is  a  question  I  can  not  very  well  answer;  I  paid  no  atten- 
tion to  the  matter  whatever. 

Q.  Not  even  to  those  conversations  of  your  friends  ?    A.  No,  sir. 

Q.  Did  you  not  treat  them  respectfully  even  when  they  were  speaking 
about  it,  so  as  to  listen  to  what  they  had  to  say  ?  A.  I  just  listened  to  thenu 
and  that  was  all ;  I  did  not  pass  any  opinion. 
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Q.  Did  they  express  any  opinion  to  you  about  it  ?  A.  No,  sir;  not  in  my 
presence. 

Q.  Mention  some  of  the  gentlemen  with  whom  you  have  talked  about  it  t 
A.  As  I  said  before,  I  did  not  talk  to  any  one  about  it. 

Q.  Mention  some  one  who  has  talked  to  you  ?  A.  It  would  be  impossible 
for  me  to  name  all  that  have  talked  to  me  about  it. 

Q.  Name  some  of  them;  are  they  so  numerous  that  you  can  not  remember 
them  t    A.  I  can  not  begin  to  remember  one. 

Q.  Tou  can  not  remember  a  single  individual  ?    A.  No,  sir. 

Q.  Did  you  talk  to  your  bookkeeper  about  it,  or  he  to  you  ?    A  No,  sir. 

Q.  Never  mentioned  it  ?    A.  No,  sir. 

Q.  Perhaps  you  would  be  good  enough  to  mention  why  you  have  avoided 
this  subject  so  much  ?  A.  For  the  very  reason  that  I  took  no  interest  in  the 
matter  whatever,  and  my  business  calls  me  to  something  else. 

Q.  Are  you  very  much  engaged  with  your  business  ?  A.  Tes,  sir;  I  am,  I 
am  indeed,  sir. 

Q.  Are  you  in  a  large  business  ?  A.  Not  bo  very  large ;  I  am  trying  to  do 
all  I  can. 

Q.  Whom  do  you  do  business  for  ?  Name  some  of  your  customers.  A.  I 
do  business  for  Judge  Pierrepont  of  New  York-^one  of  my  men ;  I  do  busi- 
ness for  Joseph  M.  Qreenwood,  and  also  for  Mr.  A.  B.  Embree,  of  Fifth-ave., 
New  York ;  I  do  business  for  more  or  less  people  around  in  Brooklyn. 

Q.  That  is  three  gentlemen ;  name  some  more  ?  A.  Well,  I  do  business 
for  Mr.  Thomas  C.  Chirk. 

Q.  Who  else  ?    A.  Bevcral  others. 

Q.  Name  some  of  them?  A.  I  do  business  for  a  gentleman  in  Massa- 
chusetts. 

Q.  Name  him  ?    A.  Capt.  Joseph  H.  Nickcrson. 

Q.  The  next  one  ?  A.  I  do  business — for  the  life  of  me,  I  can  not  name 
them  all  unless  I  had  my  book  here. 

Q.  You  have  now  named  six  or  seven.  Who  else  ?  A.  I  do  more  or  less 
business  with  the  different  insurance  companies — the  Firemen's  Trust,  the 
Pbwnix,  and  the  Contmental. 

Q.  With  whom  in  the  Fireman's  Trust  ?    A.  With  the  president. 

Q.  What  is  his  name  ?  A  Mr.  Felzer ;  he  is  not  the  president ;  he  is  the 
eurvcyor. 

Q.  Who  is  the  president  of  that  company  ?  A.  I  transact  all  my  business 
with  the  secretary. 

Q.  Who  is  he  ?    A.  E.  Y.  Wood. 

Q.  Then  you  do  not  do  much  business  with  the  surveyor  f  A.  I  do  more 
or  less  with  all  of  them. 

Q.  Tlie  president  also  ?    A.  Yes,  sir. 

Q.  What  is  his  name  ?  A.  I  think  his  name  is  Mr.  Fumald ;  I  never  saw 
him  but  once  or  twice  in  my  life ;  I  am  not  positive. 

Q.  What  other  officers  of  that  company  are  you  acquainted  with  ?  A.  Mr. 
Wood  and  Mr.  Felzer  are  really  about  all  the  officers  of  the  company  that  I 
am  acquainted  with. 
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Q.  Take  the  next  insurance  company  ?  A.  The  Phceniz ;  I  transact  more 
or  less  business  with  them. 

Q.  Name  the  individuals  with  whom  you  do  that  business  ?  A.  I  don't 
know  that  I  can,  there  are  so  many  I  transact  business  with. 

Q.  They  are  numerous;  you  can  name  some  ?  A.  I  could  very  easily  find 
out  if  I  had  my  diary  here,  but  I  have  not  got  it. 

Q.  You  can  not  remember  the  names  just  now  ?     A.  No,  sir. 

Q.  Not  any  of  the  names  of  the  Phoenix  people  at  all  ?  A.  I  don't  know 
that  I  can.     I  can  recollect  Mr.  Dutcher  of  the  Continental  Company  very  well. 

Q.  We  will  take  up  that  by  and  by.  You  can  not  recollect  a  single  name  of 
the  Phoenix  Company  ?    A.  Upon  my  word,  I  can  not. 

Q.  You  were  looking  at  some  memorandum  just  now  ?  A.  Yes;  I  thought 
I  had  an  envelope  of  the  Phoenix  Company  in  my  pocket. 

Q.  And  that  was  the  way  you  proposed  to  refresh  your  memory  as  to  the 
names  of  men  that  you  have  done  considerable  business  with  ?  A.  Yes,  sir;  I 
do  more  or  less  business  with  all  the  companies. 

Q.  Do  you  finally  now  say  that  you  can  not  retfiember  the  names  of  the 
officers  of  the  Phoenix  Insurance  Company  with  whom  you  did  business  ?  A. 
I  might  remember,  but  I  can  not  say  positively ;  I  would  not  like  to  say 
positively. 

Q.  How  many  years  have  you  done  business  with  them  ?  A.  I  have 
transacted  business  with  the  Phoenix  for  the  past  14  or  15  years  ;  they  were 
formerly  tenants  of  ours. 

Q.  How  many  times  have  the  ofiScers  of  that  Company  changed  in  the 
mean  time  ?     A.  That  I  can  not  say. 

Q.  How  many  difierent  individuals  did  you  meet  in  transacting  business 
with  the  Phoenix  Company  ?  A.  Different  seasons  there  would  be  different 
men  there — difierent  clerks  and  different  bookkeepers. 

Q.  Can  you  name  anybody  who  was  ever  President  of  the  Phoenix  Insur- 
ance Company,  that  you  did  business  with,  or  when  you  did  business  with 
them  ?    A.  Yes,  sir. 

Q.  Name  one  ?    A.  Stephen  Crowell. 

Q.  How  long  ago  was  that  ?  A.  That  was — ^I  would  not  be  positive  as  to 
the  date ;  I  know  he  used  to  pay  me  rent  in  checks. 

Q.  How  long  ago  was  it  you  collected  rents  from  him  ?  A.  I  think  it  was 
in  1866 ;  it  was  when  the  property  was  sold  there;  I  will  not  be  positive  as  to 
the  date. 

Q.  Have  you  ever  had  any  business  with  Mr.  Crowell  since  that  time  ? 
A.  Yes,  sir. 

Mr.  Beach, — It  seems  to  me,  if  your  Honor  pleases,  that  this  examination 
is  degenerating  into  too  much  detail  on  collaterals ;  I  can  not  see  the  relevancy 
of  these  inquiries  made  of  the  juror. 

Mr.  Hill, — I  will  return  to  it  again  presently ;  I  do  not  propose  to  weary 
you. 

Judge  Neilson. — I  propose  to  allow  the  counsel  a  good  deal  of  latitude. 

Mr.  Bea<:h, — Certainly:  1  do  not  object  to  that  at  all;  but  there  must  be 
nome  end  to  these  inquiries. 


J 
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Mr.  HUL — Have  yoa  done  anythiDg  for  the  Phoenix  Insurance  Company, 
or  any  of  the  officers  of  it,  during  the  past  year?    A.  Yea,  sir. 

Q.  How  many  transactions  ?    A.  I  think  only  one. 

Q.  When  was  that  ?    A.  I  think  last  Ocu>ber. 

Q.  How  soon  after  you  left  Morris  County,  N.  J.  ?  A.  Well,  it  was,  in 
fact,  a  renewal  that  had  come  to  my  office  before  I  returned. 

Q.  It  was  simply  a  renewal  ?    A.  A  renewal  of  an  insurance  policy. 

Q.  Sent  to  your  office  ?    A.  Yes,  sir. 

Q.  So  you  did  not  see  any  of  the  officers  in  connection  with  it  ?  A.  No, 
sir. 

Q  Did  you  do  any  business  with  Mr.  Pierrepont  within  the  last  year  ?  A. 
Yes,  sir. 

Q.  When  was  that  ?  A.  I  generally  see  him  four  times  a  year,  and  some* 
times  a  dozen  times  a  year. 

Q.  It  was  to  pay  him  rent  or  collect  rent?  A.  I  pay  him  rent  and  collect 
rent  for  him  also. 

Q.  Did  you  see  him  to  pay  him  rent  during  the  last  year  ?    A.  Yes,  sir. 

Q.  Is  that  all  you  did  for  or  with  him  ?    A.  That  is  all. 

Q.  When  did  you  do  business  with  Mr.  Greenwood  last  ?  A.  I  settled 
with  Mr.  Qreenwood  every  month ;  I  should  be  settling  with  him  now  if  I 
-u'as  not  here. 

Q.  Simply  paying  him  money  that  you  would  have  collected  for  him? 
A.  Yes,  sir. 

Q.  That  is  all  ?    A.  Yes,  sir. 

Q.  When  did  you  last  do  business  with  Mr.  Embree  t  A  I  think  about 
the  18th  or  20th  of  last  month ;  I  drawed  a  check  for  him  for  his  estate  in 
Druoklyn. 

Q.  Simply  to  send  him  a  check  ?    A.  Yes,  sir. 

Q.   When  before  that  ?     A.  Every  month  for  the  last  five  years. 

Q.  Sin>p1y  to  send  him  checks  ?  A.  Yes,  sir;  and  sometimes  I  would  give 
them  to  him. 

Q.  That  is  all  your  business  with  him  ?    A.  Yes,  sir. 

Q.  When  did  you  see  Mr.  Clark  ?  A.  I  think  it  is  two  months  ago  since 
I  settled  with  him. 

Q.  Simply  to  send  him  money  that  you  collected  for  him?    A.  Yes,  sir. 

Judge  Neilson. — Allow  me  to  suggest  that  I  think  the  real  point  of  any 
such  examination  is  to  enable  counsel  or  their  agents  to  make  inquiries  about 
the  juror,  who  may  be  a  stranger  to  them.  I  therefore  suggest  whether  it  is 
necessary  to  go  into  minute  transactions. 

Mr,  JSiU.—'Miy  object  was  to  see  if  the  juror  was  so  much  engrossed  in 
business  that  he  could  not  take  any  part  in  the  discussions  of  this  case,  or  in 
reading  the  newspapers.  [To  the  juror.]  When  did  you  do  business  with 
3Ir.  Nickerson  ?  A.  That  I  can  not  express  very  well ;  I  gave  him  a  check 
within  the  last  two  or  three  months. 

Q.  Your  business  was  simply  to  give  him  checks  ?    A.  Yes,  sir. 

Q.  Now  about  the  Continental  Insurance  Company;  what  did  you  do  with 
thai  t    A.  I  had  more  or  less  business  transactions  with  them. 
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Q.  Simply  the  renewal  of  policies  or  takiog  oat  policies  of  insurances? 
A.  Both. 

Q.  What  officer  did  you  meet  in  closing  business  with  them  ?  A.  I  gen- 
erally transacted  my  business  with  Mr.  Dutches  the  secretary  of  the  company. 

Q.  What  is  his  name  ?    A.  Silas  B.  Dutcher,  I  think. 

Q.  Any  other  officer?  A.  I  saw  them  all — I  remember  the  president,  Mr. 
Campbell. 

Q.  Did  you  do  business  with  him  ?  A.  Yes ;  I  transacted  business  with 
all  of  them. 

Q.  Within  a  year  ?    A.  Yes,  sir. 

Q.  Who  else  have  you  done  business  with  during  the  last  year  ?  A.  That 
would  be  a  thing  entirely  impossible  forme  to  say;  1  transact  business  with  a 
great  many  people. 

Q.  That  is  the  best  answer  you  can  give  to  the  question  ?  A.  Yes,  sir; 
these  are  the  principal  ones. 

Q.  Do  you  me^m  that  you  have  been  entirely  occupied  with  these  trans- 
actions you  have  named  here,  so  that  you  have  had  no  time  to  read  the  news- 
papers ?    A.I  do,  sir. 

Q.  You  were  fully  engrossed  with  this  business  you  have  named  ?  A.  In 
general,  I  look  over  the  advertisements  in  the  papers  and  the  daily  transac- 
tions and  so  on ;  and  any  long  affair  I  do  not  notice. 

Q.  Do  you  ever  read  the  editorials  in  the  newspapers  ?  A.  Very  seldom, 
lately. 

Q.  Have  you  ever  read  anything  in  the  newspapers  ?    A.  Oh,  yes,  sir. 

Q,  What  interests  you  usuaily  ?  A.  Well,  the  advertisements  as  a  princi- 
pal thing;  real  estate  is  the  principal  thing  that  takes  my  attention. 

Q.  Real  estate  advertisements  ?     A.  Yes,  sir. 

Q.  What  else  ?  A.  If  I  see  a  very  interesting  piece  there — ^a  little  short 
piece— I  might  be  induced  to  read  it. 

Q.  How  do  you  know  that  it  is  interesting  until  you  read  it  ?  A,  I  gen- 
erally measure  the  length  of  it  before  I  commence. 

Q.  You  judge  of  it  by  the  length  ?    A.  Yes,  sir. 

Q.  Do  you  read  the  telegraph  reports  ?    A.  Sometimes. 

Q.  Generally,  do  you?  A.  No,  sir;  not  generally;  the  gold  market  ia 
the  principal  thing — the  gold  market  and  real  estate  take  my  attention. 

Q.  Are  you  interested  in  the  gold  market  personally  ?     A.  No,  sir, 

Q.  Now,  about  how  much  time  during  the  day  do  you  devote  to  the  busi- 
ness you  have  named  ?  A.  I  do  not  suppose  I  stay  in  my  office  more  than 
one  or  two  hours  during  the  whole  day. 

Q.  Is  that  the  amount  of  time  you  devote  to  your  business  ?  A.  No;  I 
devote  all  my  time  to  my  business. 

Q.  What  else  are  you  doing  ?  A.  Going  round  on  business  and  seeing 
business  men. 

Q.  Are  you  a  married  man  ?    A.  No,  sir. 

Q.  Have  you  ever  been  married  ?    A.  No,  sir. 

Q.  Do  you  attend  any  church  or  religious  organization  of  any  kind  ?  A. 
Oh  1  >es,  sir;  I  go  to  church  frequently. 
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Q.  Where  ?    A.  Different  places;  I  belong  to  no  denomination  whatever. 

Q.  Wher?  have  you  been  to  church  ?    A.  Sometimes  I  go  to  ono  church 
and  sometimes  to  another. 

Q.  That  you  have  said  before ;  name  some  church  ?    A.  I  have  been  to 
Dr.  Talmage's,  that  is  one. 

Q.  How  muoli  do  you  go  there;  generally  ?    A.  Not  generally,  exactly;  I 
have  ha<i  a  li'tle  interest  in  selling  him  the  property  close  by  the  church. 

Q.  So  that  you  went  ttf  church  there  ?    A.  I  was  there  once;  I  was  there 
the  Sunday  it  burned  down.* 

Q.  You  went  to  church  the  Sunday  it  was  burned  down  ?    A.  Yes,  sir. 

Q.  The  fire  begin  early  in  the  morning  ?    A.  I  can  not  say  exactly,  what 
time  it  began,  but  I  know  I  began  to  get  out  pretty  quick. 

Q.  The  fire  began  before  the  service  ?    A.  That  I  do  not  know. 
.    Q.  Did  >ou  go  to  the  tire  or  to  the  church  ?    A.  I  went  to  both. 

Q.  Now,  did  you  not  know  when  you  went  to  the  church  op  that  occasion 
that  it  was  on  fire,  and  did  you  not  hear  the  alarm  ?    A.  No,  sir. 

Q.  Where  do  you  live  ?    A.     No.  515  Fulton- st. 

Q.  How  many  blocks  is  that  from  the  church  ?    A.  I  guess  about  5  or  6 
blocks. 

Q.  Did  you  hear  the  alarm  before  you  went  there  ?    A.  No,  sir. 

Q.  Did  you  get  inside  tlie  church  ?    A.  Yes,  sir;  I  was  in  nearly  an  hour. 

Q.  Before  the  alarm  of  the  fire  ?    Yes,  sir. 

Q.  Who  preached  that  morning  ?    A.  Dr.  Talmage  himself. 

Q.  You  recollect  that  fact  distinctly  ?  A.  Yes,  sir;  as  near  as  I  can  recollect. 

Q.  I  want  your  recollection  about  it;   do  you  remember  with  accuracy 
who  were  present  that  morning  ?    A.  I  could  name  half  a  dozen. 

Q.  Name  them  ?    A.  I  could  name  them  then;  but  the  parties  can  not  be 
found  now ;  I  do  not  know  where  to  place  them. 

Q.  You  can  not  name  one  of  the  individuals  that  can  be  found  ?    A.  I 
suppose  they  could  be  found  if  I  knew  where  to  find  them. 

Q.  Did  Mr.  Morris  attend  divine  service  that  morning  ?    A.  That  I  can 
not  say. 

Q.  Or  Mr.  Pearsall  ?    A.  That  I  can  not  say. 

Mr.  Morris. — I  was  not  there  that  morning. 

Mr.  Hill, — I  guess  you  were  not  at  church. 

Q.  How  long  had  you  been  in  the  church  before  it  took  fire  ?    A.  That  I 
can  uot  tell. 

Q.  Was  the  church  full  of  people  ?    A.  Yes;  it  was  crowded. 

Q.  Tiie  general  congregation  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  business  there  that  morning  ?    A.  No,  sir. 

Q.  Simply  to  go  to  church  ?     Yes,  sir. 

Q.  Now,  don't  you  know  that  that  church  caught  fire  before  10  o'clock 
on  Sunday  morning  ?    A.  No,  sir;  I  don't  know  anything  at  all  about  it. 

Q.  Will  you  swear  it  did  not  ?     A.  No,  sir ;  I  would  not. 

*  The  church  was  burned  about  the  usual  tipie  for  the  assembling  of  the 
congregation. 
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Q.  Will  you  Bwear  that  you  were  there  at  all  that  morning  ?  A.    I  will,  sir. 

Q.  And  inside  of  the  church  ?     A.  Yes,  sir. 

Q.  And  stayed  an  hour,  and  that  Dr.  Talmage  preached  ?  A.  No,  sir;  I 
won't  say  that  Dr.  Talmnge  preached. 

Q.  And  that  there  was  a  church  full  ?  A.  That  the  church  was  full;  but 
I  won't  say  that  Dr.  Talmage  preached,  for,  in  the  first  place,  I  don't  know 
the  man.  ^ 

Q.  Well,  somebody  preached  a  sermon  there  that  morning  to  which  you 
listened  ?    A.  Yes,  sir;  the  church  I  know  was  crowded  at  the  time. 

Mr.  Shearman. — I  will  submit  to  the  counsel  whether  they  want  us  to  go 
any  further  with  the  examination. 

Mr.  Beach. — I  don't  know  why  that  question  is  put. 

Judge  Neilson. — I  do  not  suppose  they  do  wish  you  to  go  any  further. 

Mr.  Shearman. — I  suggest  that  we  should  hardly  press  a  juror  who  testifies 
to  a  fact  which  every  one  in  this  court- room  knows  about. 

Judge  Neilson. — I  do  not  know  anything  about  it.  I  do  not  know  when 
the  church  was  burned. 

Mr.  /i/Z/.-I  will  ask  some  more  questions.  [To  the  Juror.]  Don't  you 
know  that  church  caught  fire 

Mr.  Beach. — No,  sir;  wait  one  moment. 

Judge  Neilson. — We  have  heard  enough  on  that  subject,  Mr.  Hill;  that 
don't  go  to  the  question  whether  this  is  a  disinterested  juror  or  not. 

Mr.  Hill. — Q.  Where  else  do  you  go  to  church  ?  A.  Oh,  I  have  been  to 
different  churches,  sir. 

Q.  Name  some  of  them  ?  A.  Well,  I  have  been  to  Dr.  Hall's  church. 
Holy  Trinity. 

Q.  Well,  when ;  within  how  long  ?  A.  Well,  I  could  not  say,  sir;  I  don't 
keep  a  memorandum. 

Q.  Which  Dr.  Hall  do  you  mean  ?    A.  Church  of  the  Holy  Trinity  here. 

Q.  What  other  ?     A.   I  have  been  to  Dr.  Cuyler's  church. 

Q.  When  to  Dr.  Cuyler's  ?  A.  I  could  not  say  the  last  time  I  was  there; 
I  can't  keep  track  of  these  things. . 

Q.  Within  a  year  ?     A.  Oh !  yes,  sir. 

Q.  Where  else  ?    A.  Well,  to  other  different  churches  all  over  the  city. 

Q.  Name  them  ?  A.  I  go  to  a  German  church,  once  in  a  while,  on  the 
Heights. 

Q.  On  Henry-street  ?     A.  Yes,  sir. 

Q.  When  have  you  been  there  ?     Well,  I  was  there  a  short  time  ago. 

Q.  Where  else  ?     A.  Well,  other  churches ;  I  could  not  name  all  I  go  to. 

Q.  Let  me  call  your  attention  to  it  again;  you  have  named  not  to  exceed 
twelve  gentlemen  or  institutions  with  whom  you  do  business;  with  most  of 
these,  you  say,  it  was  merely  to  pay  them  money  which  you  had  collected, 
and  I  suppose  that  it  would  occupy  but  very  little  time  ?    A.  Yes,  sir. 

Q.  And  I  understand  you  to  say  that  you  have  heard  a  great  deal  of  talk 
npon  this  subject — you  can  not  recollect  the  individuals?    A.  No,  sir. 

Q.  You  have  heard  talk  nearly  every  day  about  it  ?    A.  Yes,  sir. 

(^.  Now,  I  would  like  to  ask  you  again  if  you  have  not  made  answers  to 
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some  of  the  individuals  who  have  talked  with  you  on  the  subject  ?  A.  Oh, 
I  might  have,  perhaps,  said  a  word,  some  time  or  another. 

Q.  You  may,  perhaps,  have  said  a  word  ?    A.  Yes,  sir. 

Q.  Did  ever  any  man  ask  you  what  you  thought  about  this  business  ?  A. 
No,  sir. 

Q.  Out  of  all  the  people  that  you  talked  to  ?  A.  Yes,  sir;  I  have  been 
▼ery  cautious  since  I  have  been  subpoeuaed  on  the  jury,  sir;  I  was  on  the 
other  panel. 

Q.  What  other  ?    A.  The  panel  of  1^000. 

Q.  That  was  called  before?  A.  That  was  called  before;  yes,  sir;  and 
then  I  was  called  again  on  tlie  500 ;  and  I  have  never  expressed  an  opinion — 

Q.  How  long  ago  was  that  panel  called  ?  A.  Well,  I  could  not  say,  sir; 
the  Clerk  of  the  Court  can  answer  that  question. 

Q.  Well,  were  you  very  cautious  about  it  before  ?    A.  I  was,  sir. 

Q.  You  tried  to  Ixi  very  cautious  ?  A.  Yes,  sir;  I  took  no  part  on  either 
side. 

Q.  Well,  I  mean  that  you  made  special  effort  to  be  cautious  ?  A.  Yes, 
sir;  I  did. 

Q.  Well,  now,  what  did  you  make  the  special  effort  to  be  cautious  for  ? 
A.  Because  it  was  nothing  interesting  to  me  at  all  to  read  the  matter,  and  I 
did  not  do  so;  I  merely  looked  at  the  heading  of  the  paper,  and  that  was  all. 

Q.  You  say  you  might  have  made  answers  to  some  individuals  who  talked 
to  you  ?    A.  I  might  have ;  yes.  sir. 

Q.  Don't  you  remember  that  you  made  answers  to  a  good  many  ?  A.  No, 
sir. 

Q.  Well,  what  answerh  did  you  make  to  them  ?  A.  I  merely  laughed  the 
matter  off. 

Q.  L*  that  what  you  call  an  answer  ?  A.  Well,  a  thing  that  I  didn't  know 
how  to  answer;  I  didn't  know  how  to  answer  it,  because  I  knew  nothing 
al>out  the  case;  I  didn't  know  what  answer  to  say. 

Q.  Have  you  never  talked  with  ^Ir.  Troy  upon  this  subject  ?  A.  Mr. 
Trov  ? 

Q.  Yes,  sir;  Mr.  Troy,  the  lawyer?  A.  Well,  I  won't  say  that  I  haven't ; 
I  might  have  and  might  not. 

Q.  Now,  don't  you  recollect  that  you  did,  and  that  within  two  months,  in 
Brooklyn  ?     A.  No,  sir,  not  within  two  months. 

Q.   Within  three  months  ?     A.  It  might  be  three  months. 

Q.  Now,  where  was  the  place  ?    A.  That  I  could  not  name. 

Q.   Wasn't  it  at  your  office  ?     A.  No,  sir. 

Q.  At  his  ?    A.  No,  sir. 

Q.  Did  he  speak  about  the  case,  or  did  you  ?  A.  If  the  case  was  spoken 
aboat  at  all,  he  must  have  introduced  it. 

Q.  Didn't  you  make  answers  to  him  about  it  ?  A.  No,  sir;  oh!  I  might 
have;  well,  I  say  no— I  might  have. 

Q.  Didn't  you  tell  him,  yourself,  upon  that  occasion,  or  upon  the  occa- 
sion that  you  now  refer  to 

Mr,  Beach — ^He  doesn't  refer  to  any  occasion. 


164  tUPANNELlNG  [2d  Day. 

Mr,  Hill. — Well,  he  refers  to  an  occasioa  within  three  months. 

Mr.  Beach. — Oh !  no,  he  doesn't. 

Judge  Neilson. — You  mean  conversation  instead  of  occasion  ? 

Mr,  Hill  [to  the  juror]. — Didn't  you  tell  Mr.  Troy  within  three  months 
what  you  thought  about  this  case  ?    A.  No,  sir. 

Q.  Or  what  you  thought  about  the  controversy  f    A.  No,  sir. 

Q.  Or  what  you  thought  about  Mr.  Tilton  ?    A.  No,  sir. 

Q.  Or  Mr.  Beech  er  ?    A.  No,  sir. 

Q.  Or  express  any  notion  about  it  at  all  ?    A.  Nothing  at  all,  sir,  whatever. 

Mr.  Hill. — I  ask  your  Honor  that  the  disposition  of  this  juryman  may  be 
suspended  for  the  present.  I  ask  that  your  Honor's  decision  npon  the  ques- 
tion raispd  by  this  challange  should  be  suspended  for  the  present,  until  in- 
quiry can  be  made. 

Mr.  Beach. — That  is  a  most  remarkable  proposition,  your  Hou^r.  These 
gentlemen  come  here  with  a  score  of  retainers,  wiUi  their  copy  of  the  lists, 
with  their  committees  and  gentlemen  who  have  made  examinations  in  regard 
to  this  panel,  and  now  ask,  in  the  midst  of  the  examination  of  a  challenge, 
that  it  shall  be  suspended  to  allow  them  to  go  out  and  make  inquiries.  If 
that  course  is  to  be  pursued  herf^,  we  of  course  must  return  the  same  request 
to  your  Honor  whenever  a  gentleman  happens  to  be  upon  the  st^nd  with 
whom  we  are  not  entirely  familiar,  and  we  object  to  it  most  strenuously  as  a 
bad  precedent  in  the  case. 

Mr.  Fullerton. — Besides,  they  have  their  remedy,  sir;  the  matter  is  in 
their  own  hands. 

Judge  Neilson. — Doubtless  they  wish  to  preserve  their  challenge,  how- 
ever, of  course. 

Mr.  Shearman. — That  is  preserved  by  consent. 

Judge  Neilson. — That  is  preserved  by  consent,  but  they  would  not  want 
to  apply  it. 

Mr.  Beach. — There  was  an  occasion,  sir,  yesterday  when  I  should  have 
been  very  glad  if  I  had  supposed  it  regular  to  have  made  such  an  application 
to  the  court.  But  the  gentlemen  saw  fit  to  force  us  into  the  position  m  regard 
to  that  juryman  in  which  we  are  now  placed,  without  any  opportunity — know- 
ing nothing  of  him — to  make  an  examination  which  would  have  enabled  us 
to  decide  as  to  the  course  of  inquiry  we  should  have  pursued  in  regard  to 
him.  We  come  here  without  any  examination  in  regard  to  this  panel,  simply 
trusting  to  what  we  may  elicit  when  the  juror  is  upon  the  stand. 

Judge  Neilson.  —I  think  the  juror  may  take  a  seat  for  the  present.  [To 
the  juror.] — Take  a  seat  in  that  first  chair. 

Mr,  Hill. — One  moment;  I  haven't  quite  finished. 

Judge  Neilson. — I  think  yonr  examination  has  been  very  extensive.  I 
suspend  him  at  your  request;  I  am  granting  your  request. 

Mr.  Beach. — What  do  we  understand,  your  Honor  ? 

Judge  Neilson. — He  may  call  a  witness  as  to  this  juror,  if  be  sees  fit. 

Mr,  Hill. — Do  you  mean  now  ? 

Mr,  Mo^'ris. — Well,  we  ask  them  to  go  on  and  try  the  issue  now,  before 
we  call  another  juror;  that  is  the  regular  way. 
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JuDOB  Nbilson. — Well,  he  asks,  if  you  call  a  witness,  to  call  him  now. 

Jfr.  EvariB. — No  doubt  we  woald  do  it,  if  it  was  in  our  power  to  do  so. 
The  objection  is  that  we  may  not  be  ready. 

Mr.  Morri; — But  you  can't  do  otherwise  ;  this  is  an  issue  on  trial 
now. 

Mr.  Starts. — There  is  no  occasion  for  haste,  if  your  Honor  please.  If  this 
were  the  twelfth  juryman,  there  would  be  some  propriety  in  the  request. 
Why  should  we  go  on  now  ?  We  must  have  nine  or  eight  more  jurymen,  as 
the  case  may  be. 

Judge  Neilson. — Is  it  strictly  regular  to  go  on  and  leave  this  open  ? 

Mr.  Beach. — Do  I  understand  your  Honor  to  suspend  the  eiamination 
upon  this  issue  as  to  the  challenge  of  the  juror! 

Judge  Neilsok. — That  is  what  I  do. 

Mr.  Bench. — We  beg  to  object  to  that  proceeding,  and  insist  that  if  there 
is  any  more  evidence  to  be  given  in  regard  to  this  juror  upon  this  preliminary 
examination,  subject  to  peremptory  challenge  hereafter,  that  that  evidence 
be  produced  now,  or  that  that  eiamination  in  regard  to  him  be  considered 
dosed. 

Mr.  Bill, — May  I  suggest  to  your  Honor  that  at  any  time  before  the  jury 
is  impanneled,  the  court  has  discretion  upon  that  subject  as  to  how  and  when 
this  issue  arising  upon  the  challenge  should  be  tried.  I  submit  to  your  Hdnor 
that  under  the  circumstances,  we  know  but  little  of  a  general  character  in 
reference  to  the  juryman  who  is  under  examination,  and  I  submit  it  to  your 
Honor  as  a  reasonable  request  that  opportunity  for  examination  be  given  in 
view  of  what  this  witness  has  disclosed. 

Judge  Neilsok. — That  is  not  the  practice. 

Mr.  Bill. — I  am  not  aware  that  any  ruling  has  been  made  against  it,  and 
I  submit  that  the  whole  subject  is  at  least  within  your  Honor's  discretion. 

Judge  Neilsok. — And  it  would  be  so  with  each  other  juror.    If  you  hav    « 
any  witness  in  respect  to  this  juror,  call  him  now;  and  he  must  not  be  called 
to  some  collateral  matter,  as,  for  example,  whether  he  did  business  with  a  cer- 
tain insurance  company.    That  won't  do.    That  don't  go  to  the  point  whether 
he  is  a  proper  and  disinterested  juror  or  not. 

Mr.  IShfarmnn, — If  it  please  your  Honor,  we  understood  that  you  were 
granting  us  some  little  favor.  Allow  us  to  submit  that  allowing  us  to  o^ll 
witnesses  now  is  not  granting  us  any  favor  at  all ;  that  we  have  as  a  matter 
of  right.  I  suppose  if  your  Honor  gives  us  a  little  time,  you  will  give  us  an 
hour. 

Judge  Neilsok. — Well,  then,  putting  it  on  that  ground,  and  with  the 
understanding  that  it  shall  not  be  repeated  in  respect  to  any  other  juror,  we 
will  hold  it  in  that  way. 

Mr,  Pryor. — If  your  Honor  please,  if  these  gentlemen  will  s;iy  that  they  have 
witnesses  to  traverse  any  material  statement  that  this  witness  has  made  touch- 
ing his  indifference  between  these  parties,  or  in  respect  to  this  matter,  why, 
then  we  might  be  disposed  to  consent  to  a  relaxation  of  the  rule.  But  I  do 
not  understand  that  they  say  that  they  know  of  any  witnesses  who  will  con- 
tradict this  juryman.     Nor  do  I  undcrstaud  them  to  say  that  he  has  made  a 
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misstatement,  as  to  the  disposition  of  bis  mind  between  these  parties;  but  they 
want  an  adjournment  to  see  if  upcm  a  career  of  inquisition  they  may  not  dis- 
cover something  to  his  discredit.     Now,  I  object  to  it. 

Judge  Neilson. — It  must  be  something  that  goes  to  the  question  whether 
he  is  qualified  as  a  juryman. 

Mr.  Beach. — Will  your  Honor  please  consider  for  one  moment  whether  this 
is  a  judicious  course  to  be  taken  in  regard  to  the  impaDneliug  of  this  jury. 
Under  the  approval  of  your  Honor,  we  3'esterday  made  an  arrangement  by 
which  we  should  present  our  challenges  to  the  individual  jurymen  as  they 
were  called,  and  if  no  cause  was  then  found  against  their  qualifications  as  u 
jury,  that  they  should  take  their  seats,  subject  to  peremptory  challenge.  Now 
I  understand  the  application  to  be  when  the  source  of  examination  through 
the  juror  himself  has  been  entirely  exhausted,  that  your  Honor  shall  suspend 
the  examination  under  that  challenge  for  the  purpose  of  allowing  the  parties 
to  make  an  outside  investigation  in  regard  to  the  qualifications  of  the  juror. 
Now,  if  that  privilege  is  to  be  accorded  in  this  case,  we  ask  that  we  have  the 
same  privilege,  and  that  either  party  have  the  same  privilege  in  regard  to 
every  juryman  who  is  called  and  takes  his  seat  as  a  qualified  juror  under  the 
examination  to  which  he  is  subjected.  When  they  attempt  hereafter  to  inter- 
pose any  challenge,  for  favor  or  for  principal  cause,  10  a  juror  who  has  been 
thus  called  and  taken  his  seat,  it  will  be  time  enough  to  discuss  the  right  which 
may  be  claimed  by  counsel.  But  I  suggest  to  your  Honor,  with  great  respect, 
that  we  shall  never  succeed  in  obtaining  a  jury  in  this  case  if,  after  the  exam- 
inations which  are  had  here,  lengthy  and  protracted  as  they  are,  we  shall  be 
permitted  to  investigate  the  public  in  regard  to  evidence  which  may  be  pre- 
sented against  either  one  of  the  jurors  who  may  have  taken  his  seat;  and  with 
great  respect,  sir,  we  insist  that  it  is  an  unusual,  extraordinary,  and  embar- 
rassing course  of  proceeding  to  be  adopted  by  the  court. 

Mr,  mil. — I  can  only  say  that,  in  response  to  the  suggestion  of  3Ir.  Pryor, 
fairness  requires  that  I  should  state  that  I  have  had  no  personal  interview 
with  any  individual  in'  regard  to  the  matter;  but  I  have  had  inter\'iews  with 
other  individuals  who  furnished  me  information  which  the  court  ought  to 
know  about  before  this  question  is  disposed  of. 

Judge  Neilson. — Now,  you  will  please  understand  that  I  consider  this  a 
departure  from  the  proper,  strict  course,  and,  as  Mr.  Shearman  was  discreet 
enough  to  put  it,  as  a  favor — not  to  be  followed  hereafter,  however — not  to 
be  a  precedent.  But  if  you  call  a  witness  it  must  be  to  show  that  this  juror 
has  a  bias,  or  has  expre3i>ed  an  opinion — not  a  witness  to  show  he  transacts 
business  with  an  insurance  company,  or  does  not;  that  is  immaterial. 

Mr,  Bench, — Do  I  understand  that  that  is  a  special  favor  granted  to  this 
defendant,  and  not  to  be  conceded  to  us  under  similar  circumstances  ? 

Judge  Neilbon. — Not  conceded  to  them.  They  shall  not  regard  it  as  a 
precedent.     They  shall  not  claim  it  hereafter,  if  it  is  granted  now. 

Mr.  Beach. — Well,  sir,  how  shall  we  understand  ? 

Judge  Meilson. — I  do  not  say  I  would  not  accord  you  the  Siime  privilege; 
but  if  a  witness  is  called,  it  must  he  to  the  point  that  this  man  has  expressed 
an  opinion, — not  that  he  has  been  at  church,  or  has  not  been. 
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Mr,  Beach. — Well,  what  limit  is  there  to  this  liberty,  this  license  ?  How 
long  is  this  question  to  be  open  ? 

Judge  Neilson.— One  hour.     Now  call  the  next  juror. 

Mr,  Shearman, — Allow  me  to  say  we  do  not  think  of  asking  this  favot 
without  being  willing  to  grant  it  at  another  time  to  the  other  side.  We 
therefore  ask  on  our  part  that  your  Honor  make  that  exception  in  their 
faYor. 

Chableb  B.  Westhan,  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr,  Full&rton. — You  reside  in  Brooklyn  ?     A.  Yes,  sir. 

Q.  Carry  on  business  in  Brooklyn  ?    A.  No,  sir;  in  New  York. 

Q.  What  is  your  business  ?  A.  The  manufacture  of  telegraph  instru- 
ments'and  light  machinery. 

Q.  How  long  have  you  resided  in  Brooklyn  ?  A.  Well,  I  was  born  in 
Brooklyn  and  resided  most  of  my  life  here. 

Q.  Have  you  read  anything  in  regard  to  the  controversy  between  the 
parties  to  this  action  i    A.  Yes,  sir. 

Q.  The  most  that  has  been  published  ?  A.  Well,  as  a  general  thing,  I 
have  not  interested  myself  very  much  in  it. 

Q.  Have  you  formed  any  opinion  in  regard  to  the  merits  of  the  contro- 
versy ?    A.  No,  sir. 

Q.  Did  you  receive  any  impression  from  reading  ?  A.  Well,  I  have 
received  a  slight  impression  in  conversation  with  others. 

Q.  Does  that  impression  still  exist  ?    A.  No,  sir. 

Q.  How  did  you  get  rid  of  it  ?  A.  Well,  I  am  in  the  habit  of  reading 
the  papers  a  great  deal,  and  of  course  it  was  something  that  interested  me  at 
the  time ;  but  my  business  has  been  so  that  I  have  had  to  pay  some  attention 
to  that  too. 

Q.  You  did  not  read  it,  then,  with  any  very  great  interest  ?  A.  No,  sir; 
it  was  merely  at  the  time  I  was  reading  it  I  took  interest  in  it. 

Q.  But  you  did  not  read  it  with  a  view  of  forming  an  opinion  ?      A.  No 
sir. 

Q.  You  say  you  did  not  form  an  opinion  ?     A.  No,  sir. 

Q.  Well,  do  you  think  that  you  could  take  your  seat  in  the  jury-box  and 
determine  this  controversy  according  to  the  sworn  evidence  that  might  be 
We  before  you  i     A.  Yes,  sir. 

Q.  Without  being  influenced  one  way  or  the  other  by  any  previous  opinion 
**'■  impression  that  you  had  formed  or  received  in  regard  to  it  ?    A.  Yes,  sir. 
Q.  You  would  not  be  embarrassed,  then,  from  the  fact  that  you  had  read 
*^d  received  impressions  in  regard  to  the  case,  in  disposing  of  it  ?    A.  No, 

^.  Well,  have  you  no  impression  now,  one  way  or  the  other  in  regard  to 
'^  ^       A.  Well,  I  can't  say  that  I  have. 

CJ.  Well,  you  ought  to  &now  whether  you  have  or  not  ?      A.  No,  sir;  at 
^    prcHent  time  I  have  not.     If  I  have  it  is  so  slight  that  I  could  not  call  it 
^  tupression. 
CJ.  Have  you  any  acquaintance  with  either  of  the  parties  ?     A.  No,  sir. 
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Q.  Where  do  you  attend  divine  service  ?  A.  Well,  I  am  not  in  the  habit 
of  attending  regularly  at  any  church.  Once  in  a  while  I  feel  like  going  to 
church  ;  it  is  according  to  wherever  my  fancy  takes  me. 

Q.  Where  have  you  been  in  the  habit  of  going  when  you  felt  inclined  to 
go  ?  A.  Well,  I  went  to  Dr.  Carroll's  church,  Bedford-avenue ;  the  Baptist 
Church,  comer  of  Washington  and  Qates-avenues ;  Universalist  Church,  in 
Clermont-avenue,  and  churches  around  the  neighborhood  where  I  live. 

Q.  Are  you  a  man  of  family  ?    A.  Yes,  sir. 

Q.  Does  your  family  attend  service  ?    A.  Yes,  sir ;  my  wife  does. 

Q.  Generally  with  you  ?  A.  Whenever  we  can'  get  a  chance  to  get  out 
together. 

Q.  Where  does  she  go  when  you  can't  attend  her  ?  A.  Well,  she  has 
been  in  the  habit  of  attending  Dr.  Carroll's  church,  in  Bedford-avenue,  with 
her  mother  and  father. 

Q.  Are  you  acquainted  with  Dr.  Carroll  ?  A.  Well,  I  am  slightly  ac- 
quainted with  him ;  I  know  him  very  well  by  sight. 

Q.  And  is  your  wife  a  communicant  of  that  church  ?     A.  No,  sir. 

Q.  Any  of  your  family  communicants  of  that  church  ?  A.  None;  only 
my  wife's  family ;  they  all  belong  to  the  church,  and  are  regular  members. 

Q.  They  belong  to  that  church  ?     A.  Yes,  sir. 

Q.  Well,  does  the  doctor  make  pastoral  visits  at  your  house  ?  A.  Not  to 
my  house. 

Q.  He  does  to  your  mother-in  law's  ?    A.  Yes,  sir. 

Q.  Where  does  your  mother-in-law  live  ?  A.  I  believe  it  is  No.  6A8  Bed- 
ford— it  is  in  Bedford-avenue,  comer  of  Monroe-street. 

Q.  Is  your  father-in-law  living?     A.  Yes,  sir. 

Q.  What  is  his  name  ?     A.  Gelhardt — Chas.  P.  Qelhardt,  I  believe. 

Q.  Haven't  you  talked  this  over  in  your  family  frequently  ?    A.  Yes,  sir. 

Q.  With  your  mother-in-law  ?     A.  Yes,  sir;  I  believe  I  did. 

Q.  And  your  father-in-law  ?    A.  Yes,  sir. 

Q.  And  haven't  you  expressed  opinions  to  them  ?    A.  Yes,  sir. 

Q.  And  they  have  expressed  opinions  to  you  ?     A.  Yes,  sir. 

Q.  Decided  opinions  ?  A.  Well,  I  can't  say  whether  they  were  very  de- 
cided or  not;  of  course  it  was  just  in  conversation,  reading  the  papers. 

Q.  Did  you  all  agree,  or  did  you  take  different  sides  ?  A.  No,  sir,  I  gen- 
erally disagreed  with  them. 

Q.  And  warm  discussions  ?     A.  Oh,  no,  sir. 

Q.  Well,  a  little  animated  ?  A.  Well,  generally,  my  father-in-law  ;  I 
like  to  talk  to  him,  and  get  him  a  little  excited,  and  I  argued  with  him  once 
in  a  while. 

Q.  And  did  you  excite  him  ?    A.  Yes,  sir. 

Q.  And  did  he  excite  you  ?    A.  Well,  no,  sir. 

Q.  You  kept  cool  ?    A.  Yes,  sir. 

Q.  Didn't  all  that  controversy  tend  to  fix  in  your  mind  a  decided  opinion 
in  regard  to  this  case  ?  A.  No,  sir;  at  that  timo  I  had  none.  I  felt  as  if  I 
had  formed  a  kind  of  opinion  myself,  but  still  it  was  not  anything  decided. 
I  would  read  the  papers  over — I  would  read  one  side  of  the  story,  and  I  would 


Jan.  6,  1875.]  THE    JUBT.  169 

think  that,  and  then  I  would  read  the  other  side ;  and  it  left  me  in  doubt 
«.i.!ch  was  right. 

(^  When  were  you  summoned  as  a  juror  ?  A.  I  don't  remember  exactly; 
'}\y  I  think  it  was  the  day  before  New  Year's. 

Q.  By  whom  were  you  summoned  ?  A.  That  I  don't  know ;  but  it  is  by 
the  Sheriff 

Q.  Didn't  you  know  the  officer  ?  A.  I  did  not  know  the .  officer  that 
served  the  summons. 

Q.  Did  you  have  any  conversation  with  him  about  it  ?    A.  No,  sir. 

Q.  Have  you  held  any  conversation  or  controversy  with  any  person  since 
you  were  summoned  ?  A.  Only  so  far  as  business  is  concerned  that  I  have 
excused  myself;  I  have  papers  in  New  York  there,  and  of  course  when  par- 
ties came  to  me  and  wanted  to  know  the  reason  my  work  was  not  done,  I 
would  excuse  myself,  stating  that  I  was  drawn  on  the  jury,  but  at  that  time 
I  did  not  kdow  it  was  in  this  case. 

Q.  Beyond  that  have  you  held  any  conversation  with  any  person  or  per- 
sons with  respect  to  the  case  ?  A.  I  did  last  night ;  I  had  some  business  with 
a  gentleman  last  night;  he  asked  me  how  the  case  was  going  on;  and  I  told 
him  they  were  just  drawing  the  jury. 

Q.  Is  that  all  the  conversation  you  have  had  since  you  were  summoned  f 
A.  Yes,  sir. 

Q.  Is  that  all  you  had  with  him  ?  A.  Yes,  sir,  that  was  all ;  and  then  his 
wife  or  his  mother  asked  me  whether  Mr.  Beecher  was  there  or  Mr.  Tilton  was 
there;  that  was  about  all  the  questions  they  asked  me. 

Q.  Did  you  eirpress  any  opinion  to  them  ?    A.  I  expressed  no  opinion. 

Q.  Did  they  express  any  opinion  to  you  ?  A.  No,  sir — Well,  the  lady — 
sRe  is  a  member  of  Mr.  Beechcr's  church  I  believe ;  and  she  said  that 

Q.  I  didn't  ask  what  she  said;  did  she  express  any  opinion  to  you  ?  A. 
No,  sir,  not  exactly  an  opinion. 

Q.  Did  she  make  any  assertion  in  regard  to  it  ?  A.  No,  sir;  she  merely 
asked  me  what  I  thought  about  the  case. 

Q.  Well,  did  you  tell  her?  A.  I  told  her  I  had  no  business  to  think  just 
at  the  present  time. 

Q.  Is  that  the  answer  you  made  her  ?  A.  Yes,  sir;  as  near  as  I  can  recol- 
lect, it  was  to  that  effect. 

Q.  You.gave  that  answer  because  you  were  summoned  as  a  juror  ?  A. 
Yes,  I  mside  the  remark  to  the  gentleman ;  he  asked  whether  I  was  on  this 
panel;  I  told  him  I  was  on  this  panel,  and  that  was  the  reason  I  could  not 
see  to  his  work;  but  I  said  "  I  don-t  think  there  is  much  chance  of  me  get- 
ting on,  because  I  have  expressed  an  opinion."     I  stated  that  to  him. 

Q.  You  told  him  you  had  expressed  an  opinion  ?  A.  That  I  had  expressed 
an  opinion. 

Q.  You  did  not  expect  to  get  on,  then,  did  you  ?    A.  No,  sir. 

Q.  For  that  reason  ?     A.  Yes,  sir. 

Q.  Well,  when  did  you  express  the  opinion  to  which  you  then  referred  ? 
A.  Well,  it  was,  as  near  as  I  can  recollect,  in  conversation  among  the  folks 
at  the  bouse. 
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Q.  You  referred  then  to  these  discussions  with  your  father-in-law's  fam- 
ily, did  you  ?  A.  Yes,  sir;  and  may  be  parties  in  the  shop  that  came  there; 
they  have  asked  me  about  the  case,  and  of  course  I  have  had  to  answer  them; 
but  I  don't  remember  what  conversation ;  I  know  that  at  that  time  I  must 
have  expressed  an  opinion. 

Mr,  FuUerton, — We  withdraw  the  challenge. 

Mr,  Evftrts.  — lie  seems  to  me  to  be  a  good  juryman. 

Mr.  FulUrton, — Then  there  is  no  objection  to  him. 

The  Juror, — I  would  like  to  be  excused,  if  you  could. 

Mr.  FulUrton, — Well,  you  ask  too  late;  you  ought  to  have  spoken  a  little 
sooner. 

Henry  Thyer,  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr,  FuUerton, — Where  do  you  reside  ?   A.  No.  76  Noble-street,  Green  point. 

Q.  Where  do  you  carry  on  business  ?  A.  I  don't  carry  on  any  business  in 
particular. 

Q.  Retired  from  business  ?    A.  No,  sir;  I  keep  a  boarding-house  there. 

Q.  In  this  city  ?    A.  Yes,  sir. 

Q.  How  long  have  you  been  engaged  in  that  business  ?  A.  About  two  years. 

Q.  I  take  it  tor  granted  that  you  have  read  the  controversy  between  the 
parties  to  this  action  ?  A.  As  far  as  things  go,  I  certainly  did  read  the 
papers ;  but  never  took  no  interest  in  it. 

Q.  What  papers  have  you  been  in  the  habit  of  reading  ?  A.  I  generally 
take  The  Argus  ;  sometimes  I  have  read  The  Sun, 

Q.    The  Sun  of  New  York  ?     A.  Yes,  sir. 

Q.  And  The  Argus  of  this  city  i     A.  Yes,  sir. 

Q.  Did  you  read  the  statements  made  by  the  respective  parties  ?  A.  As  I 
stated  just  now,  I  read  them,  but  never  took  any  interest  in  either  side. 

Q.   Did  you  read  all  the  statements  of  the  parties  ?    A.  No,  sir. 

Q.  Did  you  read  tlie  report  of  the  Committee  ?     A.  No,  sir,  I  have  not. 

Q.  Have  you  formed  any  opinion  in  regard  to  it  ?  A.  Well,  sir,  I  have 
not;  that  is,  honestly  speaking. 

Q.  Did  you  get  no  impression  from  what  you  read  ?  A.  Not  the  least 
whatever;  1  never  took  no  interest  in  it. 

Q.  Have  you  conversed  with  a  good  many  persons  on  the  subject  ?  A. 
No,  sir. 

Q.  Discussed  the  matter  in  your  boarding-house  with  any  one  ?  A.  No, 
sir ;  not  at  any  time  whatever. 

Q.  Nor  with  any  member  of  your  family  ?    A.  No,  sir. 

Q.  Never  received  any  impression  one  way  or  the  other  ?  A.  Not  the 
least  whatever;  I  never  took  no  interest  in  it. 

Q.  Are  you  acquainted  with  either  of  the  parties  ?    A.  No,  sir;  I  am  not. 

Q.  Are  you  a  little  hard  of  hearing?     A.  No,  sir,  I  am  not. 

Q.  Where  do  3'ou  attend  church  ?  A.  The  Presbyterian  Church,  when  I 
go  to  church,  in  Kent-street,  Greenpoint. 

Q.  A  regular  attendant  ?    A.  No,  sir,  I  am  not. 

Q.  Do  you  attend  any  other  church  ?     A.  No,  sir,  I  do  not. 
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|.  Where  do  your  famil v  attend  ?     A.  Nowhere  at  all ;  my  children  go 
to  "fcl-te  Presbyterian  Church,  but  my  wife  does  not  go  to  church. 
CJ.  What  Presbyterian  Church  ?    A.  In  Noble-street.  " 

Q.  Who  is  the  pastor  of  that  church  ?,  A.  I  could  not  tell  you;  my 
chil<3ren  attend  the  school,  but  I  do  not  go  there  myself. 

Q.  Did  you  see  these  statements  that  you  say  you  liave  not  read  ?  A.  I 
dici  see  the  statements,  but,  as  I  said  before,  I  never  took  no  interest  in  them 
whi  x\  te  ver. 

CJ.  Where  did  you  see  them — in  what  shape  ?  A.  I  read  them  in  The  Sun 
and    likewise  in  The  Argm^  but  never  took  no  interest  in  it  whatever. 

Q.  How  does  it  happen  you  did  not  take  an  interest  in  a  subject  that 
ag^t:«ted  the  community  to  such  an  extent  as  this  did  ?  A.  Because  I  didn't 
tlii  x&k  it  was  to  my  benefit  to  do  so. 

^.  Don't  3*ou  interest  yourself  in  public  questions  ?    A.  No,  sir;  I  do  not. 
^.  How  are  you  engaged  during  the  day  ?     A.  I  am  an  iron-finisher;  I 
wr>i-k  for  John  H.  Keyser,  and  have  been  working  for  him  for  the  last  six 
.^^s^  ^rs  and  six  months. 

<J.  Please  state  what  is  his  business  again  ?     A.  A  stove  founder. 
<^.  In  this  city  ?    A.  Yes,  sir;  John  H.  Keyser,  of  Tweed  notoriety— one 
^^       ^be  parties  in  the  Tweed  case. 

<}.  Where  did  you  work  for  him  ?    A.  In  Noble-street,  at  the  foundry, 
^*      ^  stove-man. 

Mr,  FnUerton. — We  withdraw  the  challenge. 

Mr,  Ecarts — He  seems  to  us  to  be  a  good  juryman. 

The  juror  was  accepted. 

Ira  Down. — Called  and  sworn  on  the  challenge  for  principal  cause. 

}fr.  Pri/or.— Where  do  you  live  ?     A.  No.  170  Dufficld-st. 

Q.  Where  do  you  do  business  ?     A.  I  am  retired  from  business. 

Q.  What  wjis  your  business  ?     A.  Farmer,  Suffolk  county. 

Q.  How  long  since  you  retired  from  business  ?    A.  Ten  years. 

Q.  How  long  since  you  have  resided  in  Brooklyn  ?  A.  Between  one  and 
'^Vo  years. 

Q.  Have  you  a  family  :     A.  A  wife  and  one  child. 

Q.  You  have  heard  of  this  controversy,  have  you  ?  A.  I  have  read  it  in 
"^^he  Trihnne.     I  take  The.  Tribune  every  morning. 

Q.  What  have  you  read  of  it  ?     A.   I  have  not  read  but  very  little. 

Q.  You  have  read  but  very  little  ?  A.  I  have  been  the  most  of  the  rime  in 
^he  Christian  Association;  I  have  been  gone  about  half  the  time  from  home  to 
the  Christian  Association. 

Q.  Where  ?     A.  Myrtle-ave. 

Q.  What  were  you  doing  there  ?  A.  I  was  at  a  meeting  every  afternoon ; 
we  have  a  meeting  every  day  the  year  round,  Sundays  and  all. 

Q.  You  are  a  member  of  some  church  ?  A.  I  belong  to  the  Presbyterian 
Church  in  Mattituck.  where  I  came  from. 

Q.  Have  you  formed  a  connection  with  any  Presbyterian  church  in  Brook- 
lyn ?    A.  No,  sir. 
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Q.  You  have  not  got  any  letters  yet  ?  A.  No,  sir. 

Q.  D(»you  remember  what  articles  you  read  in  The  Tribune  touching  this 
matter  ?  A.  I  could  not  tell  you ;  I  have  read  but  very  little ;  I  have  a  good 
deal  of  headache,  and  my  eyes  trouble  me,  and  I  have  taken  but  very  little 
interest  in  it. 

Q.  Do  you  remember  whether  you  have  read  the  statement  of  either  of  the 
parties  ?  A.  What  little  I  read, sometimes  I  read  the  one  and  sometimes  the 
other. 

Q.  Did  what  you  read  make  any  impressiou  on  you  ?    A.  It  did  not. 

Q.  Made  no  impression  upon  you  ?    A.  No,  sir. 

Q.  Did  it  make  any  impression  on  you  at  the  time  ?     A.  No,  sir. 

Q.  What  do  you  mean  by  saying  it  made  no  impression  upon  you  t  A. 
One  I  would  read  a  little,  and  then  I  would  think  I  would  read  on  the  other 
side,  so  I  kept  reading  on  both  sides  and  formed  no  opinion. 

Q.  You  kept  the  balance  even  in  that  way  ?    A.  Yes,  sir. 

Q.  When  you  read  one  statement,  before  you  read  the  other  statement, 
your  mind  inclined  that  way  ?    A.  Very  little. 

Q.  So  no  impression  was  made  upon  you  in  any  way  by  anything  you 
read  ?    A.  No,  sir. 

Q.  Do  you  remember  whether  you  read  Mr.  Beecher's  statement  ?  A* 
A  very  little  of  it. 

Q.  Did  you  read  any  of  it  ?    A.  Perhaps  one-tenth  of  it. 

Q.  How  much  was  one-tenth  ?  A.  I  don't  know.  There  is  a  great  deal 
covered  over  with  it. 

Q.  Did  you  read  Mr.  Tilton's  statement  ?  A.  I  should  think  I  read  about 
one-tenth  of  that ;  a  little  of  it  I  looked  over. 

Q.  Did  you  read  the  report  of  the  Church  Committee  ?    A.  No,  sir. 

Q.  Did  you  read  any  of  the  evidence  that  was  developed  before  this 
Church  Committee  ?     A.  No,  sir. 

Q.  What  Christian  Association  is  this  you  speak  of — the  Young  Men's 
Christian  Association  ?    A.  Yes,  sir. 

Q.  What  denomination  ?    A.  All  denominations,  I  think. 

Q.  Composed  of  all  ?    A.  Yes,  sir. 

Q,  May  I  ask  why  you  have  not  got  your  letter  of  dismissal  from  the 
former  church  you  belonged  to  ?  A.  You  may ;  in  the  first  place,  I  have 
been  one  or  two  years  in  Brooklyn,  and  before  that  I  was  one  or  two  years  in 
Babylon,  Long  Island ;  and  I  have  been  moving  around,  and  for  that  reason 
I  have  not  got  any. 

Q.  What  church  do  you  attend  here  ?    A.  Talmage's. 

Q.  Do  you  attend  that  church  habitually  ?    A.  Part  of  the  time. 

Q.  Do  you  ever  go  to  any  other  church  ?    A.  Yes,  sir. 

Q.  Will  you  mention  any  other  church  you  go  to  ?    A.  Washington-street. 

Q.  Which  one  in  Washington-street — who  is  the  pastor  of  it  ?  A.  A  new 
pastor;  I  don't  think  I  know  his  name.  I  have  been  there  perhaps  five  or 
six  times,  and  to  Johnson-street  perhaps  five  or  six  times,  in  a  year. 

Q.  Do  you  ever  attend  Dr.  Van  Dyke's  church  ?    A.  No,  sir. 

Q.  Or  Dr.  Carroll's  ?    A.  No,  sir. 
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Q.  Have  you  ever  discussed  this  controversy,  or  any  branch  of  this  con- 
troversy with  any  person  ?  A.  I  don't  know  as  I  could  call  any  name  now; 
I  think  I  have  heard  them  say  a  few  words;  I  think  I  told  him  I  didn't  know 
anything  about  it,  I  heard  so  much  on  both  sides. 

Q.  Did  you  ever  hear  any  other  person  propound  any  opinion  on  it  t  A. 
I  think  I  have,  a  very  few. 

Q.  Have  you  heard  the  matter  discussed  much  f    A.  No,  sir. 

Q.  Very  little  ?    A.  Very  little. 

Q.  Did  you  hear  it  discussed  in  the  rooms  of  the  Christian  Association  t 
A.  I  never  heard  a  word  snid  about  it  since  I  have  been  here. 

Q.  Do  you  know  Mr.  Nicolls  ?    A.  No,  sir. 

Q.  He  keeps  a  hardware  store  in  Myrtle-avenue  and  Duffield-street;  do 
yon  know  him  ?    A.  No,  sir. 

Q.  You  do  not  know  him  ?    A.  I  think  I  do  know  him, 

Q.  He  keeps  a  store,  does  he  not  ?    A.  I  think  he  does. 

Q.  What  sort  of  a  store  ?    A.  Grocery,  I  think. 

Q.  Grocer  ?    A.  Yes,  sir. 

Q.  Did  you  ever  talk  with  him  about  this  matter  f  A.  I  have  heard  him 
talk  some. 

Q.  Did  you  make  any  response  to  him  ?  A.  I  think  it  is  very  likely  I  have 
aftid  a  few  words. 

Q.  Did  he  declare  any  opinion  upon  the  matter  ?    A.  Yes,  sir;  he  did. 

Q.  He  declared  a  pronounced  opinion,  did  he  not — a  decided  opinion  t 
A.  Yes,  sir. 

Q.  What  reply  did  you  make  to  him,  or  did  you  make  any  reply  to  him  ? 
A.  I  think  I  said  a  very  few  words ;  none  of  any  consequence. 

Q.  Did  you  indicate  whether  you  dissented  from  or  concurred  with  his 
opinion  ?    A.  Not  either  way. 

Q.  Do  you  remember  what  he  said  ?    A.  No,  sir;  I  don't. 

Q.  Did  the  declaration  of  Mr.  Nicolls^s  opinion  to  you  make  any  impres- 
sion upon  yoa  ?    A.  No,  sir. 

Q.  Do  you  remember,  when  Mr.  Nicolls  expressed  an  opinion  whether 
that  was  then  your  opinion  or  not  ?  A.  I  didn^t  have  any  opinion  either  way, 
as  I  said,  on  cither  side. 

Q.  Have  you  endeavored  to  avoid  forming  an  opinion  ?    A.  No,  sir. 

Q.  How  often  do  you  see  Mr.  Nicolls  ?  A.  I  trade  there  considerably. 
He  don^t  come  in  there  until  about  1  or  2  o'clock.  Perhaps  I  see  him  once  a 
fortnight,  or  once  a  week;  sometimes  oftener,  and  sometimes  not  as  often;  I 
don't  go  in  there  very  often — once  in  a  great  while. 

Mr,  FuUerton, — I  offer  this  letter  in  evidence. 
The  Witness. — Yes,  sir. 

Mr.  FulUrton. — In  whose  handwriting  is  the  paper  ?  A.  Theodore 
Tilton'a. 
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Q.  Can  you  remem>)er  now  how  often  yon  have  discussed  it  with  him  ? 
A.  Within  six  months  I  tliink  I  have  been  in  then^  perhaps  from  four  to  six 
times  talking  witli  other  persons,  and  may  be  once  or  twice  he  has  spoken  to 
me  about  it — may  be  six  times  in  six  months. 

Q.  How  long  did  those  discussions  generally  last  ?  A.  May  be  I  would 
stay  in  one  minute,  and  transact  my  business  and  go  out. 

Q.  Did  you  make  no  reply  to  him?  A.  Xo,  sir;  once  or  twice  he  has 
spoken  to  me,  and  may  be  I  would  stay  three  minutes  in  there. 

Q.  Did  you  make  no  rej>ly  to  him  ?  A.I  could  not  recollect  what  I  did 
say— not  a  word  now — I  took  so  little  interest  in  it. 

Q.  You  won't  say  you  did  not  reply  to  him  ?  A.  No,  sir,  I  won'i 
say  I  did  not;  I  could  not  recollect  what  I  said  to  him,  I  took  so  little 
interest  in  it. 

Q.  Are  you  sure  that  on  some  one  of  those  discussions  you  didn't  make 
any  reply  to  him  ?     A.  I  would  not  be  sure  either  way. 

Q.  What  do  you  think — what  is  your  impression  ?  A.  Well,  I  would 
think — as  he  would  be  talking,  perhaps  I  answered  him  in  some  form  or 
other;  I  think  I  did;  I  don't  generally  let  anybody  talk  without  I  say  a  few 
words;  I  don't  know  but  I  have. 

Q.  What  is  the  answer  you  say  you  may  have  given  him ;  what  did  that 
express,  or  contain,  or  import;  did  it  convey  an  opinion  that  you  had  ?  A. 
No,  sir. 

Q.  Your  answer  did  not  indicate  any  opinion  on  ycmr  part  at  all  ?  A. 
No,  sir. 

Q.  Did  you  ever  tell  him  not  to  discuss  the  matter  with  you  ?  A.  I 
don't  think  I  did.  I  thought,  as  I  was  in  his  store,  I  could  go  out  as 
soon  as  I  had  my  business  done,  and  need  not  come  in  again  unless  I  bad  a 
mind  to. 

Q.  When  did  you  have  your  last  discussion  with  him?  A.  I  think  it  is 
one  or  two  months  since  a  word  has  been  spoken. 

Q.  When  did  he  last  mention  the  subject  to  you  ?  A.  I  think  it  has  been 
as  long  as  two  months. 

Q.  When  did  he  last  mention  it  in  your  presence  ?  A.  I  think  that  it  is 
as  much  as  two  months — I  think  it  is. 

Q.  Do  you  consider  that  the  interests  of  Christianity  are  involved  in  this 
trial  ?  ♦     A.  No,  sir. 

Q.  Do  you  conceive  that  the  character  of  the  Christian  ministry  is 
involved  in  this  trial  ?    A.  No,  sir. 

♦  In  Pe^yple  v.  ChrutU  (2  Park.  Cr.  579  ;  S.  C.  2  Abb.  Pr.  256  [Supreme  67. 
185o],  Clkrkk,  Mohkis  and  Mitchell,  JJ.,  opin.  by  Mouris,  J),  which  was  an 
iudictment  for  riot  arising  out  of  prejudices  between  Roman  Cutholicsand  others, 
defendants  were  members  of  a  society  ot  Hibernians  and  Catholics.  Held,  com- 
petent  to  ask  a  juror,  "  have  you  any  bias  or  prejudice  against  Kcmian  Catholics  ?" 
and  that  it  was  error  t<)  allow  him  to  refuse  to  answer,  upon  the  ground  that  his 
answer  would  tend  to  disgrace  him.  The  court  says,  •*  The  rijyht  to  an  inipar- 
lial  jury  is  not  to  be  sncriticed  to  the  fear  or  apprehension  of  wounding  the  feel- 
ing»  of  others.  .  .  .  There  is  neither  dishonor  nor  disgrace  attached  to  the  fact 
that  a  man  had  formed  an  opinion  upon  any  subject  which  agitated  public  con- 
sideration." 
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Q..  Do  you  take  any  religious  newspaper  t     A.  No,  sir. 
-Vr.  EearU. — He  seems  to  be  a  good  juror. 
The  juror  then  took  his  seat,  accepted. 

Groboe  Hull,  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr.  Pryor. — Wh<*re  do  you  live  ?     A.  N9.  102  Devoe-st. 

Q.  What  is  your  busine>-s  ?    A.  Carpenter. 

Q.  How  long  have  you  lived  here  ?    A.  About  23  years. 

Q.  Have  you  ever  heard  of  this  controversy  ?    A,  I  have,  sir. 

Q.  Did  you  ever  read  anything  about  it  ?     A.  I  did. 

Q.  Did  what  you  read  make  any  impression  upon  your  mind  ?    A.  It  did. 

Q.  Did  you  form  an  opinion  touching  the  controversy  ?    A.  I  did  not. 

Q.  Have  you  ever  formed  an  opinion  ?    A.  I  have  not. 

Q.  Tou  had  an  impression  ?    A.  I  had. 

Q.  What  is  the  difference  between  an  opinion  and  an  impression,  in  your 
view  ?  A.  When  a  roan  forms  an  opinion,  he  has  something  to  form  an 
opinion  fnim. 

Q.  When  he  forms  an  impression,  he  forms  it  without  any  cause  at  all  t 
A.  Well,  not  a  positive  cause. 

Q.  What  produced  this  impression  upon  your  mind  ?  A.  Articles  that  I 
read. 

Q.  What  articles  did  you  read  ?  A.  I  read  articles  in  relation  to  this 
controversy  between  Mr.  Tilton  and  Mr.  Beecher, 

Q.  Which  articles — statements  of  the  parties  or  newspaper  articles  ?  A. 
The  newspaper  articles  published ;  their  statements  I  presume  it  was — some 
of  them. 

Q.  Have  you  read  any  of  the  statements  of  the  parties  themselves  ?  A.  I 
have. 

Q.  Did  you  read  Mr.  Beecher's  statement  ?    A.  I  did. 

Q.  Did  you  read  Mr.  Tilton's  statement  ?     A.  I  did  not. 

Q.  You  have  read  only  Mr.  Beecher's  statement  ;  did  you  read  the 
testimony  before  the  Church  Investigating  Committee  ?     A.  JNot  fully. 

Q.  Did  you  read  any  of  it  i     \.  Very  little. 

Q.  What  did  you  read  of  it  ?     A.  I  am  not  able  to  tell. 

Q.  Did  you  read  the  report  of  the  Committee  ?  A.  Not  fully;  only  the 
conclusion. 

Q.  You  read  the  conclusion  ?     A.  Yes,  air. 

Q.  Did  it  make  any  impression  upon  you  ?  A.  The  report  of  the  Commit- 
tee ? — no  sir. 

Q.  None  whatever  ?    A.  No,  sir. 

Q.  What  has  become  of  the  impression  you  say  yon  arrived  at  ?  A.  It 
still  remains. 

Q.  May  I  ask  you  as  to  the  tenacity  or  strength  of  that  impression — is  it  a 
very  mild  impression  or  a  pretty  tenacious  one  ?     A.  It  is  very  tenacious. 

Q.  And  you  still  retain  that  impression  ?    A.  Yes. 

Q.  I  suppose  it  would  require  some  argument  or  evidence  to  remove  that 
impresrion  ?    A.  It  would. 
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Q.  Notwithstanding  you  had  this  impression,  you  would  fairly  listen  to 
the  evidence,  would  you  not,  and  would  you  not  conscientiously  render  a 
verdict  according  to  the  evidence,  irrespective  of  this  present  impression  ? 
A.  I  would. 

Q.  Do  you  attend  any  church  ?    A.  I  do. 

Q.  Which  church  ?    A.  The  First  Baptist  Church  of  Brooklyn. 

Q.  Who  is  the  minister  ?     Af  The  Rev.  Dr.  Reed. 

Q.  Are  you  a  communicant  of  tliat  church  ?  .A.  Yes,  sir. 

Q.  Do  you  know  either  of  the  parties  in  this  controversy  ?  A.  I  do 
not. 

Q.  You  have  heard  of  both  of  them  ?    A.  Yes,  sir. 

Q.  You  have  no  prejudice  against  either  of  them  ?    A.  None  at  alb 

Q.  Your  mind  is  indefinite  and  even  as  between  them  both  ?    A.  It  is. 

Mr,  Pryor, — We  withdraw  our  challenge. 

Mr,  Shearmnn. — We  are  willing  to  accept  the  juror. 

Judge  Neilson. — Take  your  seat,  sir. 

Judge  Neilsox. — Now,  Mr.  Shearman,  have  you  got  witnesses  in  regard 
to  the  qualifications  of  the  juror,  Andrew  Mackey  ? 

Mr,  Pryor. — I  understand  that  the  defendant  has  not  challenged  him  yet. 

Judge  Neilson. — The  juror  was  examined  on  the  challenge. 

Mr,  Pryor. — On  what  ground  is  the  challenge  ?  It  is  not  enough  to  say 
that  he  does  not  stand  indifferent;  it  must  be  shown. 

Judge  Neilson. — That  juror  has  denied  that  he  has  formed  or  expressed 
any  opinion.  The  counsel  are  at  liberty  to  prove  that  he  has  expressed  an 
opinion. 

Mr,  Bea4^h.—We  withdraw  our  challenge  to  the  juror. 
.    Mr.  Hhenrman. — Then  we  challenge  the  juror. 

Judge  Neilson. — Now  you  are  at  liberty  to  prove  that  the  juror  has 
expressed  an  opinion.* 

Silas  B.  Dutcher,  called  by  defendant  as  a  witness,  and  sworn. 

Mr,  Hill, — Have  you  seen  Mr.  Mackey^  the  juror  ?     A.  I  have. 

Q.  Were  you  in  court  when  he  was  examined  ?     A.  I  was. 

Q.  Did  you  hear  him  mention  the  fact  oi  his  having  done  business  with 
you  ?     A.  I  understood  him  to  have  mentioni^d  my  name. 

Q.  Is  it  true  that  he  did  business  with  you  ? 

Mr,  Beach  objected  to  the  question  as  irrelevant  and  immaterial. 

Mr.  Hill, — The  statute  provides  that  the  jurors  shall  be  free  from  all  legal 
exception,  and  shall  be  of  fair  character  and  approved  inte»;rity.  The  juror 
has  stated  that  he  has  done  business  with  Mr.  Dutcher,  and  we  propose  to 
show  that  he  has  not. 

Q.  Are  you  connected  with  an  insurance  company,  Mr.  Dutcher  ?  A.  No ; 
I  am  not. 

Mr,  Beach, — But  there  is  a  Mr.  Dutcher  connected  with  an  insurance  com- 

♦  When  a  juror  has  been  challenged,  a  witness  may  be  called  to  prove  the 
ground  of  challenge.  Supreme  Ct.,  1823,  Pringle  «.  Huso  (1  Goto.  4^2) ;  Oyer  & 
T.  1823  (People  D.  Fuller  (2  Park  Or.  10). 
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\ 
]Mmy.     The  juror  said  that  he  thought  his  name  was  Silas  B.  Dutcher. 
However,  we  withdraw  our  objection. 

JuDGB  Neilson. — I  wish  to  ask  the  learned  counsel  whether  he  thinks  it 
proper  now  to  call  witnesses  to  all  the  collateral  topics  to  which  he  examined 
the  juror  ? 

Mr,  Shearman. — We  take  the  ground  that  the  statute  is  very  broad,  and 
prohibits  the  Commissioners  of  Jurors  from  bringing  any  person  who  is  not  of 
fair  character,  of  approved  integrity,  and  of  sound  judgment,  and  well 
informed.  Now,  when  we  show,  if  we  can  show,  that  this  juror  has  sworn  to 
having  had  dealings  with  Silas  B.  Dutcher — a  gentleman  as  well  known  in 
Brooklyn  as  your  Honor  yourself — concerning  whose  name  it  is  almost  impos- 
sible that  any  man  of  tolerably  sound  judgment,  and  in  the  least  well-informed, 
coald  make  a  mistake,  and  when  we  then  show  that  he  has  had  no  dealings 
^th  that  gentleman,  I  think  we  raise  a  strong  presumption  that  he  is  either 
not  of  approved  integrity,  or  not  at  all  well  informed — not  well  informed 
«bout  his  own  business.  It  raises  a  presumption  as  to  iiis  incapacity  in  the 
transaction  of  busincHS  required  by  a  juror,  because  he  can  not  transact  his 
own  business  in  a  sufficiently  intelligent  manner  to  recognize  his  own  cus- 
tomers. 

Judge  Neilson. — Suppose  the  juror,  in  good  faith,  in  answering  your 
interrogatory,  made  a  mistake  ? 

Mr,  Shearman. — Certainly  be  can  show  it  is  a  mistake.  But  suppose  a 
juror  should  come  and  state  that  he  was  engaged  by  Joseph  Neilson  of 
Brooklyn. 

Judge  Neilson. — Please  to  leave  me  out. 

Mr,  Shearman. — Well,  suppose  that  he  stated  that  he  was  engaged  by 
William  M.  Evans,  a  lawyer  in  New  York,  and  we  then  ask  him  if  he  could 
see  him  here  in  court,  and  he  said  he  could  not,  would  not  that  go  to  the 
question  whether  the  juror  was  of  sound  judgment  or  well  informed  ?  The 
point  we  have  to  make  in  regard  to  this  juror  is  a  delicate  one,  and  it  is,  that 
he  is  not  of  sound  judgment. 

Judge  Neilson  — They  do  not  object  to  your  examining  Mr.  Dutcher. 
Mr.  Hill. — Has  this  gentleman,  Mr.  Mackey,  ever  had  any  business  with 
you?     A.  No,  sir. 

Mr,  Beacli. — Are  you  connected  with  any  insurance  company  ?  A.  I  am 
not 

Q.  Do  you  know  a  Mr.  Dutcher  connected  with  an  insurance  company  ? 
A.  I  know  there  is  one. 

Q.  What  company  is  he  connected  with  ?  A.  My  impression  is  that  it  is 
with  the  Continental. 

Mr,  Morris. — In  what  office  is  Mr.  Dutcher  ?    A.  I  do  not  know. 

Thoxas  E.  Peajisall  called  as  a  witness  on  the  trial  of  the  challenge  of 
ifr.  Mackey^  and  sworn. 

Mr,  JKtt.— Where  do  you  reside  ?    A.  No.  105  Sixth-avenue. 

Q.  Do  you«ttend  Dr.  Talmage^s  church  in  Schermerhorn-street  f    A.  I  do. 

Q.  How  long  have  you  attended  it  ?    A.  Ever  since  it  was  built. 
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Q.  Did  you  attend  the  church  which  Was  there  upon  that  site  before  the 
fire  ?    A.  I  did. 

Q.  For  how  long  ?    A.  From  the  time  that  church  was  built. 

Q.  Did  you  attend  the  church  the  morning  of  the  fire,  at  the  time  it  was 
destroyed  ?    A.  No,  sir;  not  until  I  heard  of  the  fire. 

Q.  What  time  did  you  go  there  ?  A.  I  don't  know,  sir;  I  heard  the  bells 
ring  for  the  fire,  and  looked  out  of  my  window  and  saw  the  fire  and  went  to  it. 

Q.  What  time  did  you  get  there,  to  your  knowledge  ?  A.  I  think  the  fire 
occurred  about  the  time  that  we  go  to  church. 

Q.  Do  you  know  whether  there  was  any  preaching  there  that  morning  at 
all  ?    A.  I  don't  think  there  was. 

Q.  Do  you  know  whether  Mr.  Talmage  attended  his  church  to  preach 
that  morning  ?    A.  I  do  not  know,  sir. 

Q.  Was  the  fire  before  the  service  or  after  ?  A.  It  was  before  the  service; 
it  was  just  at  the  time  of  the  morning  service  that  the  fire  began. 

Q.  The  bells  were  just  ringing  for  church  ?    A.  Yes. 

Q.  It  was  a  very  sudden  fire  '    A.  Yes ;  the  same  as  all  fires. 

Q.  It  entirely  destroyed  the  building  ?  A.  It  took  a  long  time,  as  I  under- 
stood, before  it  developed  itself;  the  fire  got  down  from  the  cellar  at  the  floor. 

Q.  And  the  fire  continued  and  the  building  was  burned  up  before  any 
service  was  held  ?    A.  Yes,  sir. 

Mr,  Morris. — The  congregation  had  gathered  partly  before  the  fire  ?  A, 
I  do  not  know,  sir. 

Q.  Did  you  understand  they  were  in  the  church  at  the  time  of  the  fire  ? 
A.  I  don't  know ;  I  was  attracted  to  church  by  the  fire. 

Q.  Do  you  know  Mr.  Dutcher,  connected  with  an  insurance  company? 
A.  I  do,  sir. 

Mr,  Shearman. — Are  you  acquainted  with  Mr.  Mackey  ?    A.  I  am,  sir. 

Q.  How  loEg  have  you  been  acquainted  with  him  ?  A.  All  my  life,  I 
think,  almost. 

Q.  Have  you  been  well  acquainted  with  him  ?  A.  No,  sir;  I  know  where 
he  is,  and  I  know  that  he  has  a  real  estate  office  in  Fulton-ave. 

Q.  Have  you  done  business  with  him  ?  A.  I  don't  think  we  have  ever 
done  business  with  each  other;  I  may  have  done  some  business  with  his 
brother  a  year  ago. 

William  Richardson  called  as  a  witness  on  the  trial  of  the  challenge  of 
Mr,  Mackey^  and  sworn. 

Mr.  Hill. — Do  you  reside  in  this  city  ?    A.  I  do,  sir. 

Q.  Do  you  recollect  the  occasion  when  Dr.  Talmage's  church  in  Schermer* 
hom-st.  was  destroyed  by  fire  ?    A.  Yes,  sir. 

Q.  When  did  you  hear  the  alarm  of  fire  ?  A.  I  think,  the  fire  occurred 
Dec.  21,  1872,  about  10  minutes  after  10  o'clock  in  the  moniing.  I  was  on 
my  way  to  church  at  the  time. 

Q.  Are  you  sure  of  the  date  ?  A.  I  am  sure  it  was  the  Sunday  nearest  to 
the  2l8t  of  December,  and  I  think  that  was  the  exact  date. 

Q.  Did  you  go  to  the  fire  ?    A.  I  did  not  then. 
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Q.  Did  you  go  there  afterward,  to  be  sure  that  that  was  the  alarm  ff    A. 
I  did,  immediately  after  service. 

Frakk  Benbok  called  as  a  witness  on  the  trial  of  the  challenge  of  Mr, 
Mddbey,  and  sworn. 

Mr.  Bill. — Where  do  you  reside  ?    A.  In  Boerum-place. 

Q.  Where  is  your  business  ?    A.  In  the  billiard  room  of  Mr.  John  B.  Riley. 

Q.  Do  you  know  Andrew  Mackey  ?    A.  I  know  the  gentleman. 

Q.  Have  you  seen  him  ?    A.  Yes,  sir. 

Q.  He  has  been  at  your  place  ?    A.  Yes,  sir. 

Q.  Did  you  ever  henr  him  speak  about  the  Tilton-Beecher  scandal  ff    A. 
I  have  heard  him  make  some  few  remarks  about  it. 

Q.  When  ?    A.  I  can  not  say  exactly  the  date. 

Q.  How  long  since  ?    A.  Two  or  three  months,  it  may  be. 

Q.  Who  commenced  the  conversation  ?  A.  I  can  not  say ;  I  may  have 
begun  it  myself. 

Q.  Did  Mr.  Mackey  express  any  opinion  about  it  ?    A.  He  did. 

Q.  A  decided  opinion  ?  A.  How  decided  it  was  I  do  not  know ;  he 
expressed  an  opinion  to  me. 

Mr,  Shearman. — If  your  Honor  please,  this  is  our  testimony,  anc^^we  think 
that  we  have  shown  that  the  juror  has  expressed  an  opinion. 

Mr,  Beach. — The  character  and  extent  of  that  opinion,  whether  it  relates 
to  the  merits  of  the  case,  does  not  appear.  If  the  juror  has  fallen  into  an 
error  as  to  the  particular  period  of  the  burning  of  Dr.  Talmage^s  church,  it 
^oes  not  affect  him.  There  is  no  evidence  that  lie  has  expressed  any  opinion 
in  the  case  to  form  a  disqualification. 

JuDOB  Nbilson. — I  think  there  is  sufficient  to  show  that  the  juror  must 
stand  aside.  We  must  have  a  jury  that  is  free  from  all  question.  You  are 
excused,  Mr.  Mackey. 

Austin  Packabd  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr.  Beach. — Have  you  formed  any  opinion  in  regard  to  the  merits  of  this 
case  ff    A.  I  don't  know  that  I  have. 

Q.  Do  you  know  that  you  have  not  ?    A.  I  know  I  have  not  fully. 

Q.  From  what  you  have  read  and  heard  of  the  case,  have  you  received 
any  definite  impression  in  regard  to  its  merits  7  A.  Not  definite;  no  sir;  I 
thould  require  more  testimony  to  come  to  a  correct  conclusion  in  regard  to 
the  facts  in  the  case. 

Q.  I  judge  from  what  you  say  that  yon  have  at  least  a  qualified  impression  ff 
i.  I  have  read  it,  and  had  an  imprcs8i(m,  of  course.  I  have  not  a  final 
impression,  what  would  be  necessary  to  form  a  correct  conclusion. 

Q.  What  is  your  business  ?    A.  Manufacturer  of  ships'  stoves. 

Q.  Are  you  acquainted  with  either  of  the  parties  to  this  action  ?    A.  No,  sir. 

Q.  Have  you  any  association  in  any  way,  directly  or  indirectly,  with  them, 
bnnness  or  social  ?    A.  No,  sir.'*' 

*  Intimate  acquaintance  with  a  party, — held,  a  ground  of  incompetency 
{Thom*»  Case,  4  City  H.  Rec.  81).  Friendship  or  clientage  is  not  a  disqualifica- 
^n  as  matter  of  law  {Regina  v.  Oeach,  0  Carr.  &  P.  409). 
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Q.  Are  you  a  church  member  ?    A.  No,  sir. 

Q.  Are  you  a  member  of  a  religious  organization  ?  A.  I  have  a  seat  in 
Mr.  Halsey's  church,  in  Franklin-ave. 

Q.  Do  you  think  your  mind  is  in  that  condition  that  you  could  hear  and 
decide  on  the  evidence  in  this  case  if  you  were  swoni  as  a  juror,  without  feel- 
ing any  bias  or  prepossession  from  any  impression  you  have  received  ?  A.  I 
don't  know  of  anything  that  would  affect  it. 

Q.  Have  you  been  accustomed  to  talk  upon  this  subject  ?  A.  I  have  had 
street  conversations — car  conversations. 

Q.  It  is  a  subject  that  could  hardly  be  avoided.  Have  you  had  any  special 
discussion  upon  the  subject  with  any  friend  ?  A.  No,  sir;  I  don't  know  of 
anything  particular  affecting  this  case. 

Q.  You  know  there  have  been  various  publications  by  the  different  parties 
connected  with  the  controversy  ?    A.  Yes,  sir. 

Q.  Upon  reading  these  publications  have  you  expressed  any  opinion  in 
regard  to  their  character  or  effect,  or  credibility  ?  A.  I  don't  know  that  I 
have;  I  don't  recollect  of  doing  so  now. 

Q.  Do  you  now  recollect  to  have  formed  any  opinion  in  regard  to  these 
publications  ?  A.  Well,  I  don't  know  that  I  have  formed  any  opinion  on  the 
subject  other  than  that  it  was  part  of  a  scandal. 

Q.  You  have  received  from  those  nothing  but  that  transient  impression 
which  every  intelligent  man  receives  from  reading  publications  ?  A.  I  don't 
know  of  anything  else;  I  have  no  partiality  for  either  of  the  parties. 

Mr,  Beach. — ^I  withdraw  the  challenge,  sir. 

Mr,  Etarts. — How  long  have  you  lived  in  Brooklyn  ?  A.  Some  26  or  28 
years. 

Q.  Is  the  business  you  carry  on  carried  on  also  in  Brooklyn  ?  A.  Yes, 
sir;  I  have  been  in  the  business  for  40  years. 

Q.  So  that  your  business  and  residence  is  that  of  a  Brooklyn  man  ?  A. 
My  business  is  in  New  York. 

Q.  You  go  to  New  York  to  your  business  for  the  day  ?    A.  Yes,  sir. 

Mr,  Evarts, — We  think  he  is  a  good  juryman,  if  your  Honor  please. 

Judos  Neilbon. — Take  a  seat,  sir. 

John  Winseckel  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr,  Beach. — Are  you  acquainted  with  either  of  the  parties  ?    A.  No,  sir. 

Q.  Are  you  attached  to  any  church  congregation  ?  A.  No,  sir;  I  belong 
to  a  church. 

Q.  What  church  ?    A.  The  Catholic  Church. 

Q.  You  have  heard  something,  I  suppose,  of  this  case  ?  A.  Oh  I  yes;  I 
have  heard  something. 

Q.  And  read  something  about  it  ?    A.  Yes. 

Q.  Have  you  formed  any  opinion  in  regard  to  its  merits  ?    A.  No,  sir. 

Q.  You  have  received  no  decided  impression  in  regard  to  the  truth  of 
the  charge  against  Mr.  Beecher  ?     A.  Mo  sir. 

Q.  Have  you  any  bias  or  prejudice  which  would  influence  your  judgment 
if  sitting  as  a  juror  under  oath  ?    A.  No,  sir. 
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Q.  You  have  none  ?     A.  No,  sir. 

Q.  What  is  your  business?  A.  I  am  a  fire  insurance  agent,  and  do 
business  in  real  estate. 

Q.  Where  is  your  place  of  business  ?  A.  No.  459  Grand-street,  over  in 
Wtlliamsburgh. 

Q.  How  long  have  you  resided  in  Brooklyn  ?    A.  Twenty  years. 

Q.  Are  you  a  man  of  family  ?    A.  Yes,  sir. 

Q.  Have  you  conversed  to  any  considerable  extent  upon  the  subject  of 
this  difficulty  f  A.  I  don't  like  to  be  on  this  jury;  I  would  like  to  be  free 
if  I  could. 

Q.  Have  you  been  in  the  habit  of  talking  about  this  subject  f  A.  No, 
sir;  sometimes  a  little,  of  course,  when  we  read  something  in  the  papers. 

Q.  But  what  you  read  never  led  you  to  express  any  opinion  in  regard  to 
it  ?    A.  No,  sir ;  to  nobody. 

Q.  And,  so  far  as  you  know,  your  mind  is  perfectly  clear  to  hear  and 
decide  tiiis  case  upon  the  evidence,  if  you  sit  as  a  juryman  in  itf  A. 
Yes,  sir. 

Mr,  Beach, — We  withdraw  our  challenge. 

Mr.  Shearman, — What  is  your  age  ?    A.  Forty-eight, 

Q.  Did  you  come  to  this  country  from  Germany  ?    A.  Yes,  sir. 

Q.  When  did  you  arrive  ?    A.   1854,  I  guess  in  October. 

Q.  You  are  naturalized  ?    A.  Yes,  sir. 

Q.  What  papers  did  you  read  ?  A.   The  NeuhTorlcer  Presse^  a  German  paper. 

Q.  Did  that  paper  express  an  opinion  on  this  case  ?    A.  No,  sir. 

Q.  Does  that  paper  express  any  opinion  (m  the  subject  of  the  character 
of  clergymen  generally  ?  A.  I  don't  know;  if  it  did  it  could  not  affect  me; 
I  only  read  it  one  year. 

Q.  You  attend  the  Catholic  Church  ?    A.  Yes,  sir. 

Q.  Do  you  attend  with  any  regularity  ?    A.  No,  sir. 

Q.  Do  you  attend  nearly  every  Sunday  ?    A.  Yes,  sir. 

Q.  What  church  do  you  attend  ?    A.  Montrose-avenue  Church, 

Q.  Who  is  the  pastor,  or  pastoru,  of  that  church  ?  A.  There  are  three  or 
four  of  them. 

Judge  Neilson. — Who  is  the  leading  pastor  in  that  church  ?  A.  Father 
May. 

Mr,  Shearman. — Is  it  a  German  Catholic  Church  ?    A.  Yes. 

Q.  Do  you  understand  English  perfectly  when  you  are  accustomed  to 
talking  ?    A.  I  think  I  do. 

Q.  I  notice  you  only  read  a  German  paper.  Are  you  accustomed  to  read- 
ing English  ?    A.  Yes,  a  little. 

Q.  You  don^t  read  English  papers  ?    A.  Yes. 

Q.  You  read  it  quite  familiarly,  I  suppose  ?  A.  Yes,  sir;  when  I  like  I 
read  it. 

Q.  How  long  have  you  been  engaged  in  your  present  business  ?  A  About 
eight  years. 

Q.  You  said  you  were  a  fire  insurance  agent;  are  you  agent  for  any  par- 
ticular company  ?    A.  No,  sir. 


182  IMPANNNELINQ  [2d  Day. 

Q.  You  canvass  for  business  generally  ?  A.  Yes,  sir;  I  take  any  company 
when  I  get  the  insurance,  where  I  like  it. 

Q.  With  what  companies  do  you  mostly  do  business?  A.  With  the 
Williamsburgh  City  Fire  Insurance  Company,  and  with  the  Eingd  County 
Company,  and  the  Continental  Company,  and  a  little  with  the  Citizen. 

Q.  Do  you  do  business  with  the  Continental  here,  or  with  the  main  office  t 
A.  With  the  main  office,  No.  102  Broadway. 

Q.  Are  you  acquainted  with  any  of  the  officers  there  ?  A.  Yea,  sir, 
with  one. 

Q.  What  is  his  name  ?  A.  He  is  the  man  that  stands  behind  the  counter; 
I  don't  know  his  name. 

Q.  Probably  one  of  the  clerks  ?    A.  Yes,  sir. 

Q.  Are  you  acquainted  with  any  of  the  officers  of  the  Williamsburgh  City 
Insurance  Company  ?    A.  I  know  them,  because  I  can  name  them. 

Q.  Are  you  acquainted  with  any  of  the  officers  of  the  Kings  County  Com- 
pany ?    A.  Yes,  sir. 

Q.  Can  you  give  the  names  of  any  of  them  ?  A.  I  know  the  President  of 
it,  Mr.  Backhouse. 

Q.  You  are  acquainted  with  him  ?    A.  Yes,  sir. 

Q.  What  did  you  read  about  this  case  in  the  papers  you  read  ?  Did  you 
read  editorials  or  statements  ?  A.  I  read  some  some  months  ago,  not  much; 
that  that  I  read  I  forget,  because  I  have  no  interest  in  it. 

Q.  Can  you  tell  us  which  of  the  statements  you  read  ?    A.  No,  sir. 

Q.  Did  you  read  a  letter  to  Dr.  Bacon  ?  A.  No,  sir;  I  don't  read  stories 
in  the  papers,  or  history,  or  the  particular  things  that  come  in  the  papers;  I 
don't  like  it. 

Q.  You  don-t  spend  much  time  studying  the  newspapers  ?    A.  No,  sir. 

Q.  Have  you  heard  other  people  talk  about  this  case  ?    A.  Yes,  sir. 

Q.  Can  you  recollect  any  person  that  talked  with  you  about  it— can  you 
mention  any  person  that  did  ?    A.  No,  sir. 

Q.  Can  you  recollect  what  opinions  they  expressed?  A.  No,  sir;  I  could 
not  recollect. 

Q.  You  don't  know  whether  they  expressed  any  opinion  or  not  ?  A. 
No,  sir. 

Q.  What  did  they  say  about  it  if  they  didn't  express  an  opinion  ?  A.  I 
forget  it,  because  I  didn't  have  any  interest  in  it. 

Q.  Can  you  recollect  the  names  of  one  or  more  persons  who  spoke  to  you 
about  it  ?    A.  No,  sir. 

Q.  Did  you  say  you  were  married  ?    A.  Yes,  sir. 

Q.  Did  you  ever  talk  about  it  at  home  ?  A.  Yes,  sir ;  may  be  at  home  I 
did. 

Q.  Did  any  of  your  family  express  an  opinion  about  it  ?  A.  No,  sir,  not 
one. 

Q.  What  kind  of  books  dp  you  read;  will  you  mention  two  or  three  of 
your  favorite  books  ?  A.  I  don't  read  much  books,  except  what  books  I 
pray  in  church  with — a  praying-book. 

Q.  But  not  other  books  ?  A.  No,  sir ;  I  have  done  that  before,  but  not  now. 
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Q.  Don't  you  read  any  German  authors  ?    A.  No,  sir. 

Q.  Never  read  Schiller  ?    A.  No,  sir. 

Q.  Nor  Goethe  ?    A.  No,  sir. 

Q.  Do  you  know  who  they  are  ?    A.  I  had  books  once  for  sale  and  I  sold 
them,  and  that  is  all. 

Q.  Do  you  know  who  Schiller  was  ?    A.  No,  sir. 

Q.  Do  you  know  who  Goethe  was  ?    A.  No,  sir;  I  forget  it. 

Q.  Do  you  know  any  of  the  name  of  Heine  ?    A.  No,  sir. 

Q.  Never  read  any  of  his  books  ?    A.  No,  sir. 

Q.  Nor  any  of  Lessing's  ?    A.  No,  sir. 

Mr,  Beach, — It  seems  to  mc  that  this  is  a  very  exceptional  manner  of  exam- 
ining a  juror.    It  don^t  require  a  literary  man  to  be  a  juror. 

Q.  Your  prayer-book  is  in  German,  is  it  not  ?    A.  Yes,  sir. 

Q.  Do  you  read  any  English  books  ?    A.  Sometimes. 

Q.  Can  you  mention  any  ?    A.  I  didn^t  read  them  for  a  long  time;  I  did 
before — five  or  six  or  ten  years  ago. 

Q.  You  liave  not  read  any  English  books  for  about  ten  years     A.  No,  sir. 

Q.  Wliat  English  newspapers  have  you  read  ?    A.  I  have  looked  in  Frank 
Ledums  News, 

Q.  How  often  do  you  read  that  ?    A.  I  see  only  the  pictures  in  it,  and  read 
a  little  bit  of  it. 

Q.  You  look  at  the  pictures,  but  don't  read  it  ?    A.  1  read  it  a  little,  but 
not  much ;  I  am  not  a  reader. 

Mr.  Ewirts. — This  gentleman  seems  to  be  qualified,  so  far  as  indifference . 
goes,  but  your  Honor  is  aware,  and  our  learned  friends  are  aware,  that  this 
case  is  not  of  the  ordinary  run  of  cases,  and  it  is  quite  important  that  every 
juryman  should  have  a  pretty  complete  familiarity  with  our  language,  for  a 
great  deal  of  criticism  will  be  used  upon  the  meaning  of  words,  first  as  to 
their  import  and  their  just  construction.  It  does  not  strike  us,  and  I  presume 
Mr.  "Winseckel  will  ajjree  with  us,  that  he  has  thHt  familiarity  with  the 
language  that  a  proper  trial  of  the  case  should  require.  That  is  my  view. 
"What  do  you  say  to  that,  Mr.  Winseckel;  is  that  your  opinion  ? 

Tlie  Juror. — I  am  satisfied. 

Mr.  iS^acA.— -What  is  your  view—that  you  don't  want  to  sit — ^is  that  it  ? 
A.  Yes,  sir. 

Q.  You  understand  the  English  language  perfectly  when  it  is  spoken  to 
you  ?     A.  Yes,  sir. 

Q.  And  you  can  speak  it  fluently  ?     A.  If  I  hear  it. 

Q.  And  if  you  hear  a  skillful  counsel  make  a  criticism  on  a  letter,  you 
would  be  able  to  understand  it  ?    A.  Yes,  sir. 

Q.  Even  if  it  should  be  my  learned  friend  on  the  other  side  who  speaks 
with  so  much  clearness  ?    A.  Yes.  sir. 

Mr.  Erarts, — He  ought  to  be  able  to  understand  counsel  on  both  sides. 

Mr.  Beach. — Very  good.    That  should  not  be  a  cause  of  objection,  though, 
on  the  part  of  my  learned  friend. 

Mr,  Evarts. — I  don't  know  about  that.     However,  if  your  Honor  please, 
the  case  is,  as  we  know,  a  peculiar  one.     There  will  be  a  great  deal  of  dis- 
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cussion  about  the  reading  of  letters,  and  there  is  an  immense  quantity  of 
writing  to  be  read;  and  this  gentleman  says  to  us  frankly  that  he  don't  read 
English  books;  that  what  books  he  reads  are  German,  and  he  is  in  that  line. 
He  has  a  pretty  good  knowledge  of  our  language  for  the  purpose  of  our  busi- 
ness and  for  this  interview  we  are  holding  with  him;  he  speaks  with  intelli- 
gence and  clearness  and  correctness,  and  apparently  understands  readily; 
but,  although  that  is  the  question  we  really  want  disposed  of,  I  ask  whether 
we  should  not  better  have  jurymen  who  are  wholly  familar  with  our 
language.  ' 

Judge  Nbilson. — I  think  there  is  a  good  deal  in  that  suggestion,  although 
this  gentleman  is,  on  the  legal  question,  competent — fairly  so— yet  it  is  a 
thing  to  be  considered  by  counsel  whether  he  has  a  sufficient  familiarity  with 
our  language  to  make  a  dedirable  juryman. 

Mr,  Beach, — He  has  testified  to  that  familiarity  on  the  stand,  and  has 
sworn  to  it;  he  has  testified  he  could  understand  criticisms. 

Judge  Neilbon. — It  is  an  appeal  to  the  judgment  of  the  counsel  rather 
than  the  court.  I  hardly  think  I  would  be  justified  in  letting  him  stand 
aside. 

Mr,  Beach. — I  think  I  must  take  the  risk  of  being  so  stupid  that  he  could 
not  understand  me.  I  insist  it  is  a  new  qualification  to  be  indulged,  and  if 
we  must  select  gentlemen,  and  gentlemen  only,  who  have  high  literary 
excellence,  and  not  be  governed  by  the  ordinary  qualifications  belonging  to  a 
juryman,  we  will  have  some  difficulty  in  selecting  proper  men. 

Mr.  Evarta.— If  my  learned  friend  thinks  the  juryman's  statements  here 
exhibit  his  knowledge  of  the  language  adequately,  perhaps  I  ought  to  pursue 
the  inquiry  in  that  direction.  [To  the  juror.]  .Now,  your  knowledge  of  our 
language  has  been  gained  in  ordinary  life,  and  for  the  purposes  of  business, 
has  it  not  ?    A.  Yes,  sir. 

Q.  And  you  have  no  knowledge  of  English  literature  ?    A.  No,  sir. 

Q.  Did  you  ever  read  an  English  author  ?    A.  Oh  I  yes.  sir,  I  do. 

Q.  What  ?     A.  I  read  some  English  books  before  I  came  to  this  countiy. 

Q.  That  was  to  learn  English,  was  it  not  ?    A.  Of  course. 

Q.  And  now  of  late,  during  the  last  ten  years,  have  you  had  any  habit  of 
reading  English  literature— works  of  English  writers  ?  A.  Yes,  sir, 
that  is  so. 

Q.  What  works  were  they  ?  A.  Some  of  them  in  the  fire  insurance 
office,  and  I  got  some  papers  from  lawyers. 

Q.  That  we  don't  call  literature.     What  do  you  consider  literature  to  be  I 

Mr.  Beach. — I  object  to  that  question  as  incompetent. 

Judge  Neilson. — I  think  it  is  proper. 

Mr.  Beach. — I  except,  if  your  Honor  please. 

Q.  What  is  literature  ?    A.  I  thought  you  meant  a  letter. 

Q.  What  do  you  mean  ?    A.  I  don't  know. 

Q.  Do  you  know  what  the  English  word  **  condone"  means?  A.  Yes, 
sir;  it  is  a  part  of  a  country — condone — county;  you  could  not  expect  that  1 
am  a  lawyer  over  here. 

Mr.  Charts. — I  don't  see,  if  your  Honor  please,  that  the  counsel,  and  what 
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18  more,  that  the  witnesses,  who  have  occasion  to  speak  in  language  and  con- 
cerning language  that  is  not  in  the  ordinary  course  of  business  affairs,  could 
feel  that  they  would  be  thoroughly  understood  by  this  juror. 

Mr,  Beach. — ^If  it  is  to  be  accepted  as  a  test  that  a  gentleman  called  as  a 
juror  can  not  give  the  significance  of  any  particular  word  which  may  be  sub- 
mitted to  him,  there  are  few  jurors  in  this  audience  who  will  be  available.  I 
don't  think  it  would  be  difficult,  by  a  question  of  that  character,  to  embairaas 
anyone,  for  almost  any  person  in  this  assembly  might  perhaps  be  embarrassed 
somewhat  in  regard  to  the  signification  he  could  give  to  the  word.  I 
am  quite  sure  that  I  might  be;  I  don^t  know  whether  my  learned  friend 
would. 

Judge  Nbilson. — The  embarrassment  grows  out  of  the  circumstance  that 
this  gentleman  is  a  German;  and  although  evidently  a  very  fair  and  sound 
man,  he  is  one  who  has  not  had  occasion  to  consider  our  language  to  any 
great  extent,  and  is  not  acquainted  with  the  meaning  of  words,  perhaps,  to 
any  great  extent,  nor  as  to  the  terras  and  documents  which  might  be  in  dis- 
pute, and  I  think  it  might  be  more  satisfactory  to  both  parties  if  we  should 
exclude  him.  He  is  not  legally  exempt;  in  a  legal  senee  he  is  qualified, 
unless  it  arises  from  a  want  of  acquaintance  with  the  language,  and  there  is 
something  in  that. 

Mr.  Beach, — I  submit  there  is  not.  I  don^t  suppose  we  are  to  use  language 
either  in  the  bar  or  on  the  bench  that  the  ordinary  intelligence  of  the  com- 
munity can  not  understand. 

JuDOB  Neilson. — No,  we  can  inform  the  ordinary  understanding. 

Mr,  Beach — ^I  suppose  so,  and  I  suppose  there  is  no  difficulty  in  making 
this  gentleman  understand  any  idea  or  criticism  which  counsel  or  court  may 
choose  to  present,  and  if  a  high  and  exalted  standard  of  literary  qualifications 
is  to  be  established  as  the  test  of  competency  of  jurymen  in  this  or  any  other 
case,  it  is  a  new  rule. 

Mr,  Evartn. — When  we  start  with  the  proposition  that  the  juryman  called 
does  not  find  the  language  in  which  our  proceedings  take  place,  and  in  which 
this  evidence  is  given  (it  is  not  our  language  we  give  to  the  juryman,  but  we 
find  it  as  it  is  now  expressed),  when  he  does  not  find  that  language  his  native 
tongue,  then  it  is  not  introducing  a  standard  of  any  great  literary  attainment. 
The  question  is  whether  his  proficiency  in  our  language  acquired  has  made 
him  conversant  with  the  whole  range  of  the  language  so  as  easily  to  under- 
stand it.  It  is  a  grave  matter,  and  of  course  it  is  not  a  question  of  partisan- 
ship; it  is  a  question  to  be  determined  upon  the  qualification  of  jurors  as 
fixed  by  the  statute.  I  thought  the  question  I  asked  resulted  in  a  statement 
of  the  witness  that  he  didn't  understand. 

Judge  Neilson. — You  asked  if  he  understood  a  single  word  ? 

Mr.  EvarU. — I  asked  him  if  he  understood  the  word  **  literature,"  and  he 
didn^t  give  us  any  definition  of  it.  I  asked  him  if  he  knew  what  **  condone  " 
meant,  and  his  answer  showed  he  didn't  understand  the  word  for  he  said 
it  was  *^  county,  part  of  a  State."  That  is  the  test  that  is  applied  to 
faim;  I  do  not  wish  to  make  any  reflection  on  him  which  I  do  not  feel.  Cer- 
tainly I  would  make  a  very  poor  figure  sitting  on  a  jury  in  Germany,  even  if 
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I  had  been  there  ten  years.  It  is  within  the  question  of  his  qualification  to 
determine  in  respect  to  bis  knowledge  of  the  language  we  use. 

Judge  Neilsgn.  —  I  think  there  is  a  question  about  that,  and  a  serious 
question,  and  I  think  we  should  do  ourselves  justice  best  by  having  this 
witness  excused,  although  it  is  not  easy  really  to  see  the  legal  ground  upon 
which  I  do  it.  I  do  it  with  great  reluctance.  [To  the  proposed  juror.]  You 
are  excused. 

Mr,  Beach, — Your  Honor  finds  the  challenge  true,  and  we  except. 

Judge  Neilbon. — Yes,  sir. 

Mr,  Beach, — If  your  Honor  please,  before  proceeding  with  the  further  call 
of  this  panel,  I  desire  to  say  that  since  the  acceptance  of  the  juryman,  Louis 
H.  Robinson,  we  have  received  information,  in  contradiction  of  his  declara- 
tion upon  the  stand,  that  he  has  expressed  a  decided  opinion  upon  the  case. 

Judge  Neilsox. — I  shall  receive  the  evidence  when  you  are  prepared  to 
offer  it. 

Mr.  Evarts. — Your  Honor  will  see  that  the  situation  is  not  exactly  suitable 
to  that  proposition.  Mr.  Robinson  was  examined  and  his  examination  was 
closed.  It  is  like  an  impeachment  of  Mr.  Robinson.  There  is  no  jurisdic- 
tion to  hear  and  impeach  Mr.  Robinson,  that  I  know  of. 

Judge  Neilbon. — It  is  a  question  of  legal  right.  If  I  have  the  legal 
right  to  hear  it,  I  will  do  so. 

Mr.  Beach. — To  put  it  in  shape,  I  now  ask  permission  of  your  Honor  to 
renew  the  challenge  to  Mr.  Robinson. 

Judge  Neilson — On  the  ground  stated  ? 

Mr,  Beach,  -Yes,  sir. 

Mr,  Evarts. — We  object  to  a  re-trial  of  this  question,  once  disposed  of. 
There  is  no  power  to  re-try  it.  We  were  obliged  to  ask  that  the  trial  itself 
should  not  ))e  concluded  on  Mr.  Mackey,  for  that  reason. 

Judge  Neilson. — In  the  case  of  Mr.  Mackey,  you  hud,  as  was  supposed, 
some  reason  for  further  considering  the  question.  In  this  case,  it  does  not 
appear  the  counsel  had  any  reason,  or  supposed  they  had  any  reason,  to  con- 
tinue the  question;  and  if  the  question  arises  properly  at  all,  it  arises  as  to  a 
question  of  fraud.  The  witness  has  stated  that  he  declared  no  opinion.  li 
he  has  declared  an  opinion,  I  ought  to  have  the  power  to  permit  the  exami- 
nation. 

Mr.  Beach. — It  has  been  several  times  urged,  on  the  part  of  one  of  my 
learned  adversaries,  upon  a  false  theory  and  an  erroneous  understanding  of 
the  facts,  that  the  counsel  on  the  part  of  the  plaintiff  were  not  entireh 
harmonious  and  accordant.  I  have  corrected  that  impression  several  times; 
but  I  beg  leave  now  to  return  the  regret  so  repeatedly  stated  and  feelingly 
expressed  by  my  learned  friend.  In  the  case  of  Mr.  Mackey,  it  was  asserted 
by  one  of  the  counsel  for  the  defendant  that  it  was  competent  at  any  time 
before  the  juror  was  sworn  in  the  case,  if  new  revelations  in  regard  to  hi  a 
qualifications  came  to  the  knowledge  of  counsel,  to  renew  the  challenge. 
That  being  so,  the  objection  now  made  by  Mr,  Evarts  certaiiJy  is  not  well 
founded. 
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Jfr.  Hill, — ^That  was  before  the  examination  of  the  juror  was  concluded. 

Mr.  Beach, — ^If  it  be  necessary,  I  cau  very  readily  produce  authorities  to 
show  that  even  after  the  examination  of  the  juror  is  concluded,  evidence  may 
be  introduced. 

Mr.  Bill. — I  suppose  the  learned  counsel  refers  to  some  remarks  I  addressed 
to  the  court  on  the  examination  of  Mr.  Mackey.  So  far  as  my  recollection 
goes,  and  I  think  my  recollectiou  is  correct  about  that,  I  claimed  it  was  a 
matter  of  discretion  in  the  court  to  hold  the  issue  open — nothing  more. 

Mr.  Beach, — ^I  hope  the  gentleman  will  read  the  report  of  what  he  said, 
when  it  comes  out. 

Judge  Nezlson. — You  may  produce  your  evidence,  Mr.  Beach. 

Mr.  EcarU, — Has  your  Honor  the  statement  that  the  counsel  for  the  plain- 
tiff renews  his  challenge  to  Mr.  Robinson,  and  that  we  object  ? 

Judge  Neilson. — Yes ;  on  the  ground  stated,  that  new  matter  has  come 
to  his  knowledge. 

Mr,  EvarU. — We  take  exception  to  the  re-opening  of  the  question  as  to  his 
competency. 

James  W.  Flinn  was  called  by  Mr.  Beach  as  a  witness  on  the  trial  of  the 
challenge  of  Mr.  Rohinwn,  and  sworn. 

Mr.  EtU. — We  think  that  Mr.  Robinson,  being  the  first  witness  called 
upon  this  subject,  his  attention  has  not  been  called  to  any  expression  of 
opinion  made  to  this  gentleman. 

Mr,  MorrU. — He  said  that  he  had  expressed  no  opinion  to  any  one. 

Mr.  HiU. — Is  it  not  proper  that  Mr.  Robinson  should  be  examined  first. 

Judge  Neilson. — I  don't  think  that  the  technical  rule  strictly  applies 
here. 

The  defendant's  counsef  took  exception. 

Mr.  Bcarh. — Do  you  reside  in  this  city  ?    A.  Yes,  sir. 

Q.  How  long  have  you  lived  here  ?    A.  Twenty  years. 

Q.  What  is  your  occupation  ?    A.  I  am  a  cooper. 

Q.  Do  you  know  this  gentleman,  Mr.  Louis  H.  Robinson  ?    A.  Yes,  sir. 

Q.  You  understand  what  this  suit  is  about  between  Tilton  and  Beecher  f 
A.  Yes,  sir. 

Q.  Have  you  kept  pace  with  the  publications  that  have  appeared  in  regard 
to  it  ?    A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  at  any  time  Mr.  Robinson  has  expressed 
an  opinion  in  regard  to  the  merits  of  this  case  ? 

Mr.  Uifi. — We  now  object  on  the  ground  that  I  named  at  the  time  that  the 
witness  was  sworn — that  Mr.  Robinson  ought  to  be  first  interrogated  on  this 
subject.* 

Judge  N  eilson . — I  decline  to  apply  that  technical  rule  to  this  case. 

Mr,  EvarU. — We  except. 

Mr.  Beach. — State  whether,  in  your  presence,  at  any  time,  Mr.  Robinson 
expressed  any  opinion  on  the  merits  of  this  controversy  ?    A.  Yes,  sir,  he  has. 

Q.  When  was  it  ?    A.  I  think  it  was  in  the  month  of  September  last. 

*  For  the  ground  of  this  rule,  usually  applied  to  witnesses  see  The  Q^een*$ 
Cfue,  2  Broderip  &  B..  284,  300. 
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Q.  Where  ?  A.  At  the  o£5ce  of  Mr.  Francis  Swift,  real  estate  agent,  No. 
520  DeKalb-avenue. 

Q.  Was  there  a  discussion  there  on  the  subject  ?    A.  Yes,  sir. 

Q.  What  was  the  character  of  that  opinion  expressed  by  Mr.  Robinson  ? 
A.  Mr.  Robinson  was  very  emphatic  in  expressing  his  opinion  as  to  the 
guilt  or  innocence  of  either  of  the  parties  in  this  case. 

Q.  Who  were  present,  if  any  one  ?  A.  Mr.  Francis  Swift  was  present;  Mr. 
JoB«;ph  F.  Ellory,  and  a  gentleman  named  Decker,  and  myself,  were  present 
at  the  time. 

Mr,  Etarts, — What  is  your  business?    A.  Cooper. 

Q.  How  long  have  you  lived  in  Brooklyn  ?    A.  About  20  or  21  years. 

Q.  How  long  have  you  known  Mr.  Robinson  ?  A.  Personally  about  eight 
years ;  seven  or  eight  years. 

Q,  Well  acquainted  with  him  ?    A.  Not  intimately. 

Q.  How  often  did  you  see  him  or  meet  him  ?  A.  Very  often;  I  am  not 
intimate  with  the  gentleman  at  all ;  I  have  conversed  with  him ;  he  has  been 
at  my  house  on  business  matters  the  first  time  I  became  personally  acquainted 
with  him. 

Q.  How  long  did  this  conversation  occupy  ?  A.  Probably  half  an  hour 
or  three-quarters  of  an  hour. 

Q.  What  was  the  occasion  that  brought  you  all  together  there;  had  you 
any  business  together  ?  A.  No,  sir;  I  stopped  there  on  waygoing  to  my  busi- 
ness in  the  morning. 

Q.  What  place  was  it  ?    A.  A  real  estate  office, 

Q.  Have  you  had  some  business  there  ?  A.  I  stopped  in  there,  as  I  often 
do,  on  no  particular  business. 

Q.  In  reference  to  real  estate  ?    Was  it  Mr.  Robinson's  oflSce  ?    A.  No,  sir. 

Q.  Whose  oflSce  was  it  ?    A.  Mr.  Francis  Swift's. 

Q.  Was  Mr.  Robinscn  there  when  you  came  there  ?    A.  I  think  he  was. 

Q.  And  did  he  go  out  before  you  did  ?    A.  No,  sir. 

Q.  You  left  him  there  ?    A.  Yes,  sir. 

Q.  And  were  you  there  half  an  hour  ?    A.  Yes,  sir. 

Q.  Did  you  do  any  business  there  of  any  kind  ?    A.  No,  sir. 

Q.  Was  the  entire  talk  about  this  Tilton-Beecher  suit  ?  A.  I  think  it  was 
the  subject  of  conversation  during  the  entire  time  I  was  there. 

Q.  So  that  there  was  no  one  there  who  had  anything  to  do  except  to  talk 
of  this  for  half  an  hour  ?    A.  At  that  time,  no,  sir. 

Q.  No  excitement  in  the  real  estate  market  ?    A.  No,  sir. 

Q.  You  say  that  he  expressed  an  opinion  on  the  merits.  Did  all  of  you 
express  an  opinion  on  the  merits?  A.  Yes,  sir;  there  was  a  diversity  of 
opinion,  of  course. 

Q.  I  do  not  ask  you  that.  I  asked  if  each  of  you  expressed  opinions  on 
the  merita  of  this  case?  A.  Yes;  I  think  they  ail  did;  I  don't  know  but 
that  there  was  probably  one  or  two  of  the  company  that  did  not  have  any- 
thing to  say  while  I  was  there. 

Q.  How  many  did  the  company  consist  of  ?    A.  Five  I  am  positive  of. 

Q.  And  three  out  of  the  five  you  think  did?    A.  Yes,  sir. 
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Q.  Who  was  the  third  one  ?    A.  I  think  Mr.  Decker  and  Mr.  EUory. 

Q.  Tliey  could  not  both  be  third  ?  A.  Myself  and  BIr.  RobinBon  tnd 
Mr.  Decker  and  Mr.  Ellory. 

Q.  That  makes  four  ?    A.  Two  did  not  converse. 

Q.  Did  you  express  an  opinion  ?    A.  I  think  I  did. 

Q.  And  did  you  part  with  the  same  differences  of  opinion  that  yon  had 
-when  you  began  ?  A.  I  can  not  say  anything  about  what  Mr.  Robimon's 
opinion  was — whether  he  had  changed  it  all  or  not. 

Q.  Ton  had  not  charged  yours?  A.  No,  sir;  not  different  from  what  it 
was  during  the  time. 

Q.  You  had  not  changed  and  the  others  had  not  changed?  A.  Not  that 
I  know  of. 

Q.  Why  do  you  remember  that  this  was  in  September  ?  A.  That  is  the 
nearest  that  I  can  date  the  circumstance ;  it  was  shortly  after  the  statement 
that  appeared  of  Mr.  Tilton*s  in  reply  to  the  Committee. 

Q.  What  is  called  his  last  statement?  A.  Yes,  sir;  I  can  not  fix  the 
exact  date,  of  course. 

Q.  And  was  t  hat  reply  of  Mr.  Tilton  the  principal  subject  ?  A.  The  sub- 
ject of  conversation  originated  on  that. 

Q.  Do  you  think  every  one  there  expressed  fixed  opinions;  did  every  one 
that  spoke  express  fixed  or  definite  opinions,  or  was  it  general  conversation  ? 
A.  No,  sir;  none  so  emphatic  us  Mr.  Robinson. 

Q.  Why  do  you  say  it  was  on  the  merits;  what  do  you  mean  by  the  merits  ? 
A.  The  merits  of  the  statements  which  had  been  made  and  of  the  case  at 
issue. 

Q.  It  was  concerning  it.  But  was  it  not  an  opinion  concerning  the  charac- 
ter of  one  or  the  other  of  these  men  ?    A.  Yes,  sir. 

Q.  Not  an  opinion  as  to  the  truth  or  falsity  of  the  charges  ?  A.  Yes, 
sir. 

Q.  It  was  in  regard  to  the  truth  or  falsity  of  the  charges?    A.  Yes,,  sir. 

Q.  You  mean  you  are  sure  of  that  ?    A.  Yes,  sir. 

Q.  When  did  you  first  hear  of  being  a  witness  on  this  subject  ?  A.  Not 
until  this  afternoon. 

Q.  Was  it  from  anything  you  had  said  or  done?  A.  I  believe  it  was— 
3ome  remark  that  I  had  made  in  relation  to  an  inquiry  respecting  a  challenge 
of  one  of  the  jurymen  that  had  been  sworn,  and  the  conversation  which  tran- 
spired upon  that,  and  then  I  was  requested  to  be  present. 

Q.  Who  introduced  the  subject  to  you  of  being  a  witness  here  ?  A.  The 
counsel  for  the  plaintiff. 

Q.  Without  your  informing  anybody  f  A.  No,  sir;  I  made  a  statement; 
I  happened  to  refer  to  the  subject. 

Q.  Did  you  make  that  statement  to  one  of  the  counsel  ?  A.  Yes,  sir;  in 
going  out  and  inquiring  the  cause  of  one  of  the  jurors  being  requested  to 
withdraw. 

Q.  You  went  to  the  counsel  and  made  your  statement  f  A.  In  the  coni* 
dor,  going  out. 

Q.  Are  you  one  of  the  panel  here  ?    A.  No,  sir. 
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Q.  Then  yoa  are  here  as  a  witness  in  consequence  of  the  statement  you 
have  made  ?    A.  Yes,  sir.  , 

Mr.  Morris. — We  have  sent  for  other  witnesses,  who  have  not  yet  come. 

Judge  Neilsgn. — Tou  can  hold  this  matter  in  suspense,  and  we  will  ex- 
amine other  jurors. 

Mr.  Hill. — How  much  time  shall  they  have  ? 

Judge  NEn.soN. — A  short  time.  We  will  probably  get  the  jury  entire 
to-night,  from  present  appearances. '^ 

Joseph  F.  BuRKHiL  called  and  sworn  on  a  challenge  for  principal  causey 

Mr.  Beach. — What  is  your  occupation  ?    A.  Real  estate  and  insurance. 

Q.  What  is  your  age  ?    A.  Twenty-six  years. 

Q.  Are  you  married  ?  t    A,  Yes,  sir. 

Q.  Do  you  keep  house  ?    A.  Yes,  sir. 

Q.  Have  you  formed  any  opinion  from  what  you  have  heard  and  read  con- 
cerning this  case  ?    A.  Yes,  sir. 

Q.  Is  that  a  deliberate  opinion,  formed  upon  what  you  have  read  ?  A. 
I  can  not  say  that  it  is. 

Q.  I  would  like  to  get  some  idea  as  to  the  strength  or  tenacity  of  your 
opinion  ?    A.  Tiie  opinion  I  have  is  not  a  settled  conviction. 

Q.  Have  you  read  attentively  the  various  publications  ?    A.  No,  sir. 

Q.  To  what  extent  have  you  read  them  ?  A.  I  glanced  over  the  headings 
casually;  that  is  all. 

Q.  Have  you  heard  much  discussion  on  the  subject  ?  A.  Considerable — 
yes,  sir. 

Q.  In  which  a  variety  of  opinions  have  been  expressed  ?    A.  Yes,  sir. 

Q.  Do  you  think  that  the  impression  you  have  received  upon  the  subject 
might  perhaps  influence  your  reception  of  the  evidence,  if  you  were  a  juror  ? 
A.  No;  I  do  not  think  it  would. 

Q..  Do  you  think  you  could  receive  and  consider  the  evidence  with  as 
much  impartiality  as  if  you  had  not  formed  any  impression  upon  the  subject  ? 
A.  I  do. 

Q.  How  would  you  divest  your  mind  of  this  impression  ?  A.  The  impres- 
sions I  have  are  neither  pro  nor  con.  at  present. 

Q.  They  are,  as  I  understand  you,  impressions  in  regard  to  the  truth  or 
falsity  of  these  charges  against  Mr.  Beecher  ?  A.  Yes  ;  they  were  at  the 
time. 

Q.  How  have  they  been  removed  f  A.  By  reading  the  different  sides  of 
the  story — the  different  papers. 

Q.  But  when  you  came  to  the  end  of  your  reading  you  state  you  had  an 
impresoion  ?    A.  Yes,  sir. 

Q.  You  have  that  impression  still  ?    A.  I  have  an  impression ;  yes,  sir. 

Q.  You  have  the  same  impression  which  you  formed  ?    A.  It  was  different 

*  For  further  testimony  as  to  Robinson,  see  p.  205,  post. 
f  If  divorced,  or  living  in  Heparation,  the  juryman  might  not  be  a  desirable 
one  ;  but  a  direct  question  on  that  point  might  perhaps  be  renisted  with  effect  as 
tending  to  his  *'  dinbonor,  discredii,  disgrace  or  disadvantage."    3  Black$Um6*$ 
Com.,  303.     But  seo  People  9.  Christie  (2  Abb.  Pr.  256). 
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between  tbc  time  that  this  case  commenced  and  the  present  time — ^rarioua 
impressions. 

Q.  But  there  was  one  last  impression,  which  exists  now  ?  A.  I  can  not 
say  that. 

Q.  You  did  say  so  a  moment  ago  ?  A.  That  is  not  what  I  intended  to 
convey. 

Q.  What  did  you  intend  to  convey  ?  A.  I  meant  to  convey  the  idea  that 
I  read  an  article  in  a  paper,  and  it  leaves  a  certain  impression  on  my  mind — 
not  a  settled  impression. 

Q.  I  do  not  talk  of  settled  impressions ;  do  you  say  that  you  have  no 
impression  at  this  time  ?    A.  I  say  I  have  no  settled  impression. 

Q.  I  do  not  ask  you  about  the  force  of  your  impression  ?  A.  Yes,  I  had 
an  impression.' 

Q.  That  is,  an  impression  as  to  the  truth  or  falsity  of  these  charges  f 
A.  Xo. 

Q.  It  is  not  an  impression  as  to  whether  Mr.  Becchcr  was  guilty  or  not  t 
A.  If  you  should  ask  me  that  question,  I  should  say  I  could  not  tell  you. 

Q.  You  could  not  tell  me  what  the  impression  on  your  mind  is  ?  A.  If 
you  should  ask  me  whether  I  consider  Mr.  Beecher  guilty  or  not,  I  could 
not  say. 

Q.  I  ask  you  if  the  impression,  that  you  say  you  received,  was  regarding 
the  guilt  or  innocence  of  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  When  did  you  form  tii!it  last  opinion  ?    A.  I  can  not  tell  you  that. 

Q.  Do  you  say  that  in  the  course  of  your  reading  and  reflection  upon  this 
subject  your  impression  with  regard  to  the  guilt  or  innocence  of  Mr. 
Beecher  has  changed  f  A.  Well,  sir,  as  I  stated  before,  I  never  had  any 
settled  impression. 

Q.  You  will  be  good  enough  to  answer  my  question  ?  A.  Yes,  sir,  if  I 
can  understand  it. 

Q  There  is  little  diflBculty  in  understanding  it;  I  ask  you  if  you  mean  to 
say  that  your  impression  in  regard  to  the  question  of  Mr.  Beechcr's  guilt  or 
innocence  of  the  charges  imputed  to  him  has  at  any  period  of  your  considera- 
tion of  this  subject  changed  ?    A.  Yes,  sir,  it  has. 

Q.  When  did  that  change  take  place  ?  A.  It  has  taken  place  probably 
lialf  a  dozen  times  since  the  thing  commenced. 

Q.  When  did  you  finally  settle  upon  the  impression  that  you  say  you  have 
now  ?    A.  I  say  I  am  not  settled  at  all  at  present. 

Q.  You  say  that  you  have  got  an  impression  now  ?    A.  Certainly. 

Q.  I  ask  you  when  that  impression  was  impressed  upon  your  mind?  A. 
I  can  not  answer  you  that;  I  do  not  know  exactly  what  time. 

Q.  You  say  that  impression  is  as  to  the  merits,  if  I  may  so  express  myself, 
of  this  question  ?    A.  Yes,  sir. 

Q.  How  are  you  able  to  determine  what  cflect  that  impression  would  have 
upon  your  action  as  a  juryman,  or  upon  your  reception  of  the  evidence  ?  A. 
I  thought  the  matter  over  myself ;  I  thought  it  over,  and  asked  myself  that 
question — whether  I  was  perfectly  unbiased  and  unprejudiced  in  the  matter. 

Q.  Do  you  think  that  a  person  who  has  an  impression  as  to  the  guilt  or 
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innocence  of  another  is  unbiased  ?  A.  I  think  I  could  relieve  myself  of  the 
imprespion. 

Q.  It  would  require  some  considerable  effort  ?  A.  It  would  if  it  were  a 
strong  impression. 

Q.  Would  it  not  any  way,  if  you  have  an  impression  as  to  the  guilt  or 
innocence  of  the  party  ?  A.  If  the  impression  was  very  strong,  I  suppose  it 
would. 

Q.  How  arc  you  to  determine  as  to  the  strength  or  mildness  of  the  impres- 
sion upon  your  future  opinions  and  actions  ?  A.  Upon  my  own  candid  opin- 
ion ;  I  asked  myself  and  answered  it. 

Q.  If  you  took  your  seat  in  the  jury-box,  you  would  take  your  seat  with 
an  impression  that  was  final,  of  his  guilt  or  innocence  ?  A.  I  don^t  think  I 
would. 

Q.  You  say  you  have  an  impression  in  regard  to  his  guilt  or  innocence  ? 
A.  I  say  I  have  not  a  settled  impression. 

Q.  I  don^t  ask  as  to  a  settled  impression.  Tou  have  an  impression  ?  A. 
Not  at  the  present  time. 

Q.  You  have  said  to  me  that  you  had  an  impression  now  upon  the  ques- 
tion of  Mr.  Bcecher^s  guilt  or  innocence.  Is  that  true  ?  A.  It  is  not  true 
exactly.     As  I  said  before 

Q.  Will  you  please  to  answer  my  question  ?  A.  You  can  consider  it  in 
different  ways. 

Mr.  Tract/. — We  object  to  this  style  of  examination.  The  court  and  every 
one  knows  what  the  juryman  has  said.  It  is  hardly  proper  for  counsel  to 
repeat  what  he  has  said,  and  then  go  on  and  ask  him  to  reason  upon  it. 

Mr,  Beach. — I  donH  ask  him  to  reason.  I  said  that  he  had  made  a  certain 
statement,  and  I  asked  him  if  that  was  true. 

Q.  I  have  understood  you  to  sny  to  me  two  or  three  times  that  you  had  an 
impression  upon  the  subject,  and  that  impression  related  to  the  guilt  or  inno- 
cence of  Mr.  Beecher.  I  ask  you  now  if  that  is  correct  ?  A.  Yes,  sir,  I  have 
an  impres:iion. 

Q.  Is  that  an  impression  in  regard  to  the  guilt  or  innocence  of  Mr. 
Beecher  ?  A.  Do  you  mean  whether  it  is  an  impression  for  or  against  Mr. 
Beecher  ?    Is  that  the  idea  ? 

Q.  Is  it  an  impression  as  to  whether  the  charge  made  against  Mr. 
Beecher  is  or  is  not  true  ?     A.  Yes,  sir;  I  have  an  impression  that  way. 

Q.  Then  you  would  take  your  seat  as  a  jurjrman,  if  sworn,  with  that 
impression?    A.  Yes,  sir;  but  with  a  full  knowledge  that  I  can  do  justice. 

Q.  That  impression  has  been  formed  by  the  intelligence  which  you  have 
received,  either  from  reading  the  newspaper  statements  or  hearing  the  dis - 
cussious  of  others,  by  the  exercise  of  your  intelligence  ?    A.  Yes,  sir. 

Q.  And  you  are  able  to  divest  yourself  of  that  impression  without  receiv- 
ing any  further  evidence  upon  the  subject  f  A.  I  have  not  settled  in  my 
mind  one  way  or  the  other. 

Q.  Please  to  answer  my  question.  You  stated  that  you  have  an  impression 
on  a  given  subject,  formed  by  the  exercise  of  your  intelligence,  from  evi<lence 
that  you  have  rec-eived.     Now  I  ask  you  if  you  are  able  to  divest  your  mind 
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entirely  of  that  impression,  without  receiTing  some  further  evidence  f    A. 
Tea,  sir,  I  think  I  should  be. 

Q.  You  think  you  can  ?    A.  Yes,  sir. 

Q.  That  is,  having  formed  an  intelligent  impression  from  evidence,  you 
think,  without  any  further  consideration,  that  you  can  drive  it  entirely  from 
your  mind  ?    A.  Yes,  sir. 

Q.  So  that  that  impression  would  not  exist  at  all  in  your  recollection  f  A. 
Oh,  yes;  probably  the  impression  would  exist. 

Q.  How  would  you  drive  it  from  your  mind  ?  A.  I  might  think  differ- 
ently. 

Q.  Oh,  you  might  think  differently!  but  would  you  think  differently 
-without  receiving  some  further  evidence  ?    A.  From  the  present,  do  you  mean  f 

Q.  Yes,  having  formed  an  intelligent  impression  in  regard  to  a  given 
subject,  would  you  think  differently  from  that,  without  further  considera 
tion  ?    A.  I  might. 

Mr.  Shearman, — We  object.  The  word  "impresaion"  is  not  defined  by 
the  law;  and  the  gentleman  knows  that  the  distinction  runs  along  in  the 
mind  of  the  jurors  between  an  impression  and  an  opinion;  and  a  line  of  ex- 
amination has  been  taken  to  show  that  jurors  might  have  an  impression  with- 
out forming  an  opinion.  Now,  this  juror,  who  seems  remarkably  intelligent 
and  lionest,  states  that  he  has  some  impression.  I  have  not  the  slightest 
knriwledge  of  what  that  impression  is.  It  is  pn>bably  an  impression  such  as 
any  intelligent  man  would  derive.  This  juryman  says  that  he  has  had  half  a 
dozen  impressions  He  appears  to  be  in  that  state  of  mind  which  the  gentle- 
man on  other  occasions  has  manifested  a  desire  to  obtain  in  jurors.  The 
juryman  has  heard  and  seen  so  much  contradiction  on  one  side  or  the  other, 
that  he  now  comes  to  a  state  of  mind  in  which  he  has  lost  any  impression 
save  a  vague  and  indistinct  one,  and  may  be  said  really  to  have  no  opinion 
at  all.  We  have  not  objected  to  the  length  of  the  examination.  But  now 
we  object  to  its  continuance  after  the  witness  has  fully  answered  the  ques- 
tions. 

JuDOE  Neilson. — I  think  the  counsel  may  continue  the  examination. 

Mr.  Beach. — I  think  my  last  interrogatory  to  you  was  whether,  having,  as 
you  say,  an  impression  in  regard  to  the  guilt  or  innocence  of  Mr.  Beecher, 
3'ou  think  you  could,  without  further  evidence  or  consideration,  divert  your 
mind  entirely  of  that  impression  ?    A.  I  think  1  could. 

Q.  Erase  it  entirely  from  your  mind  ?    A.  Yes,  sir. 

Q.  So  that  it  would  not  exist  there  at  all  ?    A.  Yes,  sir,  I  think  so. 

Q.  How  would  you  do  it — forget  it  ?  A.  Yes,  sir ;  I  have  in  other  cases, 
and  I  have  no  doubt  I  could  in  this. 

Q.  You  have  no  doubt  you  could,  by  the  exercise  of  your  will,  forget  the 
impression?    A.  Yes,  sir. 

Q.  That  you  mean  as  your  deliberate  answer  ?    A.  Yes,  sir. 

Q.  Did  you  ever  make  that  experiment  to  yourself?  A.  No,  sir;  but  I 
have  in  instances  where  I  have  tried  to  call  up  events  past,  and  found  that 
they  had  slipped  my  mind  altogether. 

Q.  But  the  question  was,  Mr.  Bnrrill,   whether,  by  an  exercise  of  your 
I.— la 
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mind — your  will— you  coul«1  forget  an  impression  which  you  now  entertain  ? 
A.  No,  sir;  I  did  not  understand  you  in  that  way ;  I  could  not;  no. 

Q.  Well,  you  answered  in  that  way?  A.  Well,  excuse  me;  that  wasn't 
what  I  intended,  because  I  could  not,  by  exercising  my  will,  forget  anything; 
it  would  be  apt  to  more  firmly  impress  it  on  my  mind. 

Q.  That  was  my  idea;  now,  having  that  impression  upon  your  mind,  if 
you  took  your  seat  as  a  juror  in  this  case,  would  you  not  have  that  imprea- 
sion  there  ?    A.  I  should  have  the  same  impression  that  I  have  now ;  yes,  sir. 

Q.  And  would  that  impression  be  removed  until  you  had  received  some 
evidence  calculated  to  change  it  ?  A.  It  is  not  an  impression  that  is  one  way 
or  the  other,  at  present. 

Q.  That  is,  you  have  got  an  impression  that  is  not  one  way  or  the  other  ? 
A.  I  have  a  slight  impression ;  but,  as  I  said  before,  it  is  neither  for  nor  against. 

Q.  Didn't  you  say,  sir,  that  it  was  an  impression  in  regard  to  the  guilt  or 
innocence  of  Mr.  Beech er  ?    A.  Yes,  sir. 

Q.  Have  you  not,  then,  an  impression  either  that  he  is  guilty  or  that  he  is 
innocent,  one  or  the  other  ?    A.  I  have  not  a  fixed  impression. 

Q.  Have  you  an  impression  to  that  effect  ? 

Mr,  Tra^. — Now,  your  Honor,  I  submit  that  this  examination  has  pro- 
ceeded far  enough  on  this  line.  I  ol)ject  to  the  form  of  the  question.  When 
the  juror  says  that  he  has  no  settled  impression,  that  is  declaring  that  he  has 
no  impression  which  this  court  can  regard  as  a  trial  of  the  competency  of  this 
juror;  and  he  said  it  repeatedly,  and  over  and  over  again,  that  he  has  no  set- 
tled impression,  no  fixed  impression  one  way  or  the  other  on  the  subject  of 
the  guilt  or  innocence  of  this  defendant.  Now,  if  he  has  a  shadowy  impres- 
sion in  regard  to  this  case,  the  question  is  whether  he  has  any  fixed  opinion  or 
a  fixed  impression.  I  submit  that  we  have  spent  half  an  hour  on  this  exami- 
nation of  a  question  that  we  have  no  right  to  consider  at  all.  The  question 
htre  is,  whether  this  juror  has  got  an  opinion,  and  not  an  impression.  It  is  a 
matter  that  docs  not  concern  this  court  or  us,  whether  this  juror  has  got  an 
impression  in  this  case  or  not.  The  legal  question  to  be  raised  before  this 
court  as  a  trier  is,  whether  this  juror  has  got  an  opinion.  He  has  said  that  he 
has  got  no  opinion.  When  he  is  pressed  further,  he  says  he  has  no  fixed  or 
settled  impression.  He  says  he  has  read  much  upon  these  ques- 
tions; and  the  different  articles  which  he  has  read  have,  of  course,  impressed 
his  mind  dififercntly  from  time  to  time.  He  could  not  be  human  and  read,  if 
they  didn't.  But  he  says  that  after  reading  all  he  has  read,  he  has  no  settled 
or  fixed  impression  in  the  case.  Now,  the  counsel  is  proceeding  here  by  the 
half  hour  to  speculate  with  this  juror  as  to  what  he  is  able  to  do  mentally, 
and  what  he  is  not  able  to  do  mentally.  This  is  not  a  school  for  instruction 
in  mental  philosophy,  nor  is  this  court,  nor  the  counsel,  acting  as  professors 
in  that  science.  We  are  ascertaining  here,  if  we  can,  a  practical  question, 
and  that  is  whether  this  juror  has  got  an  opinion.  And  I  submit  that  he  has 
declared  over  and  over  again  be  has  none.  And  when  he  says  he  has  got  no 
settled  opinion  and  no  fixed  impression,  we  submit  that  that  is  an  answer  to 
the  question  whether  he  has  got  any  impression  in  this  case  or  any  opinion  in 
this  caae. 
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Mr,  Beach. — ^I  agree,  sir,  that  this  is  not  a  school  of  mental  philosophy.  It 
has  rather  seemed  to  be  hitherto  a  school  of  literature  and  languajj^e.  My 
learned  friend  announces  witli  so  much  confidence  and  einpiiasis  the  law  upon 
this  subject,  that  I  am  a  little  intimidated  in  the  expression  of  what  I  under- 
stand it  to  be.  With  great  respect,  the  counsel,  1  think,  Ijas  fallen  into  the 
error  which  has  prevailed  before  of  minglini?  the  two  classes  of  challenge. 
He  is  entirely  correct  in  his  statement  of  the  law  as  a})pUci  to  a  challenge  for 
principal  cause,  and,  I  submit  to  your  Honor,  entirely  incorrect  in  its  appli- 
cation to  the  challenge  for  the  favor.     It  is  not  the  same,  sir,  except  in  degree. 

Jfr.  Tracy. — Oh,  I  say  they  are  not ;  the  challenge  to  the  favor  is  the  ques- 
tion whether  or  not  the  juror  has  got  any  bias. 

Mr,  ^arA.— Certainly:  undoubtedly. 

Mr,  Tracy, — The  other  is  whether  he  has  got  any  opinicm. 

Mr.  Beaeh, — ^Well,  let  us  see  if  we  can  not  settle  this  thing  definitely. 
[Reading.*]  **  Challenges  to  the  polls  for  principal  cause,  should  be  entered 
on  the  record,  so  that  questions  of  law  arising  thereupon,  may  be  reviewed 
by  writ  of  error  or  otherwise,  as  the  case  may  require.  But  the  challenges 
in  this  case  were  for/atjar,  and  not  for  princiintl  cause.  *  The  challenge  to  the 
polls  for  favor,  is  of  the  same  nature  with  the  principal  challenge  propter 
affectum^  but  of  an  inferior  degree.  The  general  rule  of  law  is  that  the  juror 
should  be  indifierent;  and  if  it  appear  probable  that  he  is  not  so,  this  may 
be  made  the  subject  of  challenge  either  principal  or  to  the  favor,  according 
to  the  degree  of  probability  of  his  being  biased  '  (1  Cow,  439,  note).  Now  the 
causes  of  favor,  as  is  said  by  Lord  Coke,  are  infinite ;  and  where  that  which 
is  alleged  does  not,  in  judgment  of  law,  imply  a  di:^ualifying  bias,  it  must 
be  left  to  the  conscience  and  discretion  of  the  triers,  upon  hearing  the  evi- 
dence, to  find  the  juror  favorable  or  not  favorable.  The  question  for  the 
triers  is  whether  the  juror  is,  as  he  assuredly  should  be,  altogether  indifferent, 
i-nd  if  they  find  he  is  not,  it  is  their  duty  to  reject  him.  If  the  prosecutor  of 
an  indictment  has  been  lately  entertained  at  the  house  of  tlic  juror,  this  is 
cause  of  challenge  to  the  favor.  That  the  juror  is  a  fellow-servant  with  the  party 
sued  goes  t'j  the  favor.  Actions  {^ending  between  the  juror  and  the  party 
challenging,  which  imply  malice,  ill-will,  or  revenge,  as  slander,  assault  and 
battery,  and  the  like,  are  causes  of  principal  challenge,  otherwise  they  are 
but  to  the  favor.  That  a  party  is  tenant  to  the  juror,  goes  to  tlie  favor;  and 
so  does  the  fact  that  the  juror  is  indebted  to  the  party,''  <fcc.  An  impression 
that  the  prisoner  is  guilty,  or  a  hypothetical  opinion  adverse  to  him,  though 
not  a  ground  of  principal  challenge,  may  be  given  in  evidence  to  show  bias 
on  a  challenge  tor  favor,  and  it  is  then  for  the  triers  to  determine  whether 
the  juror  is  indiflferent  or  not.  Speaking  of  the  charge  of  the  court  to  the 
triers,  which  it  is  not  material  to  submit,  the  opinion  says,  **  Besides  the  ten- 
dency of  such  a  charge  must  be  to  prejudice  the  prisoner  on  the  question  to 
be  decided  by  the  triers,  for  it  virtually  places  them  in  the  position  of  per- 

♦  The  learned  counsel  here  rend  from  PeopU  v.  Bodinc  (1  Den..  2^1,  J305),  in 
which  the  following  CMses  are  cited:  Ex  parte  Vermilyea  ((I  C^ow.  5o5);  I^ie 
FeopU  V.  Vermilyea  (7  Id.  108);  Same  v.  M.itUer  (4  VVeud.  23i));  Same  v.  liat/ibun 
(21  Id.  545,  540) ;  1  Chit.  Cr.  J^iic, 'iU.o^d  4th  Am.  Ei.;  1  TriaU  per  Pain.,  195 
(1  Vent.,  30^),  (3  Salk.,  81) ;  T/i^-  Kirl  of  tiliremburys  Case  (Bulst.  U.  pt.  1.  p.,  10). 
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Rons  Fitting  m  judgment  on  what  had  immediately  before  been  determined 
by  the  court.  It  should  never  be  lost  sight  of  that  triers  are  to  ascertain  the 
real  state  of  the  mind  of  the  juror,  to  determine  whether  he  is  truly  impartial 
and  indifferent  between  the  parties — without  favor  or  bias  to  either,  &c." 

But  that  is  explanatory,  sir,  or  confirmatory  of  the  views  which  we  enter- 
tain in  regard  to  the  challenge  to  the  favor.  Now,  I  am  endeavoring  to  show 
by  this  juror  that  he  has  an  impression  in  regard  to  the  merits  of  this  action, 
one  way  or  the  other,  of  a  character  which  would  be  likely  to  influence  his 
action  as  a  juror,  that  sort  of  impression  which  produces  what  the  law  calls 
a  bias,  a  tendency,  an  inclination  to  the  one  side  or  the  other;  that  sort  of 
impression  which  destroys  the  entire  indifference  with  which  a  juror  should 
take  his  seat  in  the  panel.  And  I  deny  utterly  that  the  doctrine  is  as  set 
forth  by  my  learned  friend,  and  I  deny  under  the  evidence  we  have  had  in 
this  court-room  that  it  is  impossible  for  intelligent  men  to  have  lived  in  the 
city  of  Brooklyn  without  receiving  that  character  of  impression  which 
would  disqualify  them  to  sit  as  jurors  in  the  case. 

Mr.  Tracy. — Who  have  read  the  statements  ? 

Mr.  Beach. — Why,  sir,  we  have  a  gentleman  of  very  great  intelligence 
and  high  respectability,  I  judge,  now  seated  upon  this  panel,  who  stated  to 
this  court  and  the  counsel  that  he  had  read  the  articles  published  upon  this 
su  ject,  and  that  he  yet  was  free  from  any  impression  in  regard  to  the  merits 
of  this  action.  It  is  possible  for  men  to  read  contradictory  statements  in 
regard  to  a  subject  with  which  they  are  entirely  unacquainted  without 
receiving  any  impression  in  regard  to  the  truth  of  the  matter  involved,  hold- 
ing their  minds  equally  balanced  and  indifferent  regarding  these  publications 
and  rumors,  as  the  emanations  of  parties  interested,  ex  parte  in  their  char- 
acter, entitled  to  no  efficient  influence  upon  the  judgment  of  intelligent  men. 
And  it  is  not  difficult  to  find  such  jurors,  sir,  although  there  may  be  many 
others  w^lio  from  other  causes,  from  associations,  relations  to  the  one  party  or 
to  the  other,  or  though  other  considerations,  have  read  these  communications 
with  a  different  spirit,  with  the  spirit  of  a  partisan,  with  a  spirit  of  preju- 
dice, and  may  have  formed  such  impressions  or  such  opinions  as  would 
radically  influence  their  action  as  jurymen.  And  how  is  this,  or 
any  other,  man  to  tell,  sir,  when  he  has  received  a  clear  impression  through 
the  intelligent  exercise  of  his  judgment  upon  evidence,  submitted  to 
it,  in  favor  of  the  one  side  or  the  other  side  to  a  controversy — ^how 
is  he  able  to  say  with  what  readiness  he  can  divest  his  mind  of 
that  impression  ?  It  is  sufficient  that  he  has  it,  sir.  The  necessary  effect 
must  be  to  give  a  tendency  and  a  bias  to  his  mind,  and  it  must  influence  his 
judgment.  And  the  idea  that  an  impression  of  that  kind  can  be  divested 
from  the  mind  by  the  mere  exercise  of  will,  or  of  memory,  or  forgetful ness, 
is  an  absurdity.  **In  the  case  of  the  juror  Taylor,  in  Freeman  v.  People 
(4  Den,  34),  evidence  was  given  tending  to  show  that  he  had  decided  im- 
pressions against  the  prisoner,  and  a  pretty  strong  belief  of  his  guilt;  and  in 
the  case  of  Beach  (Ibid.),  the  evidence,  although  less  decisive,  was  of  the 
same  character.'*  Then  the  legal  positions  were  laid  down  by  the  court 
which  have  already  been  stated.     I  will  read  them,  sir,  because  they  are  but 
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are-expression  of  the  sentiments  presented  by  the  learned  counsel:  '*The 
court  charged  the  triers  in  the  case  of  the  juror  Taylor,  among  other  things, 
that  the  resort  to  the  triers  by  the  prisoner's  counsel  was  in  the  nature  of  an 
appeal  from  the  opinion  of  the  court  on  the  facts,  and  that  a  hypothetical 
opinion  formed  by  the  juror  did  not  disqualify  him."  The  court  say  then: 
*^  As  to  the  legal  positions  laid  down  by  the  coart,  and  which  have  already 
been  stated,  it  seems  to  me  they  can  not  be  maintained.  I  woald  not  be  un* 
derstood  to  hold  that  a  hypothetical  opinion  necessarily  disqaalifies  a  juror. 
It  clearly  docs  not.  If  such  was  its  effect,  it  would  uphold  a  challenge  for 
principal  cause,  which  it  will  not.  Still,  it  is  some  evidence  of  bias,  and 
upon  which  triers,  in  their  discretion,  may  set  a  juror  aside." 

Now,  sir, -this  gentleman,  perhaps  not  precisely  understanding  the  ques- 
tions which  have  been  from  time  to  time  put  to  him,  has  given  veiy  discord- 
ant and  conflicting  accounts  of  the  state  of  his  mind,  of  the  character  of  the 
impression  which  he  has  received.  I  think  I  may  appeal  to  your  Honor's 
recollection  of  what  the  juror  has  said,  without  repeating  upon  that  subject. 
I  am  pur::uing  this  examination  for  the  purpose  of  ascertaining,  if  I  can,  and 
satisfying  the  court  what  is  the  character  and  the  extent  and  the  force  of 
these  impressions,  and  to  learn  how  it  is  that  this  gentleman  is  able  to  say 
that  with  an  impression  upon  the  question  of  guilt  or  innocence,  he  can  yet, 
in  the  jury-box,  exercise  his  judgment  impartially  upon  the  evidence.  It 
may  be  possible,  sir;  I  do  not  deny  it.  I  am  not  a  professor,  as  my  friend 
may  suppose,  of  mental  philosophy,  but  I  am  asking  some  very  plain,  and,  I 
think,  direct  questions  to  ascertain  that  point,  and  if  I  am  proceeding  further 
than  the  court  shall  seem  to  regard  proper,  why,  I  certainly  shall  discon- 
tinue it. 

JuDOB  Nbilson. — ^I  think  you  had  a  right  to  examine,  to  ascertain  the 
condition  of  this  juror's  mind,  and  to  ascertain  precisely  what  the  character 
of  that  impression  is,  whether  it  would  leave  him  entirely  indifferent  or  not 
between  the  parties.  Any  examination  tending  to  illustrate  that,  I  think 
would  be  proper. 

Mr.  Beach. — Mr.  Juryman,  I  understand  you  to  say  now,  that,  having  this 
impression  of  which  you  have  spoken,  it  would  accompany  you  into  the  jury- 
box  if  you  were  selected  as  a  juryman ;  and  I  aak  you  by  wliat  effort  of  mind 
or  will  you  think  you  could  divest  yourself  of  that  impression  ?  A.  Well,  I 
should  try  to  be  thoroughly  impartial. 

Q.  Certainly :  you  would  make  an  effort  to  be  impartial  ?  A.  I  don't 
think  I  should  have  to  make  any  effort  at  all  to  do  so;  I  think  that  I  could 
be  BO  without  an  effort. 

Q.  That  is,  do  you  think  that  if  you  have  an  impression  in  regard  to  the 
gnilt  or  innocence  of  Mr.  Beecher,  that  you  are  yet  impartial  upon  the  ques- 
tion? 

Mr.  Evarti. — We  object  to  that  question,  if  your  Honor  please.  The  inquiry 
is  concerning  the  impression  that  is  or  is  not  in  his  mind ;  not  concerning  an 
abstract  question  that  there  might  be  an  impression  in  a  man's  mind  concern- 
ing the  guilt  or  innocence  that  could  not  be  removed  from  it  at  his  will.  We 
*Uih11  all  agree  about  that.     We  are  inquiring  into  a  question  of  fact,  and  the 
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mode  which  this  witness  adopts  time  after  time,  is  to  say:  ** There  is  not  in 
my  mind  any  impression  on  this  subject  that  requires  any  effort  to  remove. 
If  there  was  such  an  impression,  then  I  would  be  open  to  this  inquiry.  But 
there  is,  in  fact,  inseated  in  my  mind  no  impression  covering  this  question  of 
the  guilt  or  innocence  of  Mr.  Beecher  that  requires  an  effort  or  power  of  my 
will  to  remove."  Now,  I  do  not  care  how  much  he  is  probed  on  that.  That 
is  an  inquiry  of  estimating  the  force  of  the  impression  that  is  in  his  mind. 
But  these  inquiries  as  to  w^hether  an  impression  that  might  be  imagined  in 
his  mind  would  be  of  that  degree  of  vigor  that  it  could  not  be  resisted  with- 
out an  effort  of  the  will,  does  not  bear  upon  the  inquiry  before  the  court. 

Judge  Neilson. — I  think  you  could  not  get  at  tlie  mind  of  the  juror,  its 
tone  and  complexion,  witliout  a  free  inquiry  as  to  the  impression,  its  charac- 
ter, its  extent,  and  whether  it  could  be  readily  dismissed,  ancj  how  or  why  it 
should  be  dismissed.  I  think  that  is  the  extent  of  the  examination  counsel 
can  indulge  in. 

Mr,  Beach. — I  understood  you  to  say  that  you  had  an  impression  in  regard 
to  the  guilt  or  innocence  of  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  Yes,  sir;  it  is  the  twentieth  time  that  I  have  asked  it 

Mr.  Tracy. — Then  how  long  is  it  to  be  asked  ? 

Mr,  Beach. — Just  so  long  as  the  juror  changes  his  answer. 

Mr.  Tracy.  — He  has  not  changed  his  answer  or  position. 

Mr.  Beach. — I  sav  he  has. 

Judge  Neilson. — I  propose  to  allow  in  regard  to  this  juror,  as  in  regard 
to  every  other  (as  a  good  deal  of  latitude  has  been  allowed  heretofore)  that 
degree  of  examination,  searching  or  otherwise,  which  may  be  requisite  to  test 
his  real  condition. 

Mr,  Bearh. — Your  Honor  must  perceive,  I  think,  that  there  has  very  much 
embarrasstnent  as  to  the  course  of  this  examination  arisen  from  what  I  think 
are  the  inconsistent  and  changing  answers  of  the  witness ;  and  very  much  of 
it  from  the  interruptions  upon  the  other  side.  I  shall  not  be  deterred,  how- 
ever, from  pursuing  it,  so  long  as  your  Honor  will  permit  me. 

Mr,  Tracy. — Can  we  have  one  question  settled  in  this  case,  whether  the 
counsel  shall  be  content  with  putting  a  question  to  the  juror  and  getting  an 
answer,  or  whether  he  siiall  be  at  liberty  to  put  the  same  question  and  have  it 
answered  and  re-answered  without  any  limitation  whatever.  I  submit  that 
the  rules  of  extiminatioa  for  a  juror  should  not  be  more  strinj^ent  than  the 
rules  on  the  cross-examination  of  a  hostile  witness,  and  there  the  counsel  are 
limited  to  putting  a  question  and  getting  au  answer;  and  when  they  have 
once  put  a  question  and  had  an  intelligent  answer  to  it,  they  are  required  to 
move  on  and  put  another.  Now,  I  submit  whether  that  rule  should  not  be 
applied  to  the  counsel  in  this  case. 

Judge  Neilson. — Well,  you  apply  that  rule  in  its  strict  and  broad  sense, 
and  you  put  a  counsel  at  the  mercy  of  the  witness  or  juror  who  makes  an 
answer,  and  one  which  may  not  satisfy  your  conscience,  and,  therefore,  you 
wiiih  to  probe  his  mind  further  and  see  whether  that  is  really  the  state  of  his 
mind. 

Mr,  Tracy, — The  question  is  whether  he  can  go  further  by  repeating  the 
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same  questioD,  or  whether  he  shall  probe  it  further  by  putticg  a  further  and 
additional  question.  The  question  is  here,  whether  we  make  any  headway  in 
this  examination  by  allowiug  the  counsel  to  repeat  the  same  question  and 
have  repeatffd  answers  to  it. 

JuDGB  Neilson. — ^The  general  rule  is  not  to  repeat,  of  course. 

Mr,  Tracy, — ^Then  we  submit  that  that  rule  should  be  applied  in  this  cuse. 

Mr,  Bench, — [To  the  juror.]  I  understand  you  to  say,  sir,  that  you  have 
an  impression  as  to  the  guilt  or  innocence  of  Mr.  Beecher  f 

Mr,  Shearman. — We  object  to  that  question. 

Mr,  Beach, — ^The  gentleman  must  not  interrupt  my  question. 

Mr.  Shearman. — Oh  !  yes,  sir. 

M'.  Beach, — ^Not  until  I  have  finished  it. 

Judge  Neilsok — ^I  think  you  can  ask  the  juror  whether  that  is  what  he 
meant  to  say. 

Mr,  Beach, — ^I  am  going  to  ask  that  if  I  can  ever  get  a  chance  to  do  it. 
[To  the  juror.]    I  understood  you  to  say  that  you  had  an  impression  as  to  the 
guilt  or  innocence  of  Mr.  Beecher  which  would  accompany  you  into  the  jury- 
box  if  you  were  selected  as  a  juryman,  and  that  you  could  relieve  your  mind, 
^ou  thought,  from  that  impression  if  called  to  act  as  a  juryman.     Did  I 
Understand  you  correctly  ?    A.  I  intended  to  answer  that  question  by  saying 
tAxikt  the  impression  that  I  have  is  not  a  settled  impression. 

Mr.  Beach. — Well,  what  shall  I  do,  sir  ?    If  I  repeat  that  question  I  shall 
%ie  rebuked  by  my  learned  friend ;  and  I  have  got  no  answer  to  it. 

Mr.  EvarU, — The  witness  should  not  be  blamed;  he  has  given  you  that 
answer. 

Judge  Nbilson. — You  have  a  right  to  distinguish  between  what  he  calls 
a  settled  impression  and  what  you  call  a  mere  impression,  and  get  at  the 
weight  of  each,  if  you  can. 

Mr.  Beach. — Now,  pardon  me,  sir,  for  repeating  that  question.  I  can  call 
it  to  your  mind,  perhaps  without  reiterating  it.  Will  you  answer  it  ?  Is  that 
what  you  intended  to  state  ? 

The  J^Mror. —What  I  did  state  ? 

Mr.  Beach. — I  understood  you  to  say  that  you  had  an  impression  upon 
the  guilt  or  innocence  of  Mr.  Beecher  which  would  accompany  you  into 
the  jury-box  if  you  were  sworn  as  a  juror,  and  that  you,  in  your  opinion, 
could  divest  your  mind  of  that  impression.  Am  I  correct  or  not  ?  A.  No, 
sir;  I  did  not  intend  to  answer  you  in  that  manner. 

Q.  Well,  is  it  true  that  you  have  au  impression  in  regard  to  the  guilt  or 
boocence  of  Mr.  Beecher  ?    A.  Yes,  sir;  I  have  an  impression. 

Q.  Is  it  true  that  that  impression  would  accompany  you  into  the  jury-box 
if  you  were  selected  as  a  juror  ?  A.  Well,  sir,  supposing  my  impression  was 
that  I  should  not  decide  the  matter  either  way 

Mr,  Beach. — Don't  put  a  question  to  me ;  I  can  not  answer  you  either  way. 

The  Juror. — I  can  not  answer  unless  I  understand  what  vou  ask. 

Q.  Well,  you  say  you  have  an  impression  ?  A.  I  have  an  impression  that  I 
could  not  decide  the  question  either  way. 

Mr,  Tracy. — That  is  what  the  juror  means  by  saying  he  has  not  an  impres- 
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don;  that  ho  has  no  impression  which  would  enable  him  to  decide  the  ques- 
tion. 

Judge  Neilbon. — ^Are  you  content  to  take  the  answer  given  in  that  form  ? 

Mr,  Beach, — No,  sir.  [To  the  juror.]  Would  the  impression  which  you 
say  you  have  if  you  were  selected  as  a  juror  accompany  you  into  the  jury-box ; 
would  you  still  entertain  it  ?    A.  Yes,  sir. 

Q.  Do  you  think  you  could  relieve  your  mind  of  that  impression  without 
hearing  evidence  upoa  the  subject  ? 

Mr.  Tracy, — That  is  objected  to. 

Judge  Neilson. — ^I  think  he  may  answer  that. 

Mr.  Tracy.- -We  take  an  exception. 

Q.  Do  you  tiiink  you  could  relieve  your  mind  from  that  impression  with- 
out hearing  evidence  upon  the  subject  ?    A.  Yes,  sir,  I  do. 

Q.  Do  you  mean  that  you  couUi  throw  it  off  at  will  ?  A. Well,  I  haven't 
the  power  of  will  to  throw  off  any  definite  impression  that  is  fixed  upon  my 
mind,  but,  as  I  stated  before,  the  impression  that  I  have  is  neither  for  nor 
against.     That  is  the  idea  tiiat  I  intended  to  convey, 

Q.  How  can  it  be  neither  for  nor  against  when  you  say  it  is  upon  the 
question  of  the  guilt  or  innocence  of  Mr.  Beecher  ? 

Mr,  Tracy, — That  we  object  to. 

JuDQE  Neilson. — Take  it. 

Mr.  Tracy,  — Note  our  exception. 

The  Juror, — That  is  the  question,  as  you  say,  whether  Mr.  Beecher  is 
innocent  or  guilty. 

Mr  Beach.     Yes,  sir. 

The  Juror,     Whether  I  have  an  impression  upon  that  point  f 

Mr,  Beach, — Yes. 

7'hc  Juror, — Yes,  sir. 

Q.  It  must  be,  then,  for  or  against  Mr.  Beecher,  mustn't  it  ? 

Mr.  Tracy, — We  object  to  that  question  as  not  a  question  of  fact,  and 
argumentative. 

The  Juror, — I  do  nob  see  as  it  necessarily  must  be  so. 

Mr,  Beach. — lie  says  that  he  has  an  impression  in  regard  to  the  guilt  or 
innocence  of  Mr.  Beecher,  and  I  ask  him  if  that  impression  is  not  for  or 
against  Mr.  Beecher. 

The  Juror, — I  say  no,  it  is  not. 

Q  When  it  is  upon  the  question  of  his  guilt,  do  you  mean  to  say  that  it  is 
neither  for  nor  against  him  ?  A.  That  is  what  I  intended  to  convey— exactly 
what  I  mean. 

Q.  Well,  how  then  can  you  say  that  it  is  an  impression  in  regard  to  his 
guilt  or  innocence  ?  A.  Why,  because,  as  I  said  before,  I  could  not  decide 
the  question  in  my  mind. 

Q.  It  is  not  the  question  of  a  decision,  it  is  a  question  of  whether  the  im. 
pression  is  upon  the  question  of  his  guilt  or  innocence.  Now,  you  say  that 
you  iiave  an  impression  upon  thiit  question  of  the  guilt  or  innocence  of  Mr. 
Beecher;  isn't  it  for  or  against  him  ? 

Mr.  Tracy. — That  question  has  been  asked  and  answered  a  dozAu  timos. 
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JuDOB  Neilbon. — ^I  do  not  qaite  understand  the  juror,  and  I  think  he 
ought  to  answer  again.  I  think  he  ought  to  reveal  himself  fully  and  without 
reserve. 

Mr.  EvarU. — Perhaps  your  Honor  might  ask  him  the  question  and  go 
through  the  same  process  with  better  results. 

Mr,  Beach, — Well,  as  the  gentleman  thinks  my  questions  are  not  intelligi- 
ble to  the  witness,  perhaps  he  would  do  me  the  favor  to  put  them.  I  under- 
stand the  gentleman  to  suggest  that  if  his  Honor  would  put  the  questions  he 
might  get  a  better  response. 

Mr.  Evarts. — No;  I  only  suggest  that  you  might  avail  yourself  of  his  as- 
sistance. 

Mr.  Beach. — Yes;  but  I  do  not  choose  to  avail  myself  of  it.  [To  the 
juror.]  Now,  I  repeat  the  question:  you  say  that  you  have  an  impression  in 
regard  to  the  guilt  or  innocence  of  Mr.  Beccher.  I  ask  you  is  not  that  im- 
pression for  or  against  him  ?    A.  No,  sir. 

Q.  You  understand  the  question  which  I  put  t^  you,  do  you  ?  A.  I  un- 
derstand you  to  ask  whether,  in  my  mind,  at^the  present  time,  I  have  any 
judgment  for  or  against  Mr.  Beecher  ? 

Mr.  Beach. — I  did  not  ask  you  for  any  judgment. 

Th€  Juror. — Well,  a  judgment  conveys  the  same  meaning  as  an  impression. 

Mr.  Beach, — It  does,  eh  ? 

The  Juror. — I  should  think  so;  of  course  it  is  not  a  definite  judgment  or  a 
definite  impression. 

Q.  No,  it  is  not  definite  ?    A.  No,  sir. 

Q.  But  if  **  impression  '*  conveys  the  same  idea  as  **  judgment,"  you  have 
a  judgment  on  the  subject,  then  ?    A.  No;  I  have  no  judgment  at  all. 

Q.  Well,  you  have  an  impression  you  say  ?    A.  Yes,  sir. 

Mr.  Beach. — ^I  don't  see  that  I  can  make  myself  understood  by  this  juror. 
I  think  the  criticism  of  my  learned  friend  must  be  correct. 

Mr.  Ecarts. — Well,  I  thought  that  was  so.  Your  minds  don't  work 
together. 

Mr.  Beach. — ^That  is  just  what  I  suspected  was  the  case  with  this  juryman. 
[Turning  suddenly  to  the  juror.]  A.  Can  you  tell  me  the  meaning  of  the 
word  **  condone  "  ?    A.  I  can,  sir. 

3fr.  Beach. — Answer  that  ?     A.  Yes,  sir,  I  can. 

Q.  What  is  it  ?    A.  I  should  think  it  meant  to  forgive. 

Mr.  Beach. — You  got  that  right.  Did  you  ever  study  law  I  A.  No,  sir,  I 
never  did. 

Q.  Well,  you  can  give  me  the  definition  of  literature  too,  can't  you  t    A. 
Yes,  sir. 

Q.  Well,  let  us  have  that. 

Mr.  Evarts. — It  is  not  a  question  of  this  witness's  knowledge  of  the  English 
language. 

Judge  Neilson. — No,  I  think  that  question  is  reserved  for  your  side — the 
question  about  literature. 

Mr.  Evarts. — We  put  it  to  the  German.  It  was  not  a  joke,  it  was  a  duty. 
But  this  is  a  farce. 
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Judge  Neilson. — Well,  what  is  to  be  done  with  this  juryman  f 

Mr,  Beach. — Let  us  see  whether  it  is  a  farce.  Your  Honor  has  heard  the 
examination  of  this  juryman  in  regard  to  his  understanding  of  an  impression, 
and  the  cflectof  an  impression  upon  his  mind,  Hnd  the  power  of  his  will  in 
divesting  himself  of  its  influence.  Is  it  a  farce  for  me,  sir,  after  the  contra- 
dictory  answers  of  this  witness,  to  attempt  to  ascertain  the  extent  of  his  Intel- 
ligence, no  matter  whether  he  is  a  German,  or  an  Englishman,  or  an  Ameri- 
can ?  I  am  not  subject  to  that  criticism,  and  while  the  gentleman  may  think 
himself  in  the  same  course  of  proceedings,  pursuing  his  duty,  he  has  no  right 
to  charge  me  with  pursuing  a  farcical  examination  of  the  juror. 

Judge  Keilson. — Well,  on  reflection  he  would  assent  to  that,  no  doubt, 
but  do  you  want  to  examine  the  juror  further  ? 

Mr,  Beadi, — No,  sir;  I  do  not  know  that  I  do. 

Judge  Neilbon. — ^I  think  he  will  have  to  take  a  seat;  I  do  not  quite  under- 
stand the  juror,  but  still  I  don't  see  that  I  can  reject  him. 

Mr,  B&ich. — Do  we  understand  your  Honor  to  say  that  he  is  a  qualified  juror  t 

Judge  Neilson. — I  don't  see  that  he  is  disqualified. 

Mr.  Bedch, — He  has  an  impression,  your  Honor,  as  to  the  guilt  or  inno- 
cence of  the  party. 

Judge  Neilson.—  Now,  ask  him  that  question  squarely. 

Mr,  Beach. — He  has  answered  it  twenty  times,  as  the  counsel  say.  Stil!  I 
will  ask  the  witness  if  the  court  requires  it,  though  by  reading  the  recorda  of 
the  examination  it  would  be  apparent.  Did  you  not  answer  that  you  had  an 
impression  in  regard  to  the  guilt—- 

Judge  Neilson. —  *  Have,"  — not  *•  had."  **  Had,"  relates  to  the  past.  Has 
he  an  impression  now  and  here  ? 

Mr,  Beach. — Did  you  not  say  that  you  now  have  an  impression  in  regard  to 
the  guilt  or  innocence  of  Mr.  Beecher  ?    A.  I  have  not. 

Mr.  Tracy, — I  object.    Are  we  to  renew  that  examination  ? 

Judge  Neilson. — Yes,  until  we  understand  this  juror. 

Mr,  Tracy. — Your  Honor  told  the  counsel  that  he  should  ask  the  juror 
whether  he  had  an  impression  in  regard  to  the  guilt  or  innocence  of  the  de- 
fendant. The  question  which  the  counsel  puts  is  not  that  question  at  all. 
The  question  is  what  the  juror  has  said  about  it.  Now,  what  he  has  said 
about  it  we  heard. 

Judge  Neilson. — The  learned  counsel  put  it  in  that  form,  because  he 
said  he  had  already  answered,  and  answered  it  more  than  once. 

Mr.  Tracy. — He  had  closed  his  examination  on  that  point. 

Mr,  Beach. — No,  I  had  not  closed.  [To  the  Juror.]  Did  you  not  say 
that  you  had  an  impression  in  regard  to  the  guilt  or  innocence  of  Mr. 
Beecher?    A.  Yes,  sir, 

Q.  You  have  it  now,  have  you  ? 

Judge  Neilson. — Say  yes,  or  no. 

A.  No,  sir,  I  have  not. 

Q.  You  haven't  it  now  ?    A.  I  have  not  the  same  impression;  no  sir. 

Q.  Have  you  not  now  an  impression  in  regard  to  the  guilt  or  innocence 
of  Mr.  Beecher  ?    A.  Looking  at  it  as  you  do,  I  should  say  no ;  I  have  not. 
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^  Well^  I  want  you  to  look  at  it  in  the  nature  of  my  question  and  in  its 
simple  understanding.  I  ask  you  if  you  have  not  now  an  impression  in 
regard  to  the  guilt  or  innocence  of  Mr.  Bcecher  ?  A.  No,  sir;  I  have  not  at 
the  present  time. 

Q.  Did  you  not  swear  that  that  impression  would  accompany  you  into 
the  jury-box?  A.  The  impression,  as  I  said  before,  was  neither  for  nor 
against  Mr.  Beecher. 

Q.  But  did  you  not  say  that  it  was  an  impression  in  regard  to  his  guilt  or 
innocence  f 

Jfr.  Tracy. — We  object.     This  is  a  renewal  of  the  entire  examination. 

Judge  Nbilsok. — I  think  you  gentlemen  ought  to  be  a  little  more  patient 
with  your  opponent.  I  think  he  has  a  right  to  examine  this  juror.  I  don^t 
think  it  is  proper  to  interrupt  every  question  he  puts.  Allow  me  further  to 
say  that  I  allowed  a  rery  great  latitude  to  Mr.  Hill  in  cross-examining  the 
juror,  because  I  saw  in  the  peculiurities  of  that  juror  some  reason  for  it.  I 
see  the  same  reason  here.  I  think  we  ought  to  proceed  without  this  constant 
objection.     The  learned  counsel  has  some  judgment  in  regard  to  this. 

Mr.  Beach. — Well,  they  don't  think  so.  [To  the  Juror.]  Now,  did  you 
not,  and  have  you  not,  repeatedly  said  in  the  course  of  your  examination, 
that  you  had  an  impression  in  regard  to  the  guilt  or  innocence  of  Mr. 
Beecher  ?  A.  I  say  I  had  several  impressions  between  the  commencement  of 
this  case  and  the  present  time. 

Mr.  Beach. — Now,  sir,  I  am  forced  to  repeat  that  question;  I  can  not  get 
an  answer  to  it. 

JuDOB  Neilson. — Well,  you  have  sufficient  language  to  put  it  in  some 
other  form  :  I  would  try  some  other  form ;  I  think  then  you  won't  be  subject 
to  the  objection. 

Mr,  Beach. — I  can  not  put  it  in  another  form,  because  I  am  asking  him  as 
to  what  he  already  testified.  [To  the  Juror.]  Will  you  please  answer  that 
question.  Have  you  not  testified,  since  you  have  been  upon  that  stand,  that 
you  then  and  there  had  an  impression  in  resrard  to  the  guilt  or  innocence  of 
Mr.  Beecher  ?  A.  I  did  not  intend  to,  if  I  have ;  I  have  not  intended  to  con- 
vey any  such  impression. 

Q.  And  you  mean  to  say  thnt  now  you  have  no  impression  in  regard  to 
the  guilt  or  innocence  of  Mr.  Beecher?  A.  Yes,  sir;  I  think  I  can  safely 
lay  that. 

Mr.  Beach. — Why,  I  would  ask  your  Honor  to  look  at  the  examination  of 
this  juror  on  the  record.  Ue  has  said  it  half-a-dozen  times,  and  has  said 
half-a-dozen  times  that  that  impression  would  accompany  him  into  the  jury- 
box  if  he  was  selected  as  a  juror.  And  without  meaning  any  disrespect  to 
anybody,  I  say  it  is  the  most  astonishing  declaration  that  ever  came  from  the 
'Witness-stand. 

Mr.  EvarU. — Are  you  through  with  the  examination  ? 

Mr.  Beach. — Yes,  sir. 

Mr.  Evarts. — Is  your  Honor  still  of  the  opinion  that  the  juror  is  qualified  ? 

Judge  Neilson.- -You  may  have  occasion  to  examine  him,  because  I  do 
not  know  that  I  have  the  same  opinion ;  but  I  would  like  to  look  at  the  notes. 
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One  of  the  counsel  suggested  tliat,  as  it  was  })ast  the  usual  time  for  ad- 
journment, his  Honor  should  examine  the  record  during  the  interral  between 
the  adjournment  and  to-morrow  morning,  to  which  the  court  assented. 

Mr,  J^carta.— Then,  after  looking  at  the  notes,  to-morrow  morning  we  will 
go  on  with  the  examination. 
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Joseph  H.  Burrill,  the  juror  whose  examination  was  begun  but  not 
closed  at  the  adjournment  of  the  court  yesterday,  was  recalled. 

Mr,  Beach, — It  was  intimated  last  evening,  if  your  Honor  please,  by 
Mr.  Evarts,  that  you  should  indicate  your  opinion  in  regard  to  the  com- 
petency of  this  juror  at  the  opening  of  the  court. 

Judge  Neilson. — I  was  about  to  ask  if  the  gentleman  wished  to  put  any 
further  inquiries. 

Mr,  Beach. — I  would  suggest  to  your  Honor  that  the  ordinary  and  proper 
course  would  be  first  to  finish  the  examination  of  the  juror. 

JcDGB  Neilson. — Yes  ;  have  you  any  questions  to  put,  Mr.  Evarts  t 

Mr,  Evarts, — ^Your  Honor  recollects  that  when  the  juror  was  examined 
you  expressed  the  opinion  that  he  was  qualified.  I,  after  further  examination, 
asked  if  your  Honor  had  still  that  opinion,  and  I  understood  your  Honor  to 
say  that  you  would  examine  the  evidence.  I  will  now  take  your  Honor's 
opinion  as  to  whether  you  consider  the  juror  eligible,  or  I  will  go  on  and 
examine  further. 

Judge  Neilson. — You  can  examine  further,  if  you  think  it  proper  to  do  so. 

Mr,  Evarts. — [To  the  Juror.]  You  hava  been  asked  in  regard  to  your 
opinion  on  this  case — whether  you  have  one,  whether  you  have  formed  an 
opinion  in  this  case,  and  I  have  understood  you  to  say  that  you  have  not  formed 
an  opinion  ?     A.  I  said  that  I  have  previously,  but  I  have  not  at  present. 

Q.  I  understood  you  to  say  also  that  you  had  had  impressions  made  upon 
you  in  the  case  ?     A.  Y€s,  sir. 

Q.  Now,  if  you  mean  to  say  you  have  now  formed  an  opinion  in  this  case, 
that  is  another  matter  ;  have  you  formed  an  opinion  in  this  case  ?  A.  I  have 
not  formed  a  settled  opinion ;  I  have  not. 

Q.  Well,  I  understand  you  to  say  you  have  had,  in  your  readings  from 
time  to  time  of  different  parts  of  this  published  matter,  different  impres- 
sions upon  it  ?    A.  Yes,  sir. 

Q.  Now,  your  impression  concerning  this  case  at  the  present  time,  is  it 
one  that  affects  your  judgment  concerning  the  guilt  or  innocence  of  the 
defendant  here  ?    A.  No,  sir. 

Q.  Are  you  without  bias  or  leaning  one  way  or  the  other  in  this  matter  f 
A.  I  am,  sir. 

Q.  You  have  considered  the  matter,  have  you,  deliberately  in  that  point 
of  view  ?    A.  I  have,  sir. 

Q.  And  you  say  to  the  court  that  you  have  no  opinion  one  way  or  the 
other  concerning  the  guilt  or  innocence  of  this  defendant  ?    A.  Yes,  sir. 

Mr,  Evarts, — We  suppose  he  is  a  good  juror. 
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Mr.  Beach, — I  understood  you  to  say  yesterday  that  you  had  now  an  im- 
pression which  you  had  formed  in  regard  to  the  guilt  or  innocence  of  Mr. 
Beecher  ;  did  I  understand  you  correctly  ?  A.  Will  you  allow  ifle  to  tell 
you 

Q.  No,  sir  ;  I  want  you  to  answer  me  that  question.  A.  "Well,  that 
Impression  does  not  aflfect  the  direct  guilt  or  innocence  of  Mr.  Beecher — ^it 
does  not. 

Q.  It  does  not  affect  the  direct  guilt  or  innocence  ?    A.  No,  sir. 

Q.  I  was  asking  you  as  to  what  you  stated  yesterday.  Were  these  ques- 
tions put  to  you  ?  [Reading.]  **  I  have  understood  you  to  say  to  me  two  or 
three  times  that  you  had  an  impression  upon  the  subject,  and  that  impression 
related  to  the  guilt  or  innocence  of  Mr.  Beecher.  I  ask  you  now  if  that  is 
correct  ?  Yes,  sir,  I  have  an  impression.  Is  that  impression  in  regard  to  the 
guilt  or  innocence  of  Mr.  Beecher  ?  Do  you  mean  whether  it  is  an  impression 
for  or  against  Mr.  Beecher;  is  that  the  idea?  Is  it  an  impression  as  to 
whether  the  charge  made  against  Mr.  Beecher  is  or  is  not  true  ?  Yes,  sir,  I 
have  an  impression  that  way."  Did  you  so  testify?  A.  Not  as  I  understand 
it  there — no,  sir,  I  did  not. 

Q.  You  did  not  so  testify  ?    A.  Not  as  I  understood  your  reading. 

Q.  The  question  is  not  as  to  your  understanding;  the  question  is  whether 
you  testified  as  there  ?  A.  I  can  not  tell  that,  sir ;  I  can  not  tell  how  that 
was,  I  am  sure,  about  tlie  report;  it  was  not  as  I  understood  it,  I  say  now. 

Mr.  Beach, — I  do  not  know,  if.  your  Honor  please,  whether  it  would  be 
necessary  or  admissible  for  me  to  press  the  examination  of  this  witness  in 
regard  to  the  statements  he  made  yesterday  on  this  subject. 

Judge  Neilsox. — I  think  it  is  not  necessary,  Mr.  Beach.  I  hare  looked 
over  the  notes,  and  I  think  it  is  my  duty  to  say  that  the  challenge  to  the  favor 
must  be  sustained.  The  juror  tells  us  at  one  stage  that  he  has  formed  an 
opinion  ;  at  another  stage  that  he  has  an  impression  ;  at  another  stage  that  he 
has  an  impression  still ;  afterward  he  qualifies  that.  I  really  think  it  is  due 
to  both  parties  that  the  juror  should  stand  aside. 

Mr,  Etarts, — Your  Honor,  then,  says  that  the  challenge  for  principal  cause 
is  not  sustained. 

Judge  Neilsoji. — No,  sir. 

Mr.  Etarts, — We  ask  hereafter  that  the  learned  counsel  will  favor  us  by 
discriminaMng  between  their  challenges. 

Mr.  Shearman  — We  except  to  your  Honor's  sustaining  the  challenge  to  the 
favor. 

Judge  Neilson. — Had  we  not  better  proceed  now  with  the  examination 
of  witnesses  in  regard  to  the  fitness  of  Mr.  Robinson. 

Mr,  Morris, — Yes,  sir;  we  are  ready  to  proceed  on  that. 

Stbwabt  Rowley  called  as  a  witness  on  the  trial  of  the  challenge  of  Mr. 
Bobinson,  and  sworn. 

Mr.  MarrU, — You  are  one  of  the  Aldermen  and  Supervisors  of  the  City  of 
Brooklyn  ?    A.  Yes,  sir;  for  the  Seventh  Ward. 

Q.  Are  you  acquainted  with  Louis  H.  Robinson  f 

Mr*  HUL — One  moment ;  there  is  no  challenge  before  the  court* 
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JuDOE  Neilbon. — ^There  is,  and  we  have  examined  a  witness  on  it  yesterday. 

Jfr.  llill, — Which  is  it ;  is  it  upon  principal  cause,  or  to  the  favor  ? 

Judge  Neilbon. — How  do  you  understand  that,  gentlemen  ? 

Mr,  Beach, — ^I  do  not  think  that  they  are  entitled  to  have  us  discriminate 
now.    We  have  examined  a  witness  already  on  the  subject. 

Mr.  Morris, — And  as  it  was  expressly  arranged  by  both  parties  that  this 
form  of  challenge  should  be  pursued. 

M,  Hill, — ^Does  your  Honor  say  that  they  shall  not  specify  which  form  of 
challenge  ? 

Judge  Neilson. — At  Mr.  Evarts's  suggestion  we  will  do  that  hereafter. 

Mr,  EvarU. — I  want  to  know  whether  the  pending  challenge  includes  both. 

Mr.  Beach. — Under  the  arrangement  between  counsel  it  of  course  includes 
both. 

Mr,  Morris. — My  question  was  whether  your  are  acquainted  with  Mr. 
Hobinson  ?    A.  I  am. 

Q.  Have  you  at  any  time  heard  him  express  an  opinion  as  to  the  truth  or 
falsity  of  the  charges  that  we  are  now  trying  against  Mr.  Beecher  ?  A.  I  have. 

Q.  Was  that  a  decided  opinion  ?    A.  I  considered  it  so. 

Mr.  Evarts, — Where  was  this?  A.  In  my  office,  at  the  comer  of  Fulton 
and  Raymond-sts. 

Q.  What  is  your  business  ?    A.  Real  estate  broker. 

Q.  When  was  it  ?  A.  At  various  times  ever  since  the  commencement  of 
the  talk  about  this  matter. 

Q.  Was  the  conversation  a  casual  one  that  then  arose  between  you,  o'n  one 
side  and  the  other  ?  A.  That  is  all;  it  was  a  discussion  upon  that  question, 
as  upon  any  public  topic. 

Q.  You,  neither  of  you,  had  any  interest  in  the  matter  except  as  citizens  ? 
A.  No  personal  interest  that  I  know  of  ;  I  had  not,  and  I  presume,  he  had  not. 

Q.  You  talked  about  each  stage  of  the  matter  as  it  was  then  in  the  papers, 
wl'atever  v/as  uppermost  ?  A.  Yes,  sir;  we  commented  upon  whatever 
appeared  from  time  to  time. 

Q.  Had  you  expressed  opinions  also  to  him  ?    A.  Yes,  sir. 

Q.  And  which  of  you  began  the  discussion  ?  A.  I  think  at  times  I  began, 
and  at  times  he  did ;  I  presume  that  I  began  it  oftener  than  he  did. 

Q.  And  of  course  you  made  no  memonindum  about  the  matter  ?  A.  I 
never  wrote  a  word  about  it. 

Q.  And  nothing  occurred  at  any  of  those  times  to  make  any  special 
impression  upon  either  of  you,  I  suppose  ?  A.  Well,  I  think  that  the  nature 
of  our  conversation  would  make  an  impression  upon  either  of  us ;  I  do. 

Q.  You  mean  that  there  was  a  dilference  of  opinion  between  you  and  Mr. 
Robinson  that  was  likely  to  be  thought  of  ?    A.  Yes,  sir,  I  do. 

Mr.  Beach. — Were  those  opinions  which  were  expressed  by  Mr.  Robinson, 
any  of  them  expre-^sed  after  your  opinion  had  been  announced  to  him  t  A. 
They  were. 

Q.  Please  indicate  what  was  the  earnestness  and  decision  upon  the  part  of 
Mr.  Robinson  with  which  those  opinions  were  uttered.  A.  I  don't  know  that 
I  underotand  ytm  exactly. 
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Q.   How  decidedly  or  impressively  were  they  exproHsed  ?    A.  Mr.  Robin 
Hon  when  interested  in  a  question  always  expresses  himself  very  decidedly, 
and  is  very  positive,  and  with  a  great  deal  of  force,  and  perhaps  I  am  given 
to  the  same  failing,  and  I  think  in  a  conversation  between  us  two,  where  we 
are  opposed  upon  a  question,  it  would  make  an  impression  upon  both  of  us. 

Q.  Was  that  the  case  in  this  conversation  ?  A.  It  was,  sir;  it  made  no 
impression  upon  me,  whatever  it  did  on  him. 

EuoEKE  D.  Berri  called  as  a  witness  on  the  trial  of  the  challenge  of  Mtm 
UobiiisoHf  and  sworn. 

Mr,  Morru, — You  are  in  the  carpet  business  ?    A.  Yes,  sir. 

Q.  Are  you  acquainted  with  L.  U.  Robinson  ?    A.  I  am,  sir. 

Q.  Have  you  at  any  time  heard  him  express  an  opinion  with  reference 
to  the  trath  or  falsity  of  the  charges  made  against  Mr.  Beeecher  ?  A.  I 
have,  sir. 

Q.  And  that  opinion— did  it  appear  ^/)  be  a  decided  opinion  ?  A.  Yes,  sir. 

Q.  Can  you  tell  about  when  it  was  ?    A.  That  I  can't  do,  sir. 

Mr,  Beach, — Within  about  what  time  ?    A.  I  can't  say,  sir. 

Q.  Can  you  say'  whether  within  a  year  ?  A.  Yes,  sir;  it  was  within  a 
year. 

Q.  Can  you  limit  the  time  to  a  shorter  space  ?  A.  Well,  sir,  if  you  allow 
me.  I  didn't  expect  to  be  called  here,  and  I  did  not  know  that  Mr.  Robinson 
would  be  called  as  a  juror,  so  I  had  not  examined  the  thing  in  my  mind  at  all 
until  I  saw  him  on  the  stand. 

JuDOB  Nkit-son. — You  can,  perhaps,  state  whether  it  was  prior  to  or  after 
the  publication  of  some  of  these  statements  ?  A.  It  was  after  some  of  the 
statements  had  been  published. 

Mr,  Beach, — Did  you  hear  him  express  his  opinion  on  more  than  one  occa- 
sion ?  A.  I  can't  say ;  I  know  that  I  heard  him  once,  but  I  can't  say  whether 
I  heard  him  more  than  once. 

Mr,  Evarta. — Did  you  fix  the  time  when  this  conversation  occurred  !  A. 
No,  sir;  I  had  no  reason  to. 

Q.  It  was  not  very  recently,  then  ?    A.  No,  sir. 

Q.   Was  it  not  as  early  as  midsummer,  at  least  ?    A.  No ;  I  think  not. 

Q.  And  how  did  it  occur ;  and  where  were  you  and  Mr.  Robinson — what 
brought  you  together  ?  A.  Well,  I  met  him  frequently  on  the  avenue,  coming 
down — walking  down  in  the  morning,  or  it  might  be  going  up;  and  it  was 
on  one  of  these  meetings,  I  think,  that  this  occurred. 

Q.  And  was  it  in  reference  to  some  publication  then  newly  made  that  you 
'^ere  talking?     A.  No,  sir;  a  general  opinion. 

Q.  On  the  general  subject  ?    A.  Generally. 

Q.  What  made  any  impression  on  your  mind;  you  do  not  remember  every 
f>nc  that  you  talked  with  about  this  matter,  do  you  ?  A.  No,  sir;  Mr.  Robin- 
aon  is  a  very  positive  man. 

Q.  And  are  you,  also  ?    A.  Well,  I  try  to  be, 

Q.  And,  except  this  casual  talk  on  the  street,  you  have  no  knowledge  of 
anything  whatever  ?    A.  No,  sir. 
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Benjamin  P.  Clayton  called  as  a  witness  on  the  trial  of  the  challenge  of 
Mr,  Bobuison^  and  sworn. 

Mr,  Beach. — Do  you  reside  in  this  city  ?    A.  Yes,  sir. 

Q.  Is  your  occupation  in  this  city  ?    A.  Yes,  sir. 

Q.  How  long  have  you  lived  here  ?    A.  About  16  years. 

Q.  Do  you  know  Mr.  Robinson,  the  juryman  spoken  of  ?     A.  I  do,  sir. 

Q.  How  long  have  you  known  him  ?    A.  Five  or  six  years. 

Q.  Have  you  heard  him  express  any  opinion  in  regard  to  the  charges  of 
adultery  made  against  Mr.  Beecher  in  this  action  ?    A.  I  have,  sir. 

Q.  Upon  more  than  one  occasion  ?    A.  I  think  only  one. 

Q.  About  when  was  that,  sir  ?    A.  I  think  it  was  early  in  the  summer. 

Q.  And  where  was  it  ?    A.  At  my  office  in  Montague-st. 

Q.  How  did  the  conversation  in  which  that  opinion  was  expressed  happen 
to  arise  ?  A.  I  do  not  recall  the  particular  circumstances,  only  he  was  there 
and  the  subject  was  casually  mentioned. 

Q.  Do  you  remember  at  what  stage  of  the  puhlications  in  regard  to  thjs 
subject  it  occurred  ?  A.  My  recollection  is,  it  was  during  the  pendency  of 
the  investigation  before  the  committee. 

Q.  And  after  the  investigation  had  proceeded  to  some  extent  ?   A.  Yes,  sir. 

Q.  What  was  the  length  of  the  convei*sation  between  you  ?  A.  It  was 
only  a  few  minutes;  it  was  not  extended. 

Q.  Was  the  expression  of  opinion  upon  the  general  merits  of  the  question? 
A.  I  think  it  was,  sir. 

Q.  Can  you  give  us  an  idea  as  to  the  decision  and  emphasis  of  that 
opinion  ?    A.  Nothing  more  than  it  was  unequivocal. 

Q.  Was  that  exprer«sion  of  opinion  on  the  part  of  Mr.  Robinson  before  or 
after  you  had  expressed  an  opinion  on  the  subject  yourself,  if  you  did  express 
any  ?  A.  I  can  not  say  as  to  that  ;  the  conversation  was  of  very  short  dura- 
tion—only a  few  momenta. 

Mr.  Marts, — Did  you  express  an  opinion  ?    A.  I  think  I  did,  sir. 

Q.  And  that  was  all  there  was  about  it  ?  A.  That  is  about  all ;  we  did 
not  discuss  the  matter. 

Judge  Neilson. — Mr.  Evarts,  do  you  propose  to  be  heard  on  this  question  ? 

Mr,  ErarU. — Yes,  sir,  I  propose  to  examine  Mr.  Robinson. 

Mr.  Robinson  was  recalled,  and  Mr,  Evarts  was  about  putting  a  question 
to  him,  when  Mr,  Morris  said  that  there  was  another  witness  present  whom 
they  wished  to  examine. 

Andrew  J.  Decker  called  as  a  witness  on  the  trial  of  the  challenge  of  Jfr. 
Bobinson^  and  sworn. 

Mr,  Morris,^\Te  you  acquainted  with  Mr.  Rcbinson  ?    A.  Yes,  sir. 

Q.  How  long  have  you  known  him  ?     A.  About  six  years,  I  suppose. 

Q.  Have  you  at  any  time  heard  him  express  an  opinion  with  reference  to 
the  charges  brought  against  Mr.  Beecher  ?  A.  I  heard  him  in  a  very  ani- 
mated discussion  one  day  with  another  gentleman;  he  was  arguing  upon  one 
side  very  earnestly,  and  my  impression  is  that  he  had  an  opinion  in  regard  to 
the  guilt  or  innocence. 
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Q.  About  when  was  that  ?  A.  It  was  after  the  second  Tilton  eipo$6 — 
whatever  you  call  it. 

Q.  Mr.  Tilton's  statement  ?    A.  I  think  the  next  morning  or  two  after. 

Q.  Did  he  express  at  that  time  an  opinion  of  his  beUef  ?  A.  I  do  not 
remember  one  word  that  was  said  in  the  argument,  because  I  did  not  think 
of  it  afterward  at  all ;  I  did  not  pay  any  further  {ittention  to  it  than  that; 
but  I  know  that  he  talked  very  earnestly,  as  he  always  does  on  anything 
almost,  and  I  concluded  from  what  he  did  say  that  he  was  impressed  very 
much  on  one  side. 

Mr.  EvarU. — ^What  is  your  business  ?  A.  I  am  buying  and  selling  real 
estate  on  my  own  account. 

Q.  That  brought  you  in  connection  with  Mr.  Robinson  f  A.  Not  at  this 
time. 

Q.  How  did  this  come  up  between  you  ?    A.  It  did  not  occur  between  us. 

Q.  But  this  affair — how  came  you  together  ?  A.  We  met  there  by  acci- 
dent or  chance,  as  we  often  do  at  different  places. 

Q.  Where  was  it  ?    A.  No.  520  DeKalb-avenue. 

Q.  What  sort  of  a  pi  ice  is  that  ?    A.  Real  estate  office. 

Q.  Whose  office  ?    A.  Mr.  Garret  Swift's. 

Q.  There  was  a  number  of  persons  there  ?     A.  Yes,  sir;  several. 

Q.  And  was  it  just  atler  Mr.  Tilton's  last  statement  came  out  ?  A.  Yes, 
sir;  I  think  within  a  day  or  two,  because  the  other  party  said  he  had  just 
read  it. 

Q.  That  was  the  freshest  statement  ?    A.  Yes,  sir;  the  latest. 

Q.  That  was  the  principal  subject  talked  of  ?    A.  Yes,  sir. 

Q.  And  about  that  statement  the  talk  was  ?  A.  Yes,  it  commenced 
about  that. 

Q.  Did  it  go  any  further  than  that — talking  about  that  statement  ?  A. 
Of  course;  they  talked  more  or  less  about  the  guilt  or  innocence  of  the 
parties. 

Q.  I  do  not  know  that  of  course  they  did.  A.  Excuse  me  for  saying 
that,  but  that  is  what  they  did  do. 

Q.  A  word  of  what  they  said  you  can  not  remember?  A.  No,  sir;  I  did 
not  wish  to  hear  it;  I  did  not  think  it  worth  remembering. 

Q.  It  was  a  mere  casual  conversation  that  you  can  not  recollect  anything 
of?    A.   I  can  not  recollect  a  word  either  of  them  said. 

Q.  Was  Mr.  Flinn  a  party  to  this  ccmversation  ?     A.  Yes,  sir. 

Q.  This,  then,  is  the  very  Flinn  conversation  ?    A,  Yes,  sir. 

This  closed  the  testimony  against  the  impeached  juror,  who  was  then 
'himself  put  on  the  stand. 

LouiB  H.  RoBiKsoN  was  then  recalled  for  further  examination. 

Q.  You  have  heard,  now,  Mr.  Decker,  in  addition  to  those  whom  I  have 
*^^med  to  you;  now  have  you  any  recollection  about  these  conversations,  or 
•^■^^  of  them  ?  A.  I  have  a  very  distinct  recollection  of  that  conversation 
^"^-^ted  by  Mr.  Flinn;  it  had  entirely  passed  out  of  my  mind,  however,  until 

testimony  yesterday. 
I.— J4 
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Q.  And  do  you  remember  that  Mr.  Decker  was  there  ?    A.  I  do,  sir. 

Q.  Now  what  have  you  to  say  about  that  conversation  ?  A.  Well,  sir,  I 
called  on  Mr.  Swift  to  leave  him  a  diagram  of  some  property,  according  to 
agreement,  and  these  gentlemen  were  in  the  office,  and  the  conversation  was 
commenced  wliile  I  was  in  conversation  with  Mr.  Swift,  and  Mr.  Flinn  was 
very  vehement,  as  he  always  is,  and  mischievously  I  took  up  the  argument 
against  him,  and  I  had  said  but  a  very  few  words  before  he  intimated  that  I 
told  a  falsehood.  Well,  if  there  is  anything  on  earth  that  affects  me  quicker 
than  that,  I  don't  know  it,  and  I  felt  to  retort  by  provoking  him,  more  out 
of  mischief  than  anything  else. 

Q.  And  that  was  all  of  it  ?     A.  That  was  about  all  of  it. 

Q.  It  did  not  come  to  blows  ?    A.  No,  sir.     Tliat  I  never  do. 

Q.  Now,  you  have  said  that  you  have  conversed  with  various  people,  and 
expressed  opinions  so  and  so  to  draw  out  theirs,  and  so  forth  ?  A.  I  have 
said  so ;  yes,  sir. 

Q.  Was  this  conversation  with  Mr.  Flinn  of  that  nature  ?  A.  Well,  it  was, 
with  the  exception  of  the  retort  provoked  by  his  intimation. 

Q.  After  he  told  you  you  lied,  why,  then  it  became  personal  ?  A.  It  was 
no  lie  direct,  but  in  a  way  that  was  very  positive. 

Q.  Now,  these  other  conversations  in  the  street  with  Mr.  Bern,  and  some- 
where with  Mr.  Rowley,  &c..  have  you  any  recollection  about  those  conver- 
sations ?  A.  Well,  I  have  frequently  talked  with  Mr.  Rowley  in  his  office, 
and,  as  I  stated  in  my  first  examination,  I  have  not  been  able  to  have  a 
connected  reading  of  the  proceedings  in  this  matter,  and  being  of  an  inquisi- 
tive mind  I  wished  to  learn  what  I  lacked  within  my  own  information,  and 
therefore  held  these  conversations  to  elicit  the  opinions  of  those  that  I  talked 
with. 

Q.  It  was  with  these  gentlemen  as  with  any  others,  as  you  mentioned  in 
your  first  examination  ?     A.  Yes,  sir. 

Q.  Well,  you  have  heard  all  those,  and  what  do  you  now  say  as  to  your 
being  free  from  opinion  on  one  side  or  the  other  of  this  matter  ?  A.  I  can 
not  state  any  diff'erent  from  what  I  have  already  stated. 

Q.  You  state  as  you  have  already  stated  ?  A.  Yes,  sir;  but  if  allowed,  I 
would  statu  that  I  would  far  prefer  not  sitting  upon  this  jury,  and  could  I 
have  framed  a  conscientious  excuse  in  the  beginning,  I  most  assuredly  would 
have  done  it. 

Mr.  Ecarts. — We  all  tee  it  is  not  for  the  interest  of  any  gentleman  to  be 
on  the  jury.  We  think,  sir,  that  he  is  a  good  juryman,  and  that  this  method 
of  inquiry 

Mr,  Beach, — I  propose  to  ask  a  question  or  two.  [To  juror.] — You  speak 
of  this  interview  with  Mr.  Flinn;  it  originated,  I  think,  while  you  were  in 
conversation  with  the  proprietor  of  the  office  in  which  it  occurred?  A. 
Yes,  sir. 

Q.  Mr.  Flinn  was  somewhat  excited  and  passionate,  I  understi*nd  you  to 
say,  before  you  mingled  in  the  conversation  ?  A.  Yes ;  he  was  apparently 
very  earnest, 

Q.  And  advocating  or  expressing  his  opinion  upon  one  side  ?    A.  Yes,  sir 
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Q.  And  then,  after  you  had  heard  that  cxprcs«non  of  opinion  from  him, 
you  became  connected  in  the  conversation  ?  A.  Yes,  I  made  some  casua 
remark  aa  I  rose 

Q.  Wait — one  moment ;  did  you  express  any  opinion  upon  the  merits  of 
this  matter  in  that  conversation  ?    A.  I  don't  recollect  that  I  did. 

Q.  Well,  do  you  mean  to  deny  the  assertion  of  Mr.  Flinn  that  you  did  * 
A,  I  mean  this,  whatever  I  said 

Q.  I  will  get  at  that  in  a  moment;  did  yon  upon  that  occasion  express  an 
opinion  upon  the  merits  of  this  controversy  ?  A.  Well,  I  can't  call  it  an 
opinion  ;  I  can't  admit  that  it  was  an  opinion. 

Q.  Well,  did  you  express  your  views  upon  the  subject  of  the  controversy  ? 
A.  I  can't  admit  that  they  were  my  views,  because 

Q.  Did  you  express  any  views  upon  the  merits  of  the  controversy, 
whether  they  were  your  views  or  not  ?    A.  I  might  have  remarked 

Q.  I  don't  want  what  you  remarked ;  now  I  want  you  to  answer  that 
question  directly. 

Judge  Neilson.— [to  the  Juror.]     Say  yes.  or  no. 

Q.  Did  you  upon  that  occasion  express  any  views  as  to  the  merits  of  this 
controversy  ?     A.  Well,  I  can  not  say  that  they  were  my  views. 

Q.  I  did  not  ask  whether  they  were  your  views.  I  asked  if  you  expressed 
any  views  ?    A.  I  probably  did. 

Q.  You  probably  did  ?  A.  I  probably  observed  such  and  such  con- 
ditions  

Q.  No  matter  what  you  observed  ?  A.  I  don't  recollect  what  the  ex- 
pressions were. 

Q.  I  don't  ask  you  what  they  were.  Now,  you  say  this  was  done  by  you 
after  Mr.  Flinn  had  in  a  pretty  animated  and  decided  manner  expressed  his 
views  ?    A.  Yes,  sir. 

Q.  Then  your  views  were  not  expressed  for  the  purpose  of  drawing  him 
out  ?    A.  Well,  it  was  to  elucidate  what  further  he  had  to  offer. 

Q.  And  that,  I  understood  you  to  say  to  Mr.  Evarts,  was  done  in  a  mis- 
chievous manner  ?    A.  After  he  had  cast  that  intimation  upon  me. 

Q.  That  mischievous  spirit  don't  exist  now,  I  suppose  ?     A.   No,  sir. 

Q.  A  gentleman  has  been  sworn,  Mr.  Rowley,  I  think — Alderman  Row^ley 
— who  says  that  you  on  various  occasions  expressed  to  him  very  decided 
opinions  in  re<rard  to  the  merits  of  this  controversy;  is  that  correct?  A. 
1^1  r.  Rowley  is  a  very 

Q.  Well,  answer  me  whether  that  is  correct  or  not  ?  A.  Well,  could  I 
not  show  the  manner  in  which  I  expressed 

Q.  Oh  !  we  will  see  about  that.  You  will  have  an  opportunity  to  do 
that.  If  I  don't  allow  it,  counsel  on  the  other  side  will,  or  the  court.  A. 
It  was  in  opposition  to  him 

Q.  Can't  you  answer  my  direct  question  ?  Alderman  Rowley  says  that 
you  on  various  occasions  expressed  decided,  animated  opinions  upon  the 
merits  of  this  controversy.  Is  that  true  or  not  ?  A.  Argumentatively  it  is 
true. 

Q.  That  is,  after  you  had  learned  his  opinion,  you  upon  one  occasion 
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argumentatively  expressed  an  opinion  of  your  own  to  draw  him  out  f    A. 
This  was  at  different  stages. 

Q.  Well,  was  it  after  that  ?    A.  Yes,  sir. 

Q.  What  is  your  age  ?    A.  My  age  is  56  last  March. 

Mr.  Evarts. — These  conversations,  I  understood  you  just  now  to  say,  were 
at  different  stages  with  Alderman  Rowley  ?    A.  Yes,  sir. 

Q.  And  when  he  expressed  an  opinion,  if  he  did,  did  you  ask  his  reasons 
or  argue  the  matter  with  him?  A.  Well,  we  argued  the  matter;  yes, 
sir. 

Q.  And  that  was  the  nature  of  the  conversation  ?  A.  That  was  the 
nature  of  the  conversation. 

Mr,  Beach, — That  is  all,  your  Honor. 

Judge  Neilson. — Do  you  wish  to  make  any  suggestion  on  the  subject, 
Mr.  Evarts  ? 

Mr,  Evarts, — Yes,  if  your  Honor  please.     I  understand  the  juryman  to 
occupy  precisely  the  same  position  now  that  he  did  when  your  Honor  sus- 
pended the  examination.     It  was  understood  that  he  had  talked  about  this 
matter  at  different  stages  of  it  to  a  variety  of  people,  and  had   expressed 
opinions  in  those  conversations  of  the  nature  and  to  the  extent  and  with  the 
puipose  that  he  indicated  ;  and  the  result  of  it  all  was  that  he  h^d  never 
formed  or  expressed  an  opinion  that  was  a  conclusion  of  his  own   mind,  con- 
cerning the  merits  of  the  case — the  whole  case.     This  was  at  different  stages; 
be  would  talk  about  this  statement,  or  that  statement,  about  this  man  or 
that;    now  about  Tilton,  or  Moulton,  or  Beecher,  as  it  might  be.     Now,  if 
besides  having  the  examination  of  the  party  proposed  as  a  juror  himself,  and 
the  discussion  of  his  intelligence  and  his  conscience  upon  the  subject,  we  are 
to  have  evidence  adduced  about  casual  conversations  held  while  the  matter 
was  infieri^  and  which  were  expressed  at  this  or  that  stage  of  it,  concerning 
this  or  that  feature  of  it,  your  Honor  will  see  at  once  that  we  get  into  a  region 
where  there  is  no  security  and  no  definiteness  whatever.     Of  course  people 
will  talk,  and  it  is  not  at  all  probable  that  two  persons  talking  will  prove  pre- 
cisely the  same  results  of  the  interview  to  the  court  on  one  side  or  the  other, 
and  the  nature  of  the  matter  frequently  prevents  any  probing  question — it 
was  a  general  statement,  whether  it  was  emphatic  or  decided,  or  this,  that,  or 
the  other.     But,  as  your  Honor  perceives,  we  all  withhold   necessarily  any 
probing  of  the  actual  language  or  side  or  position  that  was  taken. 

Judge  Neilson. — ^I  think  the  juror  must  stand  aside,  under  all  the  cir- 
cumstances. 

Mr.  Evarts, — For  principal  cause  ? 

Judge  Neilson, — Yes,  sir. 

Mr.  Beach, — No,  sir;  not  for  principal  cause. 

Mr.  Evarts, — Well,  where  is  the  favor  ?  It  is  either  for  principal  cause  or 
not  principal  cause.     It  is  the  formation  and  expression  of  opinion. 

Judge  Neilson. — Well,  I  think  it  is  on  the  ground  of  principal  cause. 
Mr.  Robinson,  you  are  excused  from  serving. 

Mr.  Evarts. — We  except.     Your  Honor  notes  our  exception  to  this  refusal  ? 

Judge  Neilson. — Yes,  sir. 
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Mr.  Beach, — I  hope  your  Honor  will  not  place  this  question  improperly  in 
any  embarrassing  attitude. 

JuDOB  Neilson. — ^No;  I  have  no  right  to  do  so.  The  Juror,  on  the  whole, 
I  think,  should  be  excused. 

Mr,  Beach, — Yes,  sir ;  but  it  is  on  the  challenge  which  was  made  both  for 
principal  cause  and  favor,  jointly. 

Judge  Neilson. — It  is  on  the  challenge  which  was  before  us. 

Mr,  Eoarts, — Your  Honor  will  understand  that  we  have,  with  great 
respect  to  the  trier — the  court  acting  as  trier — a  right  to  know  which  chal- 
lenge is  sustained ;  because  our  exceptions  will  stand  upon  that.  I  do  not 
myself  see  any  connection- with  the  favor.  Are  we  to  understand  that  your 
Honor  decides,  on  the  challenge  for  principal  cause,  against  the  juror  ? 

Mr.  Beach. — 1  hope  your  Honor  will  let  this  matter  rest,  as  it  does  upon 
the  record,  upon  the  challenge  that  was  actually  made  under  the  understand- 
ing between  counsel,  and  that  upon  that  challenge  you  will  find  it  true. 

Judge  Neilson. — Very  well;  it  does  necessarily  stand  so.  Both  chal- 
lenges were,  by  consent,  deemed  on  hand. 

Mr.  Evarts, — I  agree  to  that.  I  do  not  find  any  fault,  of  course,  your 
Honor.     But  then  it  does  not  follow  that  both  challenges  are  sustaioed. 

Mr.  Beach. — There  was  but  one  challenge. 

Mr.  Shearman, — May  it  please  your  Honor,  we  desire  two  separate  excep- 
tions. We  except  (1),  upon  the  ground  that  your  Honor  declines  to  state 
whether  this  challenge  is  sustained  on  the  ground  of  principal  cause  or  for 
favor,  as  we  understand  your  Honor's  ruling;  we  except  (2),  if  your  Honor 
sustains  the  challenge  on  the  ground  of  principal  cause,  for  the  reason  that 
upon  that  ground  it  is  not  sustained;  we  except  (8),  if  your  Honor  sustains 
the  challeuq:e  for  favor,  upon  the  ground  that  after  a  juror  has  been  impan- 
neled,  after  a  juror  has  taken  his  seat,  and  the  challenge  has  been  disposed  of, 
and  another  juror  has  been  called  and  challenged  and  examined,  it  is  not  in 
your  Honor's  power  or  discretion  to  admit  a  challenge  to  the  favor  ;  and  we 
except  finally  upon  the  ground  that  this  challenge  can  be  sustained, 
neither  upon  principal  cause  nor  favor;  that  it  can  not  be  considered  upon  any 
other  ground  than  tlie  question  of  fraud  in  the  juror,  which  question  we 
understand  your  Honor  not  to  have  passed  upon  and  not  to  have  sustained, 
and,  therefore,  we  except  upon  the  ground  that  no  such  proof  has  been  made 
out  to  your  Honor's  satisfaction. 

Judge  Neilson. — In  my  judgment,  if  a  juror  upon  being  examined  de 
Clares  he  has  not  formed  or  expressed  any  opinion,  although  being  of  an 
inquiring  turn  of  mind  he  has  made  inquiries  and  has  argued  the  question 
with  his  neighbors,  and  ao  is  received  upon  the  jury,  it  is  competent  after- 
ward, before  the  jury  is  finally  impanneled,  to  inquire  into  that  question  as  a 
question  of  fraud,  and  that  no  juror  can  by  disavowing  the  formation  or  ex- 
pression of  an  opinion  untruly  get  upon  the  jury  and  remain  there,  and  you 
take  the  exceptions  as  you  wish. 

Mr.  Shearman. — We  take  the  exceptions.  If  your  Honor  will  understand, 
we  do  not  object  to  your  statement  at  all. 

Mr.  Morris. — We  ask  to  call  witnesses  upon* the  same  challenge  as  to  an- 
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other  juror  who  lias  passed  exutnination.  I  will  state  to  your  Honor  that  we 
hare  been  at  the  trouble  of  getting  the  witnesses  here  from  a  distance  of  fifty 
or  sixty  miles  in  tiie  country. 

vUDOE  Nbilson. — It  must  appear  that  this  matter  to  which  you  purpose  to 
call  witnesses  has  come  to  your  knowledge  since  the  juror  has  been  accepted. 

Mr.  Morrui. — Precisely ;  I  will  state  this  to  the  court,  and  I  can  speak  for 
myself,  and  I  think  for  my  associates,  that  we  knew  not  a  single  name  that 
was  on  this  panel  until  we  came  into  the  court.  We  had  nAt  seen  the  list, 
and  knew  not  one  name  that  was  to  be  on  the  panel. 

Judge  Neilson. — My  inquiry  was  whether  this  matt»»r  you  propose  now 
to  inquire  into  came  to  your  knowledge  since  the  juror  took  his  seat. 

Mr,  Moiris. — Certainly,  sir;  last  evening. 

Mr,  I'ritcy, — What  juror  is  it,  may  I  be  allowed  to  inquire  ? 

Mr,  Morris, — Stephen  Lewis. 

Robert  J.  Ticknor  was  then  called  and  sworn  as  a  witness  on  the  trial  of 
the  challenge  of  Stephen  Lewis, 

Mr.  Sitearman, — We  do  not  intend  to  delay  your  Honor,  but  we  object, 
as  we  did  in  Mr.  Robinson's  case,  and  your  Honor  notes  our  exception  ? 

Judge  xNeilson. — Yes,  sir. 

Mr,  Shefirman, — The  same  as  in  the  case  of  Mr.  Robinson. 

Mr,  Edartn. — We  understand  the  challenge  of  Mr.  Lewis  is  renewed. 

Mr.  Morrii. — Yes,  sir. 

Mr.  Shearman. — Then  we  ask  that  the  ground  be  stated,  whether  it  is  for 
principal  cause  or  for  favor. 

Judge  Neilson. — That  you  have  a  right  to  ask. 

Mr.  Beach. — I  think  it  ought  not  to  be  when  it  is  the  mere  continuation  of 
the  examination  of  a  juror  wiio  was  admitted  under  the  original  understand- 
ing between  the  parties. 

Mr,  Emirts, — It  is  wholly  in  your  Honor's  discretion  to  allow  this,  and  it 
is  also  in  your  Honor's  discretion  to  require  them  to  specify  which  ground  of 
challenge  they  call  witnesses  to. 

Judge  Neilson. — 1  think  they  should  specify  which  ground  of  challenge. 

Mr,  Pryor. — But,  if  the  court  please,  it  is  in  your  Honor's  discretion  to 
exercise  that  inherent  power  which  exists  in  this  court  to  inquire  ac  any  time 
before  this  juror  is  impanneled  whether  the  court  has  not  been  imposed  upon. 
Your  Honor  has  a  right  to  this  investigation,  and  your  Honor  has  a  right  to 
permit  us  to  institute  it  upon  the  theory  that  the  court  has  been  imposed 
upon,  and  to  see  to  it  that  no  improper  juror  gets  into  that  panel  irrespective 
of  any  chulleuge  or  any  disposition  of  any  challenge  heretofore  made. 

Mr.  Ecarls, — Whenever  the  court  proceeds  sua  sponte,  I  shall  not  attempt 
to  regulate  its  action.  When  counsel  propose  motions  to  the  court,  we  shall 
ask  the  discretion  of  the  court  to  be  applied  to  control  their  action. 

Mr,  Pryor. — That  is  ail  very  well,  but  my  observatitm  was  proper,  I  take 
it,  and  made  in  a  respectful  way.  I  say  the  court  has  the  inherent  jwwer  to 
Bolicit  this  investigation,  irrespective 

Judge  Neilsox. — Well,  that  I  can  not  deny — that  I  have  the  inherent 
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power.  Of  courBe  it  would  be  impossible  to  deny  that;  but  when  this  juror 
was  examined  or  impanneled,  both  challenges  were  had  in  hand.  We  will 
regard  it  so  now,  if  necessary,  and  distinguish  in  the  end.  Will  you  proceed 
and  examine  the  witness  now  ? 

Mr.  Morris. — [To  the  witness,  Ticknor.]  Where  do  you  reside  t  A. 
Bricksburg,  Ocean  county,  N.  J. 

Q.  What  is  your  business  ?    A.  Painter  and  paper-hanger. 

Q.  Also  justice  of  the  town  ?    A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Mr.  Stephen  Lewi:«,  the  juror  ?    A.  Yes,  sir. 

Q.  How  long  have  you  known  him  t  A.  I  suppose  about  six  years — five 
or  six. 

Q.  Have  you  at  any  time  heard  him  express 

Mr.  Shearman. — One  moment.     What  was  that  question  f 

Mr.  MorrU, — I  haven't  asked  it  yet. 

Mr.  Etarts. — Well,  we  won't  have  any  leading  questions,  if  you  please. 
They  are  witnesses  now. 

Q.  Have  you,  or  have  you  not,  at  any  time  heard  Mr.  Lewis  express  an 
opini(m  as  to  the  truth  or  falsity  of  the  charges  against  Mr.  Beechcr  ?  A. 
Yes,  sir. 

Mr.  Shearman. — One  moment;  we  object,  on  the  same  ground  we  did 
yesterday,  that  this  question  can  not  be  asked  until  Mr.  Lewis  has  been  put 
upon  the  stand,  and  his  attention  called  to  this  particular  conversation. 

Judge  Neilson. — I  decline  to  apply  that  technical  rule. 

Mr.  Sh'arman. — We  except. 

Q.  About  when  was  it  that  you  heard  him  express  that  opinion  f  A.  I 
heard  him  on  several  times. 

Q.  And  how  recently  ?  A.  Some  two  or  three  days  before  New  Year's,  I 
think.     It  was  one  or  two  days  before  New  Year's,  in  the  evening. 

Q.  Between  Christinas  and  New  Year's  ?    A.  Yes,  sir. 

Q.  The  last  time  ?    A.  The  last  time,  yes,  sir. 

Q.  And  about  how  many  times  have  you  heard  him  express  his  opinion  with 
reference  to  the  truth  or  falsity  of  the  charge  ?  A.  I  suppose  about  five  or 
six  times. 

Q.  And  in  the  expression  of  those  opinions,  what  was  their  nature,  decided 
or  otherwise  ?  A.  Well,  he  was  always  decided  to  be  a  champion  for  Mr. 
Beecher. 

Judge  Neilson. — One  moment.     Don't  tell  which  way  he  is. 

Q.  No ;  the  question  is  whether  his  opinions  were  decided  opinions,  or  not 
— positive  ?     A.  Yes,  sir,  always  decided. 

Q.  Always  decided  and  positive.  Have  you  heard  him  argue  the  matter  ? 
A.  Yes,  sir. 

Mr,  Evarts. — Don't  lead  him. 

Q.  Whereabouts  were  those  opinions  expressed  ?  A.  In  Mr.  Lewis's  own 
store. 

Q.  At  what  place  ?    A.  Bricksburg,  Ocean  county.  New  Jersey. 

Q.  About  how  far  is  that  from  here  ?  A.  I  suppose  in  the  neighborhood 
of  50  miles. 
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Q.  You  sent  me  a  telegram  yesterday  stating  these  facts,  didn^t  you  ?    A. 
Yes,  sir. 

Q.  And  how  was  your  attention  drawn  to  the  sulgect  then  ?  A.  By  the 
newspapers  and  our  citizens  speaking  of  this  case. 

Cross-examined  by  Mr.  Evarts, — Have  you  a  shop  of  your  own  there? 
A.  At  my  own  house,  yes,  sir. 

Q.  And  how  long  have  you  lived  there  ?    A.  A  little  over  eight  years. 

Q.  What  acquaintance  have  you  with  Mr.  I^ewis  ?  A.  Why,  I  saw  him* 
sometimes  three  or  four  times  a  day,  and  in  the  evening. 

Q.  At  his  shop  and  yours  ?  A.  At  his  shop,  and  on  the  street,  and 
different  other  stores. 

Q.  That  is  the  bakery  ?     A.  Yes,  sir,  he  is  a  baker. 

Q,  You  mean  you  go  there  to  the  bakery  ?  A.  Well,  citizens — we  dropped 
in  in  the  evenings,  to  pass  away  an  hour  or  two  through  the  day. 

Q.  Now,  you  all  of  you  talked  there  about  this  case,  I  suppose,  more  or 
less  ?     A.  Yes,  sir. 

Q.  Do  you  know  anybody  down  there  that  has  not  talked  about  this 
Beecher  case  ?  A.  Well,  it  was  a  general  conversation  at  times ;  whenever  the 
subject  was 

Q.  Can  you  n  inie  now,  in  the  circle  of  your  acquaintance  in  that  village — 
if  it  be  a  village — one  that  has  not  talked  about  this  Beecher  case  ?  A.  Well, 
I  guess  there  is  a  great  many  that  I  never  heard  speak  of  it. 

Q.  Well,  I  ask  you  if  you  know  any  man  there  that  has  not  talked  about 
it  ?     A.  Yes,  sir. 

Q.  Well,  how  did  you  find  that  out.  That  has  not  talked  with  you  ? 
A.  Well,  I  never  heard  him  say  anything. 

Q.  But  you  have  no  reason  to  think  that  he  has  not  talked  with  somebody 
on  the  subject  ?     A.  I  could  not  tell  that. 

Q.  Now,  did  you  ever  have  any  occasion  to  talk  T^dth  Mr.  Lewis  on  this 
subject  except  a  casual  interest  ?  A.  No  more  than  the  general  conversation 
that  was  going  on. 

Q.  Same  as  you  would  with  anybody  else  ?    A.  Yes,  sir. 

Q.  And  is  there  any  other  conversation  than  this  within  a  short  time  that 
you  remember  the  circumstances  of,  and  what  was  said  ?  I  do  not  mean  that 
you  should  repeat  what  was  said,  but  was  there  any  conversation  that  is  present 
in  your  mind,  except  the  general  talk  about  the  matter  ?  A.  Well,  the  subject 
was  brought  up  by  parties  present,  and  Mr.  Lewis  took  part  in  the  conversation. 

Q.  And  you  expressed  opinions  ?     A.  I  did. 

Q.  And  the  other  people  ?    A.  Yes,  sir. 

Q.  And  Mr.  Lewis  ?     A.  Yes,  sir. 

Q.  Now  this  last  time  you  say  was  between  Christmas  and  New  Year's  ? 
A.  Somewhere  about  that  time. 

Q.  Well,  are  you  certain  ?  A.  I  could  not  say  the  precise  day  ;  it  was 
either  Wednesday  or  Thursday,  I  think,  if  I  am  not  mistaken. 

Q.  You  are  sure  it  was  between  Christmas  and  New  Year's  ?    A.  Yes,  sir. 

Q.  And  you  think  either  the  Wednesday  or  Thursday  before  New  Year's  I 
A,  Yes,  sir. 
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Q.  And  where  did  that  occur  ?    A.  In  Mr.  Lewis's  store. 

Q.  Was  anybody  there  ?     A.  Yes,  sir. 

Q.  Who  ?  A.  Mr.  Freeland  and  Mr.  Marston,  Mr.  Lewis's  partner  ;  Mr. 
Brigham,  Mr.  George  Taylor,  I  believe,  and  myself;  that  is  all. 

Q.  Well,  was  the  conversation  excited  by  any  particular  occurrence  or  fact 
about  the  case  that  had  arisen  just  then  ?  A.  Nothing  more  than  the  subject 
was  brought  up  in  reference  to  the  newspaper  reports;  that  is  all. 

Q.  Well,  was  there  anything  about  the  jury,  or  anything  of  that  kind  ? 
A.  No,  sir. 

Mr.  Evartt, — ^I  do  not  know  when  Mr.  Lewis  was  served ;  I  do  not  kn»w 
whether  that  has  appeared,  if  your  H(mor  please — the  day  he  was  served. 

Q.  It  had  not,  however,  anything  to  do  with  that  about  the  jury  ?  A. 
No,  sir. 

Q.  Or  about  Mr.  Lewis  being  on  the  panel,  or  anything  of  that  kind  ? 
A,  No,  sir. 

Q.  Was  there  anything  said  about  the  jury,  or  anything  of  that  kind  ? 
A.  No,  sir. 

Q.  I  do  not  know  when  Mr.  Lewis  was  served ;  I  do  not  know  that  that 
appears;  it  had  nothing  to  do  with  that  about  the  jury  ?    A.  No,  sir. 

Q.  Or  about  Mr.  Lewis  being  on  the  panel,  or  anything  of  that  kind  ?  A. 
No,  sir. 

Q.  Did  all  of  you  express  opinions  then  ?  A.  I  do  not  think  that  we 
did. 

Q.  Tou  might  all,  I  suppose ;  you  all  took  a  hand  in  the  conversation  ?  A. 
Just  as  conversation  generally  takes  place ;  one  has  a  say,  and  another  one 
has  his  say. 

Q.  Tou  do  not  remember  how  many  expressed  opinions,  or  how  many  did 
not,  except  that  Mr.  Lewis  did  ?    A.  Mr.  Lewis  and  myself. 

Q.  Did  you  differ  in  opinion  ?    A.  Yes,  sir. 

Q.  And  has  that  generally  been  your  conversation  on  one  side  and  the 
the  other  of  the  case  ?    A.  Not  at  all  times. 

Q.  How  long  was  this  conversation  between  Christmas  and  New  Year's  t 
A.  This  last  time  ? 

Q.  Yes.     A.  I  suppose  for  about  three-quarters  of  an  hour  or  an  hour. 

Q.  As  long  as  that  ?     A.  Yes,  sir. 

Q.  What  time  of  day  was  it  ?     A.  In  the  evening. 

Q.  Sitting  around  the  fire  ?    A.  Yes,  sir. 

Q.  You  did  not  talk  all  that  time  about  the  Beecher  case,  did  you  ?  A.  I 
suppose  on  the  Beecher  case  we  spoke  about  30  minutes;  I  guess  in  the  neigh- 
borhood of  that. 

Q.  What  did  you  talk  about  the  other  quarter  of  an  hour  ?  A.  I  guess 
flCTeral  tilings. 

Q.  You  do  not  remember  about  that;  there  was  no  excitement  between 
you,  was  there  ?    A.  I  think  Mr.  Lewis  got  quite  excited. 

Q.  Did  you  get  excited  also  ?  A.  I  did  not  get  excited  until  he  referred 
to  things  that  had  nothing  at  all  to  do  with  the  case. 

Q.  When  he  introduced  irrelevant  matter  then  you  got  excited,  but  what 
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really  related  to  the  case  did  not  disturb  you  ?  A.  It  did  not  disturb  me ;  it 
seemed  to  disturb  Mr.  Lewis. 

Q.  You  didn't  finally  g3t  excited  ?   A.  Not  until  he  referred  to  other  things. 

Q.  You  did  get  excited  ?    A.  Afterward ;  yes,  sir. 

Q.  At  what  stage  of  the  half  hour's  discussion  did  you  get  excited  ?  A. 
Toward  the  latter  part  of  it. 

Q.  About  15  minutes  or  30  ?    A.   About  the  last  8  or  4  minute& 

Q.  When  did  he  get  excited  ?    A.  About  the  middle  of  it. 

Q.  You  kept  cool  10  minutes  after  he  got  excited  ?     A.  Yes,  sir. 

Q.  Have  you  been  something  of  a  champion  on  the  Tilton  side  of  this 
business  ?     A.  Not  that  I  know  of. 

Q.  You  have  been  impurtial  ?     A.  Yes,  sir. 

Q.  You  telegraphed  this ?    A.  Yes,  sir. 

Q.  And  to  Mr.  Wallace  ?     A.  Yes,  sir. 

Q.  You  volunteered,  therefore,  in  the  matter  t  A.  I  did  not  volunteer;  I  did 
not  suppose  I  should  be  sent  for ;  I  thought  it  was  an  act  of  justice  to  telegraph. 

Q.  But  still  you  did  volunteer — no  one  came  to  you  ?  A.  There  were 
ser^ral  came  to  me  and  spoke  to  me  about  telegraphing. 

Q.  They  did  ?     A.  Ves,  sir. 

Q.  Then  there  is  a  faction  down  there  ?  A.  No  faction  at  all  about  it  ;  the 
citizens  had  heard  the  way  Mr.  Lewis  had  expressed  himself,  and  they  thought 
it  an  injustice  to  this  case  to  allow  him  to  sit  here  as  a  juror,  and  that  is  the 
reason  they  took  this  course. 

Q.  And  they  put  you  forward  to  make  this  telegram  ?    A.  Yes,  sir. 

Q.  You  did  not  expect  to  be  called  as  a  witness  ?  A.  No,  sir;  I  did  not  at 
the  time. 

Q.  Does  any  subposna  run  over  to  New  Jersey  to  make  people  come  here  ? 

Mr,  Morris. — That  is  a  legal  question,  I  submit. 

Judge  Neilson. — He  came  voluntarily. 

James  H.  Fre  eland,  called  as  a  witness  on  the  trial  of  the  challenge  of 
Mr,  Leansy  and  sworn. 

Mr,  Morris. — Where  do  you  reside  ?    A.  Bricksburg,  Ocean  County,  N.  J. 

Q.  How  long  have  you  resided  there  ?    A.  About  five  years. 

Q.  What  is  your  business  ?    A.  Sash  and  blind  manufacturer. 

Q.  Are  you  acquainted  with  Stephen  Lewis  ?    A.  I  am. 

Q.  How  long  have  you  known  him  ?     A.  About  five  years. 

Q.  Have  you,  or  have  you  not,  at  any  time  heard  him  express  his  opinion 
with  reference  to  the  merits  of  the  charge  against  Mr.  Beecher  ?    A.  I  have. 

Q.  When  was  the  last  time,  as  near  as  you  can  state  ?  A.  I  am  very 
positive  it  was  the  last  night  of  the  year  1874. 

Q.  The  Slst  of  December  ?    A.  Yes,  sir. 

Q.  Was  Mr.  Ticknor  present  at  that  time  ?    A.  He  was. 

Q.  Have  you  heard  him  express  his  opinions  on  other  occasions  ?  A. 
Several  times. 

Q.  Will  you  state  whether  the  opinions  were  of  a  positive  nature  ?  A.  I 
have  always  judged  so,  sir. 
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Q.  Did  you  kuow  whether  he  had  been  summoned  as  a  juror  at  that  time  ? 
A.  I' did  not. 

Q.  Have  you  heard  Mr.  Lewis  discuss  this  subject  with  his  partner  and 
other  parties  ?    xV.  I  have. 

Q.  On  more  than  one  occasion  ?    A.  Several  occasions. 

Q.  And  what  was  the  nature  of  those  discussions — animated  ?  A.  Well,  in 
some  cases  they  would  be.  On  this  night  that  I  speak  of,  the  last  night  of  the 
year,  he  was  a  good  deal  animated  about  it. 

Q.  And  expressed  his  opinion  with  a  good  deal  of  positiveness  ?  A.  Tea, 
«ir. 

Q.  Did  you  know  of  the  telegram  being  sent  ?    A.  I  did  not. 

Q.  You  came  over  here  on  request  ?    A.  I  did. 

Q.  Mr.  Ticknor  spoke  to  you  about  coming  ?  A.  Mr.  Ticknor  came  to  my 
house,  and  that  was  the  first  I  knew  anything  about  the  affair. 

Q.  Did  he  show  you  a  telegram  he  had  received  ?    A.  He  did. 

Mr.  Etarts, — Has  this  matter  been  talked  about  down  at  Bricksburg  a  good 
deal  ?    A.  Quite  a  good  deal. 

Q.  For  the  last  three  or  four  months,  I  suppose  ?  A.  Tes  sir;  ever  since 
almost  it  first  came  out.  * 

Q.  And  whenever  there  came  out  a  new  paper  you  would  talk  about  that, 
I  soppose  ?    A.  Yes,  sir. 

Q.  And  following  that  down  you  read  everything  out  ?  A.  We  are  people 
that  read  everytliiug  we  can  get  a  hold  of. 

Q.  And  you  talked  about  it  more  or  less  ?    A.  More  or  less. 

Q.  Did  you  take  part  in  this  conversation  on  the  last  night  of  the  year  ? 
A.  Not  at  all. 

Q.  Were  you  not  of  the  company  ?  A.  I  was  in  the  company ;  the  con- 
versation was  entirely  between  Mr.  Lewis  and  Mr.  Ticknor  at  that  time. 

Q.  And  did  they  both  get  animated  ?  A,  Well.  I  could  not  say  I  thought 
Mr.  Ticknor  was  very  much  excited  over  it;  he,  of  course,  after  there  was  a 
thrust  made  at  him  about  another  matter,  why,  it  made  him  feel,  perhaps,  a 
little  irritated. 

Q.  A  thrust  did  you  say  ?    A.  It  was  thrown  as  regards  other  parties. 

Q.  That  made  him  mad  ?  A.  I  can  not  say  that  he  was  particularly  mad ; 
he  felt  it  a  little. 

Q.  Considerably  mad — he  was  mad  ?  A.  I  didn't  consider  him  mad,  what 
I  call  a  mad  person. 

Q.  What  did  you  call  him  ?  A.  A  man  mad,  he  generally  gets  up  and 
moves  around  sometimes  and  talks  pretty  loud. 

Q.  Was  he  angry  ?    A.  No,  I  don't  know  that  he  was  angry. 

Judge  Neilson. — Was  he  vexed  ?    A.  lie  was  a  little  vexed. 

Mr.  EvarU. — ^But  placid  still  ?    A.  Yes,  sir. 

Q.  How  long  did  this  discussion  last  between  Mr.  Ticknor  and  Mr.  Lewis  ? 
A.  I  could  not  tell  you,  for  I  came  away  before  they  finished  up ;  I  left  before 
they  finished  up ;  I  could  not  tell  you  how  long. 

Q.  You  don't  know  how  the  anger  went  on  finally  ?  A.  No;  I  can  not 
t^lU  * 
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Q.  This  was  a  neighbors'  meeting,  I  suppose,  the  last  night  of  the  year  ? 
A.  Where  we  generally  go  to  get  our  bread  and  such  things;  we  frequently 
meet  there. 

Q.  Was  it  in  the  shop  ?    A.  It  was  in  the  store. 

Q.  And  was  it  an  interview  of  customers  that  were  there,  or  how  was  it  f 
A.  As  I  said  before,  there  was  but  Mr.  Ticknor  and  the  other  gentleman  held 
any  part  in  it. 

Q.  It  was  a  social  meeting  ?    A.  No,  sir. 

Q.  It  was  in  the  baker's  shop  ?    A.  Yes,  sir. 

Mr.  Beach, — I  have  an  affidavit  which,  with  permission,  I  will  submit  to 
your  Honor  in  regard  to  a  witness  who  could  testify  on  this  subject,  as  we 
understand,  in  regard  to  an  opinion  upon  the  merits  expressed  in  this  matter 
by  Mr.  Lewis  since  he  was  sworn  in  as  a  juryman.  Will  your  Honor  look  at 
the  affidavit,  and  say  whether  it  is  proper  to  keep  the  questiofi  open  to  obtain 
that  witness,  who  can  not  be  secured  to  day  ? 

Mr.  Eoarts, — We  are  entitled  to  see  that  affidavit  I  think. 

Mr,  Beach. — I  don't  think  you  are  'entitled  to  see  it,  but  I  don't  object  to 
your  seeing  it. 

Judge  Neilson. — ^Do  you  wish  to  be  heard  on  the  subject  of  the  fitness  of 
the  juror,  or  what  shall  be  done,  it'  anything,  in  regard  to  him  ? 

Mr.  EcarU. — In  regard  to  Mr.  Lewis  ? 

Judge  Neilson. — Yes. 

Mr.  Ecarts, — We  will  recall  Mr.  Lewis. 

Stephen  Lewis  recalled. 

Mr,  Evarts, — You  have  heard  your  neighbors  here  testify  ?  A.  Yes, 
sir. 

Q.  You  know  them  ?    A.  Yes,  sir,  both. 

Q.  And  they  were  in  the  habit  of  coming  to  your  shop  ?    A.  Yes,  sir. 

Q.  They  were  customers,  were  they  ?  A.  Well — yes,  sir,  they  were  custo- 
mers. 

Q.  They  have  talked  about  your  discussions  in  this  Beecher  matter  ?  A. 
Yes,  sir. 

Q.  What  have  you  to  say  on  that  subject  ?  A.  If  I  can  tell  my  story  I 
would  like  to  tell  it. 

m 

Mr.  Evarts. — Very  well,  go  on. 

The  Juror.  — 'M.T.  Ticknor  is  in  the  habit  of  coming  into  the  store  and 
talking  about  everybody ;  that  is  his  habit,  and  if  you  want  proof  of  that  I 
can  get  it,  and  even  about  me;  he  came  in  there  that  evening  and  he  began 
talking,  and  the  first  word  he  said  was,  ''The  Beecher  trial  won't  come  off;" 
I  said,  *'You  don't  know  whether  it  will  come  off  or  not;  you  had  better 
wait  and  see." 

Mr.  Beach. — Is  this  course  of  narrative  to  take  place  ?  If  he  gives  the 
conversation,  or  any  part  of  it,  we  are  entitled  to  the  whole  of  it;  I  make  no 
objection  to  that  course  of  inquiry,  but  I  wish  to  understand  that  we  can 
pursue  it  with  other  witnesses. 

Judge  Neilson^— 1  don't  know  whether  the  counsel  intended  to  ask  the 
gentleman  to  give  the  conversation  or  not. 
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Mr,  EtarU, — The  juror  has  absolutely  been  impeached  before  your  Honor, 
QDd  I  put  him  on  the  stand  to  give  his  statement  concerning  the  occurrences 
upon  which  these  neighbors  of  his  testified. 

Judge  NEHiSON. — You  can  examine  him  fully. 

Mr.  EvarUt,  -The  only  point  excluded,  and  that  is  properly  excluded,  is 
what  his  opinions  were,  as  expressed. 

Judge  Neu^sox. — Yes,  sir. 

Mr.  Beach. — I  trust  your  Honor  will  not  announce  that  as  a  ruling  in  the 
case.  If  this  witness  is  to  be  permitted  to  give  any  part  of  the  conversation  re- 
lating to  the  merits  of  this  controversy,  I  am  sure  you  will  not  rule  we  are  not 
entitled  to  give  the  whole  of  it;  and  if  that  precedent  is  established  with 
regard  to  this  witness,  I  suppoHC  we  would  be  entitled  to  recall  the  witnesses 
who  have  already  testified,  and  have  from  them  a  narrative  of  what  transpired. 

Judge  Neilson. — I  will  see  what  the  counsel  desires  to  call  out. 

Mr.  Etarts. — State  what  transpired,  omitting  any  opinion  of  yours  or  the 
witness's  about  the  Beecher  and  Tilton  matter. 

The  Juror. — That  i8,  either  side  ? 

Q.  Yes,  sir,  as  to  the  merits;  what  they  were.  A.  Mr.  Ticknor  com- 
menced talking  about  this  case,  and  I  told  him  he  had  no  business  to  talk 
anything  about  it  until  after  it  was  tried;  it  was  time  enough  then  to  know 
who  was  guilty  and  who  was  not ;  and  ho  went  on  and  made  statements  that 
be  knew  certain  parties  were  guilty,  becaui>e  his  friends  had  told  him  so  and  so. 

Q.  Other  people?  A.  The  people — his  friends;  I  told  him  he  knew 
nothing  al)out  the  case,  and  neither  one  of  us  knew  anything  about  the  case ; 
that  I  didn't  believe  the  statement  he  told  me  whs  true,  and  he  got  offended 
about  it,  and  at  last  I  told  him  I  didn't  want  him  to  come  there  and  t«lk 
in  that  way;  he  even  talked  about  me  and  others,  and  I  didn't  want  to  hear 
any  more  of  his  talk;  I  didn't  make  any  statement  that.  Mr.  Beecher  was 
guilty  or  innocent ;  I  made  a  statement  that  he  didn't  know  whether  he  was 
or  not,  and  tliat  I  didn't  know,  and  that  we  could  tell  better  after  the  trial; 
that  is  the  statement  that  I  made. 

Mr.  Beach. — Did  you  hear  the  testimony  of  Mr.  Freeland  ?    A.  I  did. 

Q.  Did  you  on  that  occasion,  the  last  day  of  the  past  year,  at  your  store, 
express  an  opinion  upon  the  merits  of  this  charge  against  Mr.  Beecher^  A. 
No,  sir. 

Q.  You  did  not  ?    A.  Not  whether  I  thought  he  was  guilty  or  innocent. 

Q.  Upon  the  merits  of  the  charge  ?  A.  I  suppose  that  is  what  I  consider 
the  merits. 

Q.  That  is  as  to  whether  or  not  he  had  committed  any  act  of  adultery 
anch  as  is  charged  against  him  ?    A.  Yes,  sir. 

Q.  You  did  not  express  any  opinion  on  that  point  ?  A.  I  did  not  on  thai 
point,  whether  he  was  guilty  or  not  guilty. 

Q.  Against  whom  did  Mr.  Ticknor  make  any  charge  upon  that  occasion  ? 
A.  I  didn't  know  as  I  was  allowed  to  tell  that;  I  thought  I  was  not  to  tell 
who  the  charges  were  against.     I  am  willing  to  tell. 

Judge  Neilson. — You  can  name  the  person. 

The  Juror. — He  made  the  charge  against  Mr.  Beecher. 
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.Vr.  Bench. — Against  whom,  other  than  Mr.  Beecheror  Mr.  TiltoD,  did  he 
make  any  charge  ?     A.  Nothing  in  particular  then  at  that  time. 

Q.  How  did  this  conversation  open  ?  A.  It  opened  by  his  making  a 
statement  that  he  knew  a  certain  party  was  irui'ty,  because  friends  of  his  had 
told  liim  so;  that  they  had  seen  through  the  windows  such  and  such  things. 

Q.  You  seem  to  have  some  little  spirit  about  this  question  ?  A.  I  do. 
about  anything  that  I  think  is  wrong;  I  think  a  person  has  no  business  to 
talk  about  folks  until  they  know  somethin*x  about  them — either  party. 

Q.  You  have  not,  either  with  your  partner  or  with  these  gentlemen  who 
have  been  sworn,  talked  for  or  against  either  of  these  parties,  then  ?  A.  I 
never  said 

Q.  Have  you  talked  for  or  against  either  of  these  parties  ?  A.  Yes,  sir ; 
I  have. 

Q.  Then  you  do  talk  for  or  against  people  ?  A.  Not  on  the  merits  of  the 
case — ^not  on  whether  he  is  guilty  or  innocent. 

Q.  Do  you  know  Leonard  K.  Cluff  ?    A.  Yes,  sir. 

Mr,  Evarts. — Now,  Mr.  Beach,  I  think  we  will  look  at  that  affidavit. 

}{r.  Beach. — As  a  matter  of  courtesy  I  will  let  you  look  at  it. 

Mr.  Evarts. — I  will  look  at  it  as  a  matter  of  courtesy. 

Mr.  Beach. — I  don^t  think  you  are  entitled  to  it,  but  you  can  look  at  it  aa 
a  matter  of  courtesy. 

Judge  Neh^son. — The  counsel  ought  to  see  it,  inasmuch  as  I  have  seen  it. 

Q.  Did  you,  in  his  presence,  on  or  about  the  1st  day  of  this  month, 
express  any  opinion  or  belief  of  your  own  in  regard  to  Mr.  Beecher  being 
innocent  ?     A.  Not  that  I  know  of,  sir. 

Q.  Do  you  swear  that  you  didn't  ?     A.  To  Mr.  Cluff  ? 

Q.  Yes,  sir ;  in  the  presence  of  Leonard  K.  Cluff  ?  A.  I  don't  think 
I  did. 

Q.  Do  you  swear  that  you  didn't  ?     A.  To  the  guilt  or  innocence  ? 

Q.  Yes,  sir  ?    A.  No,  sir. 

Q.  No,  not  guilt ;  I  don't  put  it  in  that  form.  Did  you  to  that  gentle- 
man, on  or  about  the  time  I  mention,  express  any  opinion  or  belief  in  regard 
to  the  guilt  or  innocence  of  Mr.  Beecher  ?    A.  Nothing  more  than 

Q,  I  don't  want  **  nothing  more  than;  "  I  want  an  answer,  yes  or  no  ?  A. 
I  will  answer  it  yes  or  no,  but  I  want  to  answer  it  as  I  said  it. 

Judge  Neilson. — You  are  bound  to  answer  this  question,  and  you  can 
explain  afterward. 

The  Juror. — I  want  to  answer  it  in  a  way  that  it  will  be  understood. 

Mr.  Beach, — Did  you  to  that  gentleman,  or  in  his  presence,  on  the  occa- 
sion I  have  mentioned,  express  any  opinion  or  belief  in  regard  to  the  inno- 
cence of  Henry  Ward  Beecher  ?     A.  I  don't  think  I  did. 

Q.  Do  you  swear  you  did  not  ?    A.  I  have  sworn  that  I  did  not. 

Q.  Will  you  swear  that  you  did  not  ?  A.  Not  what  I  should  understand 
as  an  opinion. 

Q.  Do  you  understand  my  question  ?    A.  I  understand  your  question,  bQt 
I  don't  understand  what  you  want  to  make  from  it.' 

Q    I  want  you  to  answer  that  question.    A.  I  have  answered  it. 
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Q.  Will  you  swear  positively  that  you  did  not  ?  A.  What  is  the  rest  of 
it  ?    I  want  to  hear  the  whole  of  it. 

Q.  The  question  I  put  to  you  was  whether  you,  to  Leonard  K.  Cluff,  or 
in  his  presence,  on  the  occasion  I  have  mentioned,  expressed  any  opinion  or 
not  in  regard  to  the  innocence  of  Henry  Ward  Beecher  ?  A.  No  belief  nor 
no  statement  of  that  kind  that  I  believed. 

Q.  Any  opinion  or  belief  I  said,  sir  ?    A.  No,  sir. 

Q.  You  did  not  ?    A.  No,  sir. 

Q.  You  swear  positively  you  did  not  ?  A.  I  do,  not  as  an  opinion  or 
belief. 

Q.  1  asked  you  whether  you  expressed  an  opinion  or  belief  in  regard  to 
the  innocence  of  Henry  Ward  Beecher  ?    A.  I  answered  it. 

Q.  Answer  it  now  ?    A.  Opinion  or  belief  ? 

Q.  Yes,  sir.     A.  I  did  not. 

Q.  Have  you  had  repeated  discussions  upon  this  subject  with  your  part- 
ner ?    A.  My  partner  has  held  discussions,  more  or  less. 

Q.  Have  you  not  held  discussions  with  him  ?  A.  Not  as  to  the  merits  of 
the  case,  I  have  not ;  I  have  held  discussions  with  him. 

Q.  Have  you  had  discussions  with  him  upon  the  question  wliethcr  or  not 
3Ir.  Beecher  was  innocent  ?    A.  Yes,  sir ;  I  have  had  questions. 

Q.  You  have  had  discussions  with  him  ?  A.  Yes,  sir;  I  have  had  discus- 
siona. 

Q.  I  understand  you  to  say  that  you  have  had  discussions  with  your 
partner  in  regard  to  the  innocence  of  Mr.  Beecher  ?    A.  Yes,  sir. 

Q,  Have  those  been  frequent  ?    A.  He  speaks  about  it  frequently. 

Q.  Have  those  discussions  been  frequent  ?  A.  Not  very  frequent,  because 
I  have  not  been  there  a  good  deal  of  the  time. 

Q.  How  many  times  should  you  think  T  A.  I  could  not  tell  how  many 
times.     He  speaks  of  it  frequently. 

Q.  About  how  often  have  those  discussions  occurred  ?  A.  It  is  a  matter 
I  could  not  tell  you  about,  how  often. 

Q.  Y«)U  said  they  were  not  very  frequent  ?    A.  Not  very. 

Q.  I  want  to  get  your  idea  of  frequency,  and,  therefore,  I  ask  you  about 
how  often  tliey  have  occurred  ?  A.  Well,  occasionally,  once  in  a  week  or 
two,  perhaps. 

Q.  For  what  period — from  the  commencement  of  this  matter?  A.  I 
have  made  up  my  mind  not  to  argue  with  him  much;  I  donU  say  much 
to  him, 

Q.  You  have  said  perhaps  once  in  a  week  or  two,  and  I  ask  covering 
what  period  of  time — the  last  year  ?  A.  Yes,  sir;  I  should  think  it  has  been 
a  year  since  we  commenced  about  it. 

Q.  You  and  your  partner  were  of  different  opinions  upon  the  subject, 
were  you  not  ?    A.  Yes,  sir;  different  opinions  on  some  parts  of  it. 

Q.  Were  you  of  different  opinions  upon  the  subject  in  regard  to  which 
this  discussion  was  had,  the  innocence  of  Mr.  Beecher  ?  A.  I  never  formed 
any  opinion  in  regard  to  it. 

Mr.  Beach, — I  didn^t  ask  you  whether  you  had  formed  any  opinion. 
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Mr,  Evarts, — It  is  a  proper  answer. 

Mr,  Beach. — ^I  submit  it  is  not. 

Mr,  Evarts. — You  make  bim  assume  tbere  was  a  difference  of  opinion,  and 
be  6ay»  he  bas  none. 

Mr.  BeacJi. — On  tbe  contrary,  the  witness  answered  a  moment  ago  tbere 
was  a  difference  of  opinion. 

The  Juror. — Yes,  sir;  but  this  was  of  innocence  or  guilt.  I  didn't  mean 
to  be  understood  as  saying  any  such  thing. 

Mr,  Beach, — I  ask  you  if  the  opinions  of  yourself  and  your  partner,  as 
expressed  in  tbese  discussions,  differed?  A.  They  would  on  some  points; 
yes,  sir. 

Q.  Will  you  state  a  point  upon  which  they  differed  ?  A.  Well,  they  would 
be  points  be  would  bring  up  about  some  particular  thing. 

Q.  I  want  to  know  upon  wbat  particular  subject  you  differed  ?  A.  I  was 
trying  to  tell  you. 

Q.  Can  you  mention  one  subject  upon  wbich  you  and  your  partner  differed 
other  than  tbe  innocence  of  Mr.  Beecher? 

Mr,  Tracy, — That  assumes  they  did  differ  on  tbe  subject. 

Mr,  BeoAk. — It  assumes  no  such  thing.  [To  the  juror.]  Can  you  mention 
any  subject  upon  which  you  and  your  partner  differed  in  opinion  other  than 
the  innocence  of  IVIr.  Beecher?  A.  When  my  partner  said  a  certain  party 
was  guilty  I  have  always  argued  that  he  did  not  know,  not  that  I  knew 
whether  he  did  or  did  not. 

Mr,  Beach, — I  move  to  strike  out  that  answer. 

Mr.  Evarts, — Counsel  has  no  right  to  make  question  and  answer  both. 

Mr,  Beach. — That  remark  is  made  with  great  emphasis,  but  I  don't  see  the 
pertinency  of  it. 

Judge  Neilson. — I  think  I  will  let  it  stand. 

Q.  Can  you  mention  any  subject  connected  with  this  controversy  upon 
which  you  and  your  partner  differed,  except  that  of  tbe  innocence  of  Mr. 
Beecher  ?  A.  I  want  to  understand  the  question,  and  then  I  will  answer  it. 
The  question  you  ask  is  whether  we  have  had  any  arguments  or  any  conversa- 
tions except  on  the  innocence  or  guilt. 

Mr.  Beach. — ^No,  that  was  not  the  question.  You  have  not  got  within 
gunshot  of  it. 

The  Juror, — I  would  like  to  bear  it  again. 

Q.  Can  you  now  mention  any  subject  connected  with  this  controversy 
upon  which  you  and  your  partner  differed  in  opinion  except  the  subject  or 
question  of  tbe  innocence  of  Mr.  Beecher  ?  Can  you  now  mention  one  ? 
A.  I  think  I  can. 

Q.  What  was  it  ?  A.  I  think  there  has  been  talk  about  things— about 
this  affair  that  I  did  not  agree  with  him  about. 

Q.  I  want  to  know  what  it  was ;  I  want  you  to  mention  it. 

Judge  Neilson. — What  was  the  point — the  topic  ? 

Mr,  ^aW«. —He  says  he  has  answered  that.  It  was  on  the  very  point 
whether  he  had  a  right  to  make  up  his  mind. 

Mr*  FtilUrton. — The  witness  will  get  on  without  that 
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Mr.  Beach, — ^Your  Honor  can  very  well  see  the  object  of  that  int6rruption. ' 
Perhaps  it  may  effect  its  object,  and  instnict  the  witness. 

Judge  NErLSON. — No,  that  is  not  intended. 

Jfr.  Becu^. — Your  Honor  has  a  right  to  assume  that.  I  have  a  right  to  indulge 
my  own  opinion  on  that  subject.     [To  the  juror.]     Well,  sir,  we  are  waiting. 

The  Juror, — Well,  so  be  I. 

Judos  Neilson. — Perhaps  the  witness  does  not  remember  your  question. 

The  Jurnr. — I  am  not  very  clear  of  comprehension,  I  believe,  to  day ;  I 
don't  think  I  am. 

Mr,  Beach, — You  don't  understand  the  question.  You  are  not  very  clear 
of  comprehension  to-day  ?  A.  I  don't  exactly  understand  what  your  question 
is;  if  I  did,  I  would  try  and  answer  it. 

Mr,  Beach, — I  have  exhausted  my  intelligence  in  an  endeavor  to  make  yoa 
eomprehend  it,  and  I  will  leave  it  as  it  is. 

Mr,  EmrU,—l&  that  all  ? 

Mr,  Beach, — Yes,  sir,  that  being  the  only  side  of  the  case  on  which 
counsel  can  make  themselves  understood. 

Mr,  Beach, — When  were  you  summoned  as  a  juror  ?  A.  My  wife  sent  a 
summons  to  me  to  Bricksburg. 

Q.  When  did  you  receive  it  ?    A.  I  received  it  on  Friday. 

Q.  What  day  of  the  month  was  that?  A.  I  think  the  first  day  of  the 
month.     I  received  it  Friday  night. 

Mr,  Evarts, — Friday  night  you  received  your  summons?  A.  I  think  it 
was;  and  then  I  had  a  letter  from  my  wife  on  Saturday  noon. 

Q.  That  is  the  first  you  knew  about  it  ?  A.  Yes,  sir;  that  is  the  first  I 
knew  about  that. 

Judoe  Neilson. — [To  the  juror.]  It  was  served  at  your  residence  ?  A. 
Yes,  sir ;  it  was  served  here  in  Brooklyn,  and  then  it  was  sent  to  me. 

Mr,  Bvnrts. — On  your  original  examination  you  said  this:  **Q.  Have 
you  formed  an  opinion?  A.  No,  sir,  I  think  not;  I  think  I  have  said  this 
much,  that  I  presumed  every  man  innocent  until  he  is  proved  guilty.  I  tliink 
I  have  not  expressed  any  opinion."  Is  that  your  opinion  ?  A.  Yes,  sir;  on 
the  merits  of  the  case  that  is  the  truth,  whether  he  was  guilty  or  not  guilty. 

Q.  As  to  you  and  your  partner,  was  the  point  on  that' subject  of  whether 
you  knew  enough  to  form  an  opinion  ?  A.  Yes,  sir,  it  has  been  the  subject. 
I  told  him  I  did  not  think  he  had  any  right  to  form  an  opinion,  nor  I  either, 
until  the  case  was  tried ;  I  argued  in  that  way. 

Q.  Did  your  partner  agree  to  that  ? 

Mr,  Beach. — I  object  to  that  question. 

Mr,  Evartn. — I  won't  insist  on  it.  [To  the  juror.]  Have  you  formed  or 
expressed  an  opinion  concerning  the  guilt  or  innocence  of  Mr.  Beecher  ?  A. 
I  never  have  formed  any  opinion  or  expressed  any,  that  he  was  guilty  or  not 
guilty. 

Mr,  Beach. — And  never  have  formed  or  expressed  an  opinion  as  to  his 

innocence  ?    A.  No,  sir;  I  said  this  much:  I  said  I  had  seen  nothing  in  the 

evidence  that  I  could  make  up  my  mind  upon  that  ho  was  guilty. 

Judge  Neilson. — [To  the  juror.]   What  was  the  statement  you  made  ?   A. 
I.— 15 
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The  statement  I  made  was  that  I  had  not  made  up  my  mind  whether  he  was 
guilty  or  not,  and  that  I  thought  no  one  else  had  a  right  to  do  so,  and  I 
argued  that  with  my  partner. 

Mr,  Beach. — Is  thia  witness  rendering  an  argument? 

Judge  Neilson. — No,  he  is  making  an  explanation. 

J.  H.  Freeland  was  recalled. 

Mr,  Evarts. — We  object  to  this  witness  being  recalled. 

Judge  Neilson. — What  is  the  point  ? 

Mr,  Beach. — The  point  is  to  recall  this  witness,  after  the  juryman  has  been 
heard,  to  see  if  he  has  any  change  of  recollection,  which  is  exceedingly  proper. 

Mr.  Evart4i. — That  I  object  to.  I  believe  that  is  a  well-settled  proposition 
of  law,  that  you  can  not  have  the  last  say  on  the  same  point,  for  I  will  recall 
him  again,  and  then  we  will  go  on  in  that  way  indefinitely. 

Judge  Neilson. — The  general  rule  is  as  Mr.  Evarts  says. 

Mr,  Boich. — Not  where  witnesses  primarily  differ  on  the  question  of  im- 
peachment, or  as  to  declaration.  It  is  the  uniform  practice  to  recall  them 
and  let  them,  understanding  the  testimony  of  each  one,  refresh,  and  perhaps 
rectify,  their  recollections. 

Mr.  Evarts. — I  think  not. 

Mr,  Beach. — It  was  the  constant  practice  of  Judge  Cowcn  to  let  witnesses 
stand  together  upon  questions  of  this  character  on  the  witness-stand,  and  let 
them  explain  as  between  themselves,  and  there  is  eminent  justice  in  that.*  [To 
the  witness.]     You  have  heard  the  testimony  of  Mr.  Lewis  in  regard  to  the 

*  Mr.  Justice  Cowen,  in  his  note  to  2  Phil,  on  Ev.  774,  quotes  the  rule  stated 
by  Tin  DAL,  C  J.  in  Angu8  v.  Smith  (1  Mood.  &  Malk.  473),  "  that  l)efore  you  can 
contradict  a  witness,  by  showing  that  he  has  nt  some  other  time  said  something 
inconsistent  with  his  present  evidence,  you  must  ask  him  as  to  time,  place,  and 
person  involved  in  the  supposed  contradiction  ;*'  and  that  *'  it  is  not  enough  to 
ask  him  the  gt-neral  question,  whether  he  has  ever  said  so  and  so," — and  goes  on 
to  say,  "  The  editor  [meaning  himself]  can  not  speak  from  any  extensive  knowl- 
edge as  to  the  practice  on  this  head  in  the  American  c/>urts.  So  far  as  he  has 
been  acquainted  with  the  practice,  and  eppecially  where  he  has  had  any  control 
Id  the  conduct  of  it,  he  has  uniformly  observed  a  very  strict  conformity  to  the 
above  rule  of  Angus  v.  Smith,  not  unfrequently  ordering  both  the  principal  and 
opposing  witness  upon  the  stand  at  the  same  time,  and  directing  the  quesition  to 
be  specifically  repeated  and  explained,  sometimes  instituting  a  kind  of  colloquy 
between  the  witnesses." 

Mr.  Taylor  says  (2  Taylor  on  Ev.  1279,  §  1332),  "  In  former  times,  when  the 
evidence  of  witnesses  called  on  opposite  sides  was  directly  oonflicting,  the  court 

would  often  direct  that  the  witnesses  should  be  confronted This 

practice  which  is  still  recognized  in  the  Ecclesiastical  Courts  and  Courts  of 
Probiite,  and  which  prevails  largely  in  the  County  Courts,  where  it  is  often 
productive  of  highly  useful  results,  has,  for  some  unexplained  reason,  grown 
into  comparative  disuse  at  7iiiti  prius.  This  is  to  be  regretted  ;  for  the  practice 
certainly  affords  an  excellent  opportunity  of  contrasting  the  demeanor  of  the 
opposing  witnesses,  and  of  thus  testing  the  credit  due  to  each,  while  it  b1»o 
furnishes  the  means  of  explaining  away  an  apparent  contradiction,  or  of 
rectifying  a  mistake,  where  both  witnesses  have  intended  to  state  nothing  but 
the  truth." 

In  Annesky  v.  Anglesca  (17  How.  St.  Tr.  1350)  four  witnesses,  whose  testi- 
mony was  conflicting,  were  placed  together  on  the  witness-stand  for  the  purpose 
of  confronting  them  with  each  other. 

The  confronting  of  witnesses  is  also  sanctioned  by  Mr.  Stephen  in  his  dnnmen- 
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coiiTersationB  about  which  you  and  others  have  spoken.  Will  you  please  state 
whether  or  not  your  recollection  is  changed  upon  the  question  whether  or  not 
Mr.  Lewis,  upon  the  occasion  to  which  you  referred,  expressed  an  opinion 
upon  the  question  of  the  guilt  or  innocence  of  Mr.  Beecher  ? 

Mr,  Evarts. — Don't  answer,  Mr.  Witness.  I  object  to  that  question,  and 
will  take  your  Honor's  ruling  on  it. 

Judge  Neilson. — Yes,  he  may  answer  it. 
Mr,  EvarU, — We  except. 
The  Juror, — ^Ask  the  question  again. 

Q.  The  question  is  whether,   after  hearing  the  statement  of  Mr.  Lewis, 
your  recollection  is  in  any  way  changed  upon  the  question  whether  or  not  Mr. 
Lewis,  upon  the  occasions  you  referred  to,  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  Mr.  Beecher?    A.  No,  sir. 
Q.  It  is  not  changed  ?    A.  No,  sir. 

Judos  Neilson. — Do  you  wish  to  be  heard  on  the  question  as  to  whethei 
this  juror  shall  stand  aside  or  not  ? 

Mr.  Evarts. — If  the  court  please,  there  can  be,  possibly,  no  greater  evidence 
of  intelligence  and  integrity  than  this  juryman  has  shown,  and  all  the  dis- 
paragement that  has  been  brought  against  him  in  regard  to  discussions  con- 
cerning the  general  subject  of  the  Tilton-Beecher  case,  or  the  Tilt  on -Beecher 
trial,  ends  precisely  as  it  ended  when  he  was  examined  by  himself  yesterday, 
that  he  had  formed  and  expressed  no  opinion  on  the  merits  of  the  guilt  or 
innocence,  but  had  only  gone  so  far  as  to  say  that  a  man  shall  be  presumed 
innocent  until  he  is  proved  guilty,  and  rebuked  the  rash  judgment 
of  those  who  had  volunteered  opinions  without  true  evidence  before 
them. 

Mr,  Shearman. — May  it  please  your  Honor,  I  rise  at  the  first  opportunity 
when  there  is  any  applause  on  our  side  to  request  that  it   may  never  be 
allowed  under  any  circumstances.      We  wish  to  maintain,  as  I  know  your 
Honor  does,  the  true  dignity  of  a  court  of  justice. 

Judge  Neilson.— It  will  never  be  allowed  with  my  consent,  but  where 
'^e  have  this  large  mass  of  jurymen  not  yet  called,  and  so  many  people  pres- 
ent, it  is  difficult  to  prevent  it;  but  after  the  jury  shall  be  impanneled,  and 
"tihe  attendance  in  court  much  reduced,  I  think  I  shall  be  found  equal  to  the 
preservation  of  perfect  order,  and  the  removal  of  any  person  who  commits 
«^iiy  breach  of  decorum.      I  don't  wish  to  hear  any   argument  in  reference 
"fco  this  juror.     My  own  firm  conviction  is  that  he  should  stand  aside. 
Judge  Neilson. — Let  us  not  hear  any  renewed  applause. 
Mr,  BiU. — May  we  ask  if  this  judgment  is  on  the  principal  cause  ? 
Judge  Neilson. — It  is  to  the  favor,  and  on  the  ground  of  misapprehen- 
won,  or  fraudulent  intention  to  occupy  a  seat  as  a  juror. 
Mr,  Shearman. — We  except. 

Varies,  vol.  8,  p.  548.     In  speaking  of  the  common-law  method  of  taking  evi- 
dence, he  says,  "  Besides  all  this,  the  occasional  questions,  of  the  judge,  the  jury, 
mnd  the  counsel,  will  sift  out  the  truth  much  better  than  a  formal  set  of  inter- 
rogatories  previously  penned  and    settled  ;    and    the  confronting  of  adverse 
witnesses  is  also  another  opportunity  of  obtaining  a  clear  discovery,  which  can 
never  be  had  upon  any  other  method  of  trial." 
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Christopheb   Fitter  called  and  sworn  on  a  challenge  for  principal 
cause. 
^    Mr,  FuUerton. — ^You  are  a  resident  of  Brooklyn  ?    A.  Yes,  sir. 

Q.  What  business  are  you  engaged  in  ?    A.  Wood  and  willowware. 

Q.  Where  ?    A.  No.  56  Fulton-street. 

Q.  You  have  heard  of  this  Tilton  and  Beecher  controversy,  so  called?  A. 
Yes,  sir. 

Q.  And  read  a  good  deal  on  the  subject  ?    A.  Yes,  sir;  a  good  deal. 

Q.  Read  the  newspapers  and  the  statements  of  the  parties  ?    A.  Yes,  sir. 

Q.  Have  you  formed  an  opinion  in  regard  to  the  merits  of  the  controversy? 
A.  No,  sir;  I  don't  think  I  have. 

Q.  You  ought  to  know  better  than  anyone  else  ?  A.  Well,  I  have  not;  no 
fixed  opinion ;  no,  sir. 

Q.  Have  you  never  expressed  any  opinion  ?    A.  Not  seriously. 

Q.  In  what  way  did  you  express  it,  if  at  all  ?  A.  Well,  I  perhaps  expressed 
myself  both  ways  in  a  joking  manner,  and  have  talked  a  good  deal  on  the 
subject. 

Q.  Have  you  heard  any  controversies  or  discussions  ?  A.  A  good  many, 
sir. 

Q.  In  which  sides  were  taken  ?  A.  Sometimes  one  side  and  sometimes  the 
other. 

Q.  Have  you  in  your  mind  no  impression  now  one  way  or  the  other  in 
regard  to  it  ?    A.  I  have  not;  no,  sir. 

Q.  Not  even  an  impression  ?  A.  I  have  really  not  any  impression  on  my 
mind. 

Q.  Didn't  you  bejieve  anything  you  read  ?  A.  Well,  I  could  not  believe 
both  sides;  I  didn't  know  which  to  believe.  . 

•  Q.  I  didn't  ask  you  to  believe  both  sides — did  you  believe  either  side  ? 
A.  I  don't  know  that  I  believed  either  side ;  I  could  not  say  that  I  did. 

Q.  I  refer  the  matter  to  you,  of  course;  you  know  better  than  anyone  eh»e 
whether  you  believed  either  the  one  side  or  the  other  in  this  controversy, 
from  what  you  have  read  of  their  statements  ?  A.  I  have  not  really  believed 
either  side. 

Q.  Have  you  in  a  measure  believed  one  side  rather  than  the  other  ?  A. 
I  could  not  say  that  I  did. 

Q.  I  understand  you  to  say  now  that  you  have  no  belief  one  way  or  the 
other  as  to  the  merits  of  this  controversy;  that  your  mind  is  open  and  free  to 
conviction.     A.  That  is  really  so. 

Q.  And  you  think  you  could  go  into  the  jury-box  and  render  a  verdict 
according  to  the  evidence  in  this  case,  entirely  uninlluenced  by  wb^  you 
have  heard  and  read  upon  this  subject,  do  you  ?    A.  I  should  think  so. 

Q.  I  want  to  know  whether  you  don't  feel,  when  you  come  to  reflect  upon 
this  subject,  that  your  mind  leans  either  to  one  party  or  the  other  ?  A.  It 
does  not,  but  I  should  think  that  I  should  not  servo  on  the  jury  on  account 
that  I  have  talked  a  great  deal  about  the  case,  and  read  most  everything 
about  it.    I  think  I  ought  not  to  serve  on  the  jury. 

Q.  Have  you  expressed  opinions  about  it  ?    A.  I  have,  in  a  joking  way. 
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many  a  time,  and  talked  upon  it  more  than,  perhaps,  I  ought  to  ;  but  I  have 
never  done  it  a  great  deal. 

Q.  If  you  have  only  talked  and  expressed  opinions  jocosely,  why  do  yow 
think  you  ought  not  to  serve,  if  you  entertain  no  predisposition  one  way  or 
the  other  ?    A.  That  is  my  feeling  about  it. 

Q.  That  you  ought  not  to  serve  ?    A.  I  think  so. 

Q.  Do  you  think,  upon  the  whole,  now,  that  you  can  not  be  entirely  im- 
partial in  consequence  of  what  you  have  read  and  what  you  have  said  upon 
the  subject  ?    A.  I  think  I  could ;  yes,  sir. 

Q.  Do  you  belong  to  any  religious  denomination  ?  A.  I  belong  to  a 
church. 

Q.  What  denomination  ?    A.  The  German  Church. 

Q.  Are  you  a  German  bom  f    A.  Tes,  sir. 

Q.  How  long  have  you  been  in  this  country  ?  A.  I  have  been  here  about 
27  years, 

Q.  What  is  your  occupation  ?  A.  I  am  in  the  wood  and  willowware 
business. 

Q.  Do  you  ever  attend  any  other  than  the  German  Church  ?  A.  I  fre- 
quently attend  the  Franklin  Avenue  Presbyterian  Church ;  I  occasionally  go 
there;  I  attend  generally  my  own  church. 

Q.  Did  you  ever  attend  Mr.  Beechcr^s  church  ?  A.  Only  once,  to  hear 
bim  preach,  and  once  to  a  concert. 

Q.  How  long  ago  was  that  ?    A.  Some  time  last  summer. 

Q.  After  this  controversy  commenced  ?  A.  I  think  it  was  when  they  first 
began  to  talk  about  it  in  the  papers,  before  Mr.  Tilton^s  statement  came  out ; 
it  was  considerably  before  that. 

Q.  And  you  did  hear  him  preach  then  ?    A.  Yes,  sir. 

Q.  Did  you  go  with  any  one,  or  did  you  go  alone  ?  A.  I  think  I  went  Idl 
*lone  myself — yes,  sir. 

Q.  What  prompted  you  to  go  at  that  particular  time  ?    A.  I  had  often 
'^dshed  to  hear  Mr.  Beecher  preach,  and  I  thought  I  would  go  on  Sunday. 

Q.  Have  you  ever  been  since  to  hear  him  ?    A.  No,  sir. 

Q.  You  didn't  fonn  any  opinion  at  that  time  as  to  whether  these  charges 
ere  true,  or  not,  after  ha\ang  heard  him  preach  ?    A.  No,  sir. 

Q.  Do  you  know  either  of  the  parties — acquainted  with  them  ?    A.  No, 
t;  only  by  sight ;  I  have  seen  Mr.  Tilton,  I  think,  once  or  twice,  and  I  have 
^sen  Mr.  Beecher  once  or  twice  in  wy  life  ;  that  ia  all. 

Q.  You  have  no  special  acquaintance  with  either  of  them  ?    A.  No,  sir, 
don't  think  I  ever  spoke  to  the  gentlemen  in  my  life. 

Q.#When  were  you  summoned  as  a  juror?    A.  I  think  the  day  before 
€w  Year's,  in  the  evening. 

Q.  Have  you  held  any  conversation  with  any  one  upon  the  subject 
^ince  you  were  summoned  ?  A.  I  have,  slightly ;  I  guess  it  has  been  men- 
'^oned. 

Q.  Any  conversation  or  discussion  in  which  the  merits  of  the  controversy 
'^cre  canvassed  ?  A.  No,  sir;  I  didn't  wish  to  converse  with  any  one  much 
^boot  it,  only  as  occasion  would  happen. 
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Q.  Tou  have  expressed  no  opmion  even  in  a  joke  since  that  time  9  A. 
No,  sir;  not  since  that  time. 

Q.  Has  any  one  visited  you  in  reference  to  it  ?    A.  No,  sir. 

Q.  Has  any  one  proposed  to  converse  with  you  in  regard  to  the  subject- 
matter  since  you  were  summoned  ?    A.  No,  sir. 

Q.  State  your  residence,  if  you  please  ?    A.  No.  27  Park-ay. 

Mr,  FuUerton  — We  withdraw  the  challenge,  sir. 

Mr.  Evarts. — I  will  ask  him  a  few  questions. 

Mr,  Beach, — Do  you  challenge  him  ? 

Mr,  Evarts, — No,  sir. 

Mr.  Beach. — Then  you  have  no  right  to  examine  him. 

Mr,  Evarts. — Then  I  will  challenge  him. 

Mr.  Beach, — What  challenge  do  you  interpose  ? 

Mr,  Evarts, — I  will  interpose  the  same  one  you  did. 

Mr,  FuUerton, — That  won't  do,  because  by  and  by  your  Honor  will  hayc 
to  discriminate  in  regard  to  that. 

Mr,  Evarts, — What  was  your  challenge  ? 

Mr,  Beach. — I  don't  propose  to  answer. 

Judge  Neilson. — It  is  entered  as  to  the  favor  generally.  Will  that  enable 
you  to  interrogate  him  ? 

Mr,  Evarts, — ^Yes,  sir.  [To  the  juryman.]  How  long  have  you  lived  in 
Brooklyn  ?  A.  I  think  either  since  1851  or  1852;  at  that  time  I  lived  in  Wil- 
iiamsburgh. 

Q.  This  side  of  the  river  you  have  lived  ?    A.   Yes,  sir. 

Q.  Since  1852?    A.  1852  anyhow;  I  think  it  was  1851. 

Q,  Is  your. wood  and  willowware  business  carried  on  here  or  in  New 
York  ?    A.  On  this  side. 

Q.  And  where  ?    A.  No.  56  Fulton-street. 

Q.  How  long  has  it  been  there  ?  A.  It  has  been  at  this  house  about  two 
years,  and  we  were  at  another  house  a  little  further  down  in  the  same  street 
before. 

Q.  For  a  longer  time  ?    A.  Yes,  sir. 

Q.  What  is  tiie  name  of  your  firm  ?    A.  Fitter  &  Lynnes. 

Q.  Has  it  been  of  that  name  for  some  years  ?  A.  Yes,  sir;  since  we  have 
been  in  that  business  over  here. 

Q.  How  long  have  you  been  in  your  present  dwelling-house  ?  A.  About 
five  years,  I  think. 

Q.  How  long  have  you  been  an  attendant  at  the  German  church  of  which 
you  have  spoken — that  very  congregaticm,  I  mean  ?    A.  Since  it  was  organized. 

Q.  How  long  was  that  ?    A.  I  guess  about  four  or  five  years. 

Q.  And  prior  to  that,  w^here  did  you  go  ?  A.  I  generally  attend  the  Ger- 
man church.    I  was  no  particular  member  of  any  church  before  that. 

Q.  And  you  are  now  a  communicant  in  that  church  ?    A.  Yes,  sir. 

Q.  You  arc  a  housekeeper,  and  a  man  of  family,  I  suppose  ?    A.  Yes,  sir. 

Q.  You  say  the  opinions  you  have  expressed  have  been  by  joke,  as  it 
were.  I  suppose  you  mean  by  that  you  expressed  lightly  opinions  ?    A,  Yes,  sir. 

Q.  Not  serious  ?    A.  Not  serious. 
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Q.  And  jou  have  not  enguged  in  any  serious  discussions  to  get  at  a  con- 
clusion one  way  or  the  other,  have  you  ?  A.  No,  sir ;  I  don't  think  I  have. 
I  have  been  in  a  good  many  discussions  about  it,  though,  with  gentlemen. 

Q    But  still  it  has  been  only  casual  ?    A.  Tes,  sir. 

Q.  And  your  own  feeling  is  that  you  have  no  opinion  or  bias  one  way  or 
the  other  ?    A.  No,  sir,  I  have  not,  I  am  sure. 

Q.  Then,  is  there  anything  in  this  objection  of  yours  that  you  ought  not 
to  be  on  this  jury  ?  What  is  the  basis  of  that  ?  A.  It  is  this;  that  I  think 
that  I  have  talked  too  much  about  it.  In  my  business  different  people  came 
in  and  got  talking  about  it,  and  I  have  joked  about  the  matter  more  than  I 
should,  and  these  gentlemen  here  may  think,  perhaps,  I  have  formed  an 
opinion  and  expressed  my  opinion. 

Q.  Tou  mean  you  have  talked  more  about  it  than  you  should  if  you  had 
known  you  were  to  be  a  juror  ?    A.  Yes,  sir,  by  all  means. 

Q.  Otherwise  you  have  not  talked  too  much  about  it  ?    A.  I  can  not  say. 

Mr.  Evarts. — If  your  Honor  please,  that  does  not  seem  to  be  an  objection. 
We  withdraw  the  challenge. 

Judge  Neilson. — [To  the  juror.]    Take  a  seat,  sir. 

Samxtel  Flate  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr.  Pryor. — Where  is  your  residence  ?    A.  No.  214  Kyerson-street. 

Q.  Are  you  in  business  ?    A.  No,  sir. 

Q.  What  are  you  doing  ?    A.  I  am  working  for  a  roofer. 

Q.  In  Brooklyn  ?    A.  Yes,  sir. 

Q.  Are  you  a  gentleman  of  family  ?    A.  Yes,  sir. 

Q.  Have  you  heard  anything  about  the  controversy  between  these  gentle- 
men ?    A.  I  have  heard  a  little,  sir. 

Q.  Have  you  read  anything  about  it  ?    A.  Very  little  I  read. 

Q.  You  have  not  read  much  ?    A.  No,  sir. 

Q.  Can  you  recollect  what  you  read  ?  A.  No,  sir;  all  I  read  is  the  head- 
ing of  the  papers. 

Q.  You  have  read  nothing  but  the  heading  of  the  papers  ?  A.  No,  sir; 
that  is  all. 

Q.  Have  you  read  any  newspaper  articles  ?    A.  No,  sir. 

Q.  Do  you  take  any  newspaper  ?  A.  No,  sir;  I  don't  make  a  practice  of 
taking  a  newspaper. 

Q.  You  sometimes  buy  it  ?  A.  I  happened  to  see  the  heading  to  the 
paper. 

Q.  And  when  you  saw  the  heading  of  the  paper  you  avoided  reading  it  ? 
A.  Yes,  sir. 

Q.  Have  you  any  impression  in  regard  to  the  merits  of  this  controversy  9 
A.  No,  sir. 

Q.  None  whatever  ?    A.  No,  sir. 

Q.  Have  you  heard  the  matter  discussed  ?    A.  No,  sir. 

Q.  You  never  discussed  it  with  any  person  ?    A.  No,  sir. 

Q.  Have  you  formed  any  opinion  about  the  merits  of  the  controversy  f  A, 
N^o,  sir ;  I  have  not. 
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Q.  Have  you  expressed  any  opinion  in  reference  to  it  ?    A.     No,  sir. 

Q.  Do  you  know  either  of  the  parties  to  the  controversy  ?    A.  I  do  not. 

Q.  You  have  heard  of  them  ?    A.  I  have  heard  of  them ;  yes,  sir. 

Q.  You  have  no  feeling  against  one  or  the  other  ?    A.  No,  sir. 

Q.  May  I  ask  if  you  belong  to  any  church  ?    A.  Yes,  sir. 

Q.  What  church  ?    A.  I  don't  make  it  a  practice  much  of  going  to  any 
one;  I  don't  be  particular  as  to  which  one. 

Q.  But  you  belong  to  a  church  ?    A.  Yes,  sir. 

Q.  Which  cimrch  do  you   belong  to?     A.  I   belong  to   St.   Patrick^s 
Catholic  Church.. 

Q.  You  don't  go  very  frequently  ?    A.  No,  sir. 

Q.  You  are  not  conscious  of  any  bias  or  inclination  toward  either  of  these 
parties?    A.     No,  sir. 

Q.  None  whatever  ?    A.  No,  sir. 

Q.  You  arc  conscious  that  you  could  do  entire  justice  between  them  as  a 
juror  ?    A.  Yes,  sir. 

Mr,  Pryor, — We  withdraw  our  challenge. 

Mr.  Emrts. — We  challenge  on  our  part. — [To  the  Juror.]    How  old  are 
you  ?    A.  I  am  24  years  of  age. 

Q.  Are  you  a  housekeeper  ?     A.  Yes,  sir. 

Q.  A  man  of  family  ?    A.  Yes,  sir. 

Q.  And  how  long  have  you  lived  in  the  place  that  you  have  given  us  as 
your  residence,  No.  214^Ryer8on-8treet  ?     A.  I  have  lived  there  since  March. 

Q.  Where  had  you  lived  before  that  ?    A.  Marcy-avenue. 

Q.  Always  in  Brooklyn  ?    A.  No,  sir ;  I   have  only  been  two  years  in 
Brooklyn. 

Q.  Where  had  you  lived  before  that  ?    A.  Paterson,  New-Jersey. 

Q.  Were  you  married  in  Brooklyn,  or  married  in  New-Jersey  ?    A.  I  was 
married  in  New-Jersey. 

Q.  Are  you  conducting  the  business  of  a  roofer  on  your  own  account  f    A. 
No,  sir. 

Q.  In  whose  employment  are  you  ?    A.  Nicholas  Connor. 

Q.  Where  is  his  place  ?    A.  In  Sanford -street,  No.  6. 

Q.  Have  you  never  talked  with  any  parties  about  this  litigation  ?    A.  I 
have  not  had  any  conversation  with  anybody  about  it. 

Q.  You  say  you  saw  the  head-lines  ?    A.  Merely  the  heading  of  the  paper. 

Q.  And  then  let  it  j^o  ?    A.  Let  it  go. 

Q.  Had  you  no  interest  in  the  matter  at  all  ?    A.  No,  sir,  I  had  not ;  I 
had  no  interest  in  reading  the  paper  at  all. 

Q.  You  read  the  papers  on  some  subjects,  don't  you  ?    A.  Very  seldom. 

Q.  Have  you  made  this  matter  a  subject  of  conversation  in  your  own  family  f 
A.  Well,  they  have  spoken  about  it ;  yes,  sir. 

Q.  Have  you  parents  living  with  you  ?    A.  No,  sir. 

Q.  Or  only  yourself  and  wife  and  children,  if  you   have  children  ?    A, 
Only  myself  and  wife;  my  wife's  aunt  is  living  with  us. 

Q.  And  it  has  been  a  subject  of  conversation  with  her  ?      A.  No,   sir  ;  I 
never  had  no  conversation  with  her. 
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Q.  What  was  the  number  of  your  residence  in  Marcy-ave.  ?  A.  I  think  it 
was  119. 

Q.  Where  did  you  live  in  Paterson  ?    A.  I  lived  in  No.  01  Jefferson-st. 

Q.  In  whose  employment  were  you  in  Paterson  ?    A.  In  Mr.  Hoxie*8. 

Q.  In  the  same  business  ?    A.  No,  sir. 

Q.  What  business  ?    A.  Contractor. 

Q.  What  is  Mr.  Hoxic's  first  name  in  Paterson  ?    A.  I  could  not  tell  you. 

Mr,  EvarU. — We  submit  the  question  to  your  Honor. 

Judge  Neilson. — [To  the  Juror.]    Take  one  of  those  chairs. 

A.  R.  Case  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr,  Pryor, — Where  do  you  live  ?    A.  No.  482  North  Second-st 

Q.  What  is  your  business  ?    A.  Druggist. 

Q.  On  your  own  account  ?    A.  Yes,  sir. 

Q.  How  long  have  you  been  in  business  there  ?  A.  Four  years  on  my 
own  account. 

Q.  Do  you  keep  house  ?    A.  Yes,  sir, 

Q.  Where  do  you  live  if    A.  In  the  same  building. 

Q.  Have  you  heard  about  this  suit  ?     A.  Yes,  sir. 

Q.  Have  you  read  anything  about  the  controversy  between  the  parties  to 
this  suit  ?     A.  Yes,  sir. 

Q.  Have  you  read  much  or  little  ?     A.  Considerable. 

Q.  Has  what  you  have  read  made  any  impression  upon  you  ?     A.  Yes,  sir. 

Q.  Does  that  impression  still  remain  ?  A.  I  dcm^t  mean  to  say  the  same 
one  remains  that  I  had. 

Q.  Have  you  an  impression  now  as  to  the  merits  of  the  controversy  be- 
tween these  parties  ?    A.  Very  slight,  if  any. 

Q.  Have  you  any,  do  you  think  ?     A.  I  think  not. 

Q.  You  think  you  have  no  impression.  You  liave  no  opinion  as  to  the 
merits  of  the  controversy  between  these  parties  ?     A.  I  think  not. 

Q.  No  opinion  as  to  which  is  right  or  wrong  ?     A.  No,  sir. 

Q.  You  once  had  an  impression  ?    A.  Yes,  sir;  a  good  many  of  them. 

Q.  You  fluctuated  then.  Has  your  opinion  changed  from  what  you  have 
x%ad  during  the  progress  of  tliis  controvei*sy  ?     A.  Yes,  sir. 

Q.  You  have  had  one  last  impression,  of  course.  When  did  you  get  rid  of 
that  last  impression  ?     A.  It  is  very  hard  to  say. 

Q.  Are  you  conscious  when  it  departed  from  you  ?    A.  No,  sir. 

Q.  Are  you  positive  that  you  have  no  impression  now  ?  A.  As  to  the 
merits  of  the  case,  I  am,  sir. 

Q.  None  whatever  ?  A.  As  to  the  truth  or  falsity  of  some  of  the  news- 
paper publications  I  liave. 

Q.  As  to  the  truth  or  falsity  of  the  newspaper  publications  you  have.  Do 
you  mean  the  statements  of  the  parties?  A.  No,  sir;  I  never  read  those 
thoroughly. 

Q.  You  have  an  impression  as  to  the  truth  or  falsity  of  some  of  the  news- 
paper articles  on  the  subject.     Is  that  what  you  mean  ?    A.  Yes,  sir. 

Q.  Do  you  mean  editorials  ?    A.  Yes,  sir. 


k 


I 


284  IMPANNELIIUQ  [3d  Day. 

Q.  You  have  no  impression  as  to  the  truth  or  untruth  of  the  allegations 
made  by  these  parties  against  each  other  ?    A.  No,  sir. 

Q.  None  whatever  ?    A.  No,  sir. 

Q.  Do  you  know  either  of  the  parties  ?    A.  No,  sir. 

Q.  You  have  heard  of  them,  of  course  ?    A.  Oh,  yes,  sir. 

Q.  Have  you  any  jirejudice  against  either  one  or  the  other  ?     A.  No,  sir. 

Q.  None  whatever  ?     A.  No,  sir;  not  that  I  know  of. 

Q.  Do  you  belong  to  any  church  denomination  ?  A.  Do  you  mean  to  be 
a  communicant  in  any  church  ? 

Q.  Yes,  sir.     A.  No,  sir,  I  do  not. 

Q.  Are  you  a  member  of  any  congregation  ?    A.  Yes,  sir. 

Q.  Which  ?     A.  The  Ainslie  Presbyterian  Church. 

Q.  Who  is  the  pastor  of  that  church  ?  A.  Mr.  Buchanan;  J.  M.,  I  think, 
are  his  initials. 

Q.  Did  you  ever  converse  with  anyone  about  this  matter  ?  A.  I  suppose 
I  have,  with  a  great  many  of  them. 

Q.  Did  you  ever  discuss  it  with  any  person  ?  A.  What  do  you  consider 
a  discussion — remarks  made  by  people  ? 

Q.  No,  sir ;  did  you  ever  argue  on  either  side  with  any  one  ?  A.  To 
no  great  extent ;  customers  would  come  in,  and  I  have  spoken  to  them,  and 
another  customer  coming  in  it  would  be  dropped. 

Q.  Did  you  ever  declare  any  proposition  in  regard  to  the  merits  of  this 
controversy  to  any  one  ?  A.  I  would  not  like  to  say  I  have  not ;  I  have  taken 
part  in  a  good  many  conversations,  and  may  have  said  a  great  deal  one  way 
or  the  other. 

Q.  Did  you  ever  avow  any  opinion  in  regard  to  the  merits  of  the  contro- 
versy in  discussion  with  any  person  ?  A.  I  would  not  like  to  say  positively 
either  way. 

Q.  What  is  your  impression  ?  A.  My  impression  is  that  I  have  expressed 
opinions  a  number  of  times  to  different  persons. 

Q.  That  is  to  say,  you  have  expressed  contrary  opinions  ?  A.  I  meap 
to  say  I  have  expressed  different  ideas  in  regard  to  articles  that  I  have 
read. 

Q.  Did  you  ever  hold  any  discourse  or  discussion  with  any  person  with 
regard  to  the  truth  or  untruth  of  the  allegation  made  by  Mr.  Tilton  against 
Mr.  Beecher  ?    A.  It  would  be  very  hard  to  say. 

Q.  What  is  your  belief  in  regard  to  that  ?  A.  I  think  it  is  very  likely  I 
have  said  there  would  be  a  great  deal  of  difference  between  the  evidence  in 
the  courts  and  in  what  had  been  published. 

Q.  Did  you  ever  express  any  opinion  of  your  own  during  the  progress  of 
the  discussion  upon  the  main  question  ?    A.  I  may  have. 

Q.  What  is  your  opinion — I  mean  what  is  your  recollection  of  the  impres- 
sion ?  A.  My  recollection  is  not  positive  enough  to  say  decidedly  either 
way. 

Q.  You  can  not  say  decidedly  either  way  ?  A.  Such  a  mass  of  people 
have 

Q.  Is  it  not  probable,  according  to  your  own  conscience  now,  that  you 
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• 
^a^e  expressed  some  opiniou  to  some  person  7      A.  On  the  truth  or  falsity  of 
the  statement  ? 

Q.  Tes,  sir.     A.  I  may  have  had  at  some  time ;  I  would  not  say  I  had  or 
had  not. 

Q.  Can  you  not  recall  some  person  you  talked  the  matter  over  with  ?    A. 
I  might  recall  a  hundred. 

Q.   Have  you  discussed  it  in  your  own  family  ?    A.  Very  little. 
Q.  Have  you  talked  of  it  in  your  own  family  ?    A.  It  has  been  spoken  of. 
Q.  Have  you  not  expressed  an  opinion  to  some  member  of  your  family  as 
to  the  truth  or  untruth  of  the  main  charge  ?    A.  I  think  not. 

Q.  Is  your  mind  now  entirely  free  from  any  inclination  toward  one  or  the 
other  of  these  parties  in  regard  to  the  truth  or  untruth  of  the  charge  ?  A. 
Yea,  air. 

Q.  The  balance  of  your  mind,  so  to  express  it,  is  entirely  eyen,  and  does 
not  incline  one  way  or  the  other  ?    A.  I  think  so. 

Q.  Have  you  any  bias  between  them  ?    A.  I  don't  think  I  have. 
Q.  Have  you  read  any  paper  upon  the  subject  of  this  case  ?      A.  The 
IHikj>«'r8  published  ?    Yes,  sir. 

Q.  What  papers  did  you  read  ?  A.  I  take  Tlie  Tribune  daily,  and  The 
E^r^dd  on  Sundays ;  and  I  have  read  other  papers. 

Q.  Did  you  read  all  the  discussions  and  speculations  on  it  t  A.  In  the 
papers  ? 

Q.  In  The  Tribune^  for  example  ?  A.  Yes,  sir;  the  different  editorials  in 
Th^  Tribune, 

Q.  Did  those  editorials  make  any  impression  upon  your  mind  ?  A.  They 
P'^obably  did  when  I  read  them. 

Q.  Yon  don't  remember  when  you  got  rid  of  those  impressions  that  you 
h&<^  ?    A.  No,  sir ;  not  at  any  particular  time. 

Q.  Can  you  recall  the  tenor  and  drift  of  any  one  article  you  read  ?  A. 
^o^  sir. 

Q.  In  The  Tribune — any  one  article  ?    A.  Not  perfectly. 
Q.  Have  you  any  recollection  ?     A.  Not  enough  to  state. 
Q.  Do  you  remember  whether  these  articles  favored  one  side  or  the  other? 
*\ —      I  think,  at  different  times,  differently;  they  took  different  sides  at  different 

Q.  Have  you  talked  with  any  one  since  you  were  summoned  as  a  juror  ? 
"^^      Not  about  the  merits  of  it;  I  have  talked  about  being  summoned. 

Q.  You  have  not  talked  about  it  since  the  trial  ?  A.  No,  sir;  customers 
r^^^lte  remarks  to  me  in  different  ways,  and  I  may  have  made  some  answer;  I 
^^^^en't  had  any  conversation, 

Q.  Has  any  person  opened  a  discussion  upon  the  matter  with  you  since 
^^^^^^  have  been  summoned  as  a  juror  ?    A.  No,  sir. 

Q.  When  did  you  last  read  anything  upon  it  ?    A.  I  can  not  tell ;  I  read 

papers  every  day — a  portion  of  it. 

Q.  Don't  you  think  that  you  have  read  everything  published  in  The  Tri- 
^  upon  it  ?    A.  No,  sir;  i)erhap8,  every  editorial  published  in  The  Tribune^ 

t  only  portions  of  the  different  statements. 
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Q.  Did  you  read  Mr.  Tilton's  first  statement  ?    A.  Not  the  whole  of  it. 

Q.  Have  you  read  his  letter  to  Dr.  Bacon  ?  A.  I  can't  say  positively ;  I 
might  and  might  not. 

Q.  Did  you  read  Mr.  Tilton's  second  statement  ?    A.  Not  the  whole  of  it. 

Q.  Did  you  read  Mr.  Beecher's  statement  ?  A.  Not  the  whole  of  it.  One 
answer  will  answer  for  all — whatever  has  been  referred  to  particularly  in  the 
editorials,  I  might  have  referred  to  and  read. 

Q.  You  don't  remember  whether  at  the  time  you  read  those  articles  in 
The  Tribune  your  mind  concurred  with  the  conclusions  of  the  writer  or  not  ? 
A.  I  think  the  writer  of  them  had  no  evidence  to  form  such  a  settled  opinion 
as  that. 

Q.  You  have  a  recollection  that  you  thought  at  some  time  the  editor 
expressed  an  opinion  that  went  beyond  the  evidence  ?  A.  I  do  not  know 
that  I  considered  that  it  w^as  evidence  he  formed  his  opinion  upon. 

Q.  You  thought  the  opinion  expressed  by  him  was  baseless — unfounded  ? 
A.  Yes,  sir,  to  form  so  strong  an  opinion. 

Q.  Therefore  you  still  have  the  opinion  that  the  opinion  propounded 
then  by  the  editor  was  unfounded  f  A.  I  don't  think  that  I  am  competent  to 
judge. 

Q.  Were  you  competent  then  ?  A.  I  paid  more  attention  then  than  I 
have  since. 

Q.  Have  you  changed  the  opinion  you  then  had,  that  the  editor  went 
beyond  the  evidence  ?  A.  I  didn't  consider  it  evidence  that  he  was  talking 
on;  I  considered  it  merely  newspaptr  statements. 

Q.  Are  you  still  of  opinion  tnat  the  opinion  then  stated  by  the  editor  was 
without  foundation  to  stand  upon  ?  A.  I  considered  it  was  a  mere  newspa- 
per statement. 

Q.  Is  that  your  present  opinion  ?    A.  Yes,  sir. 

Q.  Had  you  any  opinion  as  to  the  justification  or  want  of  justification  of 
the  opinion  propounded  by  the  writer  of  the  article,  or  the  editor  ?  A.  Let 
me  understand  thoroughly. 

Q.  You  say  you  read  Mr.  Tilton's  last  statement  ?  A.  Not  the  whole 
of  it. 

Q.  Did  you  read  any  of  the  testimony  disclosed  before  the  Investigating 
Committee  ?  A.  I  may  have  read  extracts  from  it,  the  same  as  from  the  rest 
published. 

Q.  Did  you  read  any  of  the  evidence  developed  ?  A.  I  say  I  may  have 
read  extracts  from  it,  as  it  was  referred  to. 

Q.  Did  you  read  the  whole  of  it  ?    A.  No,  sir. 

Q.  Did  you  read  the  report  itself  ?    A.  I  can  not  say. 

Q.  Did  you  read  the  conclusion  of  the  report  ?    A.  I  can  not  say. 

Q.  Do  you  know  the  conclusion  of  the  Committee — that  the  report  arrived 
at  ?    A.  Yes,  sir. 

Q.  Did  you,  when  you  read  that,  have  any  opinion  touching  that  conclu- 
sion or  not  ?  A.  About  as  much  of  an  opinion  as  I  had  of  the  rest  that  was 
published. 

Q.  What  was  that  ?    A.  That  it  was  not  the  same  as  evidence  in  court. 
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Q.  You  have  no  opinion  whether  the  conclusion  arrived  at  by  the  Oom- 
mittcc  was  correct,  or  justified,  or  not  ?    A.  Not  to  my  recollection. 

Q.  Do  you  remember  whether  the  conclusion  at  that  time  accorded  with 
your  then  conviction  ? 

Mr,  Sh^annan. — That  is  asking  exactly  what  the  opinion  was.  It  neces- 
sarily asks  that ;  for  the  Committee*  we  all  know,  arrived  at  some  conclusion. 
Now,  the  witness  is  asked  whether  his  views  accorded  with  that  conclusion. 
It  18  asking  him  for  his  own  conclusion  directly. 

Mr,  Pryor. — Not  directly — pardon  me;  perhaps  indirectly.  We  withdraw 
our  challenge. 

Mr,  EtarU. — We  challenge  the  juror  for  principal  cause. 

(J.  Have  you  stated  how  long  you  have  been  in  Brooklyn  ?  A.  With  the 
exception  of  four  years  that  I  was  in  the  United  States  service,  since  1859. 

Q.  During  the  war,  yow  were  in  the  United  States  service  ?    A.  Yes,  sir. 

Q.  As  a  soldier  ?    A.  Yes,  sir. 

Q.  In  what  regiment  ?    A.  In  the  Marine  Corps. 

Q.  TJiat  is  the  designation  of  the  service  ?    A.  Yes,  sir. 

Q.  Who  was  your  immediate  superior  officer  there  ?  A.  Do  you  mean 
commissioned  officer  ?  Major  Garland  at  the  time  when  I  first  joined  the 
lervice. 

Q.  He  was  a  Major  in  the  Marine  Corps  ?    A.  Yes,  sir. 

Q.  Was  your  service  on  shipboard  always  ?    A.  Not  altogether. 

Q.  How  long  have  you  been  a  housekeeper  ?    A.  Nearly  six  years. 

Q.  At  the  same  place  where  you  now  live  ?  A.  Yes,  sir ;  No.  482  North 
Second-street. 

Q.  Of  what  members  does  your  family  consist  ?  A.  My  wife  and  two 
children. 

Q.  No  other  adult  persons  ?  A.  With  the  exception  of  a  servant  and  a 
clerk  that  boards  with  me. 

Q.  So  that  there  has  been  no  opportunity  for  discussion  except  between 
yourself  and  your  wife  ?    A.  That  is  all,  sir. 

Q.  You  have  no  inmates  there  ?  A.  Except  the  clerk  that  boards 
with  me. 

Q.  He  is  some  of  your  family  ?    A.  He  boards  with  me. 

Q.  Have  you  attende<l  this  same  congregation  or  place  of  religious 
worship  during  the  whole  of  the  time  you  have  been  in  your  present  house  ? 
A,  Whenever  I  have  attended  church  anywhere,  with  any  regularity. 

Q.  Is  your  wife  a  member  of  that  church  ?    A.  Yes,  sir. 

Q.  Have  you  a  pew  there  ?    A.  Yes,  sir. 

Mr.  Shearman. — Is  your  place  of  business  the  same  as  your  house  ?    A. 
Tes,  sir. 

Mr.  Eharts. — He  seems  to  us  to  be  a  good  juror. 

Judge  Neclson. — Take  your  place. 

£dwabd  Wheljln  called  and  sworn  on  a  challenge  for  principal  cause. 
Mr,  Pry<yr. — Where  do  you  live  ?    A.  No.  558  Franklin-avenue,  Brooklyn. 
Q.  Where  do  you  do  business?    A.  In  Schermer horn-street. 
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Q.  What  is  your  business  ?    A.  Builder. 

Q.  How  long  have  you  lived  in  Brooklyn  ?     A.  Over  20  years. 

Q.  Are  you  a  gentleman  of  family  ?     A.  No,  sir;  I  am  not. 

Q.  Do  you  keep  house  ?    A.   Tes,  sir. 

Q.  You  heard  of  this  controversy  ?     A.  Yes,  sir. 

Q.  Have  you  any  person  residing  with  you,  composing  your  household  ? 
A.  Yes,  sir,  my  brother  and  mother. 

Q.  Have  you  read  anything  about  this  controversy  ?  A.  I  have  read  in 
the  commencement. 

Q.  How  much  have  you  read ;  do  you  remember  ?  A,  I  read  up  about  as 
far  as  Mr.  Beecher^s  examination. 

Q.  His  statement  ?    A.  Yes,  sir. 

Q.  Did  you  read  the  evidence  delivered  before  the  Investigating  Commit- 
tee of  the  church  ?    A.  No,  sir. 

Q.  Did  you  read  the  report  of  the  Committee  ?    A.  No,  sir. 

Q.  When  you  ceased  reading,  had  you  any  impression  as  to  the  merits  of 
the  controversy  ?  A.  I  had  no  opinion  as  to  the  respective  merits  qf  either 
one;  I  was  entirely  undecided  about  the  matter;  at  first  I  had  some  impres- 
sion, when  I  read  Mr.  Tilton's  statement,  and  Mr.  Beecher's  statement 
entirely  removed  that  impression,  so  that  I  would  be  entirely  neutral. 

Q.  Your  mind  is  entirely  unbiased  ?  A.  Yes,  sir;  I  have  not  the  shadow 
of  a  bias  on  either  side. 

Q.  Are  you  acquainted  with  either  of  the  parties  ?    A.  No,  sir, 

Q.  Where  do  you  attend  church  ?    A.  I  attend  the  Catholic  Church. 

Q.  Who  is  your  minister  ?    A.  Rev.  Father  Moran. 

Q.  Do  you  go  to  hear  Mr.  Beecher  ?  A.  I  heard  him  once  in  my  life — ^ten 
or  twelve  years  ago. 

Q.  You  have  no  feeling  against  either  of  these  parties  t  A.  Not  the 
slightest. 

Q.  You  are  not  conscious  of  any  bias  or  inclination  in  your  mind  that 
would  prevent  your  doing  impartial  justice  between  the  parties  ?  A.  Not  the 
slightest,  sir. 

Q.  Have  you  discussed  the  matter  with  any  persons  at  all,  sir  ?  A.  I  may 
have  spoken  about  the  matter  in  the  beginning,  but  never  discussed  it. 

Q.  Have  you  ever  avowed  an  opinion  upon  the  merits  of  the  matter  ?  A. 
No,  sir;  if  ever  I  expressed  an  opinion,  it  was  a  regret  that  the  thing  should 
occur  in  the  community. 

Q.  You  never  expressed  your  opinion  as  to  whether  the  one  or  the  other 
was  right  or  wrong  ?    A.  No,  sir. 

Q.  Can  you  recollect  whether  you  ever  talked  with  Mr.  Ready  upon  the 
subject  ?    A.  I  do  not  remember  that  I  have ;  if  I  have,  it  was  very  casual. 

Q.  You  know  Mr.  Ready  ?    A.  I  do,  well. 

Q.  You  can  not  recollect  whether  you  ever  had  any  conversation  with 
him  on  the  subject  f  A.  None  that  I  can  remember  now  upon  that,  of  any 
consequence. 

Q.  Do  you  remember  the  fact  that  you  had  any  conversation  ?  A.  I  do 
not. 
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Q.  Aihl  you  do  not  remember  that  you  ever  had  any  f  A.  I  have  not  the 
slightest  recollection  that  I  ever  spoke  to  him  as  to  the  merits  or  demerits  of 
the  case. 

Q.  You  are  quite  sure  you  never  expressed  any  opinion  as  to  the  merits  of 
the  case  to  Mr.  Ready,  or  to  any  other  person  ?  A.  I  do  not  remember  that 
I  have. 

Q.  Yoa  know  Mr.  Keady?    A.  Yes,  sir. 

Q.  What  is  his  business  ?    A.  A  lawyer,  sir. 

Q.  You  can  not  remember  that  you  had  any  conversation  with  him  f  A. 
I  do  not  remember. 

Q.  Are  you  sure  that  you  had  no  conversation  with  him  ?  A.  I  can  not 
just  swear;  I  do  not  remember  it  now. 

Q.  Are  you  sure  you  had  not  a  talk  with  him  on  the  subject  since  you 
were  summoned  as  a  juror  ?    A.  I  am  sure  I  had  not. 

Q.  Are  you  positive  you  had  not  a  talk  with  him  during  the  last  fifteen 
days  on  the  subject  ?    A.  I  am  sure  I  have  not. 

Q.  Have  you  any  intimate  acquaintance  with  Mr.  Ready  ?    A.  Yes,  sir. 

Q.  You  frequently  held  conversations  with  him  ?  A.  Not  very  frequently; 
I  met  him  probably  once  in  two  or  three  weeks. 

Q.  It  is  possible  that  you  may  have  had  a  conversation  about  this  contro- 
versy with  Mr.  Ready  ?    A.  It  is  not  at  all  possible,  sir;  I  had  not. 

Q.  Has  Mr.  Ready  talked  to  you,  or  in  your  hearing,  upon  this  subject  f 
A-  Never  in  my  life. 

Mr.  Pryor, — It  seems  to  us  that  the  juror  is  good. 

Mr,  Emrts, — How  long  have  you  lived  in  your  present  residence  I  A.  At 
least  five  years. 

Q.  How  long  have  you  lived  in  Brooklyn  ?     A.  Over  twenty  years. 

Q.  What  is  your  business  ?     A.  I  am  a  builder,  a  house  builder. 

Q,  Is  your  place  of  business  at  your  residence?  A.  No,  sir;  ray  place  of 
business  is  right  here,  at  No.  62  Schermerhorn-st.,  a  carpenter  and  builder. 

Q.  Are  you  a  regular  attendant  at  any  church  ?    A.  Oh  !  yes,  sir. 

Q.  You  have,  I  presume,  a  respect  for  the  Gospel  and  the  Christian  reli- 
gion ?    A.  Certainly,  sir. 

Mr,  Evarts. — He  seems  to  us  to  be  a  good  juror. 

Mr,  Beach, — Do  you  think  that  the  Gospel  or  the  Christian  religion  has 
any  particular  interest  in  this  litigation  ?    A.  I  think  it  ought  not. 

Mr,  Shearman. — You  think  that  the  Gospel  could  stand  even  if  one  par- 
ticular minister  could  not  ? 

Judge  Neilson. — You  may  take  your  seat. 

The  juror  took  his  seat. 

William  H.  Davis  called  and  sworn  on  a  challenge  for  principal  cause. 
Mr,  Pryor. — Have  you  heard  anything  about  this  controversy  ?  A.  I  have,  sir. 
Q.  I  thought  so ;  have  you  read  anything  ?    A.  I  have,  sir. 
Q.  Have  you  read  the  statements  published  by  the  respective  parties  t 
A.  Some  of  them. 

Q.  Did  you  read  Mr.  Beccher's  statement  ?     A.  I  did. 
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Q.  And  Mr.  TOton's  ?    A.  I  did. 

Q.  Both  of  them  ?     A.  I  believe  both  of  them. 

Q.  Did  you  read  the  report  of  the  Church  Investigating  Committee  ?  A. 
I  did  not. 

Q.  No  part  of  it  ?     A.  No  part  of  it. 

Q.  Have  you  formed  an  opinion  as  to  the  facts  charged — the  controversy 
or  dispute  between  these  parties  ?    A.  At  one  time  I  had  a  slight  opinion. 

Q.  What  has  become  of  that  opinion  ?  A.  That  was  removed  after 
revelations. 

Q.  Then  did  you  contract  another  opinion  ?     A.I  did  not. 

Q.  It  has  left  your  mind  in  a  state  of  balance  ?    A.  In  a  state  of  balance. 

Q.  And  you  are  perfectly  poised  now  ?    A.  I  believe  so. 

Q.  No  inclination  one  way  or  the  other  ?    A.  I  believe  not. 

Q.  No  impression  for  or  against  cither  party  ?    A.  I  believe  not. 

Q.  No  bias  toward  either ;  do  you  know  personally  either  of  the  parties  ? 
A.  I  believe  not. 

Q.  You  have  heard  Mr.  Beecher  preach  ?    A.  I  have  once  in  my  life. 

Q.  How  long  ago  ?    A.  Twelve  years  ago. 

Q.  Not  since  ?    A.  Not  since. 

Q.  Where  do  you  live  ?    A.  No.  663  De  Ealb-avenue. 

Q.  Is  that  your  residence  ?    A.  It  is. 

Q.  Are  you  engaged  in  business  ?    A.  I  am. 

Q.  What  business  ?    A.  Real  estate. 

Q.  How  long  have  you  been  engaged  in  real  estate  ?    A.  About  four  years. 

Q.  How  long  have  you  resided  in  Brooklyn  t    A.  About  twenty-two  years. 

Q.  And  have  you  no  opinion  now  in  regard  to  the  truth  or  untruth  of  the 
charges  made  in  this  controversy  ?    A.  I  don't  think  I  have. 

Q.  You  really,  conscientiously  do  not  think  you  have  ?  A.  I  don't  think  I 
have. 

Q.  How  long  since  you  divested  yourself  of  the  decided  opinion  yon 
once  had  ? 

Judge  Nbilbon. — ^He  did  not  say  he  had  a  decided  opinion. 

Mr.  Beach. — Did  you  say  you  had  a  decided  opinion  ?  A.  No ;  a  slight  opinion. 

Q.  How  long  since  you  lost  that  slight  opinion  ?    A.  About  midsummer. 

Q.  Do  you  know  the  occasion  of  your  losing  that  opinion  ?    A.  Yes,  sir. 

Q.  What  was  it  ?    A.  Counter  statements. 

Q.  Prom  whom  ?    A.  I  do  not  remember  now. 

Q.  You  do  not  remember  from  which  party  that  counter  statement  pro- 
ceeded ?    A.  No ;  I  do  not. 

Q.  Have  you  debated  the  matter  since  with  anybody  ?  A.  I  have  talked 
of  it  sometimes. 

Q.  Have  you  never  avowed  any  opinion  or  impression  to  any  one  in  re- 
gard to  it  9    A.  I  think  not. 

Q.  Are  you  sure  ?    A.  I  might  say  I  was  sure. 

Q.  You  are  sure  ?    A.  I  will  say  so. 

Q.  Have  you  heard  other  persons  discuss  it  in  your  presence  ?  A.  Prob- 
ably I  have ;  it  is  common  talk. 
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Q.  Have  you  ever  maintained  any  proposition  in  regard  to  it  9  A.  I 
think  not— no. 

Q.  Did  you  ever  argue  it  yourself  with  any  one  ?  A.  Not  for  any  length 
of  time ;  I  have  spoken  about  it. 

Q.  Did  you  ever  argue  it  ?    A.  No,  I  think  not. 

Q.  Do  you  know  what  you  have  said  about  it  9  A.  I  do  not  think  I  do, 
because  I  took  no  interest  in  it. 

Q.  Tou  took  interest  enough  to  read  about  it  9    A.  Yes,  sir. 

Q.  Then  you  lost  your  interest  after  reading  about  it  ?    A.  Yes,  sir. 

Q.  After  reading  various  statements,  you  lost  your  interest  about  it  9  A. 
Tes,  sir. 

Q.  You  have  not  inquired  about  it  since  ?    A  No,  sir. 

Q.  Or  talked  about  it  since  ?    A.  I  probably  have  in  the  meantime. 

Q.  Have  you  mentioned  it  to  any  one  since  ?    A.  I  do  not  know  that  I  have 

Q.  What  is  your  opinion  on  that  subject — whether  you  have  mentioned 
it  or  not  7  A.  Whether  I  have  mentioned  it  9  I  may  have  done  so ;  I  do  not 
remember  doing  so. 

Q.  You  do  not  remember  doing  so  ?    A.  I  do  not. 

Q.  Do  you  mean  that  it  is  possible  you  have  9    A.  It  is  possible. 

Q.  No,  is  it  probable  ?    A.  It  is  probable. 

Q.  Well,  with  whom  did  you  probably  talk  about  it  9  A.  Well,  I  see  a 
great  many  people  in  the  course  of  my  business;  it  is  a  subject  that  is  in  every- 
body's mouth,  and  anybody  is  likely  to  mention  it  to  me;  I  can^t  remember 
who. 

Q.  You  don^t  remember  any  one  pers(m  with  whom  you  talked  about  this 
matter  ?  A.  I  can't — that  I  can  call  back — yes ;  a  Mr.  Fitzgerald,  right 
opposite  where  I  live. 

Q.  What  is  his  business  9    A.  Real  estate. 

Q.  When  did  you  talk  with  Fitzgerald  about  it  9  A.  On  the  afternoon 
that  I  received  the  notice  on  this  jury. 

Q.  What  was  that  ccmversation 9  A.  That  conversation  was  that** They 
have  got  me  on  this  jury.'' 

Q.  Is  that  all  9  A.  No,  sir,  he  says,  ** Indeed  I  *'  he  saw  the  man  step  up 
my  stoop;  I  was  in  his  office.  He  says,  **I  have  got  my  opinion;  they  could 
not  take  me  on  the  jury;  '*  that  is  all. 

Q.  What  did  you  say  to  him  9  A.  Well,  I  said,  **I  have  got  no  opinion 
that  I  know  of." 

Q.  In  reply  to  that  you  said  that  you  had  no  opinion  9    A.  I  had  no  opinion. 

Q.  And  are  you  quite  sure  that  you  have  no  opinion  now  9  A.  Well,  I 
think  not ;  try  me. 

Q.  Well,  are  you  sure  9    A.  Try  me,  sir. 

Q.  But  I  can't  see  into  your  heart,  sir  9  A.  Well,  I  think  I  have  no 
opinion. 

Mr,  Pryor, — ^I  take  your  word. 

The  Juror, — Yes,  I  think  I  have  no  opinion. 

Mr,  Pryor, — Only  I  ask  you  to  be  as  positive  as  you  can  9  A.  I  will  try  to 
be  80. 

L— 18 
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Q.  Are  you  absolutely  sure  that  you  have  no  opinion  ?  A.  I  have  no 
opinion. 

Q.  Have  you  no  impression  ?    A.  No  impression  now. 

Q.  Now  ?     A.  Nor  iiaven't  had  for  home  time. 

Q.  How  long  since  you  had  an  impression  ?    A.  Not  since  midsummer. 

Q.  Have  you  talked  this  matter  with  your  family  ?    A.  No,  sir. 

Q.   Where  do  you  go  to  chi>rch  ?    A.  When  I  go,  I  go  to  the  Episcopal. 

Q.  Do  you  go  often  ?     A.  No,  sir. 

Q.  Do  you  belong  to  any  church  ?    A.  No,  sir. 

Q.  Does  your  family  belong  to  any  ?     A.  No,  sir. 

Q.  What  Episcopal  church  ?  A.  I  am  not  particular;  I  go  to  any  that  I 
happen  to  be  nearest  to,  passing. 

Q.  Do  you  confine  your  attendance  to  the  Episcopal  church  ?  A.  No,  iir; 
I  am  not  very  particular  about  that. 

Q.  Then  you  go  to  other  churches  ?     A.  Yes,  sir. 

Q.  You  say  you  have  no  inclination  toward  one  or  the  other  of  these 
parties  ?    A.  Not  the  slightest. 

Q.  You  have  no  liking  for  one  more  than  the  other  ?    A.  No,  sir. 

Q.  You  have  no  prejudice  against  either  of  them  ?    A.  No,  sir. 

Q.  Is  your  wife  a  member  of  any  church  ?    A.  No,  sir. 

Q.  You  conscientiously  believe  that  you  would  go  into  the  jury-box  with- 
out any  impression  whatsoever  ?    A.  I  think  so. 

Q.  Not  the  faintest  ?    A.  Not  the  faintest. 

Q.  Have  you  a  distinct  recollection  of  the  evidence  that  you  oiice  read 
now  ?    A.  No,  sir. 

Q.  That  has  faded  from  your  mind  ?    A.  That  has  faded  from  my  mind. 

Q.  Do  you  think  that  your  mind  is  in  a  state  of  entire  absence  of  pre- 
possession or  prejudice,  as  it  was  before  you  read  anything  on  the  subject  ? 
A.  I  know  it  is. 

Q.  You  know  it  is  ?    A.  Yes,  sir. 

Mr,  Beach. — The  challenge  is  withdrawn,  your  Honor. 

Mr,  EoarU. — We  propose  to  challenge.  [To  the  Juror.]  You  say  that 
you  are  in  real  estate  ?     A.  Yes,  sir. 

Q.  Do  you  mean,  by  that,  you  buy  and  sell  real  estate  with  your  own 
money,  or  are  a  broker  ?  A.  I  should  qualify  that  by  saying  that  I  do  more 
in  collecting  and  renting;  that  is  my  principal  business;  I  do  not  keep  an 
office,  a  regular  office. 

Q.  Are  you  an  owner  of  real  estate  ?    A.  I  am,  sir. 

Q.  In  this  city  ?    A.  In  this  city. 

Q.  Well,  you  collect  rents  also  for  other  people,  I  suppose  ?  A.  For  other 
people. 

Q.  For  what  estate  or  estate  owners  do  you  collect  rent  ?  A.  I  collect 
rent  for  Mr.  J.  Coughlan  in  Van  Buren-st.,  near  Marcy-ave. ;  I  collect  rent  for 
a  party  by  the  name  of  Spotten,  in  Broadway,  near  Thirty-tirst-st.,  I  don't 
remember  the  number. 

Q.  Broadway  in  this  city  ?    A.  No,  sir,  in  New  York. 

Q.  His  first  name  ?    A.  S.  Spotten. 
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Q.  Wbat  number  Broadway  ?    A.  I  don't  remember  the  number. 

Q.  Broadway,  near  Thirty -first-st.  ?    A.  Yes,  sir. 

Q.  Does  he  keep  a  store  there  ?    A.  He  keeps  a  store  there. 

Q.  Now,  where  is  your  place  of  business  ?  A.  Do  you  want  any  more, 
sir  ?  I  can  give  you  somebody  nearer  than  that,  now  I  think  of;  there  is  Mr. 
Johnson  in  DeKalb-ave.,  near  Throop. 

Q.  Give  us  his  first  name  ?    A.  Edward  Johnson. 

Q.  Well,  sir,  any  more  ?    A.  I  can't  think  of  any  more  just  now. 

Q.  You  have  been  in  that  business  four  years  ?    A.  About  four  years. 

Q.  Where  is  your  office  ?    A.  My  office  is  at  my  residence. 

Q.  You  liave  no  other  office  ?    A.  No,  sir;  private  house. 

Q.  Have  you  any  office  at  all — you  have  a  residence  ?  A.  A  residence;  I 
receive  calls  there,  yes. 

Q.  Now,  have  you  a  family  ?    A.  I  have  a  wife. 

Q.  How  long  have  you  been  married  ?    A.  Between  nine  and  ten  years. 

Q.  And  what  family  live  there  with  yourself  and  your  wife  ?  A.  Do  you 
want  the  tenants  of  my  property ;  do  you  want  any  tenants  ? 

Q.  No,  1  don't  know  anything  about  your 

The  Juvor. — 1  can  give  you  a  dozen  names,  if  you  want,  within  the  last 
two  years. 

Q.  I  mean  in  this  family  ?    A.  In  that  same  house  ? 

Mr,  Evarts. — This  household ;  who  constitute  your  family  ?  A.  The  name 
of  Gilchrist  did  at  that  time. 

Q.  At  what  time  ?    A.  Last  summer. 

Q.  Well,  my  question  is  what  your  family  is  composed  of  ?  A.  Now,  air, 
at  the  present  time  ? 

Q.  Yes,  now  ?    A.  My  mother,  my  wife,  and  myself. 

Q.  And  nobody  else  ?     A.  Nobody  else. 

Q.  Now,  before  you  took  up  the  business  you  are  now  in,  what  had  been 
your  cmj)loynicnt  ?  .  A.  Picture-frame  gilder. 

Q.  Where  carried  on  ?  A.  1  carried  that  business  on  in  Canal-st.,  No. 
188. 

Q.  In  New  York  ?    A.  In  New  York. 

Q,  xVlone,  or  in  partnership  ?    A.  Alone. 

Q.  Yv^hat,  the  name  of  William  ?    A.  William  H.  Davis. 

Q.  How  long  did  you  carry  it  on  there  ?     A.  About  15  years,  I  think. 

Q.  Have  you  ever  lived  in  other  cities  than  New  York  ?  A.  I  have  lived 
in  the  city  of  London,  England. 

Q.  Arc  you  an  Englishman  ?  A.  I  am  an  Englishman ;  I  have  lived  in 
the  principal  cities  of  the  southern  part  of  the  world,  I  may  say,  but  the 
longest  time  I  have  lived  has  been  in  London  and  New  York. 

Q.  How  long  since  you  were  naturalized  ?    A.  About  20  years  ago. 

Q.  In  New  York  ?    A.  In  Brooklyn. 

Q.  Well,  in  the  state  of  New  York  ?    A.  Yes,  sir. 

Q.  Have  you  lived  in  any  other  cities  in  the  state  of  New  York  f  A. 
I  have  lived  in  Toronto  a  few  months,  but  my  home  at  that  time  wafl  in 
Brooklyn. 
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Q.  What  business  did  you  carry  on  there  f    A.  Same  business — ^gilding, 
nicture-frame  manufacturer. 

Q.  At  Toronto  ?     A.  At  Toronto. 

Q.  Had  a  shop  there  ?    A.  Had  a  shop  there. 

Q.    Three  or  four  months  ?     A.    Three  or  four  months  ;   six  months, 
possibly. 

Q.  Did  you  go  there  to  make  it  a  permanent  place  of  business?    A. 
No,  sir. 

Q.  Did  you  go  there  for  a  particular  job  of  gilding  ?    A.  Yes,  sir. 

Q.  What  was  that  job  ?  A.  On  the  court-house ;  working  on  the  court- 
house; for  the  court-house. 

Q.  You  were  to  work  on  the  court-house  ?  A.  I  worked  for  another  party 
there  at  that  time,  about  18  or  19  years  ago. 

Q.  Have  you  ever  lived  in  Buffalo  ?  A.  I  have  been  to  Buffalo;  through 
Buffalo. 

Q.  Have  you  ever  lived  in  Buffalo  ?    A.  No,  sir,  I  have  not. 

Q.  Have  you  been  there  much  ?    A.  No,  sir;  only  once. 

Q.  Where  were  you  going  when  you  went  through  Buffalo  ?  A.  I  went 
to  Buffialo,  Slaved  there  over  night,  and  went  the  next  day  to  Toronto. 

Q.  And  that  is  the  only  time  you  have  been  there  ?  A.  That  is  the  only 
time  I  have  been  in  Buffalo. 

Q.  Have  you  ever  lived  in  Chicago  ?    A.  No,  sir. 

Q.  Have  you  ever  been  there  ?    A.  No,  sir. 

Q.  Now,  you  say  that  you  at  one  time  had  an  opinion  in  this  case  ?  A. 
Yes,  sir. 

Q.  And  that  it  was  changed  7    A.  Yes,  sir. 

Q.  By  a  counter  statement  t    A.  Yes,  sir. 

Q.  And  you  don^t  remember  which  side  that  came  from ;  that  counter 
statement  ?    A.  No,  sir;  I  don't  remember  what  was  the  cause  of  that. 

Q.  But  it  was  a  statement  counter  to  your  opinion  ?  A.  It  was  a  state- 
ment counter  to  my  opinion. 

Q.  And  changed  it?  A.  And  changed  it,  yes;  left  me  without  any 
opinion. 

Q.  And  you  don't  remember  which  side  that  opinion  was  on?  A.  I 
do  not. 

Q.  You  remember  which  side  your  opinion  was,  don't  you  ?  A.  I  don't 
remember  anything  about  that  matter,  for  a  reason  that.  I  think,  will  be 
sufficient  to  you,  sir. 

Q.  What  is  that  ?  A.  The  reason  is  that  in  the  eafly  part  of  September 
I  lost  all  my  children  suddenly,  and  that  put  that  matter  entirely  out  of  my 
head. 

Q.  Well,  you  mean  to  say  that  you  do  not  now  remember  which  side  your 
opinion  was  ?  A.  I  could  upon  a  little  reflection  probably,  but  I  haven't 
given  the  thing  a  consideration;  I  did  not  expect  to  be  called  on  this  panel,  as 
I  served  here  last  midsummer.  If  I  had  expected  to  have  been  called  on  this 
panel,  I  might  have  been  more  observing. 

Q.  What  happened  to  your  business  as  a  gilder  that  changed  your  pur- 
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suit  ?  A.  Well,  sir,  it  is  bard  to  say  whether  I  gave  it  up,  or  it  gave  me  ap; 
it  was  one  thing  or  the  other. 

Q.  It  came  to  an  end  ?    A.  It  came  to  an  end. 

Q.  Was  it  the  only  means  of  livelihood  or  making  money  that  you  had, 
that  business,  at  that  time  ?    A.  No,  sir. 

Q.  What  other  pursuits  were  you  engaged  in  9  A.  I  had  some  property 
in  Brooklyn. 

Q.  When  you  were  a  gilder  ?    A.  Yes,  sir. 

Q.  Had  you  any  other  employment  ?    A.  No,  sir. 

Q.  Pursuit  of  any  kind  ?    A.  No,  sir. 

Q.  You  lived  in  London,  in  England  ?    A.  I  did,  air. 

Q.  What  is  your  age  ?    A.  My  age  is  48. 

Q.  When  did  you  arrive  in  this  country  ?  A.  I  forget  the  date;  I  have 
been  here  about  23  years. 

Q.  Were  you  married  when  you  came  ?    A.  I  was,  sir. 

Q.  To  your  present  wife  ?    A.  No,  sir. 

Q.  When  did  your  wife  that  came  with  you  from  EngUind  die  9  A.  She 
died  in  1857. 

Q.  And  your  present  wife  was  a  Brooklyn  person  or  a  New  York  person  9 
A.  A  New  York  person. 

Q.  Now,  you  say  that  you  met  with  a  calamity  in  the  loss  of  your  children 
this  present  season?    A.  Yes,  sir. 

Q.  Did  you  lose  all  your  children  ?  A.  I  lost  them  all — all  my  young 
children  by  the  second  wife. 

Q.  Have  you  grown  children?    A.  Yes,  sir;  I  have  two  sons 

Q.  You  are  a  housekeeper;  do  you  occupy  with  your  family  the  whole 
house  ?    A.  I  do  not,  sir;  I  let  the  third  floor. 

Q.  To  whom  ?  A.  To  a  young  man  that  is  in  the  grocery  store  on  the 
comer  of  Marcy-avenue  and  DeKalb. 

Q.  What  is  his  name  ?    A.  His  name  is  Mackintosh. 

Q.  Now,  can  you  give  us  a  little  more  exactly  the  time  that  you  were 
naturalized  ?  A.  I  don't  think  I  can,  sir;  I  can  bring  the  papers  with  me  at 
any  time;  I  think  it  must  be  about  1850 — '56  I  think  it  must  be;  I  can't  be 
certain  about  that. 

Q.  When  did  you  arrive  here  ?    A.  Been  here  about  23  years. 

Q.  Well,  that  would  make  it  rather  a  rapid  naturalization  ?  A.  Twenty- 
three  ;  it  may  be  twentj'-four  years  I  have  been  here ;  I  can't  say  exactly. 

Mr,  Shearman. — Did  we  understand  that  you  did  own  real  estate  ?  A.  I 
do  own  rc^al  estate,  sir. 

Q.  Where  is  it,  if  you  please  ?  A.  On  DeKalb-avenue ;  some  on  Quincy- 
street,  some  on  Greene-avenue. 

Judge  Neilson. — Anything  to  suggest,  gentlemen  9 

Mr.  Beach. — We  have  none,  sir. 

Mr.  Evarts, — We  do  not  withdraw  the  challenge;  it  is  for  your  Honor  to 
dispose  of. 

Judge  Neelson — [To  the  juror].    Take  a  seat,  air. 
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Edwabd  Blunt  called  aad  sworn  on  a  challenge  for  principiil 
cause. 

Mr,  Pryor, — Where  do  you  live  ?    A.  No.  231  Thirteenth  St.,  Brooklyn. 

Q.  Do  you  keep  house  ?    A.  I  do. 

Q.  Have  you  a  family  ?    A.  1  have. 

Q.  Wife  and  children  ?    A.   Wife  and  children. 

Q.  Are  you  in  business  ?    A.  At  No.  77  Beekman-st.,  New  York  City. 

Q.  What  is  the  business  ?    A.  Paints ;  paint  business. 

Q.  Have  you  read  about  this  controversy  f    A.  I  did  at  the  first  part. 

Q.  Have  you  talked  about  it  ?    A.  Very  little. 

Q.  When  did  you  cease  reading  about  it  ?    A.  That  I  could  not  tell. 

Q.  Do  you  know  what  you  read  about  it  ?  A.  I  only  reuicmber  that  when 
they  first  commenced  the  trouble  I  then  read  some  about  it. 

Q.  Can  you  tell  what  publications  you  read,  what  papers  you  read;  I  do 
not  mean  newspapers  ?     A.  Yes,  sir,  I  read  the  New  York  Times. 

Q.  No,  no ;  I  do  not  mean  newspapers,  but  what  statements  or  produc- 
tions ?     A.  No,  sir;  I  could  not. 

Q.  Do  you  remember  whether  you  rend  Mr.  Tilton's  letter  to  Dr.  Bacon  ? 
A.  No,  sir;  I  did  not  read  that. 

Q.  Did  you  read  Mr.  Tilton^s  first  statement  ?    A.  I  think  not 

Q.  Did  you  read  Mr.  Beecher's  statement  ?    A.  I  did  not. 

Q.  You  have  not  read  that  ?  A.  No,  sir ;  I  read  lately  a  statement  or  an 
extract  from  some  paper  that  they  said  was  written  by  Mr.  Beecher. 

Q.  Yes,  a  short  editorial  ?  A.  Yes,  I  think  I  saw  that ;  picked  it  up  in 
a  paper  in  the  library  one  day. 

Q.  Did  that  make  any  impression  upon  your  mind  'i    A.  Hardly. 

Q.  Have  you  any  impression  upon  your  mind  now  in  regard  to  the  merits 
of  this  controver>y  ?  A.  Well,  that  is  a  hard  question  for  mc  to  answer,  the 
way  it  is  put. 

Q.  Have  you  any  opinion  as  to  the  truth  or  untruth  of  the  charge  against 
Mr.  Beecher  ?    A.  No,  sir. 

Q.  You  have  none  whatever  ?    A.  No,  sir. 

Q.  Have  you  any  inclination  of  opinion  ?  A.  I  would  like  to  qualify 
that;  not  any  more  than  I  had  before  the  whole  affair  commenced. 

Q.  Before  what  ?    A.  Before  these  troubles  commenced. 

Q.  Had  you  any  opinion  then  ?    A.  Knew  notliing  about  them  then. 

Q.  Therefore  you  have  no  opinion  at  all;  is  that  it  ?    A.  No,  sir. 

Q.  None  whatever  ?  A.  No,  sir;  I  haven^t,  any  more  than  hearing  Iho 
same  stories  of  any  one  else. 

Q.  Yoa  have  no  leaning  toward  one  or  the  other  of  the  parties  ?  A.  No, 
sir ;  none  at  all. 

Q.  Have  you  any  prejudice  against  either  of  them  i    A.  Well,  hardly. 

Q.  Do  you  know  either  of  them  personally  ?    A.  I  do  not. 

Q.  Do  you  go  to  Mr.  Beecher^s  church  ?  A.  I  have  been  there  once  in 
fourteen  years. 

Q.  How  long  ago  ?    A.  That  is  the  last  year.' 

Q.  What  church  do  you  attend  t    A.  Unitarian  Church. 
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Q.  Which  one  ?  A.  Formerly  Dr.  Farley's,  now  Mr.  Putnam's,  corner  of 
Pierrepont-st.,  and  Monroe-place. 

Q.  Are  you  a  member  of  the  church  ?    A.  I  am. 

Q.  And  your  family — your  wife  a  member  of  the  church  ?    A.  Yes,  sir. 

Q.  I  suppose  you  attend  pretty  regularly  ?    No,  sir;  I  don*t. 

Q.  Are  you  clear  that  your  mind  and  judgment  has  no  bias  or  inclination 
'toward  either  one  or  the  other  of  these  parties  ?    A.  Yes,  sir. 

Q.  That  you  have  no  feeling  toward  one  or  the  other  ?  A.  No,  sir ;  I 
liave  no  feeling. 

Q.  Or  against  one  or  the  other  ?    A.  No,  sir;  I  have  not. 

Q.  That  you  have  no  opinion,  or  conviction,  or  judgment,  in  respect  to 
"•he  trutli  or  untruth  of  the  charge  of  Mr.  Tilton  against  Mr.  Beecher  ?  A. 
"Well,  I  can  hardly  answer  that;  I  have  never  investigated  it,  or  read  much 
About  it ;  paid  no  attention  to  it  from  the  first  particularly. 

Q.  That  is  very  clear;  but  beyond  that,  have  you  any  opinion  as  to  the 
truth  or  untruth  of  that  charge  ?  A.  Well,  I  think  if  my  opinion  went  anj 
"way,  that  I  should  doubt  cliarges  until  I  lieard  them  myself. 

Q.  Then  you  have  not  an  opinion  now  ?  A.  Well,  I  haven't  thought  one 
A?ay  or  the  other  about  it,  or  paid  any  attention  to  it. 

Q.  But  I  thought  I  understood  you  to  say  that  you  had  an  opinion  ?  A.  I 
I  would  put  my  mind  down  on  to  the  opinion,  1  should  not  believe  it  without 
it  is  brought  to  my  notice. 

Q.  Well,  haven't  you  put  your  mind  down  on  it?  A.  No,  sir,  I 
haven't. 

Q.  Didn't  you  put  your  mind  down  on  it  just  now,  when  you  told  me — 
when  you  spoke  of  it  ?  Are  you  not  revolving  the  subject  now?  A.  I  can't 
very  well,  as  I  haven't  read  all  the  charges  and  the  proofs,  or  anything  of 
the  kind. 

Q.  But  the  issue  is  presented  to  you  now  whether  he  is  guilty  or  not 
guilty ;  have  you  any  opinion  upon  that  now  ?    A.  No,  sir,  I  haven't. 

Q.  Positive  opinion  ?    A.  No,  sir. 

Q.  And  you  feel  conscientiously  that  you  could  go  into  the  jury-box  and 
pronounce  an  opinion  upon  the  evidence,  uutrammeled  and  unembarrassed 
by  anything  you  now  feel  or  know  ?    A.  The  evidence  I  would  receive  ? 

Q.  Yes,  sir  ?   A.  Yes,  sir,  I  could. 

Q.  You  are  not  conscious  that  when  you  would  go  into  the  jury-box  you 
have  an  inclination  or  disposition  one  way  or  the  other  ?  A.  No,  sir ;  I 
have  not. 

Mr.  PryoT. — That  will  do,  sir.     We  withdraw  the  challenge. 

Mr,  EmrU. — We  make  the  challenge.  [To  the  Juror.]  Mr.  Blunt,  how 
long  have  you  lived  in  Brooklyn  ?    A.  I  was  bom  here,  sir. 

Q.  Then  how  old  are  you  ?    A.  Thirty-four. 

Q.  And  how  long  have  you  been  married  ?  A.  I  have  been  married  since 
1867;  1866  I  should  say. 

Q.  And  how  long  have  you  lived  in  your  present  residence  ?  A.  This  is 
the  second  year  I  am  in  it. 

Q.  Where  did  you  live  before  ?    A.  In  Bergen-street. 
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Q.  And  have  you  parents  living  here  ?  A.  My  mother  is  living,  not  in 
the  city ;  at  Bay  lUdge,  near  here. 

Q.  But  they  were  residents  here  when  you  were  born  ?    A.  Yes,  sir. 

Q.  Where  is  your  place  of  business  ?    A.  In  Beekman-street. 

Q.  In  New  York  ?    A.  In  New  York ;  yes,  sir. 

Q.  What  number  ?  A.  No.  77  Beekman-street ;  I  was  at  No.  78 ;  I  have 
moved  across  to  No.  77  Beekman-street. 

Q.  And  what  firm  ?  A.  The  firm  arc  manufacturing  American  rubber 
paint. 

Q.  What  firm  ?  A.  The  firm  was  Blunt  &  Moore;  it  was  then  dissolved, 
and  I  have  taken  it  alone  now. 

Q.  You  are  alone  now  ?    A.  Yes,  sir. 

Q.  It  was  formerly  William  R.  Blunt?  A.  No,  sir;  that  is  my  brother; 
the  firm  was  formerly  Blunt  &  Moore. 

Q.  Who  is  the  clergyman  at  Dr.  Farley's  church  now  ?     A.  Mr.  Putnam. 

Q.  And  how  long  have  you  been  an  attendant  in  that  congregation  ?  A. 
As  a  member  of  the  church  ? 

Q.  Well,  an  attendant  ?  A.  Well,  I  went  to  it  when  I  was  a  boy;  my 
father  went  to  it. 

Q.  Brought  up  in  that  denomination  ?    A.  Yes,  sir. 

Q.  Your  wife  the  same?  A.  My  wile  is  rather  Quakerish;  she  now 
attends  the  Uuitariam  Church. 

Q.  Now,  have  you  abstained  purposely  from  reading  this  ?  A.  No ;  I 
didn't  like  it,  and  not  only  that,  but  I  hardly  had  the  time;  all  the  papers  I 
read  would  be  going  down  in  the  cars  mornings,  and  I  would  gcncrully 
glance  over,  and  when  I  got  over  to  business  I  paid  no  more  attention  to  it. 

Q.  And  what  papers  have  you  been  in  tlie  habit  of  reading  ?  A.  The 
New  York  Times, 

Q.  And  you  are  free  from  feeling  on  one  side  or  the  other  ?  A.  Well,  I 
have  no  feeling  toward  one  way  or  the  other. 

Q.  •  Have  you  any  personal  acquaintance  with  either  ?    A.  I  have  not,  sir. 

Q.  At  what  number  in  Bcrgen-strcet  did  you  live  ?  A.  I  think  it  is  either 
279  or  879,  which  I  don't  remember,  between  Fourth  and  Fifth-avenues. 

Mr.  Eoarts, — ^I  withdraw  the  challenge. 

Judge  Neilso^i. — Take  your  seat  there,  sir.  I  would  ask  the  counsel 
whether  these  twelve  jurymen  stand  as  the  jury  in  the  case  ? 

Mr.  Marrig. — No,  sir. 

Mr.  Shearman. — ^It  is  agreed  to  make  the  peremptory  challenges  to-morrow 
morning.* 

FOURTH  DAY,  JANUARY  8,  1875. 

Mr.  Morris. — We  will  excuse  Mr.  Austin  Packard. 
Judge  Neilson. — ^Retire,  Mr.  Packard. 

*  In  a  civil  action  each  party  is  entitled  to  two  peremptory  challenges  (1  L.  1847, 
p.  180,  c.  184).  The  right  is  absolute,  and  continues  till  the  juror  in  question  is 
t^worn  {Lindsley  v.  People,  6  Park.  Cr.  288). 
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Michael  Bubnb  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr.  Beach, — You  understand  the  nature  of  this  litigation  ?  A.  VVell|  I 
have  heard  a  little  of  it  as  I  came  in  the  court  Monday. 

Q.  Do  you  understand  what  the  suit  is  about  ?  A.  I  have  heard  since  I 
came  in  here. 

Q.  Have  you  heard  of  it  before  ?    A.  I  have  a  little  of  it;  yes,  sir. 

Q.  But  have  paid  but  little  attention  to  it  ?    A.  Very  little. 

Q.  Have  you  read  the  accounts,  upon  either  side,  which  have  been  pub- 
lished ?  A.  I  have  read  a  little,  and  I  would  like  to  explain  why  I  read  so 
little  of  it;  I  haven^t  read  much  in  six  or  seven  years;  my  eyesight  got  weak, 
and  I  couldn't  read  but  three  or  four  lines  at  a  time;  that  is  the  reason  I  have 
not  read  it. 

Q.  It  was  not  entirely,  then,  from  want  of  interest  in  the  question  7  A.  No. 

Q.  Have  you  heard  conversations  upon  the  subject  ?  A.  A  little  ;  not 
much. 

Q.  No  lengthened  discussions  or  controversies  ?    A.  No,  sir ;  I  have  not. 

Q.  Have  you  received  any  impression  or  formed  any  opinion  ?  A.  Not 
the  slightest. 

Q.  And  your  mind  is  entirely  unbiased  and  uninfluenced  in  regard  to  the 
truth  of  the  charges  against  Mr.  Bcecher  ?    A.  As  free  as  the  wind,  sir. 

Q.  What  is  your  business  ?  A.  I  haven't  got  any  business  at  present ;  I 
have  retired  out  of  my  business  about  four  years  ago ;  my  last  business  was 
building  houses  and  selling  them — when  I  could. 

Q.  That  was  in  prosperous  times  ?  A.  It  is  a  little  bad  now ;  it  don't 
pay  to  build. 

Q.  You  are  a  man  of  family,  I  take  it,  sir  ?    A.  Yes,  sir. 

Q.  Are  you  a  professor  of  Christianity  ?    A.  Yes,  sir. 

Q,  To  what  church  are  you  attached  ?  A.  I  belong  to  the  St.  Vincent  De 
Paul's  lioman  Catholic  Church,  North  Sixth-st. 

Mr,  Be(tch, — We  withdraw  our  challenge. 

Mr.  Evarts.—  We  renew  the  challenge.  [To  the  juror.]  How  old  are  you  ? 
A.  I  am  57  years,  sir. 

Q.  And  how  long  have  you  lived  in  Brooklyn  ?  A.  I  have  lived  here 
about  28  or  29  years. 

Q.  Were  you  born  in  this  country  ?     A.  No,  sir;  I  was  born  in  Ireland. 

Q.  Have  you  lived  here  ever  since  you  came  ?  A.  I  have  lived  in  the 
state  of  New  York,  between  here  and  Dutchess  county,  since  I  came  to  this 
country,  in  183G. 

Q.  I  don't  know  that  you  have  given  us  your  present  place  of  residence  I 
A.    No.  80  North  Eighth-st.,  Williamsburgh,   Eastern  District,  Brooklyn. 

Q.  How  long  have  you  lived  there  ?    A.  Since  1863. 

Q.  Now,  haven't  you  talked  about  this  business  more  or  less  ?  A.  I  have 
a  little,  but  a  mere  trifle. 

Q.  In  your  own  family  ?  A.  Well,  my  wife  and  me  might  speak  about  it 
sometimes. 

Q.  Well,  had  she  any  opinion  about  the  matter  I  A.  No,  sir  ;  she  is 
getting  pretty  old  now ;  she  don't  talk  much. 
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Q.  Are  yon  and  your  wife  the  whole  of  your  family  at  present  t  A.  Me 
and  my  wife,  sir;  my  children  are  all  married,  and  keep  house  for  themselves. 

Q.  Living  here  in  Brookljm  ?    A.  Yes,  sir. 

Q.  Well,  have  you  talked  with  them  about  the  matter  ?  A.  No ;  I  have 
heard  my  son  say  something  about  it,  once  in  a  while,  but  did  not  pay  any 
particular  interest  or  attention  to  it. 

Q.  Then  you,  as  a  family,  have  not  taken  any  particular  interest  in  the 
matter  ?    A.  Not  the  slightest. 

Q.  Haven't  taken  sides  in  it  f  A.  No,  sir ;  one  is  as  friendly  to  me  as  the 
other. 

Q.  Well,  in  regard  to  your  associates  and  friends  in  your  church,  have 
you  talked  there  about  it  ?    A.  Not  the  slightest. 

Q.  There  is  no  feeling  there  on  the  subject  ?     A.  Not  a  particle,  sir. 

Q.  Now,  you  haven't  been  absolutely  doing  nothing  for  four  years,  have 
yon?      A.  No,  sir;  it  takes  all  my  time  fixing  up  my  own  little  places. 

Q.  Have  you  any  connection  with  any  of  the  lawyers  here  specially  ?  A. 
Not  the  slightest,  sir;  I  have  seen  Mr.  Morris  a  few  times,  but  I  do  not  know 
as  I  ever  saw  any  of  the  other  gentlemen. 

Q.  Well,  you  stand  indifferent  as  to  the  whole  case  and  all  its  surround- 
ings ?    A.  Yes,  sir.  • 

Mr,  EvarU, — We  submit  the  case  to  your  Honor. 

Judge  Neilson. — [To  the  juror].     Take  a  seat  in  the  jury-box,  sir. 

Mr,  Beach. — At  this  moment  we  don't  propose  to  interpose  any  further 
challenges;  we  may  before  the  jury  is  finally  completed. 

Mr,  Starts, — We  will  take  your  Honor's  direction  about  that  as  to  the  ex- 
hausdon  by  one  party  or  the  other  of  their  challenges  now. 

Judge  Neilson. — That  will  be  the  rule,  I  think. 

Mr,  Evarts. — That  the  plaintiff  must  exhaust  his  before  we  make  ours  ? 

Judge  Neilson.— Isn't  that  the  rule  ? 

Mr,  Beach, — It  is  not. 

Mr.  Evarta, — That  is  our  notion. 

Mr.  Beach. — Your  Honor  will  perceive  that,  upon  this  subject  of  chal- 
lenges, by  the  order  which  you  have  made,  you  have  imposed  upon  the  plain- 
tiff the  whole  duty  and  obligatioii  of  initiating  the  examination  in  regard  to 
jurors.  We  have  considered  it,  sir,  rather  onerous,  so  far  as  the  mere  per- 
formance of  labor  is  concerned.  It  would  have  been  eminently  fair,  I  think, 
if  the  rule  of  alternation  had  been  adopted  in  regard  to  challenges  ;  it  would 
have  been  an  equitable  division  of  labor  at  any  rate.  But  in  regard  to  this 
right  of  peremptory  challenge,  sir,  I  apprehend  it  is  not  a  subject  of  discre- 
tion on  the  part  of  the  court.  At  any  time  before  the  jury  is  sworn,  at  any 
rate,  we  have  the  absolute  right  to  interpose  a  challenge. 

Judge  Neilson. — Yes ;  I  suppose  you  have. 

Mr.  Beach. — We  shall  not  exercise  it  now. 

Mr,  Evarts. — If  your  Honor  please,  does  your  Honor  understand  that  the 
challenge  for  principal  cause  and  for  favor  is  exhausted  ? 

Judge  Neilson. — Yes,  unless  something  new  has  come  to  your  mind. 

Mr,  Evarts. — lam  not  speaking  in  reference  to  our  side  in  particular,   but 
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only  as  to  the  situation  in  which  we  stand  on  both  sides  now  in  reference  to 
peremptory  challenges,  that  we  should  understand  whether  the  challenges  for 
favor  are  now  over  unless  upon  something  that  comes  to  our  knowledge  after 
this. 

Jui>OE  Neilson. — Is  that  so  understood,  gentlemen  ? 

Mr,  EvarU. — In  other  words,  if  our  learned  friends  propose  to  offer  any 
evidence,  or  renew  challenges  for  favor,  that  they  should  do  it  now.  I  sup- 
pose we  are  entitled,  on  both  sides,  to  have  that  matter  over  and  understood 
to  be  over  when  we  come  to  our  peremptory  challenges;  otherwiae  we  might 
1)6  somewhat  in  the  dark  in  regard  to  it,  and  we  shall  agree  that  if  some- 
thing comes  to  the  knowledge  of  our  learned  associates  and  our  learned  oppo- 
nents between  now  and  the  actual  impanneling  of  the  jury,  perhaps  it  is 
always  in  time. 

Judge  JIeilson. — You  agree  to  that,  gentlemen,  in  substance? 

Mr,  Beach. — I  do  not  think  that  I  should  agree  to  a  proposition  which  is 
not  sound  practice.  If  anything  has  come  to  our  knowledge  since  the  last 
session  of  the  court,  which  we  should  in  any  emergency  see  fit  to  present  to 
jour  Honor's  discretion  as  a  matter  of  challenge  to  any  gentleman  on  the  jury, 
we  should  have  a  riglit  to  do  so. 

Judge  Neilson. — I  understand  that  to  be  admitted. 

Mr.  Beach. — No,  he  wants  to  limit  it  to  any  subject  which  should  come  to 
our  knowledge  after  this  particular  moment. 

Judge  Neilson. — I  think  it  should  be  after  we  closed  yesterday,  treating 
both  sides  in  that  wav. 

Mr.  Ecarts. — It  is  not  perfectly  clear  that  neither  side  should  be  com- 
pelled to  exhaust  his  peremptory  challenges  until  the  body  of  the  jurors  upon 
which  that  challenge  is  to  be  exercised  is  determined,  and  if  my  learned 
friends  have  the  purpose  of  renewing  a  challenge  for  cause  against  any  one 
of  these  gentlemen,  to  save  the  expression  of  intelligence  coming  to  either 
side,  between  the  present  moment  of  determining  their  action  and  decision  and 
the  final  conclusion  of  the  matter,  because  a  new  state  of  facts  and  knowledge 
is  thus  imposed ;  but  why  there  should  be  a  reservation  in  respect  to  knowledge 
now  possessed,  although  it  has  only  been  acquired  since  we  adjourned,  does 
Dot  strike  me  with  any  very  great  force. 

Judge  Nejlson. — It  seems  to  me  each  of  you  ought  to  be  at  liberty  to 
avail  yourselves  of  any  objection  which  rests  on  information  which  comes  to 
yoa  after  the  jurors  have  taken  their  seats,  dating  back  as  far  as  yesterday 
afternoon. 

Mr,  Evarts. — That  we  agree  to.  And  now  the  question  as  to  the  time  of 
exhausting  it;  whether  before  or  after  the  peremptory  challenges. 

Judge  Neilson. —Either,  I  think,  as  best  suits  your  convenience,  so  as  to 
get  ac  the  vital  thing  irrespective  of  the  form. 

Mr.  Evarts. — [To  the  last  accepted  juror.]  Mr.  Bums,  we  won't  trouble 
you  any  longer. 

The  Clerk, — Mr.  Bums,  you  are  excused,  and  if  you  desire  you  can  retire. 

John  F.  Taylor  called  and  sworn  on  a  challenge  for  principal  cause. 
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Mr.  FuUerton, — Where  do  you  reside  ?    A.  In  Williamsburgh. 

Q.  Have  you  read  more  or  less  in  regard  to  this  controversy  ?  A.  Tea, 
sir ;  I  have  read  more  or  less. 

Q.  Formed  an  opinion  ?    A.  A  modified  opinion. 

Q.  What  is  your  occupation  ?    A.  I  am  a  cork  dealer  and  manufacturer. 

Q.  Do  you  belong  to  any  religious  society  ?    A.  No,  I  do  not. 

Q.  Do  you  attend  divine  service  ?    A.  Sometimes. 

Q.  What  denomination  ?  A.  I  go  to  some  of  the  churches  in  Bedford- 
avenue  of  different  denominations. 

Q.  Please  to  speak  a  little  louder,  so  that  these  gentlemen  can  hear  you. 
I  didn't  understand  what  denomination.  A.  I  go  to  churches  of  different 
denominations  in  Bedford-avenue,  and  some  other  churches  in  the  city. 

Q.  Have  you  ever  attended  Plymouth  Church  ?    A.  Only  once,  sir. 

Q.  How  long  ago  was  that  ?    A.  Over  20  years. 

Q.  You  say  you  have  a  modified  opinion  ?    A.  Tes,  sir. 

Q.  Do  you  mean  to  say  that  it  does  not  exist  now  as  it  did  originally  ?  A* 
I  consider  my  mind  at  present  neutral. 

Q.  Well,  that  would  indicate  that  you  have  no  opinion  at  all  ?  A.  Not 
for  or  against  either  party. 

Q.  How  did  you  mean  to  be  understood,  then,  when  you  said  you  had  a 
modified  opinion  ?    A.  In  the  same  sense. 

Q.  That  it  was  no  opinion  at  all  ?  A.  It  is  pretty  nearly  the  same,  I 
should  judge,  as  no  opinion  at  all. 

Q.  Did  you  ever  entertain  any  opinion  upon  the  subject  ?    A.  Yes,  sir. 

Q.  At  one  time  you  did  ?    A.  Yes,  sir. 

Q.  And  it  yielded  to  something,  did  it  ?  A.  Yes,  sir;  reading  further 
left  me  without  any  accurate  opinion  to  go  by — ^that  I  could  go  by,  at  least, 
80  as  to  decide  on  which  party  there  was  right  or  w^rong. 

Q.  When  were  you  summoned  as  a  juror  ?  A.  I  think  it  was  on  Thurs- 
day before  New- Year's ;  I  think  so,  Wednesday  or  Thursday. 

Q.  Have  you  conversed  with  any  one,  since  you  were  summoned,  upon 
the  subject  ?    A.  I  think  not. 

Q  Did  you  converse  with  many  persons  prior  to  your  being  summoned  ? 
A.  No,  not  many;  I  have  got  but  a  few  associates  and  acquaintances — no 
opportunity  to  converse  much. 

Q.  Did  you  ever  participate  in  any  discussion  on  the  subject  ?  A.  Yes, 
sir;  I  exchanged  some  words  in  relation  to  it. 

Q.  On  more  than  one  occasion  ?  A.  It  might  have  been  more  than  one 
occasion. 

Q.  Do  you  recollect  of  more  than  one  ?    A.  Not  distinctly. 

Q.  In  that  discussion  sides  were  taken  ?  A  Yes,  sir;  no,  I  don't  know 
that  there  was  any  discussion ;  I  don't  think  there  was.  It  was  simply  a  con- 
Tersation  about  it. 

Q.  An  exchange  of  views  ?    A.  Just  about  like  that. 

Q.  And  without  combating  the  views  of  each  other  t  A.  Nothing  of  that 
kind;  oh  I  no. 

Q.  WonH  you  state,  Mr.  Taylor,  what  you  have  rend  upon  this  subject. 
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please,  a  little  more  particularly  ?  A.  I  think  I  read  the  statement  by  Mr. 
Tilton,  and  I  think  I  read  that  by  Mr.  Beecher,  but  the  opinions  of  both  were 
80  positive  and  so  opposite  that  I  could  not  decide  between  them,  not  know- 
ing either  party — not  knowing  anything  about  them — no  means  of  deciding 
on  whicli  side  there  was  fsict  or  fiction. 

Q.  Which  did  you  read  first  ?  A«  I  suppose  whichever  appeared  first;  I 
forget  which  that  was. 

Q.  Don't  you  recollect  ?  A.  I  believe  Mr.  Tilton's  statement  appeared 
first ;  I  think  so — I  won't  be  positive. 

Q.  Did  you  read  the  Bacon  letter  ?  A.  T  may  have  done,  but  I  have  no 
distinct  recollection  at  all  of  its  contents;  I  don't  know  what  it  contains;  I 
don't  know  now. 

Q.  How  early  was  it  that  you  formed  the  opinion  which  you  speak  of  ? 
A.  I  suppose  it  must  have  been  just  about  as  soon  as  ever  the  statement  was 
made,  and  then  that  opinion  changed  when  a  counter  statement  was  made. 

Q  Do  you  mean  to  be  understood  that  your  opinion  changed  ?  A.  Cer- 
tainlv  I  do. 

Q.  That  is,  from  one  side  to  the  other  ?  A.  Just  as  any  person's  would 
when  thpy  would  see  evidence  on  one  side  and  evidence  on  the  other,  and  not 
know  on  which  side  the  truth  was. 

Q.  Do  you  mean  to  be  understood  that  you  gave  up  your  opinion,  or  that 
you  changed  it  from  one  party  fo  the  other?  A.  No,  sir;  I  must  not  be 
understood  as  meaning  that.  I  mean  that  it  left  my  mind  undecided  either 
way.     I  could  not  tell  on  which  side  there  was  right  or  wrong. 

Q.  Do  you  know  either  of  the  parties  to  the  controversy  ?    A.  No,  sir. 

Q.  You  have  vto  acquaintance  either  with  Mr.  Tilton  or  with  Mr.  Beecher  ? 
A.  Nothing  whatever  or  in  relation  to  any  persons  associated  with  them. 

Q.  How  ?  A.  No  ac(iuaintance  with  any  person  associated  with  them  ia 
any  manner,  nor  with  their  churches,  if  they  belong  to  churches,  both  sides. 

Q.  Did  I  ask  you  how  long  you  had  lived  in  Brooklyn  ?  A.  I  don't  think 
you  did. 

Q.   Please  state,  then  ?     A.  About  eighteen  years. 

Q.  Have  you  carried  on  business  during  all  that  time  ?     A.  No,  sir. 

Q.  Where  did  you  carry  on  business  before  you  entered  into  business  in 
Williamsburgh  ?    A.  I  was  with  a  firm  in  New  York  as  a  workman. 

Q.  What  firm  was  that  ?    A.  Sparkman  &  Truslow. 

Q.  Are  you  a  man  of  family  ?     A.  Yes,  sir. 

Q.  Does  your  family  attend  divine  service  ?    A.  Not  regularly. 

Q.  When  they  do  attend,  where  do  they  attend  ?  A.  They  go  to  Lee  Ave- 
nue chiefly. 

Q.  What  denomination  ?  A.  I  believe  they  are  Dutch  Reformed;  I  think 
that  is  the  name  they  have ;  they  sometimes  go  to  Dr.  Porter's  church. 

Q.  Is  that  Dr.  Carroll's  ?  A.  It  may  be ;  I  don't  know  the  name  of  the 
pastors. 

Q.  Have  you  discussed  this  matter  in  your  own  family  ?  A.  No,  sir ;  no 
discussion ;  I  have  got  only  a  daughter,  that  is  all — a  grown-up  girl. 

Q.  What  is  her  age  ?    A.  It  may  be  about  twenty  or  twenty-two. 
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Q.  Is  your  wife  not  living  ?    A.  No,  sir. 

Q,  Your  family  consists,  then,  of  your  daughter  and  yourself  ?  A.  Yes,  sir. 

Q.  Is  your  daugliter  unmarried  ?    A.  Yes,  sir. 

Q.  Have  you  ever  discussed  the  matter  with  lier  ?  A.  Never  a  discussion ; 
no,  sir.    I  have  mentioned  it,  and  t)i:it  is  all ;  no  discussion  about  it  whatever. 

Q.  Have  you  ever  expressed  to  any  one  an  opinion  ?  A.  Oh !  yes ;  at  first 
I  did,  as  I  mentioned,  I  think. 

Q.  Frequently  ?    A.  No,  the  opportunities  were  not  frequent. 

Q.  When  you  did  express  one,  was  it  a  decided  opinion  ?  A.  It  was  not ; 
it  could  not  be  decided,  because  I  had  no  means  of  making  it  decided.  It 
was  a  newspaper  report,  and  I  receive  with  a  good  deal  of  reservation  re- 
ports of  newspapers,  until  they  meet  with  further  confirmation. 

Q.  This  was  not  a  newspaper  article  that  you  saw,  was  it  ?  I  understood 
yoi^to  say  it  was  the  statements  of  the  parties  ?  A.  Well,  as  published  in 
the  papers — that  is  all. 

Q.  Did  you  express  opinions  frequently  ?  A.  No,  I  had  no  opportunity 
to  express  them  frequently. 

Q.  Now,  be  kind  enough  to  tell  me  to  whom  you  expressed  the  opinions 
that  you  did  express  ?  A.  They  were  strangers  who  happened  to  come  in 
about  work  or  business,  and  that  is  about  all,  as  near  as  I  know.  It  never 
interested  me  to  say  so  very  much. 

Q.  Can  you  recall  the  names  of  these  persons  ?     A.  No,  I  could  not. 

Q.  How  came  the  subject  to  be  introduced  ?  A.  Because  it  is  a  popular 
subject,  I  suppose,  or  one  of  those  things  that  people  will  talk  about,  may  be. 

Q.  Do  you  know  whether  you  introduced  it  or  whether  your  visitors 
introduced  it  ?    A.  I  do  not. 

Q.  Can't  you  tell  upon  any  one  occasion  whether  you  or  he  introduced  the 
subject  ?  A.  I  don^t  think  I  could  call  that  to  mind.  I  may  have  done  so; 
not  caring  enough  about  it  to  recollect  sufiSciently,  it  passed  out  of  my  mind. 

Q.  Do  you  think  if  you  went  upon  this  jury  that  you  could  render  a  ver- 
dict strictly  according  to  the  evidence  that  would  be  adduced  before  you,  with- 
out reference  to  anything  that  you  have  read  or  heard  upon  this  subject  ?  A. 
Yes,  sir. 

Q.  And  uninfluenced  by  any  opinion,  whether  modified  or  otherwise, 
which  you  may  have  formed  in  regard  to  it  ?  A.  I  think  I  am  entirely  free 
to  decide  according  to  such  facts  as  I  hear. 

Q.  Without  bias  or  prejudice  ?    A.  Entirely,  I  think;  yes,  sir. 

Q.  Give  us  your  address,  if  you  please  ?     A.  No.  50  Boerum-street. 

Q.  And  your  place  of  business,  please?    A.  Pearl-street,  No.  300. 

Mr,  Morris, — Boerum-street  is  in  Williamsburgh  ?    A.  Yes,  sir. 

Mr,   Fullerton. — We  withdraw  the  challenge. 

Mr,  Shearman. — We  are  satisfied. 

Judge  Nbilson.— Take  a  seat,  sir. 

Mr.  Beach. — We  are  waiting,  sir,  under  the  supposition  that  our  friends 
on  the  other  side  arc  consultincr,  but  they  apprise  us  that  they  are  waiting 
for  us,  and  we  therefore  peremptorily  challenge  Mr.  Ira  Down. 

The  Clerk. — ^Mr.  Down,  step  aside,  sir. 
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WiLLiAH  T.  Jeffbet  Called  and  sworn  on  a  challenge  for  principal 
caase. 

Mr,  FuUerton, — Have  you  formed  an  opinion  in  regard  to  this  contro- 
versy ?    A.  I  have,  sir. 

Q.  Is  it  a  very  decided  one  ?     A.  WeU,  it  is  not  very  decided;  no,  sir. 

Q.  Would  it  yield  to  evidence  ?     A.  Yes,  sir. 

Q.  Do  you  think  that  you  could  enter  the  jury-box  and  decide  the  case 
according  to  the  evidence,  and  it  alone,  uninfluenced  by  any  opinion  that 
you  may  have  formed  ?     A.  I  think  I  could. 

Q.  You  would  try  to  do  so,  at  least  ?    A.  Yes,  sir. 

Q.  Have  you  discussed  this  matter  frequently  ?    A.  Yes,  sir. 

Q.  Warmly  ?    A.  Not  very  warmly;  no,  sir. 

Q.  Taken  sides  ?     A.  Yes,  sir. 

Q.  Always  been  upon  one  side,  I  suppose  ?    A.  Yes,  sir. 

Q.  Has  your  opinion  changed  at  all  in  its  degree  since  the  controversy 
commenced  ?    A.  Well,  yes,  sir. 

Q.  Is  it  stronger  or  weaker  than  it  was  in  the  first  instance  now  ?  A.  I 
think  it  is  weaker  than  it  was  at  first. 

Q.  Giving  way  somewhat.  Where  do  you  attend  Divine  services  f  A.  I 
go  to  the  Episcopal  Church  most  of  the  time. 

Q.  Are  you  a  man  of  family  ?    A.  No,  sir. 

Q.  Where  do  you  carry  on  business  ?     A.  In  New  York. 

Q.  Alone  or  in  partnership  ?     A.  I  am  alone. 

Q.  What  is  your  business  ?    A.  I  am  a  flour  broker. 

Q.  Where  do  you  carry  it  on  ?    A.  17  Moore-st. 

Q.  Where  do  you  reside  ?    A.  158  Elliott-i)lace. 

Q.  How  long  have  you  resided  in  Brooklyn  ?  A.  I  have  been  here  12 
years. 

Q.  Have  you  ever  attended  Plymouth  Church  ?  A.  I  never  have  yet  at 
service.  I  went  there  once  to  hear  Dickens  read,  and  I  went  to  an  organ  con- 
cert there. 

Q.  You  are  a  regular  attendant  at  the  Episcopal  Church  ?     A.  Yes,  sir. 

Q.  Who  is  pastor  of  the  church  where  you  attend  ?  A.  Rev.  Dr.  Drowne 
of  the  church  that  I  belong  to. 

Q.  Are  you  acquainted  with  either  of  the  parties  to  this  controversy  ?  A. 
No,  sir. 

Q.  Not  even  a  speaking  acquaintance  ?  A,  I  know  them  by  sight,  that 
is  all. 

Q.  Does  your  father's  family  reside  here  ?  A.  I  live  with  my  mother  ;  I 
have  no  father. 

Q.  You  reside  with  your  mother  ?    A.  Yes,  sir. 

Q.  She  resides  in  Brooklyn  ?    A.  Yes,  sir. 

Q.  Where  does  she  attend  service  ?  A.  She  goes  to  the  Church  of  the  Re- 
deemer, Fourth-ave. 

Q.  An  Episcopal  Church  ?    A.  Yes,  sir. 

Q.  What  have  you  read  upon  this  subject  ?  A.  Well  I  have  read  about 
all  the  newspaper  articles — the  reports. 
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Q.  Did  you  read  the  statements  of  the  parties  ?    A.  Yes,  sir. 

Q.  Have  you  ever  expressed  an  opinion  ?    A.  Yes,  sir. 

Q.  Frequently?     A.  Well,  several  times ;  yes,  sir. 

Q.  How  recently  have  you  expressed  one  ?    A.  I  think  within  a  month. 

Q.  Not  since  you  were  summoned  ?    No,  sir. 

Q.  "When  were  you  summoned  ?  A.  I  was  summoned,  T  think,  it  was  the 
cYoning  before  New  Yearns  Day. 

Q.  To  whom  did  you  express  the  opinion  within  the  month  past  ?  A.  I 
could  not  say  particularly  who. 

Q.  Don't  you  remember  ?    A.  I  can  name  one  man ;  yes,  sir. 

Q.  Name  him,  please  ?    A.  His  name  is  Henry  Dillon. 

Q.  Where  does  he  reside  ?  A.  I  don't  know  where  he  lives ;  he  lives  in 
Brooklyn  somewhere. 

Q.  Where  was  it  ?     A.  At  the  New  York  Produce  Exchange. 

Q.  In  New  York  ?    A.  Yes,  sir. 

Q.  Was  it  a  discussion  on  this  subject  ?    A.  We  were  talking  it  over ;  yes. 

Q.  He  expressed  an  opinion  ?    A.  He  did. 

Q,  And  you  expressed  an  opinion  ?    A.  I  did. 

Q.  Did  you  differ  in  opinion  ?     A.  Yes,  sir. 

Q.  Did  you  discuss  it  at  all  ?     A.   We  talked  about  it  a  few  minutes. 

Q.  Well,  that  is  the  way  to  discuss — to  talk  about  it  ?    A.  Yes. 

Q.  Did  you  discuss  it  ?     A.  Yes,  sir. 

Q.  You  expressed  your  views  and  he  his  ?    A.  Yes,  sir. 

Q.  Pretty  warmly  ?    A.  No,  sir;  not  warmly. 

Q.  How  long  did  the  discussion  last  ?     A.  Perhaps  a  few  minutes. 

Q.  Any  third  person  present  ?    A.  I  don't  remember  that  there  was. 

Q.  About  how  long  ago  was  that  ?  A.  It  was  within  a  month ;  I  can  not 
say  exactly  how  long  it  was,  but  as  I  remember  it  was  within  a  month. 

Q.  Do  you  think  that  is  the  last  time  that  you  have  expressed  an  opinion  ? 
A.  I  think  it  is ;  yes,  sir. 

Q.  Now,  Mr.  Jeffrey,  you  are  an  intelligent  gentleman  and  understand  the 
duties  of  a  juror.  I  put  the  question  to  you  again,  and  you  must  be  the 
judge,  of  course,  whether  you  think  you  have  control  over  your  own  mind 
sufficiently — and  conclusions  whatever  they  may  be — to  go  into  the  jury-box, 
and  decide  this  question  according  to  the  sworn  evidence  of  the  witnesses 
that  come  before  you,  unbiased,  unprejudiced,  and  uninfluenced  in  the 
slightest  degree  by  any  preconceived  opinion  that  you  may  have  formed  ?  A. 
I  think  I  could. 

Q.  And  you  will  try  to  do  so  ?    A.  Yes,  sir. 

Q.  I  will  put  this  question  to  you ;  judging  from  what  you  know  of  your- 
self, do  you  not  think  that  you  would  receive  with  greater  favor  that  evidence 
which  was  in  harmony  with  your  present  view  than  you  would  that  which 
was  antagonistic  to  it  ?    A.  I  do  not  think  I  would,  sir. 

Mr,  IMUrton. — We  withdraw  the  challenge. 

Mr,  Evarts. — Are  you  in  business  alone  ?    A.  Yes,  sir. 

Q.  What  line  of  your  business  are  you  in  ?    A.  I  am  a  selling  flour  broker. 

Q.  And  you  are  a  member  of  the  Produce  Exchange  ?    A.  Yes,  sir. 
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Q.  How  long  have  you  been  bo  ?  A.  I  have  been  a  member  for  over  10 
years. 

Q.  And  acquainted  with  all  the  dealers  there  ?    A.  Most  of  them;  yes,  sir. 

Q.  Have  you  any  connection  with  Mr.  Moulton,  or  any  of  his  firm  or 
partners?  A.  No,  sir;  I  know  them  by  sight — all  of  them;  that  is,  I  say 
all  of  tliem ;  I  know  one  Mr.  Woodruff,  and  one  3Ir.  Robioson,  and  Mr. 
Monlton  by  sight. 

Q.  You  know  them  as  you  do  other  business  men  ?    A.  Yes,  sir. 

Q.  They  have  to  do  with  the  Produce  Exchange  ?    A.  Yes,  sir. 

Q.  Was  not  Mr.  Moulton  a  clerk  of  it,  or  secretary,  or  something  ?  A. 
I  think  not. 

Q.  I  don't  mean  now,  but  hasn't  he  been  ?  A.  I  do  not  remember  that 
he  ever  was. 

Q.  Well,  it  is  no  matter;  it  is  of  no  consequence.  Your  acquaintance 
with  them  is  the  same  as  with  other  merchants,  and  only  by  sight  ?    A.  Yes,  sir. 

Mr.  Evarta. — We  will  withdraw  the  challenge. 

The  juror  took  his  place  in  the  box. 

Mr  Emrt8. — Mr.  West  man,  you  may  retire. 

The  juror,  Westman,  left  the  box. 

JoHK  H.  HucKE  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr.  FuUertov. — Do  you  reside  in  Brooklyn  ?     A.  I  do,  sir. 

Q.  And  carry  on  busincps  here  ?    A.  Yes,  sir. 

Q.  In  connection  with  any  one,  or  alone  ?    A.  Alone. 

Q.  AVhat  is  your  businesa,  please  ?    A.  Grocer. 

Q.  Where  is  your  place  of  business  ?     A.  No.  548  Bedford-avenue. 

Q.  Have  you  read  some  in  regard  to  this  controversy  ?    A.  I  have. 

Q.  A  good  deal  ?  A.  I  can  not  say  that  I  have  read  a  good  deal :  I  have 
read  some  of  it. 

Q.  Conversed  a  good  deal  about  it  ?    A.  Conversed  some ;  yes,  sir. 

Q.  And  discussed  the  question,  have  you  ?    A.  At  times. 

Q.  Have  you  formed  an  opinion  ?    A.  No,  I  have  not. 

Q.  Did  what  you  read  make  no  impression  upon  your  mind  at  all?  A. 
At  times  it  has. 

Q.  Well,  how  did  you  get  rid  of  those  impressions  thus  formed  ?  A. 
Well,  I  have  changed  them  according  as  I  have  read  different  statements, 
that  is.  different  articles  in  the  papers. 

Q.  Your  present  condition,  then,  is  that  you  have  no  opinion  upon  the 
subject;  is  that  it  ?     A.  No;  I  can't  say  as  I  have. 

Q.  Have  you  got  any  impression  upon  the  subject  ?  A.  No ;  not  at 
present. 

Q.  Neither  impression  nor  opinion  ?    A.  No,  sir. 

Q.  Have  you  ever  expressed  an  opinion  ?  A.  I  have,  I  guess  ;  I  am  not 
sure  as  I  have ;  I  am  not  sure  as  I  have  not. 

Q.  Don't  you  remember  in  any  of  these  controversies  or  discussions  which 
you  may  have  had  in  regard  to  tliis  matter,  that  you  have  expressed  an 
opinion  ?    A.  I  do  not  remember  as  I  have. 


258  IMPANNELING  [4th  Day. 

Q.  In  these  discussions,  did  you  take  sides?  A.  Tes,  sir;  I  think  I  did 
at  times. 

Q.  You  were  in  favor  of  either  one  party  or  the  other  ?  A.  At  times  I 
have  been  in  favor  of  one,  and  other  times  I  have  been  in  favor  of  other 
parties. 

Q.  Did  you  so  express  yourself  ?    A.  I  believe  I  did. 

Q.  Did  you  say  you  believed  one  or  the  other  of  the  parties  was  innocent 
or  guilty,  as  the  case  might  be  ?  A.  Well,  I  could  not  say  as  to  the  innocence 
or  guilt,  but  I  thought  things  looked  reasonable  one  way,  and  then  I  thought 
things  looked  right  the  other  way. 

Q.  Do  you  belong  to  any  religious  denomination  ?  A.  No,  sir,  I  do  not 
belong;  I  am  not  a  member  of  any  religious  denomination. 

Q.  Do  you  attend  service  anywhere  ?    A.  I  do. 

Q.  Where  ?    A.  Different  places — wherever  my  mind  leads  me  to. 

Q.  Where  does  your  mind  lead  you  ?  A.  As  a  general  thing,  to  the  De- 
Kalb  Methodist  Church. 

Q.  DeKalb-avenue  ?     A.  Yes,  sir. 

Q.  Who  is  the  pastor  of  that  church  ?  A.  A  Mr.  Piatt;  I  don't  know  his 
other  name. 

Q.  Where  else  do  you  attend  ?  A.  I  attend  the  Henry-street  German 
Church  at  times,  and  I  attend  the  Baptist  Church  on  Bed  ford -avenue. 

Q.  Are  vou  German  bom  ?    A.  I  am. 

Q.  How  long  have  you  been  in  this  country  ?    A.  Tw^enty  years. 

Q.  You  are  a  citizen  ?    A.  I  am. 

Q.  Do  you  know  either  of  the  parties  to  this  controversy  ?  A.  I  do  not; 
no,  sir. 

Q.  Not  even  a  speaking  acquaintance  ?    A.  I  do  know  them  by  sight. 

Q.  You  have  no  speaking  acquaintance  ?    A.  No,  sir. 

Q.  When  were  you  summoned  ?    A.  The  last  day  of  the  old  year,  I  think. 

Q.  Have  you  conversed  with  any  one  since  you  were  summoned  ?  A.  No, 
sir — well,  yes,  I  liave  conversed,  you  know;  that  is,  I  have  said  that  I  had 
been  summoned,  if  that  is  any  conversation. 

Q.  Is  that  all  ?    A.  Yes,  sir. 

Q.  You  have  gone  no  further  than  that  ?  A.  No,  no  discussion  on  the 
subject  since  that. 

Q.  Who  summoned  you?  A.  That  I  don't  know,  I  am  sure.  The 
sheriff's  name  is  on  the  paper. 

Q.  Did  you  have  any  conversation  with  him  ?  A.  I  think  I  have  not.  I 
said,  ^*  Oh,  pshaw  I "    That  is  about  all  the  conversation  I  had. 

Q.  Are  you  a  married  man  ?    A.  I  am,  sir. 

Q.  Where  does  you  wife  attend  divine  service  ?  A.  She  attends  St. 
Patrick's  Church,  on  Eent-avenue. 

Q.  Have  you  ever  been  to  Plymouth  Church  ?    A.  I  have. 

Q.  How  frequently  ?    A.  Twice  in  my  life. 

Q.  When  was  the  last  ?    A.  About  four  years  ago,  I  guess. 

Q.  Have  you  ever  discussed  this  matter  with  your  wife  ?  A.  I  don't 
know  as  I  have ;  being  a  delicate  subject,  I  don't  like  to  talk  about  it. 
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Q.  Have  yoQ  discussed  it  with  any  one  within  the  past  month?  A.  I 
don't  know  as  I  have ;  I  might  have,  but  I  can  not  say  as  I  have. 

Mr.  FuUerton. — We  withdraw  the  challenge. 

Mr.  EtarU. — Do  you  think  that  you  could  act  impartially  between  these 
parties  f     A.  I  think  so. 

Q.  Notwithstanding  you  have  read  a  good  deal,  heard  a  good  deal,  and 
talked  a  good  deal  ?    A.  Yes,  sir;  I  think  I  could. 

Q.  And  have  had  opinions  (me  way  and  the  other  ?    A.  Yes,  sir. 

Q.  What  is  the  state  of  your  mind  on  the  subject  that  makes  you  feel 
confident  that  all  this  past  impression  that  has  operated  upon  you  leaves  no 
results  ?  A.  Well,  I  don't  know;  I  can  not  say  as  I  have  any  impression  at 
present  about  it.  It  is  immaterial  to  me.  I  have  no  interest  either  which 
way  or  the  other. 

Q.  It  is  immaterial  to  you  in  a  personal  sense,  but  on  the  responsibility  of 
a  juror,  we  want  to  know  whether  you  stand  indifferent  and  clear,  with  your 
mind  unaffected  by  the  impressions  and  opinions  that  you  have  heretofore 
had  ?    A.  Wei  If  I  do ;  yes,  sir. 

Q.  How  long  do  you  thiuK  you  have  been  so  clear  that  you  could  be 
entirely  impartial  ?  A.  I  don't  know,  I  am  sure.  I  have  never  taken  a  great 
interest  in  it,  or  discussed  the  matter  with  any  force,  that  I  had  any  interest 
in  it,  you  know. 

Q.  You  say  you  are  a  grocer.  Are  you  a  wholesale  grocer  or  a  family 
grocer  ?    A.  I  am  a  retail  grocer. 

Q.  Wliat  is  called  a  family  grocer  ?    A.  Yes,  sir. 

Q.  How  long  have  you  carried  on  business  at  your  present  place  ?  A. 
About  six  years. 

Q.  In  the  same  place  ?    A.  Yes,  sir. 

Q.  Have  you  a  partner  ?    A.  No,  sir,  I  have  not. 

Q.  Is  your  business  an  active  one  ?  A.  Well,  yes,  we  have  got  something 
to  do, 

Mr,  Shearman, — What  street  is  it  near,  please  ?  A.  On  the  comer  of 
Lafayette-avenue. 

Mr.  Bvarts. — You  came  here  from  Germany  ?     A.  I  did. 

Q.  How  old  were  you  when  you  came  here  ?  A.  I  was  18  years  old  when 
I  left  home. 

Q.  Did  you  understand  English  when  you  came  here  ?  A.  No,  sir,  I  did 
not. 

Q.  You  learned  it  altogether  here  ?     A.  Yes,  sir,  I  did. 

Q.  And  learning  it  here,  I  suppose,  as  you  became  of  that  age,  you  have 
learned  it  in  the  way  of  your  business  ?    A.  That  is  the  only  way. 

Q.  Only  in  that  way  ?     A.  Yes,  sir. 

Q.  Are  you  acquainted  with  our  language  so  as  to  catch  and  understand 
everything  that  the  lawyers  and  witnesses  will  say  in  this  complicated  case  ? 
A.  I  am  pretty  well  acquainted  with  the  language. 

Q.  I  see  that  you  understand  and  talk  very  well,  no  doubt,  for  ordinary 
purposes.  The  question  is  whether  in  a  case  such  as  you  understand  this  to 
be,  you  think  you  have  that  complete  knowledge  of  our  language  that  a  juror 
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should  properly  have  ?  A.  "Well,  I  understand  everything  in  the  business  or 
anything  like  that.  I  understand  it  pretty  well.  You  have  to  judge  your- 
self whether  I  am  capable  of  understanding  your  language. 

Q.  You  certainly  talk  very  well.  You  know  the  letters  and  papers  are  all 
to  be  criticised  as  to  what  they  mean,  what  a  fnir  view,  and  what  the  shades 
of  interpretation  are  to  be.  Now  you  must  give  us  an  honest  opinion  ?  A. 
Well,  my  opinion  I  give  you.     You  must  form  your  own  opinion. 

Q.  I  mean  on  this  subject  of  language  ?  A.  That  is  what  I  mean.  I 
think  I  can  understand  what  you  say,  unless  you  go  in  too  much  of  a  diction- 
ary way. 

Q.  You  have  served  as  a  juryman  ?    A.  Never. 

Q.  Never  served  ao  a  juryman  ?     A.  No,  sir;  I  have  not. 

Q,  No  experience  in  that  way  ?     A.  No,  sir. 

Mr,  Evaris. — We  submit  it  to  your  Honor.  He  is  a  very  candid  and  intel- 
ligent gentleman — no  doubt  about  that.  The  only  point  that  I  see,  that  I  am 
a  little  dim  about,  is  the  intelligence  about  the  language  in  this  peculiar  case. 

Mr,  Beach, — We  hold  hiip  to  be  a  competent  juror,  sir.    * 

Judge  Neilson. — Your  challenge  was  withdrawn,  was  it  ? 

Mr,  FuUerton, — Yes,  sir. 

Judge  Neilson. — ^The  thing  that  troubles  me  is  that  the  gentleman  has 
read  so  much  about  it  and  conversed  so  much  about  it.  If  you  feel  satisfied 
on  both  sides  that  that  impression  is  gone,  as  he  seems  to  be  satisfied 

Mr,  Ktarts, — I  can  not  say  that  we  feel  that,  but  then  he  answered  it 
pretty  reasonably;  but  still  I  wish  distinctly  to  submit  this  whole  question  in 
reganl  to  this  gentleman  to  your  Honor. 

Judge  Neilson — [To  the  juror.]  You  have  no  impression  about  it,  I 
understand  you,  either  way  ?    A.  I  have  not;  no. 

Q.  Touching  the  question  involved  ?     A.  That  I  understand. 

Q.  You  think  you  stand  perfectly  unbiased  and  free  ?    A.  Yes,  sir. 

Judge  N^ilsok. — ^I  think  you  can  take  a  seat. 

Mr,  Beach.— ^omt  information,  sir,  has  come  that  has  been  communicated 
to  counsel  upon  both  sides,  which  may  possibly  require  some  conference  on 
the  subject  connected  with  the  jury,  and  if  your  Honor  would  now  give  us 
our  intermission,  during  that  time  we  probably  can  make  some  arrangement. 

[After  an  intermission : j 

Mr,  Evarts  said:  The  result,  if  your  Honor  please,  of  some  joint  con- 
sideration of  matters  laid  before  counsel  on  both  sides,  touching,  perhaps, 
the  question  only  of  partiality,  has  led  us  to  the  conclusion  that  Mr.  Blunt 
and  Mr.  Hucke  may  both  be  excused. 

Jacob  Dubyeb  called  and  sworn  on  a  challenge  for  principal  cause. 

Mr,  FuUerton, — ^I  put  the  same  question  to  you,  whether  you  have  formed 
an  opinion  as  to  the  merits  of  this  controversy  between  Mr.  Tilton  and  Mr. 
Beecher  ?    A.  Yes,  sir. 

Q.  Is  it  a  decided,  fixed  opinion  ?    A.  No,  sir. 

Q.  What  is  the  opinion  based  on  f    A.  On  what  I  read. 

Q.  And  what  did  you  read  ?    A.  I  read  the  papers  generally. 
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Q.  Did  you  read  the  statetuents  of  the  several  parties  ?     A.  Yes,  sir. 

Q.  Where  do  you  reside  ?    A.  No.  155  Sackett-street. 

Q.  What  is  your  occupation  ?    A.  Storage. 

Q.  Are  you  alone  in  business,  or  in  connection  with  anybody?  A. 
Alone. 

Q.  What  is  the  general  character  of  the  business — general  storage  busi- 
ness ?    A.  The  storing  of  general  merchandise. 

Q.  Are  you  acquainted  with  either  of  the  parties  ?    A.  No,  sir. 

Q.  Have  you  not  a  speaking  acquaintance  with  either  of  them  ?  A.  No, 
sir. 

Q.  And  where  do  you  attend  public  worship  ?    A.  Strong  Place,  Baptist 

Q.  In  this  city  ?    A.  Yes,  sir. 

Q.  Who  is  the  pastor  of  that  church  ?    A.  Mr.  Anderson. 

Q.  Are  you  a  communicant  ?    A.  No,  sir. 

Q.  Are  your  family  communicants  ?    A.  No,  sir. 

Q.  No  member  of  them  ?    A.  No,  sir. 

Q.  What  does  your  family  consist  of  ?  A.  My  wife,  an  adopted  and  only 
child,  a  son. 

Q.  Have  you  discussed  the  subject  with  any  person  ?    A.  No,  sir. 

Q.  Did  you  ever  enter  into  any  discussion  as  to  the  merits  of  this  con- 
troversy ?    A.  No,  sir. 

Q.  Either  at  home  or  away  from  home  ?    A.  At  home  I  have,  very  little. 

Q.  With  your  wife  ?    A.  With  my  wife. 

Q.  Was  that  an  animated  discussion  ?    A*  No,  sir. 

Q.  Did  you  take  different  sides  ?    A.  No,  sir. 

Q.  On  the  same  side  ?    A.  Well  we  took  the  same  side,  I  suppose. 

Q.  You  agreed  in  regard  to  it,  did  you  ?  A.  I  don*t  know ;  we  have  had 
BO  little  conversation  about  it  that  I  don't  know  what  to  say  about  that;  I 
can  not  make  any  decided  answer. 

Q.  Did  not  what  you  read  make  an  impression  on  your  mind  ?    A.  It 
has  made  an  impression. 
Q.  A  decided  impression  ?     A.  Not  a  decided  impression. 

Q.  Does  it  not  rise  to  the  dignity  of  an  opinion  ?  A.  No,  sir;  and  that 
impression  still  remains;  what  little  impression  I  had  still  remains. 

Q.  Do  you  think  thit.  notwithstanding  that  impression,  from  all  that  you 
have  read  and  from  all  that  you  have  heard  upon  the  subject,  that  you  could 
go  into  the  jury-box  and  decide  this  case  without  bias  or  prejudice,  on  the 
evidence  alone  ?     A.  I  can. 

Q.  Would  that  impression  have  no  influence  upon  you  at  all  ?   A.  Not  at  all. 

Q.  How  would  you  get  rid  of  it  ?  A.  By  examining  my  own  mind,  and 
throwing  it  off  according  to  the  evidence  given ;  the  impression  is  so  slight 
that  I  am  perfectly  balanced  so  far  as  that  is  concerned. 

Q.  This  has  created  a  good  deal  of  excitement  in  Brooklyn,  has  it  not  ? 
A.  I  know  it. 

Q.  Have  you  not  participated  to  a  greater  or  less  extent  in  that  excitement  ? 
A.  No,  sir;  nothing  more  than  a  passing  remark  I  might  have  made  about  it. 

Q.  Where  have  you  made  those  passing  remarks  ?    A.  I  have  not  made 
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them  in  any  place  in  particular.  Any  friend  that  I  met  might  speak  about 
it,  and  I  would  make  a  passing  remark. 

Q.  Upon  the  merits  of  the  controversy  ?  A.  Why,  "  what  is  your 
opinion"?    I  would  make  it  in  a  joking  way. 

Q.  Did  you  ask  in  a  joking  way  what  somebody's  opinion  was  ?    A.  No, 

sir;  if  my  opinion  was  asked  I  have  spoken  in  a  joking  way  on  both  sides;  I 

have  made  that  remark. 

Q.  You  would  answer  in  a  joking  way  ?    A.  Yes,  sir ;  I  have  answered 

in  a  joking  way  on  both  sides. 

Q.  Did  you  think  it  was  a  matter  to  be  joked  about  ?  A.  No,  sir;  for  I 
didn't  pay  much  attention  to  it  one  way  or  the  other. 

Q.  Can  you  name  any  person  to  whom  yon  have  addressed  those  joking 
remarks  ?    A.  No,  sir ;  I  could  not. 

Q.  Does  your  business  bring  you  in  contact  with  a  great  many  people 
every  day  ?    A.  Yes,  sir. 

Q.  And  has  it  not  brought  you  into  conversation  with  them  ?  A.  Very 
little  indeed;  I  don't  remember  any  conversation  I  have  had. 

Q.  Whether  you  remember  the  conversation  or  not,  don't  you  remember 
the  fact  that  you  have  had  a  conversation  or  conversations  ?  A.  Not  that  I 
know  of;  I  never  had  any  conversation  with  any  one. 

Q.  Has  it  not  been  almost  a  daily  occurrence  that  this  subject  was  talked 
over  between  yourself  and  your  patrons  at  your  place  of  business  ?  A.  No, 
sir,  it  has  not,  for  I  have  not  done  it ;  I  have  not  talked  it  over.  What  I 
read,  I  keep  to  myself. 

Q.  You  have,  you  say,  an  impression  which  does  not  rise  to  the  dignity  of 
an  opinion.  I  suppose  that  impression  would  go  with  you  into  the  jury-box, 
would  it  not  ?    A.  No,  sir,  I  think  not. 

Q.  What  would  you  do  with  it — ^how  would  you  get  rid  •f  it?  A.  I 
would  get  rid  of  it  according  as  the  evidence  would  be  given  in;  as  the 
evidence  was  given,  I  would  throw  off  the  impression  I  have;  it  is  so  slight, 
it  don't  amount  to  anything  in  my  own  mind;  my  mind  is  perfectly 
clear. 

Q.  When  you  heard  evidence  that  was  calculated  to  convince  you,  you 
would  give  up  the  opini<m  and  yield  to  the  evidence ;  is  that  it  ?  A.  Accord- 
ing to  the  evidence  I  should. 

Q.  I  say  as  a  sworn  juror  you  would  yield  up  your  impressions  to  the  evi- 
dence?    A.  Certainly. 

Q.  And  be  governed  and  controlled  by  the  evidence  whenever  it  overcame 
the  impression  ?    A.  Certainly  I  should. 

Mr,  ISvarts, — He  hardly  says  that. 

Mr.  FuUerton, — He  does  say  that.  I  put  him  the  question,  or  he  would 
not  answer  it.  [To  the  juror.]  Would  it  require  much  or  little  evidence  to 
remove  your  present  impression  ?  A.  I  hardly  know  how  to  answer  that 
question. 

Q.  Nobody  can  answer  it  for  you  ?  A.  Whatever  the  evidence  is,  it 
would  remove  it;  evidence  would  remove  any  impression  I  had  before;  any 
impression  I  have  had  before,  evidence  would  remove  it  from  me. 
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Q.  Would  it  require  much  to  remove  it,  or  a  little  ?  A.  Well,  that  I  could 
not  say;  I  could  not  answer  that. 

Q.  But  your  impression  would  remain  until  the  evidence  did  remove  it  ? 
A.  Yes,  sir. 

Mr,  FulUrton, — ^Well,  I  will  leave  it  tliere. 

Mr,  Starts, — You  are  in  the  storage  business.  Have  you  any  particular 
acquaintance  or  connection  with  the  firm  of  Woodruff  &  Robinson,  or  Mr. 
Monlton,  or  any  of  tliose  people  ?    A.  No,  sir. 

Q.  They  are  in  the  same  business  ?    A.  Yes,  sir. 

Q.  nave  you  paid  much  attention  to  this  matter  to  form  any  responsible 
judgment  about  it  ?    A.  No,  sir. 

Q.  Has  there,  at  any  time,  been  in  your  raind  anything  more  than  the 
casual  impression  that  the  last  reading  gave  you  ?    A.  Nothing  more. 

Q.  And  you  now  say  to  the  court  that  you  have  no  impression  resting  upon 
your  mind  that  would  interfere  with  your  accepting  the  evidence  as  it  arose, 
and  deciding  according  to  it  ?    A.  Yes,  sir. 

Mr,  Eoarts.  —We  think  he  is  a  good  juryman,  sir. 

Judge  Neilson. — I  think  he  has  an  impression  that  does  not- leave  Mm 
indifferent  between  the  parties,  and  the  challenge  to  favor  is  sustained*  [To 
the  juror.]     Stand  aside,  sir. 

J/r.  Shearman, — We  except,  if  your  Honor  please. 

Chbsteb  Cabpenter  called  and  sworn  on  a  challenge  for  principal 
cause. 

Mr,  Beach. — Has  your  attention  been  directed  to  this  controversy  between 
Mr.  Tilton  and  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  Have  you  read  considerable  concerning  it  ?    A.  I  have. 

Q.  Have  you  been  so  far  interested  in  it  as  to  keep  up  with  the  current  of 
publications  on  the  subject  ?    A.  Yes,  sir. 

Q.  Have  you  imbibed  any  impressions  in  regard  to  the  truth  of  the  charge 
against  Mr.  Beecher  ?     A.  I  have. 

Q.  Have  those  been  delil>erate,  upon  consideration  of  the  matter  brought 
to  your  attention  ?    A.  Yes,  sir. 

Q.  And  you  have  that  impression  now  ?    A.  No,  sir. 

Q.  You  liave  not  ?    A.  No,  sir. 

Q.  Well,  how  did  you  get  rid  of  it  ?    A.  I  got  rid  of  it  by  investigation. 

Q.  By  investigation  ?    A.  By  investigation  and  what  I  read. 

Q.  That  is,  you  have  an  impression  ?  A.  I  had  an  impression,  and  I  have 
by  argument  discussed  the  subject  and  have  been  decided  upon  it;  I  have 
changed  that  view. 

Q.  When  was  it  that  you  were  decided  ?  A.  Well,  I  was  decided  after 
Mr.  Beecher's  statement  came  out. 

Q.  Decided  after  Mr.  Beecher's  statement  came  out  ?  A.  After  both  of 
them  came  out. 

Q.  After  the  whole  subject  came  out  ?  A.  After  the  whole  subject  came  out. 

Q.  I  understood  you  to  say  that  you  had  a  decided  opinion  after  the  whole 
subject  came  out — did  you  say  so  ?    A.  Yes,  sir. 
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Q.  Then  you  have  learned  nothing  new  if  the  whole  subject  was  exhausted  ? 
A.  I  have  chan<^ed  my  view. 

Q.  I  did  not  ask  you  about  that — you  have  learned  nothing  new  after  the 
whole  subject  was  exhausted  ?    A.  No,  sir. 

Q.  Then  tlie  state  of  your  information,  after  the  whole  subject  was 
exhausted,  remains  precisely  the  same  ?    A.  No,  sir. 

Q.  Not  the  state  of  your  information  ?  A.  Oh  I  my  information  on  that 
subject-— yes,  sir. 

Q.  And  that  was  how  recently  that  you  adopted  that  opinion  upon  the 
consideration  of  the  whole  subject  ?    A.  I  have  changed  my  view 

Q.  I  am  not  asking  you  about  **  change ; '"  please  leave  out  that  word  for 
a  little  while  ;  I  ask  you  about  when  it  was  that  you  last  had  this  decided 
opinion  upon  a  consideration  of  the  whole  subject  ?  A.  I  could  not  state  the 
time. 

Q.  Tell  mc  as  near  as  you  can  ?  A.  Well,  it  is  within  two  racmths — about 
two  months,  I  should  think. 

Q.  Now,  then,  sir,  will  you  please  tell  me  by  what  means  you  have  come 
to  change  that  opinion  ?  A.  Well,  sir,  I  came  to  change  it  the  last  sermon  I 
read  of  Mr.  Beechcr^s  upon  theatres,  upon  the  Sabbath  day  and  theatres ;  I 
changed  my  whole  views. 

Q.  You  changed  your  whole  views  ?    A.  I  did. 

Q.  Ton  adopted  other  views  I  suppose  ?  A.  I  have  not  gone  over,  I  am 
neutral ;  I  have  no  opinion. 

Q.  Wait,  wait;  I  know  that;  we  do  not  suppose  that,  of  course;  but 
when  you  changed  the  views  you  did  entertain — ^those  decided  views — did  not 
you  adopt  other  views  ?    A.  Well,  yes,  sir,  I  may  say  I  did. 

Q.  Then  you  simply  changed  your  opinion  ?  A.  I  changed  my  opinion 
thus  far,  that  I  left  the  impressions  that  1  had  had,  that  I  had  formerly  formed ; 
I  left  them ;  they  were  removed,  I  think. 

Q.  Did  1  understand  that  you  had  heard  that  sermon?  A.  No,  sir;  I 
read  it. 

Q.  Have  you  heard  Mr.  Beech er  preach  ?    A.  Yes,  sir. 

Q.  How  recently  ?    A.  Not  within  two  or  three  years. 

Q.  Three  or  four  years  ?    A.  Three  years,  I  guess. 

Q.  Are  you  attached  to  any  congregation,  Mr.  Carpenter  ?  A.  Yes,  sir,  I 
am;  the  Presbyterian  Church  in  Olasson-ave.,  comer  of  Monroe-st.,  Dr. 
Duryoa. 

Q.  You  arc  a  communicant  ?    A.  Yes,  sir. 

Q.  If  I  understand  you,  having  a  decided  opinion  one  way  upon  this  sub- 
ject, the  reading  of  a  sermon  purporting  to  be  delivered  by  Mr.  Bcecher 
changed  the  views  which  you  then  entert'ained  ?  A.  I  had  an  impression  ;  I 
had  not  decided  so;  I  said  this;  I  discussed  that  in  my  family,  and  other 
places;  the  remark  I  made  was  this:  ^*If  Mr.  Boccher  is  guilty,  I  hope  it 
will  all  come  out  and  be  proved;  but  the  law  says  he  is  innocent  until  ho  is 
proved  guilty ; "  my  family  are  divided  on  the  subject,  and  have  been,  my 
sons  and  daughters,  and  I  have  taken  that  ground  and  told  them  that,  but 
the  impressions  I  have  had  have  bf)en  removed. 
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Q.  It  is  the  present  state  of  your  mind,  whetlier  it  is  indifferent  or  not  as 
between  these  parties,  that  we  wish  to  ascertain.  Do  you  think  your  mind  is 
free  and  unbiased  to  receive  the  evidence  which  might  be  presented  upon 
both  sides  of  this  question,  and  canvass  it  fairly  and  impartially  ?  A.  I  do, 
wholly  on  the  evidence. 

Q.  That  you  could  decide  this  case  without  any  prejudice  or  bias,  wholly 
upon  the  evidence,  under  the  instructions  of  the  court  as  to  the  law  ?  A. 
Yes,  sir. 

Q.  And  you  have  no  self-doubt  or  self-scruple  upon  that  subject  ?  A. 
No,  sir. 

Mr,  Beach, — We  withdraw  our  challenge,  sir. 

Mr,  Shearman, — ^We  accept  tlie  juror.  We  suppose,  from  what  accident- 
ally came  out,  he  has  a  slight  prepossession  against  us. 

Mr,  Beach, — Don't  make  a  speech  to  the  jurymen. 

Mr,  Shearman. — Well,  you  drew  it  out. 

Mr,  Beach, — Well,  you  needn't  comment  upon  it. 

Judge  Neilbon. — It  is  possible  to  discover  which  way  the  bias  is,  I  think. 

John  McMurn  called  and  affirmed  on  a  challenge  for  principal  cause. 

Mr,  Beach, — What  is  your  occupation  ?    A.  Grocer. 

Q.  Have  you  formed  any  opinion  upon  this  case  ?    A.  No,  sir. 

Q.  You  haven't  had  occasion  to  read  much  about  it  ?  A.  Yes,  sir;  I  read 
some  of  it. 

Q.  Well,  how  extensively  have  you  read — have  you  read  all  the  statements 
of  the  parties  about  it  ?    No,  sir. 

Q.  Read  anythinf»  more  than  occasionally  ?    A.  No  ;  nothing  more. 

Q.  Well,  have  you  talked  nvuch  about  it  ?    A.  No,  sir. 

Q.  What  sort  of  a  grocery  do  you  conduct  ?     A.  A  retail  grocery. 

Q.  Family  stores  ?    A.  Yes,  sir. 

Q.  And  whereabouts  ?    A.  No.  99  Rochester-avenue. 

Q.  And  is  your  dwelling  in  the  same  building  ?     A.  Yes,  sir. 

Q.  You  have  a  family,  I  take  it  ?     A.  Yes,  sir. 

Q.  Children  ?     A.  Yes,  sir. 

Q.  Daughters?    A.  No,  sir. 

Q.  Well,  haven't  you  had  occasion,  at  any  time,  to  converse  about  this 
case  ?    A.  Well,  not  of  any  consequence. 

Q.  Has  it  been  the  subject  of  any  conversation  in  your  family  ?  A.  No, 
dr. 

Q.  Have  you  had  any  discussion  or  contention  with  any  person  in  regard 
to  it  ?    A.  I  never  had,  sir. 

Q.  No  debate  ?    A.  No,  sir. 

Q.  And  have  you  no  opinion  or  impression  in  regard  to  its  merits  ?  A.  No, 
sir  ;  I  have  no  opinion,  and  all  the  impression  I  had  was  like  any  other  excit- 
ing news  we  read  out  of  the  new^spapers. 

Q.  And  do  you  think  you  could,  as  a  sworn  juryman,  act  impartially 
between  the  parties  upon  the  evidence  submitted  to  you  ?  A,  I  think  I  coold^ 
sir. 
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Mr,  Beach^ — ^We  withdraw  our  challenge. 

Mr,  EtarU, — Where  do  you  carry  on  your  business  ?  A.  No.  99  Rochester- 
avenue. 

Q.  Whereabouts  is  that — what  part  of  Brooklyn  ?  A.  Well,  at  Bedford 
side. 

Q.  In  Bedford  ?    A.  Yes. 

Q.  How  long  have  you  carried  on  your  business  there  ?  A.  I  have  been 
there  a  little  over  six  years. 

Q.  And  where  before  that  in  that  business  ?  A.  On  the  comer  of  Frank- 
lin-ave.  and  Butler-st. 

Q.  Same  line  of  business  ?    A.  Yes,  sir. 

Q.  What  style  of  grocery  is  it  ?    A.  Retail. 

Q.  Yes,  but  whjit  you  call  a  family  grocery  store  ?    A,  Yes,  sir. 

Q.  Provision  store  also  ?    A.  Yes,  sir. 

Q.  Well,  is  It  a  retail  liquor A.  No,  sir. 

Q.  Nothing  of  that  kind  ?    A.  No,  sir. 

Q.  Now,  haven't  you  read  more  or  less  of  this  ?    A.  I  have,  sir. 

Q.  And  don*t  the  people  that  come  to  your  store  talk  to  you  about  it  ? 
A.  They  do  not. 

Q.  Don't  take  any  interest  in  it  up  in  that  region  ?  A.  I  don't  know  what 
they  do. 

Q.  But  you  don't  ?    A.  I  do  not. 

Q.  Well,  in  your  own  family  is  there  any  interest  in  it  ?    A.  No,  sir. 

Q.  Yourself  and  your  wife  don't  talk  about  it  f    A.  No,  sir. 

Q.  What  religious  society  do  you  belong  to  ?  A.  I  am  a  Presby- 
terian, 

Q.  What  church  ?  A.  Well,  I  don't  attend  any  one  just  particularly 
now. 

Q.  Well,  don't  your  family  have  sittings  in  some  church  f    A.  They  do. 

Q,  What  is  that  ?    A  To  Mr.  Faulkner. 

Q.  How  about  your  not  having  any  opinion — have  you  never  had  any 
opinion  ?  A.  I  never  had  any  opinion  of  this  thing  or  any  other  exciting 
object  like  this — don't  have  anything  to  do  with  it. 

Q.  Never  had  an  opinion  in  your  life  ?  A.  Oh  !  I  might — different  things 
— ^but  I  don't  have  opinions  on  newspaper  reports. 

Q.  How  long  have  you  lived  in  New  York  state  ?  A.  Something  nearly 
80  years. 

Q.  And  what  countryman  are  you  ?    A.  I  am  an  Irishman. 

Q.  North  of  Ireland  ?  A.  Well,  you  might  call  it  the  North — ^middle 
states. 

Mr.  Evarts. — Well,  I  will  call  it  the  North.    We  have  no  objection  to  him. 

Judge  Neilson. — Let  this  juror  take  his  scat,  gentlemen.  You  now  have 
twelve  jurymen.    Are  you  content  ? 

Mr,  Beach. — ^We  are,  sir. 

Mr,  Shearman, — We  are  content,  your  Honor. 

The  list  of  the  jury  thus  impanneled  and  entered  on  the  minutes,  ifl 
follows: 
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1.  Griffin  B.  Halsted,  Hardware,  340  Pacific-street. 

2.  Henry  Thyer,  Boarding-house,    76  Noble-street. 

3.  George  Hull,  Builder,  102  Devoe-street. 

4.  Christopher  Fitter,  Willowware,  527  Park-avenue. 

5.  Samuel  Flate,  Roofer,  214  Ryerson-street 

6.  A.  R.  Case,  Drugs,  N.  Second  cor.  Ewen-street. 

7.  Ed'wt).  Whelan,  Builder,  558  Franklin-avenue. 

8.  Wm.  H.  Davis,  Real  estate,  662  DeKalb -avenue. 

9.  John  F.  Taylor,  Corks,  56  Boeruin-street,  E.  D. 

10.  Wm.  T.  Jeffrey,  Flour,  158  Elliott-place. 

11.  Chester  Carpenter,  Flour,  360  Van  Buren- street. 

12.  .John  McMurn,  Grocer,  99  Rochester-avenue. 

Mr.  Beach. — After  a  consultation  between  counsel  on  both  sides.]  If  your 
Honor  please,  the  subject  has  been  somewhat  under  discussion  as  to  what  dispo- 
sition should  be  made  of  the  jury  during  the  pendency  of  this  trial,  and  counsel 
upon  both  sides  seem  to  consider  that  it  would  be  a  very  great  hardship  upon 
these  gentlemen  to  ask  the  court  to  confine  them  together  during  the  long  period 
which  may  be  occupied  in  the  pro^r(;ss  of  the  trial.  But  for  myself,  sir,  and 
my  associates,  I  ask  your  Honor  to  impress  upon  the  jury  the  importance  of 
refraininsT  from  any  communications  with  any  person  upon  the  subject-matter 
of  the  trial,  and  from  listening  to  any  c<mversation  or  discussions  which  may 
be  instituted  in  their  presence.  I  understand  it,  sir,  to  be  a  very  common 
artifice  of  those  who  wish  to  influence  jurymen  to  start  those  discussions  in 
their  presence,  and  it  seems  to  me  that  the  jury  should  be  instructed,  upon 
the  part  of  your  Honor,  to  avoid  being  present  at  any  such  debates,  and  to 
make  an  eflfort  to  escape  the  exercise  of  any  possible  influence  which  the 
friends  of  either  party  may  endeavor  to  exert.  Anrl,  with  great  respect,  I 
solicit  such  injunction  from  your  Honor  as  will  be  likely  to  impress  the  jury 
and  to  lead  them  fo  make  a  report  to  your  Honor  of  any  effort  that  shall  be 
made,  directly  or  indirectly,  towards  influencing  either  one  of  them.  So  far 
as  we  are  cimcerucd,  if  your  Honor  shall  think  proper  to  give  such  instruc- 
tions to  tlie  jury,  we  shall  be  willing  to  trust  to  their  integrity  and  honor  to 
obt'v  those  instructions. 

Judge  Neilson. — My  own  iu)pression  would  be  very  strong  in  favor  of 
holding  the  jury  in  some  convenient  place,  and  not  allowing  them  to  sepa- 
rate; and  the  only  quulilication  of  that  judgment  <m  my  part  is  the  term  for 
which  the  trial  may  continue.  Having  somewhat  to  do,  too,  with  the  season 
of  the  year,  it  might  be  oppressive  to  the  jury,  as  has  been  suggested.  I 
would  like  to  understand  that  I  have  the  consent  of  the  counsel  on  both  sides 
to  allow  this  jury  to  separate  upon  receiving  now  and  being  reminded  here- 
after of  the  injunction  which  has  been  suggested. 

Mr,  Evnrts. — We  consent  upon  our  part.  We  understand  that  to  be  the 
ordinary  course  in  civil  cases. 

Judge  Xeilsox. — Then,  gentlemen,  you  have  heard  the  suggestions  that 
have  been  made;  y(m  understand  that  you  are  impanneled  as  a  jury  in  this 
case  with  the  concurrent  approbation  of  the  counsel  upon  both  sides.  They 
look  to  you  as  their  arbiters  in  this  matter,  and  the  trust  reposed  in  you  ifl  a 
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very  sacred  one  ;  it  will  tax  your  judgment  and  independence,  firmness  and 
integrity,  to  the  uttermost;  and  it  will  behoove  you  as  jurymen  to  bear  this 
constantly  in  mind,  and  to  feel,  as  I  trust  you  may,  the  solemn  responsibility 
thut  rests  upon  you.  Now,  it  is  my  duty  to  say  to  you  that  you  ought  not  to 
converse  upon  this  subject  with  any  person,  upon  any  question  involved  in 
this  case,  or  in  reference  to  the  case  itself;  that  you  ought  not  to  read  about 
it  in  the  papers  or  elsewhere;  that  you  ought  not  to  allow  any  person  in  your 
presence  to  make  statements  in  respect  to  it,  and  if  any  person  does  intrude 
himself  upon  your  attention  with  a  view  to  making  statements  in  your  hear- 
ing, it  is  your  duty  to  report  that  circumstance  and  that  person  to  me,  to  the 
end  that  he  may  be  punished.  And  should  you  fail  in  the  observance  of  this 
direction,  it  would  be  a  grave  offense  on  your  part  against  the  administration 
of  justice.  I  have,  as  the  learned  counsel  on  both  sides  have,  entire  confi- 
dence in  your  perfect  integrity  to  observe  these  suggestions  as  far  as  may  be 
in  your  power.  When  wfe  adjourn,  gentlemen,  we  adjourn  until  11  o'clock 
on  Monday  moniing,  at  which  time  you  will  assemble  in  this  place,  and  take 
your  seats. 

I  wish  to  say  to  the  reporters  whose  places  have  not  yet  been  fully  ad- 
justed, that  I  would  like  to  see  them  on  Monday,  between  10  and  11  o^clock. 

I  am  obliged  to  say  to  the  audience  in  attendance  that  as  they,  each  of 
them,  perhaps  may  well  understand,  we  shall  require  in  the  course  of  this 
investigation  perfect  quiet  and  order ;  that  the  first  persons  entitled  to  be 
present  are  the  parties  and  their  counsel  ;  second,  their  friends  connected 
with  them  in  this  investigation,  and  the  witnesses.  That  after  and  beyond 
llat,  the  members  of  the  bar  claim  a  priority ;  and  the  admission  beyond 
that  must  be  upon  tickets  or  orders  obtained  either  from  one  of  the  attorneys 
in  the  case  on  either  side,  or  from  the  court.  And  I  make  this  statement 
because  the  multitude  of  our  friends  now  here  may  see  that  it  would  be 
unwise  and  useless  to  attend  here  Monday  nionnng.  It  is  utterly  impos- 
sible to  conduct  a  cause  of  this  importance  in  the  presence  of  so  many  people 
—quite  impossible.  We  must  have  perfect  order,  perfect  quiet;  and  that 
can  not  be  obtained  where  there  is  so  large  an  attendance.  And  besides, 
gentlemen,  there  is  no  occasion  to  waste  the  time,  even  if  you  have  an  interest 
in  it,  because  you  find  it  all  spread  very  fully,  and,  so  far  as  I  have  observed, 
correctly  in  the  papers. 

Mr,  EtartB, — ^If  your  Honor  please,  are  all  these  jurymen  sworn  in  this 
cause  now  ? 

JuDOB  Nbilson. — ^I  understand  they  are.  But  perhaps,  for  safety,  it 
would  be  well  to  swear  them  collectively  now.     I  will  do  so. 

Jfr,  Beach, — ^I  understand  the  jury  were  all  sworn  in  when  they  were  called. 

Mr,  Bcarts. — They  took  the  oaths  administered  here,  I  understand;  but 
the  question  is,  whether  they  were  sworn  the  other  day. 

Judge  Neilson. — Stand  up  and  be  sworn  in  the  case. 

Mr,  MaUiwn. — Gentlemen,  please  rise  and  be  sworn  :  You,  and  each  of 
you,  solemnly  swear  that  you  will  well  and  truly  try  this  issue  of  Theodore 
Tilton,  plaintiff,  against  Henry  Ward  Beecher,  defendant,  and  a  true  verdict 
give,  respectively,  according  tuthe  evidence,  so  help  you  God. 
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JuDOE  Neilson. — Are  counsel  prepared  to  proceed  ? 

-Vr.  Beach, — Yes,  sir,  on  the  part  of  the  plaintiff. 

Judge  Neilson. — I  wish  it  understood  by  the  audience  that  under  no  cir- 
cumstnnces  should  there  be  any  indication  of  approbation  or  disapprobation 
as  to  anything  said.  Tlie  audience  is  here  not  to  make  demonstrations  to  us  or 
to  signify  to  the  jury  what  their  views  may  be,  but  are  here  expected  to  con- 
form to  the  decencies  of  the  place  and  keep  silence.     I  trust  they  will  do  so. 

Mr,  MorrU. — May  it  pJeuae  tlie  court — Gentlemen  of  the  jui-y:  I  congratu- 
late you  that  we  have  at  last  reached  a  stage  in  this  trial  where  it  becomes 
my  duty  to  present  to  you  the  general  features  of  the  case  on  the  part  of  /ae 
plaintiff,  and  your  duty  to  listen,  as  I  have  no  doubt  you  will  attentively,  to 
the  facts  as  I  shall  narrate  them  to  you  in  what  I  have  to  say  in  my  opening 
address.  It  is  not  necessary  that  I  should  remind  you  of  the  creat  import- 
ance of  the  case  that  is  now  being  tried,  and  the  solemn  duty  that  is  devolved 
upon  you  as  jurors.  You  are  now  called  from  your  various  avocations  to  dis- 
charge one  of  the  most  important  duties  tliat  has  ever  or  will  ever  devolve 
upon  you  as  citizens.  This  is  no  ordinary  case  that  now  engatres  the  attention 
of  this  court,  and  the  attention  of  the  entire  community.  This  is  no  contest 
between  litigants  to  determine  the  right  of  property,  nor  is  it  a  contest  to 
determine  the  right  to  p<fr3onal  liberty.  It  is  above  and  beyond  that — more 
far-reaching  in  its  consequences  than  any  case  ever  tried  in  this  country. 
There  is  not  a  home  in  this  broad  land,  nay,  there  is  not  a  home  in  Christen- 
dom that  is  not  interested  in  the  result  of  your  deliberations.  This  is  a  trial 
that  involves,  as  I  said,  not  the  right  to  property  or  liberty,  but  it  is  a  trial 
the  consequences  of  which  reach  to  the  very  foundations  of  society.  The 
home,  the  marriage  relation,  with  all  that  is  dear  in  that  relation,  is  upon  trial 
in  this  case.  Upon  the  result  of  your  verdict  to  a  very  large  extent,  also,  will 
depend  the  integrity  of  the  Christian  religion.  The  plaintiff  comes  in  court, 
and,  through  the  ordinary  forms  of  law,  says  in  effect  that  his  home  has  been 
destroyed;  that  his  wife's  affections  have  been  taken  from  him;  that  his 
children  have  been  scattered ;  that  a  once  happy  home  is  now  desolate ;  and 
that  the  bright  visions  that  he  had  once  of  attaining  distinction  and  |)ositions 
of  honor  have  all  been  blighted ;  that  he  once  bad  a  happy  family — none  more 
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so  in  the  laod — ^but  he  cornea  to  you  this  morniog,  not  from  that  once  happy 
family,  but  he  comes  to  you  this  morning  from  a  voiceless  home  and  a  cheer- 
leas  fireside,  and  he  asks  you,  as  fathers  and  as  brothers,  and  as  husbands,  to 
consider  his  case.  And  against  whom  is  this  terrible  charge  ?  Is  it  against 
some  casual  acquaintance,  some  casual  friend  ?  No  ;  but  he  comes 
here  and  makes  this  charge  against  one  of  the  foremost  preachers  in  the 
land,  against  the  man  who  in  his  youth  united  him  in  matrimony,  at 
whose  altar  he  received  baptism.  His  spiritual  adviser,  his  spiritual 
father,  taking  advantage  of  this  sacred  relation  has  become,  instead  of  his 
protector  and  his  comforter,  his  destroyer.  And  who  is  it  that  makes  the 
charge  ?  It  is  no  unknown  pers(m,  no  insi<;nificant  individual  that  comes  in 
court  and  arraigns  at  the  bar  of  justice  the  defendant  in  this  case,  but  he  is  a 
man,  as  well  as  the  defendant,  of  pre-eminent  abilities  ;  a  man  who  had  risen 
while  yet  a  young  man  to  great  distinctiim  in  the  land  as  a  writer  and  as  an 
author,  whose  pen  was  always  upon  the  side  of  the  oppressed,  •  and  whose 
voice,  as  did  the  voice  of  the  defendant,  thundered  against  tyranny  and 
oppression.  Four  years  ago,  no  man  of  his  age  in  this  land  had  before  him 
so  brilliant  a  prospect  as  had  Theodore  Tilton.  Gifted  by  God  as  few  men 
are  gifted,  intellectually  and  physically,  he  had  before  him  a  most  brilliant 
career;  but  all  at  once  a  cloud  settled  down  upou  his  liouseheld  like  a  pall, 
the  bright  visions  have  faded,  and  where  once  there  was  sunshine,  there  is 
now  darkness,  and  misery,  and  desolation.  Before  the  wife  of  the  plaintiff 
fell  a  victim  to  the  wiles  of  the  seducer,  no  man  in  this  land  had  a  more 
happy  home  than  he  possessed.  I  will  not  detain  you,  gentlemen,  at  this  stage 
of  the  case,  or,  indeed,  at  all  in  the  opening,  in  picturing  to  you  the  home  of 
Theodore  Tilton  prior  to  the  10th  of  October,  1808.  During  the  progress  of 
the  trial  you  will  learn,  from  the  evidence,  the  nature  and  the  character  of  the 
home  that  has  thus  been  destroyed  and  dec-olated.  Suffice  it  to  say,  that 
during  all  their  married  life,  down  to  the  period  that  I  have  indicated,  they 
had  one  of  the  happiest  of  homes,  a  family  of  children  growing  up  about  them, 
loved  by  their  father  and  mother  as  few  children  are  loved.  What,  gentle- 
men— what  will  you  say  is  the  just  retribution  for  a  man  who  destroys  such  a 
home  f  And  in  this  case  there  are  features  which  render  the  crime  more 
heinous  than  in  most  cases  of  this  character.  Mr.  Tilton  was  a  boy.  grew  up 
under  the  eyes  of  the  defendant;  when  but  a  child  became  a  member  of  his 
church;  when  but  a  child  almost,  before  of  age,  he  married  the  girl  that  he 
loved,  and  from  that  time  henceforth  was  associated  with  the  defendant  in 
the^losest  relations,  associated  with  him  in  the  editorship  of  a  religious  jour- 
nal for  many  years;  a  frequent  visitor  at  his  house,  looking  upon  him  almost 
as  a  father,  and  admiring  him  above  all  men  living,  placing  that  implicit  con- 
fidence in  him  which  can  only  come  from  admiration  and  absolute  faith. 
When  separated  by  the  ocean  before  this  terrible  calamity,  before  the  viola- 
tion of  this  friendship  and  the  destruction  of  this  home,  the  two  men  spoke 
of  each  other  and  wrote  of  each  other  as  only  men  w^ho  had  mutual  confidence 
and  admiration  would  speak  and  w^rite  of  ea(;h  other. 

It  has  been  said  that  this  action  has  been  instigated  because  of  enmity  that 
the  plaintiff  had  towards  the  defendant,  and  yet  during  all  this  period  prior 
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to  the  time  that  I  have  stated  there  was  the  closest  friendship,  the  greatest 
admiration  on  the  part  of  the  plaintiff  for  the  defendant  as  manifested  in 
their  mutual  letters  and  correspondence,  down  to  the  very  time  of  the  discov- 
ery of  the  wrong  that  had  been  inflicted  upon  him.  This  friendship  and  this 
admiration  was  attested  in  various  ways,  by  gifts  from  one  to  the  other,  by 
their  mutual  and  social  intercourse,  by  every  manifestation  of  love  and 
affection,  and  yet,  as  we  say  (and  we  think  that  we  shall  be  able  to  convince 
you  twelve  men  beyond  all  peradventure) — while  the  defendant  was  sitting, 
at  the  request  of  the  plaintiff,  for  his  portrait  to  one  of  the  most  distinguished 
artists  of  our  state  ;  while,  day  after  day,  he  was  going  there,  sitting  at  the 
request  of  the  plaintiff,  and  at  the  expense  of  the  plaintiff,  so  great  was  his 
admiration  of  him,  the  illicit  intercourse  that  we  charge  against  the  defendant 
was  being  carried  on.  At  the  very  time,  as  we  shall  show  you  as  clear  as  the 
son  now  shines,  when  the  defendant  was  sitting  to  have  his  portrait  painted 
to  be  hung  up  in  the  house  of  the  plaintiff,  he  was  carrying  on  his  illicit 
intercourse,  and  before  long — before  that  portrait  was  completed  and  ready  to 
adorn  the  walls  of  the  once  happy  home,  that  home  had  been  debauched, 
that  family  had  been  destroyed.  Where  shall  the  portrait  be  hung  ?  What 
wall  shall  it  adorn  ? 

Well,  gentlemen,  this  crime,  as  you  are  aware,  is  peculiarly  a  crime  of 
darkness  and  of  secrecy.  We  do  not  expect  to  bring  eye-witnesses  here  in 
court  to  testify  to  this  crime.  Of  course,  that  could  not  be  exp€»cted;  and, 
perhaps,  I  might  as  well  here,  as  at  any  time,  call  your  attention  to  what  one 
or  two  authorities  say  upon  this  subject,  which  probably  will  give  you  a 
clearer  idea  of  the  character  of  the  evidence,  the  nature  of  it,  and  the  force 
of  it,  than  I  could  stutc*  to  you,  and  I  will  detain  you  but  a  moment  in  calling 
your  attention  to  one  or  two  of  those  authorities.  Says  a  learned  writer  upon 
this  subject,  the  subject  of  marriage  and  divorce,  aud  domestic  relations  : 

**Adult(M-y  is  peculiarly  a  crime  of  darkness  and  secrecy;  parties  are 
rarely  surprised  in  it ;  and  so  it  not  only  may,  but  ordinarily  must,  be  estab- 
lished by  circumstantial  evidence.''  ♦ 

Dr.  Lushington,  a  high  authority,  observes : 

"It  is  not  necessary  to  prove  that  the  adultery  with  which  a  party  is 
charged  should  have  occurred  at  any  particular  time  and  place.  The  court 
must  be  satisfied  that  a  criminal  attachment  subsisted  between  the  parties, 
aud  that  opportunities  occurred  when  the  intercourse,  in  which  it  is  satisfied 
the  party  intended  to  indulge,  might,  with  ordinary  facility,  have  taken 
place."  t  * 

Mr.  Bishop  says  : 

"Every  act  of  adultery  implies  three  things.  First,  the  opportunity; 
secondly,  the  disposition  in  the  mind  of  the  adulterer;  thirdly,  the  same  in 
the  mind  of  the  particeps  criminUt^  and  the  proposition  is  substantially  true 
that  wherever  these  three  are  found  to  concur  the  criminal  fact  is  com- 
mitted." \ 

♦  Bishop  on  Mar.  <fe  Div.,  vol.  2,  §  613. 

1  Davidson  v.  Davidson  (Deane  Ecc.  R.  133,  136). 
Bishop  on  Mar.  d  Div.,  vol.  2,  §  619. 
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In  a  celebrated  case.  Dr.  Lushington  used  this  lauguage: 

**  It  is,  then,  in  evidence  that  not  merely  was  there  a  criminal  attachment, 
but  that  this  attachment  was  not  rejected ;  that  Jeffrey  (the  alleged  particepa 
mmtn 2«)  admitted  his  familiarity,  received  his  correspondence;  that  oppor- 
tunities were  constant;  and  there  is  nothinpf  to  show  on  her  part  resistance, 
nor  repudiation,  nor  that  she  at  all  discountenanced  hii^  passion.  To  doubt, 
from  such  circumstances,  that  the  consummation  followed,  would  be  to 
presume  that  the  effect  was  not  consequent  U2>on  the  natural  cause;  and  that 
this  was  a  case  of  extraordinary  exception  and  singular  innocence."  * 

Lord  Stowell,  a  high  authority,  used  tiiis  language  which  I  find  in  the  2nd 
of  Qreenleaf  on  Evidence,  §  40,  from  which  I  will  read  a  paragraph.  He 
obeerves : 

**  It  is  a  fundamental  rule  that  it  is  not  necessary  to  prove  the  direct  fact 
of  adultery ;  because  if  it  were  otherwise,  there  is  not  one  case  in  a  hundred 
in  which  that  proof  would  be  attainable;  it  is  very  rarely,  indeed,  that  the 
parties  are  surprised  in  the  direct  fact  of  adultery.  In  every  case,  almost,  the 
fact  is  inferred  from  circumstances,  that  lead  to  it  by  fair  inference  as  a 
necessary  conclusion ;  and  unless  this  were  the  case,  and  unless  this  were  so 
held,  no  protection  whatever  could  be  given  to  marital  rights.  What  are  the 
the  circumstances  which  lead  to  such  a  conclusion,  can  not  be  laid  down  uni- 
versally, though  many  of  them,  of  a  more  obvious  nature,  and  of  more 
frequent  occurrence,  are  to  be  found  in  the  ancient  books ;  at  the  same  time, 
it  is  impossible  to  indicate  them  universally;  because  they  may  be  infinitely 
diversified  by  the  situation  and  character  of  the  parties,  by  the  stale  of 
general  manners,  and  by  many  other  incidental  circumstances,  apparently 
slight  and  delicate  in  themselves,  but  which  may  have  most  important  bear- 
ing in  decisions  upon  the  particular  case."  f 

As  to  the  nature  of  circumstantial  evidence,  I  will  call  your  attention  to 
one  or  two  paragraphs.     Chief-Justice  Whitman,  of  Maine,  says : 

**  Circumstantial  evidence  is  often  stronger  and  more  satisfactory  than 
direct,  because  it  is  not  liable  to  delusion  or  fraud." 

Chief-Justice  Gibson  says: 

*' Circumstantial  evidence  is,  in  the  abstract^  nearly,  though  perhaps  not 
altogether,  as  strong  as  positive  evidence;  in  the  ctmcrete^  it  may  be  infinitely 
stronger.  A  fact  positively  sworn  to  by  a  single  eye  witness  of  unblemished 
character,  is  not  so  satisfactorily  proved,  i»s  a  fact  which  is  the  necessary  con- 
sequence of  a  chain  of  other  facts  sworn  to  by  many  witnesses  of  doubtful 
credibility."  | 

Chief-Justice  Shaw  of  Massachusetts,  one  of  our  ablest  jurists,  in  the 
celebrated  case  of  Webster,  said :  § 

**The  distinction,  then,  between  direct  and  circumstantial  evidence  is 
this.     Direct  or  positive  evidence  is  where  a  witness  can  be  called  to  testify 

♦  Bramwell  v.  Bramwell  (3  Hagff.  Ecc.  618.  629). 

f  The  opinion  of  Lord  Stowell  (Sir  Wm.  Scott),  here  quoted  from,  will  be  found 
in  Lavedon  v.  Lovedon  (2  Hagg.  CouHiMt.  li.  1).  The  case  was  decided  in  1810, 
and  is  deMervedly  regarded  as  of  the  first  authority. 

1  CammoaiceaUh  v.  JIannan  (4  Pa.  St.,  200). 

g  CommonweaUh  v,  Webnter  (59  Mass.,  295,  810). 
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to  the  precise  fact  which  is  ihe  sabject  of  the  i--oe  on  :ri:i\  ha*  i^  in  a  case 
of  homicide,  that  the  partr  iccased  'IM  c^ius  -  t"  e  -It^rh  of  the  deceased. 
Whatever  may  '•-  the  kind  or  fore.*  of  enden**-,  this  is  t'\  Hmci  to  be  piOTed. 
But  sa|jpo>e  no  person  was  prvsent  on  the  •>  <  &?ioQ  of  the  death,  and  of 
coarse  no  one  can  be  called  to  :e«fi/y  to  it;  i-  't  w'loliv  unsu>oe^>:ible  of  \<dgtii 
prf>if  f  Experience  has.  shown  that  c'rcam>tantial  evidence  may  be  offered 
in  such  acise:  t;iat  is.  thit  a  bodv  of  facts  m:iv  be  i>r.'»vt^i  of  so  c.^nclusire  a 
character,  as  to  warrant  a  5rm  i>e]ief  of  the  fict,  ouiie  :t<  stronsr  and  certain 
as  th;tt  on  which  discreet  men  are  acccstome  I  to  aot,  m  re'ation  to  their  most 
importinr  concerns.  It  woald  be  injurious  tn  the  l»est  interests  of  society,  if 
such  pro  »f  could  not  avail  in  judicial  proceedings.  If  it  were  necessary 
always  to  have  positive  evidence,  how  many  criminal  acts  committed  in  the 
community,- desrructive  of  its  peace  and  subversive  of  its  order  and  security, 
would  go  wholly  undetected  and  unpunished  ?  The  neccs>ity,  therefore,  of 
resorting  to  circumstantial  evidence,  if  it  be  a  safe  and  reliable  prv)ceeding, 
is  obvious  and  absolute.  Crimes  are  secret.  Most  men,  conscious  of  criminal 
purposes,  and  about  tlie  execution  of  criminal  acts,  seek  the  security  of 
secrccv  and  darkness.  It  is  therefore  necessarv  to  u>e  all  other  modes  of 
evidence  besides  that  of  direct  testimony,  provided  suvh  proof  may  be  relied 
up'jn  as  leading  to  sufe  and  sat isfacrory  conclusions;  and,  thanks  to  a  bene- 
ficent Providence,  tlie  laws  of  nature,  and  the  relations  of  things  to  each 
oth*  r  are  so  linked  and  combined  together,  that  a  medium  cf  pnwf  is  often 
furnished,  leading  to  inferences  and  conclusions  as  strong  as  those  arising 
from  di'ect  testimony.''* 

Theie  is  another  class  of  evidence  of  the  highest  imi)ortance  in  the  inves- 
tigation of  crime,  and  that  is  confessions  made  by  parties.  Where  a  jK^rson 
mak»:3  ti  confession  uninfluenced  bv  fear,  a  free  and  voUintarv  confession  of 
crime,  it  is  considered  the  highest  character  of  evidence  of  the  fact.  Says 
tliis  author  : 

'*Full  confessions  of  guilt,  by  an  accused  party,  arc  in  the  nature  of 
direct  evidence,  and  therefore  do  not  properly  fall  within  the  scope  of  the 
present  work.  A  brief  notice,  however,  of  the  character  of  these  statements, 
an«]  their  effect  as  proof,  will  not  be  out  of  place.  Confessions  of  this  kind, 
wlien  deliberately  and  voluntarily  made,  are  justly  regarded  as  constituting 
the  highest  and  most  satisfactory  species  of  evidence  tliat  can  be  presented 
before  a  tribunal.  They  combine  the  statement  of  the  physical  facts  which 
form  the  basis  of  the  charge  (and  which  is  substantially  the  deposition  of  a 
witness  to  those  facts),  with  that  other  most  important  species  of  evidence 
which  can  never  be  directly  reached  and  brought  to  view  by  any  t)tlier  means, 

*  The  hading  cases  in  th'ia  State,  on  tlie  nature  and  cogency  of  circuniHtantial 
evidence  an-  People  v.  Bodine  (1  Edm.,  ;J0.  40.  (59)  ;  liui'f  v.  Peoplt'  {,\S  N.  Y., 
179);  People  X,  lien nctt  (49  Id.  l;{7,  144);  Peoples.  Kennedy  (li'J  M..  141).  Sen 
also  WillH  Circumstantial  Be,  p.  i>i;i;  Trial  of  Courpoiider  (\  Townsend's  Miwi.  State 
'iriuLs,  244);  Couimon^realtk  v,  Schoeppe  (1  Legal  Uazette  IC,  4;>;J,  417)  ;  Com- 
iwfnictallh  v.  Tiritchell  (1  Brews,  051,  570);  CommoniccaUh  v.  JLirman  (4  Pa. 
St. 'J()9);  AfcCann  v.  The  ^State  (I  Morris' Slate  Cases,  480.  408);  James  v.  The 
.State  (2  Id.,  1741,  1746) ;  The  People  v.  Videto  (1  Park.  Cr.,  GOa-4) ;  The  People  v. 
JejferdH  (5  Id.,  518,  530) ;  T'ri4il  of  EmU  Lowetiateiti  and  trials  iherw  cited  by  Mr 
Moak,  pp.  209-242. 
I.— 16 
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namely,  that  which  presents  the  motives  and  intents  which  instigated  and 
directed  the  criminal  act,  and  these  avowed  by  the  party,  who,  of  all  others, 
has  the  strongest  interest  to  conceal  them."  ♦ 

Now,  I  have  told  to  you  briefly  the  general  character  of  our  evidence: — 
First,  the  act  of  the  party  accused.  Secondly,  the  confessions  of  the  party 
accused:  and  with  this  very  imperfect  outline  of  our  case,  the  nature  of  our 
case,  the  general  character  of  our  evidence,  I  will  proceed  to  call  your  atten- 
tion more  specifically  to  the  facts  of  the  case. 

The  case  opens  on  the  3d  day  of  July,  1870,  with  the  confession  made  by 
the  wife  of  the  plaintiff,  though  not  communicated  to  the  defendant  until 
some  time  afterwards.  On  the  3d  of  July,  1870,  the  wife  of  the  plaintiff, 
with  an  over-burdened  heart,  confesses  her  guilt  to  the  plaintiff ;  and  here, 
gentlemen,  I  would  call  your  attention  to  a  circumstance  that  seems  to  me  to 
posse  8  «rreat  significance.  Up  to  this  date,  the  relations  of  the  plaintiff  and 
def  ndant  had  been  most  cordial.  Nothing  had  occurred  to  interrupt  the 
harmony  of  their  friendship  and  their  good  feeling  toward  each  other,  so  far 
as  the  plaintiff  knew.  He  and  his  wife  were  members  of  the  church  of  the 
defendant;  but  after  the  3d  day  of  July,  1870,  the  plaintiff  never  crossed  the 
threshold  of  Plymouth  Church,  until  the  31st  of  October,  1873,  when  he 
appe-ired  there  for  the  purpose  of  confronting  the  pastor  of  that  church,  and 
asking  him  in  the  presence  of  his  congregation,  if  he,  the  plaintiff,  had  ever 
spoken  falsely  concerning  him.  Why  was  it,  that  the  plaintiff,  all  at  once, 
without  any  outward — without  any  apparent  cause,  so  far  as  the  public  knew, 
80  far  as  any  member  of  the  church  knew;  a  member  of  the  church,  who 
was  an  admirer  up  to  that  time  of  the  defendant,  who  admired  him  l>eyond 
all  other  men,  who  placed  implicit  confidence  in  him,  who  trusted  him,  who 
looked  upon  him  almost  as  a  father  (he  was  his  spiritual  father) ;  all  at  once 
ceases  to  attend  the  ministrations  of  Plymouth  Church — why  was  it  ?  He 
bad  received  some  wound.  Something  had  occurred  that  induced  him  to 
keep  away  from  Plymouth  Church,  and  he  kept  away.  He  had  received  a 
wound.  There  was  a  cause.  That  wound  had  pierced  his  heart,  but  for  the 
sake  of  his  children,  whom  he  loved  as  he  loved  his  life,  he  carried  that 
wound  in  his  heart;  but  he  could  not  listen  to  the  ministrations  of  the  man 
who  had  brought  this  great  sorrow,  this  ruin  upon  him,  and  he  bears  it  in 
silence.  He  stays  away  from  the  church,  and  he  goes  to  his  home  and  about 
his  avocation  with  this  arrow  through  his  heart.  Well,  gentlemen,  for 
months  he  bore  in  silence  this  great  sorrow  and  this  great  wrong,  and  for 
that,  too,  he  has  been  arraigned;  for  that,  too,  he  has  been  abused  and  tra- 
duced, because  he  did  not  strike  down  the  seducer  of  his  wife;  because  he 
rose  to  a  higher  Christian  plane,  and  because  he  could  forego  revenge;  because 
he  carried  out  the  Christian  doctrine — for  that  he  is  arraigned. 

But  I  will  leave  those  elements  of  this  case  to  be  handled  by  a  man  who 
can  do  it  with  much  more  force  and  power  than  myself.  But  he  carries  this 
wound  until  the  30th  of  December,  1870.  On  the  night  of  the  30th  of 
December,  1870,  the  plaintiff  confronts  the  defendant  with  a  renewed  confes- 
aion  of  his  wife,  and  accuses  him  of  having  committed  adultery.    What  did 

*BuTr%U,  Circ.  M.  405. 
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the  defendant  do  ?  What  would  an  innocent  man  have  done,  then  and 
there,  if  the  charge  had  not  been  true  ?  Would  he  have  denied  it  ?  Yes. 
Would  he  have  hurled  it  back  with  indignation  ?  Yes.  Did  he  f  No. 
There  is  no  pretense,  never  has  been  from  that  moment  until  the  present, 
that  he  attempted  to  deny  it  there,  or  that  he  did  deny  it  in  the  most  indirect 
manner.  The  charge  is  made ;  what  artf  the  circumstances  immediately  fol- 
lowing the  making  of  that  charge?  The  defendant  visits  the  wife  of  the  plain- 
tiff, then  sick  in  bed.  She  gives  him  a  retraction.  He  returns  to  the  house  of 
Mr.  Moulton,  where  this  charge  had  been  made  against  him.  Not  a  word 
escapes  his  lips  with  reference  to  it.  After  he  had  his  interview  with  Mr.  Til- 
ton,  in  which  he  was  directly  accused  of  this  crime,  and  before  he  leaves  the 
louse,  he  says  to  Mr.  Moulton,  **Have  you  seen  Mrs.  Tilton's  confession  ?*' 
"  I  have."  **This  will  kill  me,  this  will  kill  me  I  "  No  denial  either  to 
Mr.  Tilton  or  Mr. Moulton:  but  this  exclamation,  **This  will  kill  me,  this  will 
kill  me!  "  If  a  man  ever  could  be  called  upon  to  deny  so  infamous  a  charge  as 
that  was,  don't  you  think  that  that  was  the  time  and  there  was  the  place  at 
which  to  have  made  that  denial  ?  But  what  is  the  next  step  in  the  history  of 
this  case  ?  Why,  the  following  night  Moulton  goes  around  to  the  house  of 
the  defendant  and  accuses  him  of  having  taken  a  mean  advantage,  of  having 
acted  meanly  towards  Mr.  Tilton  in  procuring  the  paper,  and  asks  that  it  be 
delivered  up  to  him.  He  goes  there  as  the  avowed  friend  of  Tilton,  a  com- 
parative stranger  to  the  defendant,  and  he  asks  that  he  deliver  up  this  paper 
to  him.  What  does  he  do  ?  Does  he  show  him  the  door  ?  Oh,  no  1  Does 
he  ask  him  why  he  accuses  him  of  meanness,  and  what  he  means  by  such 
talk  in  his  house — he,  a  comparative  stranger,  coming  there  as  the  friend  of 
Tilton  ?  Does  he  ask  him  ?  No.  What  does  he  do  ?  Hands  him  the  paper 
and  then  invites  him  to  come  and  see  him  again.  Think  of  it  I  And  the 
next  night,  January  1st,  1871,  he  goes  to  the  house  of  the  defendant.  He  is 
invited  into  his  study.  What  does  he  do  ?  Does  he  inquire  whether  Moulton 
has  brought  an  apology  from  the  plaintiff  to  him  or  not,  for  his  conduct  ? 
C)h,  no  !  He  writes  for  the  plaintiff,  not  an  apology,  but  a  letter  of  con- 
trition, and  it  commences,  **My  dear  friend  Moulton  :  " — the  man  who  was 
a  comparative  stranger  to  him ;  the  man  who  the  night  previous  had  obtained 
from  him  tliis  paper;  aye,  had  obtained  it,  as  it  is  claimed  by  threat — he  says 
to  this  man,  who  twenty-four  hours  prior  had  accused  him  of  meanness — of 
taking  a  mean  advantage — who  had  demanded  this  paper,  and  had  obtained 
it  from  him — **My  dear  friend  Moulton  :  I  ask,  through  you,  Theodore 
Tilton's  forgiveness,  and  I  humble  myself  before  him,  as  I  do  before  my  God. 
He  would  have  been  a  better  man  in  my  circumstances  than  1  have  been.  I 
can  ask  nothing  except  that  he  will  remember  all  the  other  hearts  that  would 
ache.  1  will  not  plead  for  myself;  I  even  wish  that  I  were  dead.  But  others 
must  live  and  suffer.  I  will  die  before  any  one  but  myself  shall  be  incul- 
pated. All  my  thoughts  are  running  toward  my  friends — toward  the  poor 
child  lying  there  praying  with  her  folded  hands.  She  is  guiltless,  sinned 
against,  bearing  the  transgression  of  another.  Her  forgiveness  I  have.  I 
humbly  pray  God  that  He  may  put  it  into  the  heart  of  her  husband  to  forgive 
me.      I  have  trusted  this  to  Moulton  in  confidence.''    Gentlemen,  might  we 
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not  stop  here  ?  Would  it  be  necessary,  if  we  simply  wanted  to  make  out  our 
case  against  the  defendant,  to  po  one  fetep  further,  one  step  beyond  that 
letter,  to  prove  his  guilt  ?  But  we  will  go  further.  There  are  some  circum- 
stances which  it  is  necessary,  in  connection  with  this  part  of  the  case,  that  I 
should  explain  to  you.  It  must  be  conceded,  from  this  letter,  that  the 
defendant  had  done  some  wrong/ aye  some  terrible  wrong,  t^)  the  plaintiff. 
What  was  it  ?  The  plaintiff  says  that  it  was  adultery.  Mr.  Moulton 
says  that  it  was  adultery.  Mrs.  Morse,  in  effect,  says  the  same 
thing,  and  every  act  of  the  defendant,  of  the  plaintiff,  and  of 
Moulton,  during  the  three  years  and  a  half  that  followed,  is  in  harmony  with 
the  fact  of  adultery,  and  utterly  irreconcilable  with  any  other  theory  of  the 
case,  and  no  human  ingenuity  can  devise  any  other  explanation.  It  is  impos- 
sible. Tou  have  got  to  blot  out  the  English  language  and  all  its  meaning. 
So  long  as  it  stands,  no  other  explanation  can  be  devised  than  the  meaning 
we  attribute  to  it.  Why,  adultery  is  the  one  sole  fact  that  accounts  for 
Moul ton's  connection  with  this  case  for  the  four  years  that  he  strove  to  save 
the  defendant,  with  a  fidelity  unparalleled.  Take  out  that  word  **  adultery," 
and  what  sense  or  meaning  is  there  in  his  connection  with  the  case,  or  was 
there  ever  any  ?  It  is  the  whole  point,  it  is  the  focus,  it  is  the  lever,  upon 
which,  for  the  four  years,  this  whole  case  worked.  Why  did  Mr.  Beecher, 
the  defendant  here,  want  to  go  to  Moulton-s  day  after  day,  twice  a  day  some- 
times, to  see  him,  to  make  arrangements,  to  plan  and  to  plot  to  conceal 
something,  if  that  something  was  not  adultery  ?  Tell  me  why.  Oh  I  but  it 
is  said  that  Mr.  Moulton  has  denied  that  there  was  any  truth  in  the  charge; 
that  Tilton  has  denied  it.  Of  course  Moulton  has.  What  was  he  there  for  ? 
Was  he  employed  by  Beecher,  the  defendant,  to  admit  it;  was  he  called  in  \o 
expose  the  facts  and  to  give  them  to  the  world?  Oh  I  no;  his  mission  was 
concealment.  That  is  why  he  was  wanted.  That  is  why  Moulton  was  re- 
quired— he,  not  a  member  of  the  Church — it  was  to  conceal,  and  not  to  make 
known.  He  was  the  possessor  of  a  secret  that  could  not  be  trusted  by  this 
Christian  minister  to  a  single  other  person  on  earth.  There  was  no  man  on 
the  globe  to  whom  he  could  go.  There  was  something  so  terrible  about  this 
secret,  w^hatever  it  was,  that  he  could  not  go  to  his  church  and  ask  their 
counsel  and  their  advice,  but  he  must  have  Mr.  Moulton  to  manage  thU  great 
secret;  and  Mr.  Moulton  did  manage  it — and  successfully  for  four  years — and 
saved  the  defendant  to  Plymouth  Church  as  certainly  as  the  sun  shines  in 
heaven  to-day,  as  I  will  show  you  before  I  get  through.  Long  before  this 
would  Plymouth  Church  have  been  without  a  pastor  if  it  had  not  been  for 
the  fidelity  of  Francis  D.  Moulton. 

But,  gentlemen,  we  are  not  left  in  the  dark  altogether  about  this  from 
another  standpoint.  He  declares  that  all  the  acts,  and  all  the  letters  to  which 
your  attention  will  be  called  for  the  four  years  concerning  this  subject,  repre- 
sent but  two  points — ^first,  the  grief  of  the  defendant,  and,  secondly,  the 
honor  of  Mrs.  Tilton — the  honor  of  Mrs.  Tilton  and  the  grief  growing  out  of 
the  facts  that  involved  her  honor.  Well,  it  is  said,  gentlemen,  that  great 
grief  WHS  caused  by  injudicious  advice.  Mr.  Tilton  had  lost  his  editorship 
of  The  Independent  and  of  The  Union ;  and  the  defendant  had  counseled  that 
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—his  family  had  been  nearly  broken  up — and  the  defendant  had  advised  it. 
And,  beyond  that,  there  was  an  intimation  that  I  have  never  yet  been  able  to 
solve,  and  hope  the  counsel  for  the  defendant  will  be  in  this  case— of  some 
undetinable  cause ;  at  one  time,  it  was  that  he  had  been  informed  that  she  had 
conceived  an  undue  affection  for  him;  at  another,  *'that  his  blind  heedlesis- 
ness  and  friendship  had  beguiled  her  heart;"  and,  at  another,  an  intimation 
tliat  she  ''thrust  her  affections  upon  him  unsought";  and  all  this  jumble  of 
phrases  and  of  words  without  any  statement  as  to  what  caused  this  great 
contrition  on  the  part  of  the  defendant,  on  the  1st  of  January,  '71.  When 
he  says  that  his  '*  blind  heedlessness  and  friendship  beguiled  her  heart," 
what  tloes  he  mean  ?  What  does  that  fact  import  ?  Wliiat  is  the  meaning  of 
it  ?  Blind  heedlessness  and  friendship  beguiling  the  heart  of  the  wife  of  the 
plaintiff  !  How  was  that  manifested — that  fact  on  her  part  ?  What  was  done 
in  consequence  of  that  ?  What  did  she  do  ?  What  did  he  do  ?  How  did 
it  devclope  itself,  and  how  was  it  manifested  ?  Does  he  mean  to  say,  or 
doesn't  he.  that  the  woman  tempted  and  he  did  fall  ?  I  presume  that  my 
learned  friends  upon  the  other  side  will  have  some  explanation — at  least  I 
hope  so — for  I  have  never  been  able  yet  to  discover  one.  But  at  the  time 
that  tiiis  letter  was  written,  Mr.  Tilton\s  family  had  not  been  broken  up;  he 
was  iiving  with  his  family;  and  although  his  contract  with  Mr.  Bowen  was 
endt'd,  and  his  loss  of  the  position  of  editor  had  taken  place,  it  was  entirely 
without  the  influence  of  the  defendant,  and  therefore  furnished  no  cause  and 
no  reason  tor  this  great  grief  which  he  manifested.  But  there  is  one  sin- 
gular fact  in  this  case  that  I  willvcall  your  attention  to  right  here,  as  it  comes 
in  appn^priatcly  at  this  point.  This  letter  was  written  on  the  first  of  Janu- 
ury,  '71,  and  it  is  claimed,  and  has  been  claimed,  that  the  feeling  that  pro- 
duced that  letter  was  brought  about  by  the  advice  which  Mr.  Beecher  had 
given  Mrs.  Tilton  to  separate  from  her  husband.  The  point  that  I  wish  to 
call  your  attention  to  in  this  connection  is  this:  that  the  advice,  if  ever 
given  at  all,  was  not  until  after  the  27th  of  January,  1871,  as  the  documen- 
tary evidence  that  we  shall  introduce  before  you  will  conclusively  establish. 
So  that  you  have  the  strange  anomaly  of  the  defendant's  mourning  over 
wrongs  not  yet  comniitted,  if  they  were  wrongs;  over  acts  not  yet  done.  But 
let  us  assume  that  such  advice  was  given  at  the  time,  and  that  he  had  coun- 
seled Bowen  to  dismiss  Tilton,  and  that  Bowen  had  taken  the  advice,  and 
that  lac  was  responsible  for  the  loss  of  place  on  the  part  of  the  plaintiff,  and 
that  he  had  attempted  to  cause  a  separation  on  the  part  of  Mrs.  Tilton  from 
her  husband.  Upon  what  facts  did  he  base  his  action  i  You  must  recollect 
that,  up  to  this  time,  Tilton  was  editor  of  The  Independent^  a  Christian  news- 
paper, a  religious  paper;  that  it  was  the  representative  congregational  paper 
of  the  land ;  and  Mr.  Beecher  being  of  that  denomination,  and  a  prominent 
member  of  it,  it  was  his  duty  to  see,  so  far  as  he  could — and  especially  as  for 
many  years  he  himself  had  been  its  editor — it  was  especially  his  duty  to  see 
that  no  unfit  or  improper  man  occupied  the  position  of  editor  of  that 
paper.  And  now,  gentlemen,  I  want  you  to  bear  with  me  while  I  call 
your  attention  to  some  specific  facts  right  here  with  reference  to  that 
point;  some  of  the  declarations  we  shall  show  you,  of  the  defendant  him- 
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■elf.  Id  reference  to  this  matter,  he  dechired  that  the  'Meaders**  that 
TiltOD  had  written  in  The  Independent  had  aroofled  a  storm  of  indignation 
among  the  Congregatioualists  of  the  North-west;  and  that  he  had  indig- 
nantly himself  disclaimed  all  responsibility  for  the  views  expressed  by  Mr. 
Tilton — in  other  words  that  Tilton's  coarse  in  that  paper  was  sach  that 
he  found  it  necessary  to  protest  against  it,  and  to  disavow  all  connection 
and  all  responsibility  for  the  views  contained  in  that  paper,  as  expressed  by 
Tilton.  He  says  that  he  believed  *'  Tilton  denied  the  Divinity  of  Christ,  the 
inspiration  of  the  Scriptures,  and  most  of  the  articles  of  the  orthodox  faith ; 
while  his  views  as  to  the  sanctity  of  the  marriage  relation  were  undergoing  a 
constant  change  in  the  direction  of  Free  Love.^'  He  says  that  *'  Bessie  Tur- 
ner had  given  him  such  an  account  of  Tilton^s  cruelty  to  his  family  as  to  £»hock 
him ;  that  with  down-cast  look  she  said  that  Tilton  had  visited  her  chamber 
in  the  night,  and  sought  her  consent  to  his  wishes;  that  he  immediately  vis- 
ited Mrs.  Tilton  at  her  mother's,  and  received  a%  account  of  her  home  life, 
and  of  the  despotism  of  her  husband,  and  of  the  management  of  a  woman 
whom  be  had  made  housekeeper — that  it  seemed  like  a  nightmare  dream  to 
him.  The  question  was,  whether  she  should  go  back,  or  separate  forever 
from  her  husband."  He  asked  permission  to  bring  his  wife  to  see  them — 
whose  judgment  in  all  domestic  relations  he  thought  better  than  his  own , 
and,  accordingly,  a  second  visit  was  made.  *^The  result  of  the  interview  was 
that  his  wife  was  extremely  indignant  towards  Mr.  Tilton,  and  declared  that 
no  consideration  on  earth  would  induce  her  to  remain  an  hour  with  a  man 
who  had  treated  her  with  the  one  hundredth  part  of  the  insult  and  cruelty. 
Bowen  had  narrated  the  affair  at  Winsted,  Connecticut;  and,  like  stories 
from  the  North-west  and  Chicago,  were  brought  against  Tilton,  in  his  own 
office."  **  Without  doubt,"  he  says,  ** he  believed  these  allegations;  and  so 
did  I.  The  other  facts  stated  seemed  to  me  a  full  corroboration."  He  be 
lieved,  at  that  time,  taking  bis  declarations,  that  Theodore  Tilton  had  been 
guilty  of  ^'  promiscuous  immoralities."  He  had  declared  that  he  was  ^'  bank- 
rupt in  character  and  morals ; "  and  added  to  all  this,  be  knew — assuming  his 
innocence — that  on  the  30th  of  December,  1870,  he  had  accused  him  falsely 
of  one  of  the  most  diabolical  crimes  that  he  could  conceive  of,  and  that  he 
had  induced  his  saintly  wife  to  join  in  the  lie  for  the  destruction  of  the  de- 
fendant. And,  in  view  of  all  these  facts  before  him,  he  says  that  he  went 
off  into  this  paroxysm  of  grief  because  he  had  given  this  advice;  and  be- 
cause he  had  thus  counseled  Bowen  to  discharge  him  from  The  Independent, 
I  ask  you,  as  fathers  and  as  Christian  men,  if  in  view  of  these  fact3  he  had 
not  given  the  advice  that  he  says  he  did,  and  an  hundredfold  more  emphatic, 
he  would  not  have  deserved  the  condemnation  of  Christendom  ?  If  he  did 
give  that  advice  he  did  what  was  his  bounden  duty  as  a  Christian  minister  to 
do.  If  he  did  thus  counsel  Bowen,  he  did  that  which  it  was  his  bounden 
duty  as  a  Christian  minister  to  do;  and  he  would  have  been  unfit  for  his  high 
calling  had  he  omitted  to  have  given  suc)i  advice — had  he  permitted,  from 
his  standpoint,  Mr.  Tilton  to  have  remained  one  hour  connected  with  that  re- 
ligious paper,  if  he  could  have  prevented  it,  or  his  wife  living  with  him  one 
hour,  if  he  could  have  prevented  it.    Why,  gentlemen,  think  of  it  for  a 


Jan.  11,  1875.]  FOE    PLAINTIFF.  279 

moment.     Tlie  defendant  here,  the  greatest  preacher  of  the  land,  knowing  a 
man,   then  a  member  of  his  church,  to  be  a  libertine,  to  be  a  bankrupt  in 
morals  and  in  cliaracter,  to  be  everything  that  is  bad,  everything  that  makes 
a  man  despicable — think  of  his  bowing  down  before  such  a  man  simply  be- 
cause he  had  done  his  duty,  and  done  it  but  tardily  at  that;  because  he  had 
advised  a  separation,  and  counseled  dismissal  of  this  libertine,  this  bankrupt 
in  character  and  in  morals,  this  free-lover,  this  bad  man;  think  of  his  bowing 
down  before  him  and  asking  his  forgiveness  as  he  asks  tlie  forgiveness  of  his 
God.     No,  gentlemen,  no;  that  is  not  the  reason.     You  know  it,  I  know  it, 
every  man  in  the  land  knows  it.     Yet,  in  view  of  all  these  facts,  we  hear  the 
exclamation  that  *'  the  case,  as  it  then  appeared  to  my  eyes,  was  strongly 
against  me  I"     What    case?    How  against  him  ?     There  was  a  case  at  that 
time,  if  his  theory  be  correct,  but  that  was  a  case  not  against  him  but  against 
the  plaintiff,  and  that  case  was  made  out  conclusively  from  his  point  of  view, 
if  it  be  correct,  by  Mrs.  Tilton,  by  Bessie  Turner,  by  Henry  C.  Bowen,  by 
Mr.  Tilt  on  ^s  course  in  The  Independent,,  and  by  the  false  accusation  that  he 
had  made  against  the  defendant.    That  was  the  case  then, — if  we  are  to  ac- 
cept tliese  allegations  and  these  facts, — that  was  the  case,  then,  made  against 
Tilton,  the  plaintiff,  and  not  against  the  defendant.      The  case  was  all  in 
favor  of  the  defendant.     If  he  did   what  he  says,  he  was  deserving  of  the 
thanks  of  every  good  man  and  of  every  good  woman,  and  if  he  had  done  it 
tenfold  more  strongly,  and  vigilantly,  and  determinedly,  he  would  have  been 
entitled  to  still  greater  thanks.     No,  gentlemen,  that  was  not  the  cause  of  his 
grief.      Let  me  call  your  attention  to  the  facts.      Here  is  tliis  terrible  letter, 
written  on  the  1st  of  January,  1871.     To  whom  is  it  entrusted  ?    To  Mr. 
Moulton,  a  comparative  stranger  to  him  at  that  time;  they  had  had  but  two 
interviews,  one  was  on  Friday  night,  the  30th  of  December,  when  Mr.  Moulton 
went  to  Mr.  Beecher's  house  and  said:  "  Mr.  Tilton  wants  to  see  you.''   **It  is 
Friday  night;  I  have  got  my  prayer-meeting  to  attend  to,  and  I  can  not  go." 
*' But   Mr.  Tilton  wants   to  see   you."     He  cals  a   person:  *'Qoand  tell  so 
and  so  to  take  charge  of  the  prayer-meeting,"  and  he  goes  off,  with  no  more 
explanation  than  that,  in  company  with  this  comparative  stranger,  abandon- 
ing his  prayer-meeting  to  other  parties.     Didn't  he  know,  didn't  he  suspect  ? 
That  is  the  first  interview  Moulton  has  with  him,  when  he  calls  at  his  house 
and  says  that  Mr.  Tilton  wants  to  see  him.     Without  explanation  he  abandons 
his  prayer  meeting,  turns  it  over  to  some  one  else,  and  goes  with  Moulton 
and  receives  the  charge  of  adultery  with  Mr.  Tilton's  wife.     The  other  inter- 
view was  the  night  following,  when  Moultcm  got  the  paper  back  from  Mr. 
Beecher.     Those  were  the  two  interviews  with  reference  to  this  matter,  and 
then  this  letter  is  intrusted  to  him  in  confidence.     Why  intrusted  to  him  in 
contidence  ?     Why  should  it  be  in  confidence,  if  it  didn't  relate  to  some  secret 
that  he  didn't  want  the  world  to  know  ?    If  Moulton,  by  the  possession  of  that 
had  not  become  the  possessor  of  some  terrible  secret,  why  was  it  entrusted  to 
him  ?     Gentlemen,  do  you  believe  for  a  moment  that  had  this  been  any  less 
than  the  charge  we  bring,  Mr.  Beecher  would  not  have  consulted  some  of  his 
trusted  parishioners  and  asked  their  advice  as  to  how  to  act  in  the  emergency, 
whatever  it  was,  other  than  the  one  we  charge  and  shall  prove  to  you  to  be 
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true — adultery?  Why,  he  says  that  there  was  no  man  on  the  globe  with 
whom  lie  could  talk  on  this  subject.  Strange  I  What  terrible  subject  is  this 
about  which  he  can  talk  to  but  a  single  man  on  the  globe,  and  that  man  not 
a  trusted  parishioner  of  his,  but  a  comparative  stranger,  who  has  become  pos- 
sessed of  some  secret.  He  was  shut  up  to  every  human  beini?.  He  could  not 
go  to  his  wife;  he  could  not  go  to  his  children;  he  could  not  go  to  his 
brothers  and  sisters;  he  could  not  goto  hLs  church.  Mr  Moulton  was  the 
only  person  to  whom  he  could  talk  on  this  subject.  With  reference  to  his 
advice  to  Bowen,  with  reference  to  hi§  advice  for  separation,  he  could  go  to 
his  wife.  He  did  go  to  her,  because  in  those  matters  he  relied  upon  her  judf?- 
ment,  only  coinciding  with  her.  What  was  this  terrible  subject  about  which 
he  could  talk  to  no  human  being  on  the  globe  except  to  this  comparative 
stranger  outside  of  his  church?  Where  was  the  trusted  parishioner  of  25 
years'  association  then,  who  should  stind  by  him  in  his  hour  of  trouble  ?  No 
man  on  earth,  no  one  to  whom  he  could  talk  on  this  subject  but  the  one  man, 
Moulton.  If  the  other  side  can  (conceive  of  any  other  secret  on  earth  about  w  hich 
a  minister  of  the  gospel  can  not  talk  with  even  his  wife,  or  with  his  brothers 
and  sisters,  or  with  members  of  his  church,  I  hope  it  will  be  revealed  upon 
this  trial.  On  the  30th  of  December,  1870,  Mr.  Beecher  went  forth  from 
Moulton's  with  the  exclamation,  **  This  will  kill  me,"  the  charge  upon  him 
made  by  Tilton  being  adultery  with  his  wife.  The  first  communication  you 
have  from  the  defendant  to  the  plaintiff,  or  for  the  plaintiff,  after  tins  cliarge 
is  made  is.  **I  humble  myself  before  you  as  I  do  before  my  God."  A  man 
comes  to  you  and  accuses  you  falsely  of  an  infamous  crime,  and  the  next  com- 
municution  you  have  with  him  you  say,  *'I  humble  myself  before  you  tis  I  do 
before  my  God,  and  hope  He  will  put  it  in  your  heart  to  forgive  me  !''  Gen- 
tlemen, it  is  nonsense  to  argue  that  point,  and  I  shall  not  pursue  it  further. 
It  was  not  advice  either  to  Mrs.  Tilton  or  counsel  to  Mr.  Bowen ;  it  was  some- 
thing beyond  that.  When  he  asked  Theodore  Tilton's  forgiveness,  what  did 
he  mean  ?  Forgiveness  of  what  ?  Forgiveness  for  having  received  a  falso 
accusation  ?  Xo!  forgiveness  for  a  wrong  that  he  had  imflicted  upon  Mr.  Til- 
ton, which  called  for  the  deepest  humiliation  and  the  most  absolute  contritinn 
that  a  mun  could  give.  **  He  would  have  heen  abetter  man  in  my  circum- 
stances than  I  have  been."  What  does  that  mean,  gentlemen  ?  In  what  cir 
cumstances  would  Mr.  Tilton  have  been  a  better  man  than  Mr.  Beecher  ? 
What  does  he  refer  to  ?  What  terrible  thing  had  Mr.  Beecher  done  tliat 
should  lead  him  to  exclaim  that  Theodore  Tilton  would  **have  been  a  bettt^r 
man  in  my  circumstances  than  I  have  been."  Why,  T.ieodore  Tilt(m  was 
bankrupt  in  morals  and  in  character;  he  hud  been  guilty  ot  promi-cuous 
immorality;  he  was  everything  that  was  bad;  he  was  so  brutal  to  his  wife 
that  the  bare  recital  shocked  IMr.  Beecher;  he  had  attempted  a  gross  ouir.ge 
upon  a  person  in  his  house.  If  their  theory  be  true,  he  had  done  everything 
that  was  bad,  and  yet  he  says  that  this  man,  this  libertine,  this  iuiidel,  would 
**  have  been  a  better  man  in  my  circumstances  than  I  have  been." 

What  circumstances  does  he  mean  ?  What  terrible  thing  had  he  done  that 
outweighed  all  those  charges  that  were  brought  against  Theo<lore  Tilton  by 
the  defendant  ?    What  led  him  to  exclaim  that  even  this  bud  man  would 
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have  been  a  better  man  in  his  circumstances  than  he  was  ?  Oh  1  yes,  it  was 
true.  There  is  hot  a  word  in  that  letter;  there  was  not  a  word  uttered  by 
that  penitent  man  on  that  night  that  was  not  true.  It  was  true,  and  he 
would  have  been  a  better  man.  What  had  he  done  ?  Why,  he  had  debauched 
the  wife  of  his  trusted  parishioner,  and  she  a  condding  member  of  his  church. 
He,  taking  advantage  of  his  position  and  of  his  high  calling,  had  de- 
bauched that  woman,  it  is  true,  and  he  says  Theodore  Tilton  **  would  have 
been  a  better  man  in  my  circumstances  than  I  have  been;"  he  (Tilton)  would 
not  have  done  tliat — that  is  what  he  means.  But  he  will  die  before  any  one 
else  will  be  inculpated.  How  was  Mrs.  Tilton  inculpated,  and  who  was  it 
that  inculpated  her?  "She  is  guiltless,  sinned  against,  bearing  the  trans- 
gressions of  another.  Her  forgiveness  I  have."  Oh  I  say  the  counsel,  of 
course  she  could  not  have  been  guilty  of  the  crime  of  adultery,  and  yet  he 
guiltless.  Well,  gentlemen,  vve  shall  present  to  you  during  the  progress  of 
this  trial,  an  authority  high  upon  that  subject,  an  authority  no  less  than  the 
defendant  himself,  who  says  that  by  no  means  does  it  happen  in  all  cases  that 
the  seduced  is  an  accomplice  in  the  crime,  but  the  sufferer.  And  so  here, 
she  is  represented,  not  as  guilty,  because  of  the  power  that  was  exercised  over 
this  confiding  child  of  the  church  by  a  strong  and  powerful  will,  because  she, 
having  implicit  faith  in  him,  yields;  she  is  the  sufferer,  it  is  not  her  fault. 
Such  is  the  meaning  of  this,  '' She  is  guiltless,  sinned  against,  bearing  the 
transgressions  of  another.  Her  forgiveness  I  have."  I  have  her  forgiveness 
for  liaviug  thus  seduced  her;  having  thus  used  my  high  office;  having  thus 
used  my  power  and  influence  over  her  to  get  possession  of  her  virtue.  I  am 
guilty;  shf^  is  guiltless;  I  have  asked  her  forgiveness;  I  have  it  to-day.  And 
now  I  ask  that  God  may  put  it  into  the  heart  of  her  husband  to  forgive  me  as 
slic  has  forgiven  me.  Whatever  the  offense,  it  is  perfectly  clear  that  the 
defendant  is  the  sinner,  and  that  Mrs.  Tilton  was  the  sufferer.  He  says,  Mrs. 
Tilton  is  ''guiltless,  sinned  ag;unst."  It  was  with  Mrs.  Tilton,  not  her  hus- 
band, that  the  sin  was  committe<l.  It  was  some  offense  in  which  there  was 
<ruilt,  sin.  iShe  was  bearing  the  transgressions  of  another.  SDmebody  had 
Ijeen  guilty  of  transgressions  with  her,  which  she,  not  her  husband,  had  to 
bear.  The  only  question  is,  who  was  the  transgressor  ?  Hear  the  answer, 
''Her  forgiveness  I  have.'' — I  am  the  transgressor.  He  declares  that  he  is 
forgiven  for  sin  and  transgression  and  guilt  with  Mrs.  Tilton.  Can  there  be 
anything  plainer  than  this  ?  Is  it  necessary  that  we  should  attempt  to  argue 
or  present  a  proposition  so  clear  and  unmistakaJile  as  this  ?  "  She  is  guiltless, 
sinned  a«^ainst  " — I  have  sinned  against  her.  She  is  bearing  the  transgres- 
sions of  another.  I  am  the  transgressor,  and  her  forgiveness  I  have.  She 
lias  forgiven  me  for  sin,  for  transgression,  and  for  guilt,  and  now  will  God 
put  it  into  the  heart  of  her  husband  to  forgive  me  also  for  the  sin,  for  this 
transgression,  of  which  I  have  been  guilty. 

It  can  not  be  said,  gentlemen — and  that  is  the  only  possible  explanation 
which  I  can  see  to  this — it  can  not  be  said  that  the  defendant  in  this  case 
does  not  understand  the  meaning  of  the  English  language;  that  he  did  not 
know  \\hat  he  was  talking  about  when  he  wrote  these  words  of  repentance 
and  contrition — when  he  was  pouring  out  the  honest  feelings  of  his  heart  and 
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his  heart's  sorrow  for  the  greit  wrong  that  he  had  done.  No.  he  follj  under- 
stood the  import  of  every  word  that  he  nttered  on  the  first  of  Jan  nary,  1871. 
•*I  have  trusted  this  to  Monlton  in  confidence."  Why  give  this  to  Moulton 
in  confidence  ?  Why  should  this  confidence  be  reposed  in  him  atfout  a  mat- 
ter relating  to  business  or  mere  advice  in  regard  to  family  jars  ?  No,  it  was 
the  secret — ^tbe  secret  that  he  said  would  kill  him  on  the  night  of  the  30th  of 
December,  when  he  left  the  house  of  Mr.  Moulton  to  go  to  the  sick-bed  of 
this  woman  that  he  had  debauched.  Had  Mr.  Moulton  been,  on  that  night, 
the  bearer  from  Mr.  Tilton  of  a  similar  letter:  had  he  come  to  Mr.  Beecher 
and  said,  **  Mr.  Beecher,  here  is  a  letter  I  have  brought  you  from  Tilton,  a 
letter  of  regret,  a  letter  of  sorrow,  a  letter  of  contrition,  and  he  asks  your  for- 
giveness for  what  he  did  to  you  on  the  30th  of  December,  two  nights  ago," 
there  would  have  been  some  sense  in  it  upon  their  theory.  Oh  !  no,  nothing 
of  the  kind,  but  Mr.  Beecher  falls  down  upon  his  knees  before  this  man  and 
commences  his  letter  with  an  appeal  to  him,  and  closes  with  a  prayer  to  Qod 
that  he  may  soften  his  heart  towards  the  man  who  has  wrought  this  great 
min  in  his  family. 

AFTERNOON  SESSION 

Mr,  Morris  resumed  his  argument  as  follows  : 

Oentlemeu  of  the  Jury : — Men  usually  exhibit  various  emotions  in  pro- 
portion to  the  cause  that  gives  rise  to  those  emotions;  if  fear,  the  danger 
that  is  foreseen ;  if  grief,  the  trouble  that  has  produced  it ;  and  so  of  the 
various  emotions.  And  I  was  about,  before  closing  the  point  to  which  I 
called  your  attention  this  morning,  to  call  your  attention  to  that  phase  of  this 
branch  of  the  case  in  order  that  you  might  sec  what  perfect  harmony  there 
was  between  this  letter  and  the  condition  of  the  party^s  mind,  as  portrayed 
by  himself  at  that  time;  and  for  the  further  purpose  of  showing  that  it  was 
impossible  that  that  condition  should  have  been  produced  or  caused  by  any 
slight  or  trivial  matter ;  that  it  had  for  its  foundation  some  terrible  thing, 
whatever  it  was ;  that  the  defendant,  at  the  time  that  that  letter  was  written 
must  have  been  conscious  of  having  committed  some  terrible  wrong;  and  it 
was  for  that  purpose  that  I  was  about  calling  your  attention  to  some  declara- 
tions, and  I  now  invite  your  attention  to  them,  so  that  you  may  see  what 
perfect  unison  there  is  between  the  condition  of  the  writer^s  mind  and  the 
letter  itself. 

**  B'jlieving,"  he  says,  **  that  my  presence  and  counsels  had  tended  to  pro- 
duce a  social  catastrophe,  I  gave  expression  to  my  feelings  in  an  interview 
with  a  mutual  friend,  not  in  bold  and  incautious  words,  but  eagerly  taking 
the  blame  upon  myself,  and  pouring  out  my  heart  to  my  friend  in  the  strong- 
est language,  overburdened  with  the  exaggeration  of  impassioned  sorrow.  It 
seemed  to  me  that  my  life-work  was  to  end  abruptly  and  in  disaster.  I  was 
most  intensely  excited  indeed.  I  felt  that  my  mind  was  in  danger  of  giving 
way.  I  walked  up  and  down  the  room,  pouring  forth  my  heart  in  the  most 
onrestrained  grief  and  bitterness  of  self -accusation,  heaping  all  the  blame  on 
my  own  head.  I  shed  tears,  and  my  voice  broke  and  my  distress  was  bound- 
less, and  I  called  upon  the  man  that  I  had  wronged  to  forgive  the  great 
wrong  that  I  had  done." 
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You  see,  gentlemen,  what  perfect  harmony  there  is.  Take  the  letter  of 
contrition,  break  it  up  into  sentences*,  intersperse  it  with  the  language 
tliat  I  have  just  quoted,  and  it  would  read  hai'moniously.  It  would 
sound  as  one  outpouring  of  the  heart,  as  he  says,  of  'impassioned 
sorrow  and  grief."  And  yet  you  are  to  be  told  that  all  this  anguish  and 
all  this  sonow  was  the  result  of  some  trivial  matter.  Certainly,  gentlemen, 
after  the  evidence  in  this  case  is  in,  I  apprehend  that  it  will  not  be  claimed, — 
I  apprehend  that  we  have  heard  the  last  forever  of  the  intimation  that  all 
this  grew  out  of  a  fear  of  a  false  accusation.  If  such  had  been  the  case, 
the  great  grief  here  expressed  would  have  been  somewhat  modified  by  the 
consciousness  that  this  great  wrong  had  been  done  the  party  thus  pour- 
ing out  his  heart.  But,  gentlemen,  this  letter  of  contrition  is  the  one  bright 
spot  in  this  whole  sad  story.  It  is  the  honest  expression  of  sorrow  and  grief. 
It  is  the  outpouring  of  the  heart  for  the  wrong  that  has  been  done,  and  the 
ruin  that  has  been  wrought;  and  if  it  could  be  repudiated,  I  say  no,  a  thou- 
sand times  no,  it  ought  not  to  be.  It  is  the  expression  of  grief  and  sorrow 
and  contrition  for  the  wrong  that  had  been  wrought.  Let  it  stand,  as  it  will 
stund  now  and  forever,  as  the  honest  confession  of  guilt  on  the  part  of 
Henry  Ward  Beecher. 

Well,  gentlemen,  having  called  your  attention  very  briefly  and  very  im- 
perfectly to  the  first  stage  in  the  history  of  this  extraordinary  case,  as  throw- 
ing a  light  back,  reflecting  upon  the  three  or  four  days  that  had  just  passed 
in  which  was  encompassed  so  much  of  grief  and  of  sorrow,  let  us  see  what 
the  first  act  of  the  defendant  is  in  reference  to  this  matter.  What  is  the  first 
thing  he  does  in  reference  to  this  matter,  after  the  writing  of  this  letter  of 
contrition,  of  January  1st,  1871  ?  Let  us  see  whether  he  acted  as  a  guilty 
man  would  naturally  act,  or  whether  he  acted  as  an  innocent  man  would 
naturally  have  acted  under  the  circumstances.  Assuming  now  for  the  moment 
thai  a  false  accusation  had  been  made  against  him,  what  would  he  have  done  ? 
After  reflection,  would  he  not  have  gone  to  some  person  of  whom  he  could  have 
taken  advice,  would  he  not  have  sought  out  some  trusty  member  of  his  con- 
gregation, some  legal  gentleman  of  his  flock,  and  have  told  them,  as  he  might 
iiave  done  in  the  sacredness  of. his  confidence,  what  wrong  had  been  com- 
mitted against  him,  and  counseled  and  advised  with  them  as  to  what  should 
have  been  done  with  such  a  villain  ?  And  do  you  think  if  he  had  been 
innocent,  that  would  have  not  been  the  course  ?  But  what  does  he  do  ?  Why, 
he  acts  as  naturally  he  would  after  having  committed  the  wrong  that  we 
charge  him  with.  He  says:  *'I  have  sent  this  letter  of  contrition  to  Mr 
Tilton.  I  have  poured  out  my  soul  to  him  in  sorrow  and  in  grief,  and  I  have 
asked  his  pardon  and  forgivness;  but  I  will  do  more  for  him.  I  have  had 
an  interview  with  Henry  C.  Bowen,  to  whom  I  have  made  some  statements 
concerning  Mr.  Tilton.  I  will  at  once  undo  that."  And  so  on  the  2d  of 
January  he  writes  a  letter  to  Mr.  Bowen,  in  w^hich  he  says:  **I  should  be 
unwilling  to  have  anything  I  said,  though  it  was  but  little,  weigh  on  your 
mind  in  a  matter  so  important  to  bis  welfare." 

Mr,  Beach, — What  is  the  date  of  that  ? 

Mr,  Morris, — January  2nd,  1871.     The  very  next  day  after  writing  this 
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letter  of  contrition,  two  days  after  they  say  this  false  accusation  had  been 
made,  he  is  writing  to  Mr.  Bowen,  so  anxious  is  he  for  tlie  welfare  of  Mr. 
Theodore  Tilton,  the  man  who  had  made  this  false  charge  against  him  :  and 
althougl)  he  said  but  h'ttle  to  Mr.  Bowen — *'I  would  be  unwilling  that  that 
little  should  wf^igh  on  your  mind  in  a  matter  of  such  importance  to  his 
welfare."  With  the  original  draft  of  this  letter,  he  goes  around  to  Mr. 
Moulton,  and  there  he  meets  Mr.  Tilton,  on  the  3rd  of  January, — the  1st 
being  on  Sunday,  and  the  2nd  being  observed  as  the  1st, — on  Tuesday  he 
goes  around  to  Mr.  Moulton  with  this  letter,  and  meets  Mr.  Tilton  there,  and 
then  he  speaks  to  him  about  this  matter,  and  expresses  his  sorrow  at  the 
wrong  that  he  has  done  him,  and  hopes  that  it  may  be  overlooked,  and  that 
he  may  be  forgiven.  The  object  of  this  letter,  you  will  perceive,  gentlemen, 
was  to  further  placate,  if  possible,  Mr.  Tilton,  to  show  him  that  he  was  will- 
ing to  aid  him  and  assist  him,  that  he  was  anxious  to  do  anything  that  he 
could  for  him.  He  writes  this  letter,  and  he  says,  when  he  wants  to  give 
force  to  the  letter  of  contrition — **I  should  be  uhwilling  to  have  anything  1 
said,  though  it  was  but  little,  weigh  on  your  mind";  but  on  another  occa- 
sion, when  it  is  desired  that  the  force  of  the  letter  of  contrition  shall  be 
broken  by  some  wrong  done  on  the  part  of  the  defendant,  rather  than  the 
wrong  that  we  aver,  different,  entirely  different,  language  is  used.  Then  he 
conversed  for  some  time  with  Mr.  Bowen.  Mr.  Bo\yen  wishing  his  opinion, 
it  was  frankly  given  :  **  I  did  not  see  how  he  could  maintain  his  relations 
with  Mr.  Tilton.  The  substance  of  the  conversation  was,  that  Tilton's  inordi- 
nate vanity,  his  fatal  facility  for  blundering,  for  which  he  had  a  genius,  the 
ostentatious  independence  of  his  own  opinions,  and  general  impracticable- 
ness,  would  keep  The  Union  at  disagreement  with  the  political  party  for 
whose  service  it  was  published.  Now,  added  to  all  this,  these  revelations  of 
these  promiscuous  immoralities  would  make  his  connection  with  either  paper 
fatal  to  its  interests.  I  spoke  strongly  and  emphatically.  I  have  no  doubt 
that  my  influence  was  decisive  and  precipitated  his  overthrow."  Then  he  is 
accounting  for  the  condititm  of  mind  at  the  time  the  letter  of  contrition  was 
written,  and  when  force  is  to  be  given  to  the  apology,  then  **I  should  be  un- 
willing to  have  anything  I  said,  though  it  was  but  little,  weigh  on  your 
mind."  But  a  few  days  after  this,  Mr.  Beecher,  through  Mr.  Moulton,  makes 
the  proposition  that  if  Mr.  Tilton  will  go  to  Europe  with  his  family  and  spend 
a  couple  of  years  there,  that  he  will  bear  the  expense.  At  this  time,  also, 
Bessie  Turner,  of  whom  you  have  heard,  a  young  woman  in  the  house  of  Mr. 
Tilton,  had  overheard  conversations  between  Mr.  and  Mrs.  Tilton  with 
reference  to  this  matter,  and  it  was  deemed  prudent  that  she  should  be  gotten 
out  of  the  way;  it  was  not  safe  to  have  her  here  in  Brooklyn;  it  was  feared 
she  might  tattle,  that  she  might  talk,  and  thus  the  secret  become  known, 
and  so  she  is  sent  to  a  boarding-school  in  Ohio,  and  the  expenses  of  her 
education  are  paid  there  by  the  defendant  in  this  action.  He  contributes  out 
of  his  own  money  the  expenses  of  Bessie  Turner  when  she  is  at  school  in 
Ohio;  and  we  want  them  to  explain,  if  they  can,  why  Mr.  Beecher  paid  the 
expenses  of  Bessi«  Turner  at  school  in  Ohio.  We  say,  gentlemen,  it  was 
because  she  had  overheard  conversations,   had  become  possessed  of  some 
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facts,  and  there  was  fear  of  her  tattling:  it  war<  dangert)ns  to  have  her  here. 
That  is  the  reason  that  it  was  desired  and  de>irable  that  she  should  be 
removed  from  this  city,  and  she  was  sent  to  Ohio,  the  defendant  paying  her 
expenses. 

And  right  h»»re,  gentlemen,  I  will  call  your  attention  to  another  fact, 
although  it  is  out  of  the  order  of  date,  but  it  is  connected  with  the  same 
topic.  Mr.  Boechcr  mortgaged  his  own  house,  raising  the  sum  of  $^,000, 
which  he  paid  to  Mr.  Moulton  for  the  purpose  of  being  paici  to  Mr.  Tilton 
without  Mr.  Tilton's  knowlcdije  of  where  it  came  from.  Mr.  Tilt!»n  was  the 
editor  of  Tht  Golden  Age.  Mr.  Moulton,  his  friend,  was  assisting  him  in 
raising  money,  had  repeatedly  assisted  him  in  moneyed  atfairs,  and  Mr. 
Beecher,  feelinir  the  great  wrong  that  he  had  done  Mr.  Tilton,  and  bein^ 
desirous  of  having  him,  at  least  so  far  as  worldly  conc-rns  went,  satisfied, 
and  his  pajwr  to  go  along  prosperously,  desired  Mr.  Moulton  to  be  the  medium 
of  transmitting  this  money  to  Mr.  Tilton  without  his  knowledge  of  whence 
it  came;  and  this  money  was  paid  to  Mr.  Moulton  by  Mr.  Beecher  for  Mr. 
Tilton's  benefit.  Will  you  tell  me,  gentlemen,  that  an  innocent  miin  possess- 
ing the  power  and  the  infiucnce'that  Mr.  Beecher  possc^se<l  in  tlus  community, 
will  mortgage  his  own  house  to  raise  money  to  pay  to  a  man  unli-ss  he  be  guilty 
of  some  great  wrong  ?  No,  gentlemen,  that  money  was  raised  and  that  money 
was  paid  for  the  expres"*  puq)ose  of  keeping  The  Oohlen  Age  prosperous.  So 
long,  he  thought.  a:«  Mr.  Tilton  was  prosperous,  at  least  the  sharp  edge  of  his 
angui.sh  would  be  dulled — that  he  would  not  be  so  likely  to  expose  the  matter 
if  he  was  pecuniarily  prosperous;  but  if,  added  to  all  his  sorrow  at  home,  if, 
added  to  this  great  wrong,  poverty  should  stare  him  in  the  face,  and  he 
should  he  p«*cuniarily  embarrassed,  he  might,  writhing  under  the  great  wrong 
that  he  had  suff'ered — he  might  be  more  likely  to  expose  the  vrong.  And  thus  it 
was  that  this  money  was  paid,  paid  for  the  express  purpose  of  keeping  him 
along,  and  as  a  means  of  preventing  the  exposure  of  this  secret  to  the  public. 
It  was  one  of  the  means  adopted  by  him  as  having  a  ten<lency  to  prevent  its 
exposure,  to  keep  Mr.  Tilton  partially  satisfied,  so  that  he  might  not  be 
entirely  and  all  the  time  broo<liug  over  the  wrong  that  he  had  sufiered,  but 
that  he  miglit  be  engaged  in  writing  for  his  paper,  conducting  his  paper,  car- 
rying his  paper  along,  which  he  could  not  do  unless  he  had  the  means,  and 
when  his  mind  was  upon  that  euteqjrise  it  would  be  to  that  extent  withdrawn 
from  the  great  sorrow  that  he  was  suffering  at  that  time  in  ctmseijuence  of 
this  wrong,  and  that  is  the  reason  that  this  ^5,000  was  paid  upon  a  mortgage 
— raised  upon  a  mortgage  upon  his  own  house.  And,  gentlemen,  men  do  not 
mortgage  their  houses,  they  do  not  raise  money  and  give  it  to  parties  in  this 
way  if  they  are  entirely  innocent,  nor  do  they  do  it  for  any  trivial  oflfeuse. 
There  may  be  cases  where  parties,  innocent  entirely,  have  paid  money  in 
this  way.  I  never  have  heard  of  one  in  my  experience.  I  doubt  whether  any 
instance  can  be  given  where  money  has  been  paid  under  such  circumstances, 
where  the  parties  were  innocent  of  all  blame.  They  may  not  have  gone  so 
far  as  had  the  defendant  in  this  case,  but  in  every  case  that  I  have  heard  of 
the  money  has  been  paid  because  as  matter  of  fact  parties  were  compromised. 
But,  in  this  case,  gentlemen,  there  will  be  no  insinuation  of  that  character. 
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The  evidence  upon  that  point  is  too  full,  too  clear,  and  too  complete.  That 
suggestion  will  be  dropped  here,  as  it  has  been  by  the  previous  investigation, 
and  you  will  hear  nothing  of  that  in  this  case,  and  I  will  pass  from  that 
point. 

On  the  27th  of  this  month — January — I  am  speaking  now  (»f  the  period 
between  January  the  1st  and  February  the  7tli — Mr.  Beecher  receives  from 
Mrs.  Morse  and  takes  to  Mr.  Moulton,  as  bearing  upon  this  case  and  upon  the 
secret  which  he  had  in  charge,  a  remarkable  letter,  and  I  will  call  your  at- 
tention to  but  one  or  two  passages  of  it  at  this  time.  Referring  to  Mrs.  Tilton 
Mrs.  Morse  says : 

"This  she  could  endure  and  thrive  under,  but  the  publicity  that  he  has 
given  to  this  recent  and  most  crushing  of  all  troubles  is  what  is  taking  the 
life  out  of  her.  I  know  of  twelve  persons  whom  he  has  told,  and  they  in 
turn  have  told  others.  Do  you  know  when  I  hear  of  you  cracking  your  jokes 
from  Sunday  to  Sunday,  and  think  of  the  misery  you  have  brought  upon  us, 
I  think  with  the  Psalmist,  There  is  no  Qod.  He  swears  as  soon  as  her  breath 
leaves  her  body  he  will  make  this  whole  thing  public,  and  this  prospect,  I 
think,  is  one  thing  which  keeps  her  alive." 

This  letter  was  received  on  January  27th,  and  taken  to  Mr.  Moulton  on 
January  the  28th,  with  Mr.  Beecher's  indorsement  on  it,  together  with  an- 
other letter  which  he  had  received  from  Mrs.  Morse,  and  which  had  been 
written  to  Mrs.  Morse  by  Mrs.  Tilton,  and  which  Was  also  taken  there  as 
having  reference  and  relating  to  a  part  of  this  case,  and  the  secret  which  Mr. 
Moulton  at  that  time  had  in  charge.  I  will  not  stop  to  read  that  letter  now, 
gentlemen.  I  will  call  your  attention  to  but  a  few  brief  passages  in  the  let- 
ter, in  order  that  you  may  see  to  what  it  has  reference: 

'*  When  by  your  threats  my  mother  cried  out  in  agony  to  me,  *  Why,  what 
have  you  done,  Elizabeth,  my  child  ? '  her  worst  suspicions  were  aroused,  and 
I  laid  bare  my  heart  then,  that  from  my  lips  and  not  yours  she  might  receive 
the  dagger  into  her  heart.  Did  not  my  dear  child,  Florence,  learn  enough  by 
insinuation,  with  her  sweet.,  pure  soul  agonized  in  secret  until  she  broke  out 
with  the  dreadful  question  ?  I  know  not  but  it  hath  been  her  death-blow. 
After  this  you  are  her  indignant  champion,  are  you?  It  is  now  too  late;  you 
have  blackened  my  character,  and  it  is  for  my  loved  ones  that  I  suffer,  yea, 
for  the  agony  which  the  revelation  has  caused  you,  my  cries  ascend  to 
Heaven  night  and  day,  that  upon  mine  own  head  the  anguish  may  fall. 
Once  again  I  implore  you  for  your  children's  sake,  to  whom  you  have  a  duty 
in  this  matter,  that  my  past  may  be  buried.  Dear  mother,  I  will  now  add  a 
line  to  you.  I  should  mourn  greatly  if  my  life  was  to  be  made  known  to 
father.     His  head  would  be  bowed  indeed  to  the  grave.'' 

And  so  all  through,  from  the  beginning  to  the  end,  is  she  confessing  her 
guilty  relations  with  the  defendant;  and  he  takes  this  letter  to  Mr.  Moulton.  as 
relating  to  the  secret  which  he  then  had  in  charge.  Do  you  doubt  what  these 
partisfi  have  been  talking  about  ?  Do  you  doubt  what  the  secret  is,  and  what 
the  crime  is  that  has  been  committed  in  view  of  these  facts  ?  Mrs.  Tilton  has 
confessed  her  guilt, — ^first  to  her  husband,  then  to  her  mother.  Mrs.  Morse  \z 
writing  to  the  defendant  about  it  as  though  he  understood  it,   and  Mi 
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Bcecher  has  confessed  it,  as  we  say,   in  writing,  over  and  over  again,  and 
verbally  to  Mr.  Tilton,  the  plaintiff,  to  Mr.  Moalton,  and  to  another. 

And  now,  gentlemen,  having  called  your  attention  to  these  facts,  occur- 
ring subsequent  lo  the  1st  of  January,  when  this  letter  of  contrition  was 
written,  the  fact  of  the  letter  to  Bowen,  his  sending  away  Bessie  Turner  to 
l>oarding-soho()l,  his  endeavor  to  have  Tilton  and  his  family  go  to  Europe, 
and  he  pay  his  expenses,  the  letter  of  Mrs.  Morse  to  him,  and  of  Mrs.  Tilton 
to  Mrs.  Morse,  carried  by  him  to  Mr.  Moulton,  we  come  now  to  another 
perio<l  in  the  history  of  the  case,  and  about  which,  gentlemen,  there  can  be 
no  two  opinions.  Mr.  Beecher,  as  naturally  might  have  been  expected,  was  very 
anxious  to  know  what  the  state  of  Mr.  Tilton's  feelings  towards  him  was. 
He  had  written  a  letter  of  contrition,  he  had  written  to  Bowen,  he  bad  re- 
ceived through  Mr.  Moulton  the  assurance  that  Mr.  Tilton  would  not  expose 
his  secret,  because  of  the  great  love  that  he  bore  his  family,  but  with  the 
fact  pressing  upon  his  mind,  with  his  anxiety  lest  at  any  moment  Mr.  Tilton 
might  break  out  and  expose  the  guilty  secret,  he  was  very  anxious  to  know 
what  was  the  condition  of  his  mind.  To  write  to  him  he  could  not;  the 
wound  that  he  had  given  was  too  deep.  He  must  seek  the  state  of  his  mind 
by  consulting  others,  and  he  had  chosen  Mr.  Moulton  as  his  mutual  friend ; 
to  him  he  had  confided,  and  to  him  he  must  go  to  ascertain  whether  he  stood 
upon  a  precipice  or  not.  And  so,  upon  the  7th  of  February,  Mr.  Moulton 
said  to  Mr.  Tilton,  '*Mr.  Beecher  is  anxious  that  I  should  get  from  you  an 
expression  of  your  feelings  toward  him."  And  Mr.  Tilton  writes  a  letter  for 
Mr.  Beecher,  and  1  desire  to  call  your  attention  to  the  significance  of  that  letter 
in  this  place,  and  to  show  you  that  Mr.  Tilton  was  actuated  in  bearing  this 
wrong  and  this  suffering  by  the  undying  love  which  he  bore  his  children;  that 
it  was  that  that  restrained  him  from  inflicting  the  punishment  that  was  due 
to  his  destroyer  at  the  time;  for  their  sakes,  for  the  sake  of  the  innocent  who 
were  involved  in  this  matter,  not  only  his  own  family,  but  others,  yea,  the 
family  of  the  defendant,  he  forbore  to  strike;  and  when  appealed  to  by  Mr. 
Moulton  to  give  some  expression  of  his  feeling  towards  Mr.  Beecher,  in  order 
that  he  might  reassure  him  that  ^Ir.  Tilton  did  not  intend  to  expose  this 
secret,  that  he  did  not  intend  to  strike,  but  had  consented  to  spare,  he  wrote 
this  significant  letter,  a  portion  only  of  which  I  will  read : 

'•  I  say,  therefore,  very  cheerfully,  that  notwithstanding  the  great  suffer- 
ing which  he  has  caused  to  Elizabeth  and  myself,  I  bear  him  no  malice,  shall 
do  him  no  wrong,  shall  discountenance  every  project  by  whomsoever  pro- 
posed for  any  exposure  of  his  secret  to  the  public.  I  ought  to  add  that  your 
own  good  oflices  in  this  case  have  led  me  to  a  higher  moral  feeling  than  I 
might  otherwise  have  reached.     Yours,  &c." 

Mr.  Evart».— That  is  to  Moulton  ? 

Afj\  Morris. — That  is  a  letter  to  Moulton  written  at  Mr.  Beecher's  request, 
and  shown  to  Mr.  Beecher  for  the  purpose  of  reassuring  him  that  Mr.  Tilton 
did  not  intend  to  expose  this  great  secret,  and  he  says  there  that  he  will  dis- 
countenance any  project  by  whomsoever  made  for  the  exposure  of  the  secret 
— of  Mr.  Beecher's  great  secret — **  notwithstanding  the'great  wrong  that  ho 
has  done  to  Elizabeth  and  myself."     Well,  gentli?men,  on  the  same  day  the 
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defendant  writes  two  letters,  and  the  writing  is  as  plain  and  unmistakable  as 
the  writing  upon  the  wall.  There  is  no  mistake  about  what  the  party  is 
writing.  There  is  no  mistake  as  to  the  wmng  of  which  he  spoaks.  There  is 
no  mistake  as  to  the  crime  which  he  has  committed.  February  the  7th,  mark 
you,  now,  gentlemen,  while  Mr.  Tilton  had  forborne  to  strike,  while  he  had 
agreed  not  to  expose  the  secret  of  Mr.  Beecher.  the  wrong  that  had  been  done 
his  family,  there  was  no  reconciliation  at  the  time.  There  was  no  for^^ivencss, 
as  is  apparent  in  Mr.  Beecher's  letter.  Mr.  Tilton  hid  simply  forho»-ii'  to 
strike,  because  in  striking  he  must  necessarily  strike  his  own  family  un«l  oury 
them  in  the  common  ruin.     This  is  written  to  Mr.  Moulton: 

**  I  am  glad  to  send  you  a  book  which  you  will  relish,  or  which  a  man  on 
a  sick-bed  ought  to  relish." 

Mr.  Moulton  at  this  time  was  sick,  confined  to  his  house,  and  almost  daily 
Mr.  Beecher  visited  him  at  his  house,  sometimes  twice  a  day,  counseling  him 
with  reference  to  this  matter,  endeavoring  to  take  some  means,  adopt  meas- 
ures, that  would  secure  the  burying  of  this  secret  from  the  public. 

'*I  wish  I  had  more  like  it,  and  that  I  could  send  you  one  every  day,  not 
as  a  repayment  of  your  great  kindness  to  me,  for  that  can  never  be  repaid  — 
not  even  my  love,  which  I  give  you  freely.  My  trust  in  you  is  implicit.  You 
have  also  proved  yourself  Theodore's  friend  and  Elizabeth's.  Does  God  look 
down  from  heaven  on  three  unhappy  creatures  that  more  need  a  friend  than 
these  ?  Is  it  not  an  intimation  of  God's  intended  mercv  to  all,  that  each  one 
of  these  has  in  you  a  tried  and  proved  friend  ?  But  only  in  you  iire  we  three 
united.  Would  to  God,  who  orders  all  hearts,  that  by  your  kind  mediation, 
Theodore,  Elizabeth,  and  I  could  be  made  friends  agiiin.  Theodore  will  have 
the  hardest  task  in  such  a  case  ;  but  has  he  not  proved  himself  capable  of  the 
noblest  things  ? " 

"Theodore  will  have  the  hardest  task  in  that  case,  but  has  he  not  proved 
himself  capable  of  the  noblest  things?"  Why  would  Theodore  have  the 
hardest  task  ?  Why  should  it  be  harder  for  him  ?  So  far  as  Mr.  Beecher 
and  Mrs.  Tilton  were  concerned,  there  was  no  difficulty.  Reconciliation  as 
between  them,  was  easy.  But  Theodore  would  have  the  hardest  task.  Why 
should  he  have  the  hardest  task  ?  Why,  because  it  was  against  him  and 
against  his  household  that  this  great  wrong  had  been  committed.  **  True,  he 
would  have  the  hardest  task  in  such  a  case,  but  has  he  not  proved  himself 
capable  of  the  noblest  things  ? "  What  noble  thing  had  Mr.  Tilton  done 
from  the  30th  of  December,  1870,  till  the  7th  of  February,  1871  ?  What 
noble  thing  had  he  done  that  should  call  out  this  encomium  upon  his  nobility? 
What  had  he  done  ?  Why,  he  hid  done  a  noble  thing.  He  had  shown  him- 
self capable  of  the  noblest  things.  In  what  respect,  and  why,  and  how  ? 
Why,  because  knowing  of  the  crime  which  had  been  committed  against  him, 
knowing  the  desolation  which  had  been  brought  upon  his  household,  he 
forbore  to  strike  down  the  assassin  of  his  home  and  of  his  happiness.  Ah  !  he 
had  forborne  more  than  that,  gentlemen.  Not  only  had  he  forborne  to  strike 
down  the  assa^^sin  of  his  home  and  his  happiness,  but,  for  the  sake  of  his 
family,  for  the  sa^e  of  his  children,  he  had  forborne  to  expose  the  man  to 
the  Bcom  of   the  world.     I  hope  they  will  be  able  to  explain  what  this 
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language  means,  if  it  does  not  mean  what  I  have  attributed  to  it.     Certainly 
thus  far  no  explanation  has  been   vouchsafed,  because  it  was  all  a  muddle 
before  his  committee,  as  he  could  not  recall  the  precise  workings  of  his  mind. 
You,  gentlemen,  will  have  no  difficulty  in  recalling  the  precise  workings  of 
his  mind  when   he  wrote  this  letter,  and  when  he  wrote  these  words:  **He 
will  htive  the  hardest  task  in  such  a  case."    Indeed  it  would  be  a  hard  task. 
It  would  he  rather  too  much  to  expect  of  human  nature,  a  man  against  whom 
such  a  wrong  as  that  had  been  committed,  to  expect  friendship;  but  few  in 
the  world  have  been  able  to  rise  to  that  plane  of  divine  forgiveness,  and 
when  men  do  stay  the  hand  against  the  destroyer  of  a  home,  when  they  do 
forbear  to  strike  down  the  seducer  who  has  destroyed  that  home,  they  are 
held  up  to  ignominy  because  of  the  exercise  of  those  noble  attributes,  as  has 
been  done  in  this  case;  but,  thank  God,  we  are  in  a  tribunal  where  it  will  not 
be  available  any  more.     **  I  wonder  if  Elizabeth  knows  how  generously  he 
has  carried  himself  toward  me?"    In  what  had  this  generosity  consisted  ? 
I  will  explain  it  to  you.     When  he  speaks  of  the  generosity  with  which  he 
hud  carried  himself  towards  him,  he  refers  to  the  same  facts  as  when  he  said: 
**  Uas  he  not  proved   himself  capable  of  the  noblest  things  ?"     Of  course  it 
means  that.     It  can  not  mean  anything  else,  because,  prior  to  the  30th  of  De- 
cc?ni»er,  1870,  he  had  declared  him  to  be  bankrupt  in  character,  utterly  worth- 
less, it  was  no  noble  act  that  he  had  done  prior  to  that  of  which  he  speaks,  but 
it  was  generous,  forbearing  and  noble  acts  after  the  30th  of  December  and  prior  to 
the  7th  of  February,  1871 ;  and  I  ask  you,  again,  what  had  he  done  during  that 
*imc  save  to  stay  hi^  hand  and  not  to  cast  off  his  wife,  and  not  to  expose  the 
destroyer  of  his  home  to  the  scorn  and  to  the  just  punishment  that  would  follow 
such  an  exposure  on  the  part  of  a  virtuous  and  Christian  community  ?    This  man 
that  was  everything  that  was  bad  on  the  30th  of  December,  or  on   the  27th  of 
December,    all   at    once  is  transformed  into  a  perfect  man,  capable  of   the 
noblest  things,  generous  beyond  expression,  and   the  only  one  act  other  than 
these  that  I  have  indicated  that  he  did  during  that  period  was  to  charge  the 
defendant  to  his  face  with  having  seduced  his  wife,  and  brought  ruin  upon  his 
own  home.     And  for  this  charge  of  seducticm  and  debauchery  of  the  wife, 
and  the  desolation  of  the  home,  called  a  perfect  man,  generous  beyond  expres- 
sion, capable  of  the  noblest  things.     Explain  it,  if  you  can,  upon  any  other 
theory  than  that  which  I  have  presented.     Explain  it  if  you  can.     If  to  falsely 
charge  a  man  with  the  most  diabolical  crime  known,  the  most  infamous  crime, 
and  that  man  a  minister  of  the  Gospel, — if  to  accuse  such  a  man,  I  say,  of  such 
a  crime  falsely,  is  to  transform  a  man  from  a  brute,  a  libertine,  and  a  bankrupt, 
into  a  perfect  man,  capable  of  the  noblest  things,  generous  beyond  expres- 
sion—if such  an  act  is  capable  of  thus  transforming  a  man,  then  there  is  some 
sense  in  the  language,  upon  the  theory  of  the  defense ;  otherwise  not.     No, 
gentlemen,  '*of  course  I  can  never  speak  to  her  again  without  his  permis- 
sion."    Why  not  ?     Why  not  ?     Why  not?    Why,  because  at  some  time  or 
other,  at  some  indefinite  period  that  can  not  be  stated,  in  some  indefinite  way 
that  can  not  be  explained,  Mr.  Tilton  had  sent  word  to  him  that  he  should 
never  enter  the  house  again.     If  that  word  had  been  sent,  why  should  ho 

never  enter  the  house  again  ?    What  had  occurred  between  these  parties, 
I.  -19 
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these  men  who  for  so  many  years  had  loved  and  admired  each  other,  the 
devoted  friends,  pastor  and  parishioner, — what,  I  say,  had  occurred  that  he 
should  forbid  him  ever  to  enter  the  house  again  ?  But  with  that  explanation, 
we  proceed  : 

**  Would  to  God  we  three  could  he  made  friends  again.  Theodore  would 
have  the  hardest  task  in  ffuch  a  case,  but  has  he  not  shown  himself  capable  of 
the  noblest  things  ?  Yet  he  has  forbidden  me  ever  to  enter  his  house  again, 
and  that  is  the  reason  I  can  not  go." 

One  word,  gentlemen,  explains  all  this  language ;  every  act  of  the  defend- 
ant for  the  four  years;  every  act  of  Mr.  Moulton  in  connection  with  this; 
ev«ry  act  of  all  the  parties  is  perfectly  explained,  and  all  harmonize,  by  just 
using  this  one  word — **  adultery."  Take  **  adultery  "  out,  and  there  is  not  as 
much  harmony  in  their  letters,  in  their  acts,  as  you  would  find  in  a  lunatic 
asylum. 

But  he  writes  another  letter  on  the  same  day  to  Mrs.  Tilton,  and  he  writes 
this  letter,  as  he  says,  by  the  permission  of  Mr.  Tilton,  and  he  requests  the 
return  of  this  letter  by  his  hands.  Now,  mark  you,  gentlemen,  he  writes  this 
letter  to  Mrs.  Tilton  by  permis.si(m  of  her  hushand,  and  he  requests  the  return 
of  it  by  his  hands;  that  is,  he  asks  permission  of  the  man  who  had  made  a 
false  accusation  against  him  to  write  to  his  wife,  and  then  wrote  such  a  letter, 
and  requests  its  return  by  the  man  who  had  thus  ma<le  a  false  charge. 

**  When  I  saw  you  last  I  did  not  expect  ever  to  see  you  again, — to  be  alive 
many  days.     God  was  kinder  to  me  than  were  my  own  thought**." 

When  did  he  see  her  last  ?  When  had  he  seen  her  last  ?  On  the  night  of 
the  3Cth  of  December,  1870,  he  had  seen  her  upon  the  sick-bed;  it  was  the 
night  that  t'ais  terrible  charge  was  made  against  him.  The  fact  of  its  dis- 
covery had  been  for  the  first  time  communicated  to  him,  and  as  he  left  the 
house  where  it  was  communicated,  he  says,  **This  will  kill  mo,"  and  he  goes 
forth,  as  he  said,  amidst  the  storm.  Then  is  when  he  saw  her.  '^  I  did  not 
expect  1o  see  you  again,  or  be  alive  many  days.  God  was  kinder  to  me  than 
were  my  own  thoughts."  What  were  his  thoughts?  What  were  his  thoughts, 
and  why  did  he  never  cxpecc  to  see  her  again  ?  What  were  his  thoughts  ? 
Why,  when  this  news,  the  fact  of  the  discovery  of  this  crime,  had  been  com- 
municated to  him,  it  came  upon  him  like  a  stroke  of  lightning.  Well  might 
he  exclaim  :  **  I  was  thunderstruck;  it  came  upon  me  like  a  stroke  of  light- 
ning." He  saw  then  the  consequences  of  the  discovery  of  such  a  crime;  he 
saw  an  indignant  world  denouncing  the  seducer,  and  that  man  a  Christian 
minister,  and  he  didn't  believe  he  could  endure  the  agony  such  a  discovery 
would  bring,  and  he  had  made  up  his  mind  to  end  his  sufferings  and  to  end 
his  misery,  by  taking  his  own  life.  Explain  it  upon  any  other  theory,  if  you 
can.     God  was  kinder  to  him  than  were  his  own  thoughts  : 

**  The  friend  whom  God  sent  to  me,  Mr.  Moulton,  has  proved,  above  all 
friends  that  ever  I  had,  able  and  willing  to  help  me  in  this  terrible  emergency 
of  my  life.  His  hand  it  was  that  tied  up  the  storm  that  was  ready  to  burst 
upon  our  heads;" — his  hand  it  was  that  tied  up  the  storm  that  was  ready 
to  burst  on  our  heads,  on  my  head,  and  on  the  head  of  my  victim. 

He  I\ad  tied  up  the  storm.      How  had  he  tied  up  the  storm  ?     Why,  he 


Jan.  11,  1875.]  FOtt     PLAlSTTfB*,  S91 

had  appealed  to  Mr.  Tilton,  in  conseqaeDce  and  for  the  sake  of  his  family, 
for  hi?  children,  and  for  the  thousands  that  would  be  affected  by  sach  an  ex- 
posure; he  had  induced  him  to  forbear  and  not  to  expose  this  secret.  That 
was  the  way  the  storm  had  been  tied  up  by  the  hands  of  Moulton,  whom  he 
says  God  had  sent  to  him  in  this  terrible  emergency  of  his  life.  Explain  it 
by  any  other  hypothesis  if  you  can.  But  if  this  theory  be  true,  just  at  that 
particular  time,  it  was  an  emergency  in  Mr.  Tilton'a  life,  and  not  in  the  de- 
fendant's. He  had  lost  his  place.  All  that  Mr.  Beecher  had  done  was  to 
give  a  little  advice.  What  was  the  emergency  in  his  life  that  whs  so  terrific 
that  he  contemplated  self-destruction,  and  would,  but  for  Moulton's  interpo- 
sition, whom  God  had  sent  in  this  terrible  emergency  of  his  life  ?  and  you 
will  see  in  every  letter,  and  in  every  act,  during  the  entire  four  3'ears  of  con- 
cealment, of  planning  and  of  plotting;  every  successful  movement  that  has 
been  made  to  keep  from  the  public  the  truth,  is  attributed  to  God,  and  every 
step  that  looks  like  an  exposure,  or  tendw  to  expose  the  truth  to  the  world,  is 
attributed  to  the  devil.  **He"  (Moulton)  **  will  be  a  true  friend  to  your 
honor.  Will  you  return  it  to  me  by  his  hands  ?  I  am  very  earnest  in  this 
wisli,  for  all  our  sakes,  as  such  a  letter  ought  not  to  be  subject  to  even  a 
chance  of  miscarriage."  What  does  the  letter  refer  to?  What  is  he  talking 
about  in  this  letter  that  makes  it  so  important  to  *^all  of  us"  that  its  con- 
tents should  not  be  subject  to  the  chance  of  miscarriage — that  it 
should  not  come  to  the  public  ?  What  are  they  talking  about  ? 
What  is  the  defendant  talking  about  in  this  letter  that  makes  it 
of  such  paramount  importance  that  this  statement  should  be  re- 
turned to  him,  and  by  the  hand  of  Mr.  Tilton,  so  that  there  should  be  no 
possibility  of  its  falling  into  other  hands  and  its  contents  becoming  known  ? 
What  is  he  talking  about  ?  What  does  he  refer  to  ?  What  crime  has  it 
reference  to  ?  Some  terrible  thing — something  so  terrible  that  it  induced  him 
to  contemplate  the  taking  of  his  own  life  until  God  sent  him  Moulton,  who 
tied  up  the  storm  that  was  about  to  burst  on  the  heads  of  the  seducer  and  the 
seduced.  In  this  same  letter  he  says,  **You  have  no  friend,  Theodore 
excepted,  who  can  so  serve  you  as  Moulton."  Why  should  he  thus  speak  of 
Theodore  ?  **  No  friend  except  Theodore.''  Theodore  is  your  best  friend — 
the  best  friend  you  have  in  the  world;  and  yet,  but  a  short  time  before  that 
the  story  of  Theodore's  treatment  of  his  wife,  as  related  by  Bessie  Turner, 
shocked  him ;  and  as  related  by  the  ^ife  hei^pelf,  seemed  to  him  like  a  night- 
mare dream.  Were  there  ever  such  changes,  such  transposition  of  opinion, 
with  reference  to  mortal  man,  as  this  case  exhibits  in  the  defendant  toward 
the  plaintiff?  And  all  because  on  the  30th  of  December,  1870,  the  plaintiff 
had  falsely  accused  the  defendant  of  one  of  the  most  damnable  crimes  to  be 
charged  against  a  person  I  **  He  will  be  a  true  friend  to  her  honor."  Her 
honor  was  involved,  and  the  fact  that  involved  her  honor  was  known  to 
Moulton.  This  letter  indicates  that  fact,  that  Moulton,  at  that  time,  knew 
all  about  it.  He  knew  that  he  did.  He  is  writing  to  her,  giving  her  courage, 
— **  Moulton  will  ,l)e  a  true  friend  to  her  honor."  Her  honor  was  involved, 
and  Mr.  Moulton  had  charge  of  the  secret,  the  exposure  of  which  would 
destroy  her  honor.    How  had  her  honor  been  involved  ?     Who  had  involved 
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it  ?  **The  past  is  ended,  but  is  there  no  wiser,  higher,  holier  future  ?  May 
not  Moulton  be  the  priest  in  the  sanctuary  of  reconciliation  ?  "  What  doe8 
all  this  mean,  gentlemen  ?  Tell  me  what  it  means.  Take  those  letters,  with- 
out knowing  anything  of  the  case,  or  without  knowing  anything  of  the 
parties,  each  letter  without  signature  or  date,  and  what  would  you  say  the 
parties  were  talking  about  ?  Why,  the  one  sin  of  adultery,  not  to  be  named 
in  their  correspondence,  except  in  the  manner  in  which  it  is  named,  and  it  is 
named,  to  common  intelligence,  as  plain  as  though  **  adultery  ''  ran  through 
every  letter  and  was  incorporated  in  every  sentence  of  this  correspondence  for 
three  or  four  years. 

Now,  I  will  call  your  attention  to  a  circumstance,  as  throwing  light  upon 
this  transaction  that  occurred  at  this  period,  during  this  month,  that  sets  at 
rest  forever  the  fact  that  Mr.  Moult(m  had  in  charge  facts  and  secrets  relating 
to  the  defendant's  moral  character,  that  Moulton  was  intrusted  by  him  with 
the  management  of  these  facts,  and  that  they  related  to  his  moral  delinquency. 
On  the  18th  of  February,  1871,  Mr.  Dana  sent  a  note  to  Mr.  Bonner,  including 
a  printed  slip,  referring  to  these  delinquencies,  threatening  its  publication, 
and  Mr.  Bonner  immediately  transmits  them  to  Mr.  Beecher,  with  a  letter 
marked  **  strictly  confidential,"  and  they  are  taken  immediately  to  Moulton. 
this  letter  of  Mr.  Bonner,  and  the  note  of  Mij.  Dana,  and  the  slip,  although 
marked  ** strictly  confidential,"  and  its  return  requested,  they  are  taken  to 
Mr.  Moulton  and  put  in  his  hands  to  manage  the  case.  And  Mr.  Beecher 
takes  Mr.  Moulton  over  and  introduces  him  to  Mr.  Bonner,  retiring  and 
leaving  Mr.  Moulton  there  to  explain  this  matter,  and  on  that  occasion  Mr. 
Moulton  succeeded  again  in  throwing  off,  to  a  certain  extent,  the  suspicion, 
by  denying  the  truth  of  the  charge,  and  for  that  is  he  to  be  condemned  ?  It 
met  Mr.  Beecher's  approval  then,  and  called  down  upon  Moulton's  head  his 
blessings  for  four  years,  Sundays  and  weekdays,  and  on  this  occasion  it  suc- 
ceeded again.  Shall  he  be  condemned  because  he  denied  the  truth  ?  Or  shall 
you  disbelieve  him  because  he  denied  the  truth  ?  Oh  I  no.  When  Mr. 
Moulton  was  denying  the  truth  of  these  charges,  he  was  then  a  messenger 
sent  from  God.  When  he  tells,  under  the  solemnity  of  his  obligation,  the 
truth,  he  is  a  vicegerent  of  hell. 

Well,  gentlemen,  I  come  now  to  consider  another  period  in  this  case,  run- 
ning from  February  7th  to  the  2nd  of  April,  1872.  As  a  part  of  this  arrange- 
ment to  keep  the  secret  from  the  public,  it  had  been  agreed  that  neirher  Mr. 
Beecher  should  write  to  Mrs.  Tilton,  nor  she  to  him,  without  the  knowledge 
of  Mr.  Moulton ;  that  they  should  have  no  communication  with  each  other 
without  his  permission,  and  you  will  see  by  the  letter  of  February  7th,  Mr. 
Beecher  says  that  it  is  written  by  permission,  and  that  he  can  never  speak  to 
her  again  without  Theodore's  permission,  and,  therefore,  it  becomes  import- 
ant to  ascertain  what  relations  these  parties  assume  to  each  other  after  that 
period.  The  matter  seemed  to  have  been  reasonably  settled.  Theodore  had 
written  this  letter  of  February  7th.  Mr.  Beecher  had  written  to  Moulton, 
and  he  had  written  to  Mrs.  Tilton,  and  there  seemed  to  be  a  prospect  that  this 
secret  would  forever  be  buried,  and  it  inspired  a  feeling  of  security  on  the 
part  of  the  defendant,  and,  as  a  consequence  of  that,  a  clandestine  correspond- 
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ence  ensued  between  him  and  the  woman  whom  he  had  debauched,  and  the 
first  letter  upon  that  subject  was  written  to  him  March  8th,  in  which  she  says: 
''  My  dear  Frieud :  Does  your  heart  bound  towards  all  as  it  used  ?  So  does 
mine."  I  will  not  stop  to  read  the  whole  of  these  letters.  I  will  only  call 
your  attention  to  the  ideas  contained  in  them.  Mr.  Beecher  replies,  and  I 
will  read  but  a  sentence  or  two  of  this  letter: 

'*  If  it  would  be  a  comfort  to  you  now  and  then  to  send  me  a  letter  of  true 
inwardness,  the  outcoming  of  your  inner  life,  it  would  be  safe,  for  I  am  now 
at  home  witl)  my  sister,  and  it  is  permitted  to  you." 

Bear  in  mind,  gentlemen,  that  when  this  letter  was  written,  this  is  the  first 
communication,  so  far  as  we  know,  tliat  Mr.  Beecher  has  with  Mrs.  Til  ton 
after  the  letter  of  February  7th,  which  was  written  for  Mr.  Tilton  to  see,  but 
the  first  private  letter  he  writes  her,  or  correspondence  between  him  and  Mrs. 
Tilton,  and  this,  bear  in  mind,  is  long  after  Mrs.  Tilton  has  written  her  con- 
fession, after  she  wrote  her  retraction,  and  after  she  had  written  the  letter  and 
it  had  been  known  to  Mr.  Beecher,  in  which  she  speaks  of  a  letter  he  obtained 
as  having  been  obtainei^  by  his  dictation.  Not  a  word.  She  had  falsely  accused 
him  of  this  infamous  crime.  She  had  retracted  and  re-retracted,  taken  back 
and  re-asserted,  and  the  first  communication  that  they  have  upon  the  subject 
there  is  no  allusion  made  to  all  this  that  has  passed.  No  reference  to  it  what- 
ever on  either  side.  Tliink  of  it,  gentlemen,  think  of  it.  A  woman  accuses 
you  falsely,  makes  a  false  charge  against  you,  makes  a  false  confession  to  her 
husband,  reiterates  that,  and  you  write  her  a  letter  requesting  her  to  communi- 
cate with  you,  giving  the  reasons  why  it  will  be  safe  for  her  to  do  it,  and  in 
this  first  correspondence  there  is  no  allusion  made  to  what  has  transpired; 
tliere  is  no  reference  made  to  it;  there  is  no  explanation  asked  from  the  lady 
why  she  had  made  such  a  cliarge,  how  she  could  have  made  such  a  charge, 
knowing  it  to  be  false ;  how  she  could  make  such  a  charge,  and  then,  having 
retracted,  how  she  could  reiterate  it  again,  and  make  the  additional  false 
charge  that  he  had  extorted  the  retraction  from  her.  Not  a  word,  no  reply; 
but  just  such  correspondence  as  you  would  expect  between  a  married  man  and  a 
married  woman  not  his  wife,  if  improper  relations  existed  between  them. 
Bad  enough  for  any  married  man  to  write  such  a  letter  as  that  to  a  married 
woman  not  liis  wife,  under  any  circumstances.  Bad  enough ;  but  think  of  a 
minister  of  the  Gospel  holding  such  correspondence,  under  the  circum- 
stances of  yiis  letter,  and  no  allusion  whatever  made  to  tlie  fact  as  to  what 
had  transpired  prior  to  this  I  If  it  is  in  the'power  of  man  to  explain  it,  con- 
sistent with  innocence,  I  should  be  glad  to  hear  the  explanation.  I  want  to 
hear  that  explanation.  If  it  is  in  the  power  of  man  to  explain  it,  consistent 
with  innocence,  I  want  to  hear  it;  you  want  to  hear  it.  I  aver  that  it 
is  not.  But,  gentlemen,  if  there  C(mld  be  any  possibility  of  misapprehend- 
ing the  meaning  of  this  correspondence,  there  was  a  little  note  accompanying 
this,  which  ^  think  leaves  no  doubt  upon  the  subject: 

**My  Dear  Mrs.  Tilton:  If  I  don't  see  you  to-morrow  night,  I  will 
next  Friday.     I  will  be  gone  all  the  forepart  of  next  week. 

Truly  yours,  H   W.  B." 

Why,  I  ask,  if  there  was  no  improper  relation  between  these  parties  does 
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he  take  the  paiDS  to  inform  her  that  she  might  write  him  now,  beciiusc  it  is 
safe ;  and  it  is  safe  because  he  is  home  alone  with  his  sister  ?  Why  was  it 
not  safe,  if  he  expected  a  proper  correspondence  with  a  Cliristian  woman,  one 
of  his  own  parishioners?  Why  does  he  take  the  trouble  to  inform  her  that  it 
is  safe  to  do  it  then,  because  then  he  is  home  there  with  his  sister  !  And 
after  the  scenes  of  the  few  months  prior,  after  the  agony  that  he  had  gone 
through  on  the  30th  of  December,  when  he  says,  in  his  letter  of  February  Ttli 
he  never  expected  to  see  her  again,  or  be  alive  many  days,  that  he  could 
never  speak  with  her  again  without  her  husband^s  j)ermi38ion,  aud  he  didn't 
know  then  whether  it  would  be  prudent  or  proper,  without  the  knowledge  of 
that  husband,  and  without  the  knowledge  of  the  man  whom  God  had  sent 
him,  and  to  whom  he  had  trusted  the  secret — he  writes  such  a  letter  to  a 
woman  who  had  accused  him  with  having  had  improper  relations  with  tier, 
and  then,  in  such  a  letter,  putting  in  a  slip  making  an  appointment  for  a 
meeting.  Gentlemen,  we  expect  in  this  case  to  be  judged  by  the  same  rules 
that  you  judge  other  men  by.  We  expect  in  this  case  that  you  will  judge 
the  defendant  by  the  same  rules  that  you  yourselves  would  be  judged 
by,  the  same  rules  that  you  would  judge  other  men  by.  We  do  not  cxpeit 
that  in  this  case  you  will  say  that  because  he  is  a  great  man,  because 
he  has  a  great  name,  and  that  his  fame  extends  thoughout  the  land,  tliut 
you  will  withdraw  him  in  considering  this  case  from  the  ordinary  rules  that 
you  would  apply  to  other  men.  Why,  if  any  one  of  you  should  be  caught  in 
such  a  correspondence  as  that  with  another  man's  wife,  upon  that  alone. 
without  anything  else,  you  would  be  pronounced  an  adulterer.  That  would 
be  the  judgment  of  your  fellow-man,  and  it  would  be  a  righteous  judg 
ment.  Mark  you,  gentlemen,  this  letter,  too,  is  written  by  the  man  who 
says  on  the  1st  of  January,  1871,  that  he  so  blamed  himself  because  he 
believed  that  his  counsels  had  tended  to  produce  social  unhapi»iness,  hecauHc 
he  had  been  the  cause  of  all  the  ruin  and  all  the  desolation  that  had  over- 
taken Tilton.  He  was  then  in  paroxysms  of  grief  from  the  ruin  that  he 
believed  himself,  though  unconsciously,  he  says,  to  have  been  the  cause  of — u 
home  well-nigh  ruined  and  desolated  by  his  confessed  acts;  and  yet,  writini^ 
to  that  woman,  the  mother,  the  head  of  that  home,  such  a  letter  as  that, 
without  asking  any  explanation,  without  giving  any  explanation,  without  so 
much  as  making  allusion  to  alKthis  that  had  preceded,  that  had  so  frenzied 
him,  that  had  driven  him  almost  mad,  in  fear  of  losing  his  mijid — such  a 
letter  as  that  under  such  circumstances,  as  though  nothing  had  ever  occurred 
between  them,  on  the  contrary,  she  saying,  "  Does  your  heart  bound  towards 
all  as  it  used  ?  So  does  mine."  He  replying,  **If  you  want  to  write,  it  is 
safe  now;  you  can  do  it.  I  am  alone  here  with  my  sister,  and  it  is  permitted 
to  you  to  do  it.  If  I  do  not  see  you  to-morrow  night,  I  will  on  Friday ;  I  am 
going  away  and  can  not  be  there  before."  If  that  was  ycm,  gentlemen,  any 
man  on  that  jury,  what  do  you  think  would  be  said  of  you  by  your  neigh- 
bors? The  knowledge  of  this  fact  alone,  stripped  of  every  other  considera- 
tion, stripped  of  every  other  fact,  what  would  be  the  judgment  of  mankind 
upon  such  acts  ?  Well,  gentlemen,  the  very  circumstance  and  fact  that  iherc 
was  this  clandestine  correspondence,  under  the  circumstances,   is  stroug  e.vi- 
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dencc  that  there  had  been  an  improper  intimacy  between  these  parties, 
because  if  there  had  been  no  improper  intimacy  between  these  parties — with 
a  knowledge  on  his  part,  as  he  says,  that  his  coansel,  his  presence,  had 
tended  to  produce  this  sorrow  and  this  grief  in  the  family,  he  would  have 
been  very  careful  before  he  would  have  renewed  that  intimacy.  Certainly. 
Why,  he  had  been  forbidden,  you  recollect,  ever  to  enter  the  house  again ; 
liad  been  forbidden  ever  to  speak  to  her  again;  and  could  not  speak  to  her, 
and  could  not  come  to  the  house,  and  yet  he  says  he  will  be  there.  He  writes 
to  her  Hud  renews  this  intimacy  clandestinely,  without  the  knowledge  of  the 
husband,  without  the  knowledge  of  the  man  to  whom  this  secret  had  been 
confided.  But  that  is  not  all;  she  writes  another  letter  to  him.  in  which  she 
undertakes  to  frame  excuses  for  having  confessed,  for  having  communicated 
the  fact  to  lier  husband.     The  date  of  this  is  May  3d,  1871. 

Mr,  EvarU. — What  is  this  other  one,  Mr.  Morris  ? 

Mr.  .Yc^rW*.— March  8th,  1871. 

Mr.  Shearman.  — There  is  no  date  to  that. 

Mr,  Morris. — No;  but  it  is  dated  by  other  circumstances.  We  will  show 
the  diite  to  be  as  given. 

Mr,  Evarts. — Bu£  there  is  no  date  on  it. 

Mr.  Morris. — Of  course,  there  is  no  date  on  it ;  but  we  say  it  is  March 
8th,  1871. 

Mr.  Etarts. — This  one  that  you  are  now  going  to  read  is  May  3rd,  1871  ? 

Mr,  Morris.^'MAy  3rd,  1871.  That  is  the  letter  from  Mrs.  Tilton.  The 
letter  from  Mr.  Beecher  was  later.  I  bring  it  in  in  this  connection,  because  it 
is  upon  the  same  subject.  It  is  dated  January  20th,  1872,  and  I  will  read 
but  a  small  portion  of  this. 

Mr.  Beach. — Are  you  going  to  read  the  letter  of  May  3rd,  1871  ?  You 
have  read  March  8th,  but  May  3rd  you  alluded  to. 

Mr.  MorriM. — I  read  portions  of  that  only. 

Mr.  Beach, — You  have  not  read  May  3rd. 

Mr.  Morris. — Oh,  no  [reading]:  **My  future,  either  for  life  or  death, 
would  be  happier  could  I  but  feel  that  you  forgave,  while  you  forget 
me.  In  all  tlie  sad  complications  of  the  past  year  my  endeavor  was  to 
entirely  keep  from  you  all  suffering ;  to  bear,  myself  alone,  leaving  you  for- 
ever ignorant  of  it.  My  weapons  were  love,  a  larger,  untiring  generosity  and 
nest-hiding.     That  I  failed  utterly  we  both  know,  but  now  I  ask  forgiveness." 

As  I  say,  gentlemen,  the  letter  refers,  as  we  claim — and  it  will,  I  think, 
be  made  manifest — ^to  the  fact  that  she  had  confessed  this  crime  to  her  hus- 
band, and  that  she  now  asks  his  forgiveness  for  having  made  that  confession 
to  her  husband.  In  his  letter  of  January,  1872,  the  latter  clause  reads  as 
follows.     I  will  not  take  up  your  time  by  reading  the  whole  of  the  letter: 

'*  I  shall  be  in  New  Haven  next  week,  to  begin  my  course  of  lectures  to 
tlie  theological  classes  on  preaching.  My  wife  takes  boat  for  Ilavaua  and 
Florida  on  Thursday.     I  called  on  Monday,  but  you  were  out." 

These  clandestine  letters  were  discovered  after  Mrs.  Tilton  deserted  her 
home  on  the  11th  of  July  last,  and  that  was  the  first  knowledge  the  plaintiff 
had  that  there  had  been  any  communication  between  the  defendant  and  his 
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wife.  I  have  already,  gentlemen,  called  your  attention  to  the  character  of 
these  letters,  and  safficiently  indicated  their  meaning.  But  I  will  pass  on 
to  some  other  topics.  I  have  been  speaking,  gentlemen,  of  the  facts  embraced 
(with  the  exception  of  the  one  letter  to  which  I  have  just  called  your  atten- 
tion), within  the  period  between  February  7th  and  April  2d,  1872.  The 
next  letter  in  the  order  of  these  events  is  written  by  Mrs.  Morse  to  Mr. 
Beecher,  and  by  him  delivered  to  Mr.  Moulton,  as  the  custodian  of  his  secret, 
and  I  will  call  your  attention  to  a  paragraph  of  it  as  being  to  my  mind  very 
significant.     She  commences  : 

"  My  Dear  Son  " 

Mr,  Shearman, — Is  that  January,  1871  ? 

Mr,  Morrin, — No;  this  is  October  the  21st,  the  year  not  given. 

Mr.  Shearman.— 1S71  ? 

Jfr.  Morris. — 1871.     It  commences: 

**My  Dbar  Son: — Do  come  and  see  me;  I  will  promise  that  the  secret  of 
her  life,  as  she  calls  it,  shall  not  be  mentioned.  I  know  it  is  hard  to  bring  it 
up  as  you  must  have  suffered  intensely,  and  we  will,  I  fear,  till  released  by 
death.  .  .  .  Do  you  know,  I  think  it  strange  you  should  a>k  mo  to  call 
you*  son.'  When  I  told  darling  I  felt,  if  you  could  in  safety  to  yourself 
and  all  concerned,  you  would,  be  to  me  all  that  endearing  name.  Xm  1 
mistaken  ? — Mother.'' 

**  The  secret  of  her  life  "  shall  not  be  Inentioned  if  you  will  call  to  sec  me. 
Come  and  see  me,  and  the  secret  of  her  life  which  has  caused  you,  and  all  of 
us,  and  will  until  released  by  death,  such  intense  sorrow  and  pain,  shall  not 
be  mentioned.  I  will  not  bring  that  up;  I  will  not  harrow  your  feelings  by 
alluding  to  that,  so  that  you  need  have  no  apprehension  upon  that  score ;  I 
will  not  allude  to  the  **  secret  of  her  life.''  What  arc  these  people  talking 
about  ?  What  does  this  mean,  Mrs.  Morse's  writing  to  Mr.  Beecher  such  ;i 
letter  in  such  language  as  that  ?  What  is  this  secret  of  her  life  that  is 
tormenting  them,  and  will,  until  released  by  death  ?  He  knows  about  it  ; 
she  assumes  the  fact  that  he  knows  all  about  it,  she  assumes  the  fact  that  ho 
knows  that  she  knows  all  about  it,  and  they  talk  about  it  as  a  matter  well 
understood  among  them  and  between  them.  ^*  The  secret  of  her  life  shall 
flot  be  mentioned; "  **  I  know  you  must  have  suffered  intensely  by  it,  and  we 
all  shall  hereafter  until  released  by  death."  What  are  they  talking  about, 
gentlemen  ?  What  is  this  secret  of  her  life  that  is  giving  them  so  much  paia 
and  so  much  anguish,  a  subject  that  is  not  to  be  talked  about  among  them, 
which  must  be  buried,  which  is  too  piercing,  too  sharp-pointed,  to  be  talked 
about  ?     Leave  it  alone  I     Bury  it  up  I 

Gentlemen,  in  any  ordinary  case,  where  parties  are  judged  by  the  ordinary 
rules  of  evidence,  in  any  case  that  you  might  be  called  upon  to  try  between 
people  of  less  distinction,  with  one-half  the  evidence  that  I  have  detailed  to 
you,  you  would  not  hesitate  for  a  moment  in  putting  the  seal  of  your  condem- 
nation upon  the  destroyer.  But  we  dare  not  stop  even  here.  It  would  peem 
as  though  the  case  was  proven  over  and  over  again  by  the  confession  of  the 
defendant,  by  the  confessions  of  his  victim,  by  the  knowledge  communicated 
by  her  mother,  by  these  letters,  which  are  plain,  clear,  and  unmistakable 
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Yet,  I  say,  we  dare  not  stop,  even  here,  und  I  propose,  from  this  period 
onward,  to  present  to  you  evidence  still  more  conclusive  than  any  that  has 
preceded  it;  evidence  so  clear,  so  conclusive,  so  convincicg,  that  you  will  not 
hesitate  for  a  single  moment  to  give  us  that  justice  which  we  claim  at  your 
hands.  We  come  here  from  a  blighted  and  a  desolate  home.  The  children 
of  my  client  are  scattered  in  different  parts.  He  will  return  to-night  to  as 
cold,  as  cheerless,  and  as  desolate  a  home  as  there  is  in  the  land.  And  from 
that  home  he  will  come,  in  the  morning,  to  meet  you,  fathers,  and  brothers, 
and  husbands ;  you  coming  from  your  happy  homes,  he  from  his  desolate  one. 
Until  then  I  will  close  my  remarks. 


SIXTH  DAY,  JANUARY  12,  1875. 

If  the  court  please — Gentlemen  of  the  jury :  You  observed,  nmst  have  ob- 
served, yesterday,  that  I  was  laboring  under  a  very  severe  indisposition, 
which,  I  regret  to  say,  I  am  this  morning;  and  in  my  hurry  to  get  through 
with  my  part  of  the  labor  in  this  case  I  omitted  some  points  to  which  I  should 
have  called  your  attention,  and  I  will  briefly  call  your  attention  to  some  of 
those  points  now,  before  pursuing  the  di^^cussion,  at  the  point  I  left  off  at  the 
close,  yesterday.  I  called  your  attention  to  the  interview  had  on  the  30th  of 
December,  1870,  between  Mr.  Tilton  and  Mr.  Beecher  at  Mr.  Moulton's  house, 
when  Mr.  Tilton  accused  Mr.  Beecher  of  adultery.  I  omitted  to  call  your  at- 
tention  to  the  fact  as  to  how  that  interview  was  brought  about.  On  the  26th 
of  December  Mr.  Tilton  wrote  a  letter  to  Mr.  Beecher,  at  the  suggestion  of 
Mr.  Bow  en,  demanding,  for  reasons  which  he  explicitly  knew,  his  retirement 
from  the  pulpit.  Prior  to  this,  Mr.  Tilton  and  his  wife  had  agreed  that  the 
secret  should  be  buried;  they  had  agreed  for  the  sake  of  their  family,  for  the 
sake  of  their  children,  that  it  should  not  be  exposed,  and  she,  fearing  that 
this  action  on  his  part,  although  in  the  interest  of  another,  might  lead  to 
complications  and  to  disclosures  that  would  involve  her  own  secret,  at  her 
own  solicitation  this  interview  was  sought,  and  it  was  a  friendly  interview. 
Its  purposes  were  not  to  expose  the  secret  or  the  crime  which  Mr.  Beecher  had 
committed,  but,  on  the  contrary,  to  put  him  upon  his  guard  as  against  an- 
other man  from  whom  he  feared  certain  stories  that  were  afloat;  and  it  was 
in  consequence  of  this  understanding  and  this  ari*angement  that  this  inter- 
view was  had;  and  the  letter  which  Mrs.  Tilton  wrote  the  same  night,  the 
tjOth  of  December,  1870,  shows  that  it  had  been  understood  and  agreed  between 
her  and  her  husband  that  this  secret  should  not  be  made  known.  And  it  was 
with  this  letter  in  his  possesvsion,  and  the  letter  written  the  next  morning  by 
Mrs.  Tilton,  that  Mr.  Moulton  had  his  interview  with  Mr,  Beecher  on  the 
night  of  the  31st  of  December,  1870,  and  the  closing  line  of  this  letter  is, 
'*  You  and  I  both  are  pledged  to  do  our  best  to  avoid  publicity."  So  that  y<m 
will  perceive  that  this  interview  and  the  statement  of  these  facts  to  Mr.  Beecher 
was  not  for  the  purpose  of  exposing,  but  to  carry  out  the  pledge  that  he  had 
made  to  his  wife,  that  these  secrets  should  not  be  exposed,  and  so  to  put  liim 
on  his  guard  against  another,  that  that  purpose  might  be  attained.  I  called 
your  attention  briefly  from  that  point  to  the  leading  facts  and  features  in  this 
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case,  and  I  will  not  trouble  3'ou  now  by  recapitulating  those  facts,  except  to 
call  your  attention  to  one  fact  which  I  omitted  to  mention,  and  that  is,  that 
the  letter  to  which  I  adverted  yesterday,  containing  a  clear,  explicit,  and  un- 
equivocal confession  of  guilt  on  the  part  of  Mrs.  Tilton,  was  written  when  her 
husband  was  some  five  or  six  hundred  miles  away  from  her. 

During  the  period  of  which  I  was  speaking  at  the  adjournment  of  the 
court,  to  wit,  in  1871,  trouble  began  to  brew  in  another  quarter.  Inquiries 
began  to  be  made  by  certain  members  of  Plymouth  Church.  Some  were 
suggesting  that  action  should  be  taken  with  a  view  of  dropping  Mr.  Tilton's 
name  from  the  record;  and  in  the  Fall  of  1871  there  was  a  meeting  held  by 
the  Examining  Committee  for  the  purpose  of  considering  the  propriety  of 
dropping  his  name  from  the  roll  cf  membership  of  Plymouth  Church.  Mr. 
Beccher,  at  his  request,  was  appointed  at  that  time  a  Committee  to  wait  upon 
Mr.  Tilton,  and,  as  he  said,  to  remonstrate  with  him,  and  induce  his  Ifeturn 
again  to  the  church,  into  which  he  had  not  entered  since  the  3rd  of  July,  1870. 
That  was  the  proper  course  to  have  been  taken  by  the  Committee  and  by  Mr. 
Beecher,  if  the  object  had  been,  as  then  stated,  to  remonstrate  with  Mr.  Til- 
ton and  induce  his  return  again  to  the  church ;  but  I  shall  be  able  to  show 
you,  I  think,  to  your  satisfaction,  that  there  was  another  purpose,  another 
object,  another  point  to  be  gained  by  this  action,  and  that  was  the  conceal- 
ment of  the  crime  that  we  charge  against  Mr.  Beecher.  True,  as  it  is  said, 
if  a  brother  has  gone  astray,  you  should  remonstrate  with  him  :  **lf  thy 
brother  shall  trespass  against  thee,  go  and  tell  him  his  fault  betvveen  thee 
and  him  alone.  If  he  shall  hear  thee,  thou  hast  gained  thy  brother,  but  if 
he  will  not  hear  thee,  then  take  w^ith  thee  one  or  two  more,  that  in  the  mouth 
of  two  or  three  witnesses  every  word  may  be  established."  In  this  case  there 
were  not  two  or  three  more  taken.  The  defendant  knew  when  he  was  ap- 
pointed on  that  Committee  to  remonstrate,  as  he  said,  with  Mr.  Tilton,  with 
a  view  of  inducing  his  return  into  the  churoh,  he  knew  that  it  was  as  impos- 
sible to  have  him  return  to  that  church  as  it  is  to  move  the  mountain.  He 
knew  that  that  man  had  received  such  a  wound  in  his  heart,  and  at  his  hand, 
that  he  never  again  could  sit  and  hear  the  man  who  had  thus  inflicted  this 
wound,  explain  the  law  as  it  was  thundered  from  Mount  Sinai,  or  the  teach- 
ings of  the  Master  from  the  Mount.  Action  was  delayed  for  a  considerable 
time.  Membere  were  anxious  to  have  a  report  of  this  Committee  who  was  to 
remonstrate  with  the  erring  brother,  and  during  ^he  interval,  instead  of  try- 
ing to  induce  him  to  return  again  to  the  church,  what  does  he  do  ?  He  ap- 
peals to  his  friend  Mr.  Moulton  to  induce  him  to  leave  the  church,  to  resign 
his  membership  from  the  church,  and  he  writes  Mr.  Moulton  a  letter,  appeal- 
ing to  him  to  use  his  offices  to  induce  Mr.  Tilton  to  resign  from  the  church  : 

**  There  are  two  or  three  who  feel  anxious  to  press  action  on  the  case.  It 
will  only  serve  to  raise  profitless  excitement  when  we  need  to  have  quieting. 
There  are  already  complexities  enough.  We  do  not  want  to  run  the  risk  of 
the  complications  which  in  such  a  body  no  man  can  foresee  and  no  one  control.'' 

What  were  the  complications  of  this  case  that  could  not  be  submitted  to 
an  investigation  of  the  Committee  of  his  own  church,  whose  duty  it  was  to 
investigate  just  such  matters  f 
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Mr,  fie^c^.— What  is  the  date  of  that  letter  ? 

Mr,  MorriM. — December  3rd,  1871. 

**  Since  the  connection  is  really  formal,  and  not  vital  or  sympathetic,  why 
should  it  conrinue,  with  all  the  risk  of  provoking  irritating  measures? 
Every  day's  reflection  satisfies  me  that  this  is  the  course  of  wisdom,  and  that 
T.  will  be  the  stronger,  and  B.  the  weaker,  for  it." 

That  is,  Bowen  the  weaker  for  it. 

* '  You  said  that  you  meant  to  effect  it.  Can't  it  be  done  promptly  ?  If 
1  letter  is  written  it  had  better  be  very  short,  simply  announcing  with- 
irawal,  and  perhaps  with  an  expression  of  kind  wishes,  &c." 

Do  facts  like  these  need  any  comment  ?  The  defendant,  the  pastor  of  his 
church,  securing  himself  to  be  appointed  as  the  .sole  Committee  for  the 
avowed  purpose  of  inducing  Mr.  Tilton's  return  to  the  church,  and  at  the 
same  time,  while  delaying  the  report,  planning,  plotting,  devising  means  to 
have  him  withdraw  from  the  church.  But  finally  a  report  is  made;  that  ho 
had  seen  Theodore,  and  that  he  had  had  great  troubles,  pecuniary  and  other- 
wise, and  it  would  be  better  for  the  Committee  not  to  take  further  action  at 
that  time ;  and  the  advice  was  taken,  and  once  more  they  have  succeeded  in 
staving  ofl^,  preventing  an  investigation  that  would  reveal  the  truth.  The 
reason  of  this  action  on  the  part  of  the  church  was  the  publication  of  the 
biography  of  Mrs.  Woodhull,  and  Mr.  Beecher,  fearing  that  if  action  was 
taken  it  would  incense  Mr.  Tilton,  and  thus  lead  to  an  expo.sure  of  the  whole 
(liflBculty,  he  wa-J  anxious  to  avert  the  threatened  catastrophe  and  keep  off 
the  day  of  judgment;  and  the  device  succeeded,  for  a  time  at  least.  But  it 
was  only  a  temporary  success.  As  were  all  the  devices  that  were  resorted  to 
during  the  four  years  succeeding  the  commission  of  this  crime,  it  was  but 
temporary.  , 

Foolish  man!  foolish  men!  to  believe  that  you  could  permanently  bury  up 
*<uch  a  crime  as  that  I  No;  not  until  the  immutable  laws  of  Omniscience  are 
changed  I  Sooner  or  later,  such  a  sin  will  be  found  out.  But  no  sooner  is 
one  difficulty,  or  threatened  difficulty,  put  aside  by  some  device,  than  another 
difficulty,  as  was  natural  and  to  be  expected,  looms  up,  and  that  contingency 
has  to  be  met  in  the  same  way.  Mrs.  Woodhull  had  become  possessed  of 
some  facts,  and  there  was  a  threatened  exposure  from  that  quarter,  and  in 
order  to  prevent  that,  another  de>'ice  must  be  resorted  to,  and  that  was  to 
try  and  placate  her  by  kindness,  and  for  a  time  that  device  succeeded; 
but  like  all  others,  it  was  but  temporary.  ^Ir.  Moulton,  Mr.  Tilton,  Mr. 
Beecher,  all  trying  to  placate  her,  to  keep  her  quiet,  to  prevent  her  from  mak- 
ing the  e.xposure  or  publishinjj;  anythiug  concerning  the  difficulty,  because  it 
would  lead  to  complications  that  would  in  the  end  reveal  the  whole  secret. 
So,  when  Mrs.  Woodhull  writes  to  Mr.  Beecher,  requesting  him  to  preside  at 
a  meeting,  he  turns  it  over  to  >Ir.  Moulton,  his  friend,  his  protector,  and 
asks  his  judgment  upon  it,  and  puts  himself  wholly  and  exclusively  in  his 
charge. 

"  Do  with  me  as  you  think  best.  I  have  trusted  you  heretofore,  and  have 
never  been  mistaken.     I  trust  y<m  now — " 

As  he  savs  in  his  letter  of  Januarv  2,  1872; 
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^'If  you  think  it  is  best  that  I  should  preside  at  the  meeting,  I  will  do 
so.  I  don't  want  to  do  it ;  I  would  rather  not  do  it,  but  if  you  say  so,  I 
must  do  so.  I  leave  all  to  your  judgment.  Though  it  may  idvoIvc  my  repu- 
tation in  the  estimation  of  many ;  though  it  may  subject  me  to  criticism,  as 
it  undoubtedly  will ;  though  it  may  injure  me  in  public  estimation  to  preside 
as  requested,  yet,  as  you  say,  as  yon  advise,  so  will  I  do."  What  do  you 
think,  gentlemen,  must  have  been  the  secret  entrusted  to  Mr.  Moulton  that 
would  induce  Mr.  Bcecher  so  completely,  so  absolutely,  to  abaudon  himself  to 
him,  placing  his  reputation  in  his  hands,  laying  aside  liis  own  judgment  as  to 
what  was  proper  in  his  situation,  leaving  it  all  with  him,  having  no  mind, 
no  judgment,  no  will  of  his  own  with  reference  to  his  action,  but  leaving  it 
all  with  Moulton  ?  At  this  time,  bear  in  mind,  gentlemen,  it  was  more  than 
a  year  after  the  letter  of  contrition  had  been  written ;  it  was  after  the  bio- 
graphy had  been  written  that  so  much  has  been  said  about ;  it  was  after  Til- 
ton  had  presided  at  the  Steinway  Hall  meeting — iu  fact,  it  was  after  he  had 
done  everything  that  identified  his  name  with  this  woman,  and  all  for  Mr. 
Beecher's  sake.  But  that  is  not  all.  After  this — after  Mr.  Tilton  himself  bad 
ceased  to  have  anything  to  do  with  Mrs.  Woodhull,  we  find  a  friendly  letter 
from  her  to  Mr.  Beecher  dated  June  Sd,  1872,  in  which  she  calls  upou  him 
for  aid  and  assistance  in  the  difilculties  with  which  she  was  surrounded  then 
*  in  the  Gilsey  House.  The  proprietors  threatening  to  tuni  her  out,  she  calls 
upon  him  for  aid  long  and  long  after  Mr.  Tilton  had  ceased  to  have  anything  to 
do  with  her,  and  after  he  says  that  he  had  had  an  interview  in  which  she  was 
angry  and  threatening,  because  he  had  peremptorily  refused  to  preside  at  the 
meeting.  And  jet,  notwithstanding  this  angry  talk  between  them  and  this 
peremptory  refusal  to  preside  at  the  meeting,  we  find  an  invitation  from  her, 
and  he  turning  it  over  to  Mr.  Moulton  to  decide  for  him,  long  after  Mr.  Til- 
ton had  ceased  to  have  anything  to  do  with  her — a  friendly  communication 
from  her ;  an  appeal  to  him  for  aid. 

And  now,  gentlemen,  as  a  relief  to  this  planning,  and  plotting,  and  de- 
vising, and  scheming  for  the  purpose  of  covering  up  this  crime,  let  me  call 
your  attention  to  another  frank,  full,  open,  complete  and  clear  confession  of 
his  guilt  made  by  himself  on  the  5th  of  February,  1872.  Prior  to  the  writing 
of  this  letter,  Mr.  Beecher  had  met  Mr.  Tilton  in  the  cars  going  East ;  he  had 
had  a  friendly  interview  with  Mr.  Tilton,  and  on  his  return  he  received  a 
letter  to  which  allusion  is  made  from  Mr.  Tilton's  wife,  which  induced  him 
to  fear  that  there  was  danger  of  some  action  being  taken  with  reference  to 
this  crime,  and  he  says  of  his  demeanor  on  that  occasion: 

'^He  was  kind;  we  talked  much.  At  the  end  he  told  me  to  go  on  with 
my  work  without  the  least  anxiety  in  so  far  as  his  feelings  and  actions  were 
the  occasion  of  apprehension." 

What  does  that  mean  ?  In  1872 — the  3d  of  February,  1872— over  a  year 
after  it  is  alleged  that  Mr.  Tilton  had  made  a  false  accusation  against  the 
pastor  of  Plymouth  Church,  you  find  them  having  this  friendly  conversation, 
and  Mr.  Tilton  assuring  Mr.  Beecher  that  he  may  go  on  with  his  work  with- 
out apprehensions  from  him.  Gentlemen,  was  that  the  language  and  the 
assurance  of  a  man  who  had  made  such  a  false  accusation  ?    No;  it  was  the 
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lan^ago  of  the  man  who  had  been  injured  and  wronged  to  the  man  who 
had  thus  injured  and  wronged  him,  saying  to  him:  ''Notwithstanding  the 
great  wrong  that  you  have  inflicted  upon  me,  I  forbear;  go  on  with  your 
work  ;  1  shall  not  expose  the  crime  that  you  have  committed  against  me."  If 
it  don't  mean  that,  gentlemen,  pray  what  does  it  mean  ?  And  then,  speaking 
in  a  desponding  mood,  expressing  liis  apprehensions  that  the  friendship  of 
Mr.  Moulton  may  be  cooling  towards  him,  he  says  ; 

*'  But  I  see  you  but  seldom,  and  my  personal  relations,  environments, 
necessities,  limitations,  dangers  and  perplexities  you  can  not  see  or  imagine. 
If  I  had  not  gone  through  this  great  year  of  sorrow,  I  would  not  have 
believed  that  any  one  could  pass  through  my  experience  and  be  alive  or 
sane/' 

What  were  these  dangers  ?  What  were  these  environments  ?  What  were 
these  perplexities  that  had  so  harassed  him  during  the  past  year  as  almost 
to  drive  him  to  madness  and  to  express  his  astonishment  that  he  could  have 
endured  what  he  had  endured,  and  be  either  alive  or  sane  at  that  time. 

''During  all  this  time  you  were  literally  my  stay  and  comfort.  I  should 
have  fallen  on  the  way  but  for  the  courage  which  you  inspired  and  the  hope 
which  you  breathed.  ...  I  came  back  hoping  that  the  bitterness  of 
death  was  passed.  But  T.*s  troubles  brought  back  the  cloud  with  even 
severer  suffering.  ...  No  man  can  see  the  difficulties  that  environ  me 
unless  he  stands  where  I  do.  To  say  that  I  have  a  church  on  my  hands  is 
simple  enough,  but  to  have  the  hundreds  and  thousands  of  men  pressing  me, 
each  one  with  his  keeu  suspicion  or  anxiety  or  zeal ;  to  see  tendencies  which, 
if  not  stopped,  would  break  out  into  ruinous  defense  of  me;  to  stop  ^hem 
without  seeming  to  do  it;  to  prevent  anyone  questioning  me;  to  meet  and 
allay  prejudices  against  T.  which  had  their  beginning  years  before  this;  to 
keep  serene  as  if  I  was  not  alarmed  or  disturbed;  to  be  cheerful  at  home  and 
among  friends  when  I  was  suffering  the  torments  of  the  damned ;  to  pass  sleep- 
less nights  often,  and  yet  to  come  up  fresh  and  full  for  Sunday — all  this  maybe 
talked  about,  but  the  real  thing  can  not  be  understood  from  the  outside,  nor 
its  wearing  and  grinding  on  the  nervous  system.  God  knows  that  I  have 
put  more  thought  and  judgment  and  earnest  desire  into  my  efforts  to  prepare 
a  way  for  Theodore  and  Elizabeth  than  ever  I  did  for  myself  a  hundred  fold. 
.  .  .  But  chronic  evils  require  chronic  remedies.  If  my  destruction  would 
place  him  all  right,  that  shall  not  stand  in  the  way.  I  am  willing  to  step 
down  and  out.  No  one  can  offer  more  than  that.  That  I  do  offer.  Sacrifice 
me  without  hesitation,  if  you  can  clearly  see  your  way  to  his  safety  and  happi- 
ness thereby.  I  do  not  think  that  anything  would  be  gained  by  it.  I  should 
be  destroyed,  but  he  would  not  be  saved.  Elizabeth  and  the  children  would 
have  their  future  clouded.  .  .  .  Life  would  be  pleasant  if  I  could  see 
that  rebuilt  which  is  shattered.  But  to  live  on  the  sharp  and  ragged  edge 
of  anxiety,  remorse,  fear,  despair,  and  yet  to  put  on  all  the  appearance  of 
serenity  and  happiness,  can  not  be  endured  much  longer." 

Do  you  believe,  gentlemen  of  the  jury,  that  it  was  possible  for  an  innocent 
man  to  have  penned  that  letter  ?  Do  you  believe  that  that  letter  was  written  by 
^  man  understanding  the  full  force  and  meaning  of  every  word  that  he  penned  t 
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I  say,  do  you  believe  it  possible  that  an  innocent  man  could  write  such  a 
letter  as  that  under  such  or  any  circumstances  ?  No,  gentlemen ;  he  bad  re- 
ceived the  note  of  warning  from  Mrs.  Tilton,  and  he  was  afraid  that  the 
difficulties  that  were  tlien  surrounding  Mr.  Tilton,  and  the  jrreat  load  that 
he  was  then  carrj-ing,  would  break  him  down,  and  that  he  would  be  unable 
longer  to  suffer  in  secret,  as  he  was  suffering,  whjle  to  all  outward  appear- 
ances the  man  who  had  wrought  this  ruin  was  prosperous  and  receiving  the 
plaudits  of  his  fellow-man. 

It  was  the  note,  as  he  says  in  the  letter,  a  note  of  warning,  that  he  had 
received  from  Elizabeth,  and  fearing  that  there  was  danger  ahead,  he  pours 
out  again  his  soul  to  his  friend,  hoping  thereby  that  the  appeal  might  be 
effectual.  If  he  had  said  in  this  letter,  "  I  fear  Tlieodore  Tilton  will  expose 
the  fact  of  my  criminal  relations  with  his  wife,*'  it  would  not  have  been  a 
more  clear  and  conclusive  confession  of  guilt  than  it  is.  '*  If  my  destruction 
would  place  him  all  right,  that  shall  not  stand  in  the  way.''  Place  him  all 
right?  What  had  been  done  to  him  ?  Why,  the  pretense  is  that  the  wrong 
had  been  done  to  the  defendant,  to  Mr.  Beecher  by  Mr.  Tilton,  yet,  with  con- 
scious guilt,  with  the  consciousness  of  having  wrought  this  great  ruin,  he 
says,  ^'  If  my  destruction  will  place  him  all  right,  that  shall  not  stand  in  the 
way."  If  my  destruction  will  place  him  all  right  ? — how  place  him  all  right  ? 
But  while  he  is  willing  to  do  this,  while  he  is  willing,  if  his  destruction  would 
place  him  all  right  to  be  destroyed,  he  reminds  his  mutual  friend  that  thnt 
would  not  remedy  the  evil;  that  Mrs.  Tilton  and  the  children  would  be  left 
to  a  blight ;  that  their  future  would  be  clouded ;  that  his  destruction  would 
not  prevent  the  exposure  of  the  secret.  He  would  be  destroyed — **I  would 
be  destroyed,  but  he  would  not  be  saved ;  '*  because  my  destruction  would  lead 
to  the  exposure  of  the  very  thing  that  we  seek  to  avoid.  But,  **  I  am  willing 
to  step  down  and  out.  No  man  can  offer  more:  this  I  do  offer."  X  man 
than  whom  none  in  the  country  possessed  greater  power  in  his  station,  at  the 
head  of  one  of  the  largest  churches,  engaged  in  other  enterprises,  his  name 
co-extensive  with  civilization — this  man  offering  to  step  down  and  out,  to 
vacate  his  position  and  retire  into  private  life,  if  the  man  who  on  the  30th  of 
December,  1870,  falsely  accused  him  of  an  infamous  crime,  desires  it.  Think  of 
it  for  a  moment  !  An  innocent  man  occupying  such  an  elevated  position 
accused  by  a  member  of  his  own  church,  falsely,  of  an  infamous  crime,  aiid 
after  more  than  a  year  of  planning  and  plotting  with  that  member  to  keep  the 
facts  secret,  offering  to  give  up  everything,  church,  paper,  the  **Life  of 
Clwist,"  and  every  work  in  which  he  is  engaged,  at  the  bidding  of  the  man 
who  bad  made  this  false  accusation  !  If  the  theory  of  the  other  side  be  true, 
had  Mr.  Tilton  offered  liimself  up  as  a  sacrifice,  there  would  have  been  some 
propriety  in  the  offering.  But  for  the  man  thus  ii\jured  to  offer  himself  up  as  a 
sacrifice  to  the  man  who  had  injured  him,  I  submit,  gentlemen,  is  more  than 
human  nature  can  conceive. 

**  Sacrifice  me  without  hesitation,  if  you  can  clearly  see  your  way  to  bis 
safety  and  happiness  thereby." 

**  I  am  in  the  full  flush  of  mental  vigor,  at  the  very  acme  of  fame;   I  have 
dedicated  my  life  to  the  cause  of  religion  and  morality ;  I  am  at  the  head  of 
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a  gieat  church;  I  am  editor  of  a  ^eat  Christian  pajM»r,  largely  dcpcDding 
upon  my  influence  and  my  fame;  I  am  writing  the  *  Life  of  Christ.'  the  delay 
already  in  which  has  well-nigh  brought  ruin  upon  my  friends  who  are  engaged 
in  its  publication ;  yet,  notwithstanding  all  these  interests  that  I  have  in 
charge,  notwithstanding  all  the  obligations  that  they  impose  upon  me  to  go 
forward  in  ray  work,  notwithstanding  all  this — sacrifice  me  without  hesita- 
tion, if  thereby  you  can  achieve  the  safety  and  happiness  of  the  man  who,  on 
the  I^Otli  of  December,  1870,  falsely  accused  me  of  an  infamous  crime."  No, 
gentlemen,  there  was  something  beytmd  that  that  induced  Mr.  Beecher  on 
this  occasion  thus  to  offer  himself  up  as  a  sacrifice.  He  saw  before  him  tho 
possibility  of  the  exposure  of  this  crime.  He  saw  painted  in  living  colors  thr 
ruin  that  he  had  wrought.  He  saw  the  desolation  that  he  had  caused;  and 
he  saw,  further,  the  still  greater,  more  widespread,  desolation  that  its  public 
knowledge  would  cause.  Anything  to  prevent  that,  if  it  is  possible;  if  it  is 
possible  to  do  it,  do  it — do  it!  Don't  consider  me;  I  am  not  worthy  to  be 
considered  in  this  case;  sacrifice  me;  do  with  me  as  you  please.  Do  with  me 
as  you  please,  if  you  can  thereby  secure  the  safety  and  happiness  of  the  man 
that  I  have  so  wronged — if  you  can  thereby  build  up  that  which  has  been 
shattered;  if  you  can  buihl  up  this  home  again;  if  you  can  restore  there  tho 
happiness  which  I  have  destroyed..  Do  anything,  just  as  you  please,  just 
what  you  think  best ;  I  yield  myself  wholly  and  entirely  to  you ;  I  have  nothing 
to  say — ^^ sacrifice  me  without  hesitaticmP'    He  exclaims: 

*'  Nothing  can  possibly  be  so  bad  as  the  horror  of  great  darkness  in  which 
I  spend  much  of  my  time.'' 

What  does  that  mean — *•  this  horror  of  great  darkness  " — in  which  he 
spent  most  of  the  time  ?  It  was  the  brooding  over  the  crime  that  he  had 
committed;  it  was  the  vision,  ever  present  before  him,  and  haunting  him  day 
and  night;  that  wjis  the  great  darkness — the  *'  horror  of  great  darkness,''  in 
which  he  spent  most  of  his  time.  He  saw  children  worse  than  orphaned;  he 
saw  a  home  desolated,  children  scattered,  happiness  destroyed,  hopes 
blighted;  he  saw  his  own  high  station  stained;  his  robes  soiled;  his  own 
family  disgraced ;  and  he  saw  Christendom  blush  at  the  crime  that  he  had 
committed.  No  wonder  that  he  lived  most  of  the  time  in  the  horror  of  great 
darkness. 

*'  Life  would  be  pleasant  if  I  could  sec  that  rebuilt  which  is  shattered." 
What  is  it  that  has  been  shattered,  and  what  had  he  to  do  with  the  shattering  ? 
What  does  it  mean  ?  The  answer  has  already  been  given  in  the  mind  of  each 
one  of  you,  gentlemen.  It  was  the  home  that  had  been  shattered,  and  it  was  he 
who  had  shattered  that  home,  and  **0h  !  if  I  could  see  that  rebuilt,  life 
would  be  sweet,  but  as  it  is,  I  live  in  the  horror  of  great  darkness."  *'To 
live,"  he  exclaims,  '*on  the  sharp  and  ragged  edge  of  anxiety,  remorse,  fear, 
and  despair,  can  not  be  endured  much  longer."  Every  word  penned  there  so 
carefully  was  understood  fully  by  Mr.  Beecher  when  he  penned  that  letter. 
No  man  understands  the  meaning  of  the  English  language  better  than  he,  and 
when  he  used  that  terrible  word  **  remorse  "  he  confessed  his  guilt.  The 
word  itself  is  a  confession  of  guilt,  and  implies  a  crime  behind  it  to  cause  or 
produce  the  feeling  of  remorse.     The  very  meaning  of  the  word  is  **to  bite 
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again.''  Remorse  is  something  which  ^cecps  biting  its  victim,  gnawing  him, 
preying  upon  him.  As  Crogan  says:  "When  remorse  is  blended  with  the 
fear  of  punishment,  and  rises  to  despair,  it  constitutes  the  supreme  wretched- 
ness of  the  mind."  This  is  the  remorse  that  Mr.  Beecher  felt :  a  remorse 
blended  with  the  fear  of  punishment,  thait  is  a  constant  dread  of  discovery, 
for  discovery  carried  with  it  its  own  punishment,  and  no  wonder  that  it 
should  engender  in  him,  as  one  author  describes  it,  **  the  supreme  wretched- 
ness of  the  mind."  No  wonder  that  it  should,  as  another  author  describes  it, 
**  draw  him  nigh  to  the  grave."  There  are  many  kinds  of  human  wretched- 
ness. There  is  poverty,  sickness,  bereavement.  There  are  various  types  of 
anguish,  agony,  heart  trouble;  but  remorse  is  **  the  supreme  wretchedness  of 
the  mind,"  and  that  was  Mr.  Beecher's  condition  of  mind  when  he  used  that 
word  "  remorse."  When  he  used  that  word  he  confessed  to  all  tliat  is 
contained  in  it.  lie  confessed  to  a  criminality  capable  of  producing  the 
supreme  wretchedness  of  the  mind  ;  a  guilt  which  makes  remorse  possible;  a 
guilt  which  gnaws  and  preys  up(m  him,  **  biting  like  a  serpent,  stinging 
like  an  adder."  What  was  there  at  this  time  and  at  this  period  that  should 
place  him  upon  "  the  ragged  edge  of  anxiety  and  remorse,  fear  and  despair," 
so  far  as  the  world  knew  ?  So  far  as  the  world  knew,  Mr.  Beecher  was  at 
the  acme  of  his  fame.  None  of  these  facts  which  subsequently  were  made 
public  and  so  disturbed  him  had  at  that  time  been  made  public  or  were 
known.  Bear  in  mind  that  at  the  time  he  was  living  in  the  *^  horror  of  great 
darkness,  suffering  the  torments  of  the  damned;  "  **  was  upon  the  ragged  edge 
of  despair,  fear,  and  remorse,"  the  Woodhull  publication  had  not  been  given  to 
the  world,  because  that  was  not  published  until  the  2d  of  November,  1872. 
Bear  in  mind  that  at  this  time  that  he  was  suffering  the  torments  of  the  damned, 
Mr.  Tilton's  letter  to  Mr.  Bowen,  relating  charges  of  moral  delinquency  made  by 
Mr.  Bowen,  had  not  yet  been  made  public,  because  that  did  not  see  th(; 
light  of  day  until  the  20th  of  April,  1873.  Bear  in  mind  that  Mr.  West 
had  not  at  that  time  notified  Mr.  Beecher  that  he  intended  to  prefer  charges 
against  Mr.  Tilton  and  Mr.  Bowen,  in  which  was  the  specification  averring 
that  on  the  3d  of  August,  1870,  3Ir.  Tilton  had  told  Mrs.  Bradshaw  that  he 
had  discovered  a  criminal  intimacy  between  Mr.  Beecher  and  Mrs.  Tilton,  to 
which  specification  her  name  was  attached  as  a  witness.  Bear  in  mind  that 
at  this  time  Mr.  Tilton  had  not  appeared  at  Plymouth  Church,  and  there 
confronted  its  pastor  with  the  question  whether  he  had  spoken  falsely  of  him 
or  not.  Bear  in  mind  that  at  this  time  the  council  that  so  disturbed  the  de- 
fendant had  not  yet  been  called,  nor,  until  November,  1873,  were  the  initia- 
tory steps  looking  to  that  council  taken.  Bear  in  mind  that  Mr.  Tilton's 
letter  to  Dr.  Bacon  had  not  been  published,  because  that 'was  not  published  until 
the  24th  of  June,  1874.  At  the  time  that  he  was  living  in  this  '*  horror  of  great 
darkness,"  at  the  time  that  he  was  suffering  '*the  torments  of  the  damned," 
none  of  those  things  had  been  made  public.  They  had  just  passed  through 
a  successful  pew-renting  of  the  church.  lie  had  delivered  a  course  of  lec- 
tures to  the  theological  students  of  New  Uaven  with  great  success,  and  which 
had  added  greatly  to  his  already  great  fame.  They  were  thinking  of  making 
preparations  to  celebrate  what  was  known  us  the  ''  silver  wedding,"  the  twenty- 
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fiilh  year  nf  liis  miuistrations  in  that  church ;  and  at  this  time,  when  to  the 
world  he  was  at  the  height  of  his  prosperity,  surrounded  by  powerful  friends, 
with  resources  unlimited,  with  fame  as  broad  as  Christianity  and  civilization 
— at  this  moment,  at  this  time,  thus  situated,  thus  circumstanced  in  the  eyes 
of  the  world,  standing  as  the  foremost  preacher  of  the  age,  with  nothing,  so 
far  as  the  world  knew,  to  cast  a  shadow  ficrosshis  pathway,  he  offers  to  give  it 
all  up;  he  offers  to  "step  down  and  out  "at  the  mere  suggestion  of  Mr. 
Tilton. 

Would  you  require,  gentlemen,  any  other  evidence  of  the  guilt  of  the 
defendant  than  he  has  furnished  in  the  letter  to  which  I  have  called  your 
attention,  taken  in  connection  with  the  circumstances  surrounding  him  at 
that  time  ?  No;  no  intelligent  man,  no  intelligent  juror,  I  apprehend,  would 
require  any  other  evidence,  and  if  this  language  can  be  explained  upon  any 
theory  of  innocence  I  shall  be  for  one  delighted  to  hear  the  explanation.  I 
say  to  you,  gentlemen  of  the  jury,  it  can  not  be  explained  consistent  with  in  - 
nocence.  AH  the  sophistry  and  all  the  subtleties  in  the  world  can  not  so 
gloss  and  color  the  meaning  of  that  letter  as  to  take  away  the  guilt  there  con- 
fessed— as  to  bury  the  meaning  of  those  terrible  words  in  that  letter. 

Oh  !  but  it  is  said  that  Mr.  Beecher  was  a  coward,  and  that  is  what  led 
him  to  do  these  foolish  things;  and  that  suggestion,  gentlemen,  calls  up 
another  thought  in  my  own  mind.  Bear  in  mind  that  these  letters  are  written 
by  Mr.  Beecher  voluntarily ;  they  are  written  to  the  man  who  has  been  entrusted 
with  the  secret,  whatever  it  be,  and  therefore  it  was  at  the  time  an  honest 
expression  of  Mr.  Beecher's  feelings.  If  he  had  been  an  innocent  man,  do 
you  think  he  would  voluntarily  have  written  such  a  letter  as  that  to  Mr. 
MoultoD  ?  If  he  had  been  an  innocent  man,  do  you  think  that  he  would 
have  deliberately  sat  down  and  written  such  a  letter  as  that  ?  Why,  no ;  if 
he  had  wanted  to  have  seen  Moulton  he  would  have  seen  him;  but  if  innocent 
he  would  not  have  written  such  a  letter  as  that.  And  in  all  the  letters  he  has 
written  during  the  four  years,  all  the  conversations  that  he  has  had  to 
Moulton,  there  is  never  one  intimation  that  he  is  fearful  of  a  false  accusation 
being  made ;  no  intimation  of  that.  Every  letter  and  every  act  is  based  upon 
the  theory  of  some  great  wrong  committed  by  him,  and  not  an  intimation 
anywhere  in  any  letter  written  to  a  third  party,  his  devoted  friend,  the  man 
s«'nt  to  him  by  God  as  he  says — not  an  intimation  in  any  of  those  letters  that 
he  was  fearful  of  a  false  accusation  being  made  against  him.  Why,  gentle- 
men, is  it  necessary  upon  such  facts  as  these  to  dwell  ?  An  innocent  man 
sitting  down  and  writing  such  a  letter  as  that  to  a  friend,  and  that  friend, 
one  in  whom  he  placed  implicit,  unbounded,  unquestioning  faith,  without  ever 
alluding  to  the  fact.  Oh  I  would  he  not  have  said,  ** Frank,  this  is  too  bad; 
you  know  that  this  is  false — that  this  charge  is  false ;  it  is  too  bad  that  I  should 
suffer  in  consequence  of  that.  Stop  your  friend,  stop  him."  Moulton — he 
knew  that  this  charge  was  true,  or  he  knew  that  it  was  false — and  Mr.  Beecher 
believed  that  Mr.  Moulton  knew  whether  it  was  false  or  not.  Did  Mr.  Beecher 
suppose  for  a  moment  that  Mr.  Moulton  did  not  know  whether  the  charge  was 
true  or  false  ?    Do  you  suppose  that  if  his  mind  was  hesitating  upon  that 

point,  whether  Mr.  Moulton  was  aware  of  the  truth  or  falsity  of  the  charge, 
1.— 20 
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that  he  would  not  have  informed  Mr.  Moulton  of  the  fact  ?  It  is  evident 
that  he  supposed  that  Mr.  Moulton  knew  or  believed  the  charge  to  be  true, 
and  if  he  supposed  that  Mr.  Moulton  believed  the  charge  to  be  true,  and  it 
was  false,  why  didn't  be  undeceive  him  ?  Why  didn't  he  say,  '*  Moulton,  you 
are  laboring  under  a  misapprehension  here.  You  believe  that  this  charge  is 
true.  It  is  false;  it  is  false  I"  No,  he  says  nothing  of  the  kind;  but  he  pro- 
ceeds \x\Kin  the  assumption  that  the  charge  is  true,  and  that  Mr.  Moulton 
knows  it  to  be  true,  and  he  sits  down  and  he  writes  such  a  letter  as  that 
voluntarily  to  him.  I  ask  you,  gentlemen,  again,  do  you  want  any  further 
evidence  of  the  truth  of  the  chiirjre  that  we  bring  against  Mr.  Beecher 
than  that  letter,  with  the  surrounding  circumstances  under  which  it  was 
written  ? 

Now,  gentlemen,  I  come  back  to  the  suggestion  that  I  was  about  to  make 
a  few  moments  ago.  The  claim  that  is  made  now,  that,  situated  as  Mr. 
Beecher  was,  fearful  of  this  charge  being  made,  it  was  his  cowardice  that 
induced  him  to  act  as  he  had  been  acting  for  four  years.  Why,  gentlemen, 
if  there  has  been  one  distinguishing  characteristic  of  Mr.  Beecher,  it  has 
been  his  courage,  his  boldness,  his  fearlessness.  When,  in  1863,  he  faced  the 
mobs  of  Liverpool  and  Manchester,  you  recollect  how  his  praises  rang 
throughout  this  broad  land  for  his  bravery,  his  boldness,  and  his  courage; 
when  he  is  facing  a  hostile  mob,  a  hostile  crowd,  surrounded  by  strangers, 
he  is  as  bold  as  a  lion,  but  when  he  returns  to  his  city  of  Brooklyn,  where 
be  is  all  powerful,  surrounded  by  powerful  friends,  one  word  from  whose 
lips  would  have  crushed  any  man  who  dared  utter  a  false  accusation  against 
him,  he  is  a  coward.  Ah  I  it  is  the  cowardice  of  conscious  guilt  I  The 
bravery  he  manifested  in  England  was  the  bravery  of  truth — conscicms  truth 
and  the  justice  of  his  cause.  But  here,  surrounded  by  his  church,  upheld  as 
no  man  ever  has  been  by  his  church,  in  the  city  where  he  was  all  powerful — 
here  he  is  a  coward.  What  is  it  that  makes  him  a  coward  ?  Conscious  guilt. 
A  million  of  Tiltons,  with  their  false  accusations,  could  not  frighten  that 
man.  But  one  Til  ton,  with  his  truth,  appearing  before  him,  and  he  is  a 
coward.  No,  gentlemen,  I  defend  to  that  extent  the  reputation  of  the  de- 
fendant. He  is  not  a  coward,  except  when  conscious  of  his  guilt,  and  then 
we  are  all  cowards.  When  conscious  of  his  innocence,  he  knows  no  fear,  can 
face  any  danger,  but  his  courage  all  vanishes  in  sight  of  the  great  crime  that 
he  has  committed.  No  man  can  be  brave,  no  man  can  be  courageous,  when 
he  sees  before  him  a  desolated  home  that  he  himself  has  made  desolate.  No 
man  can  be  brave  when  he  sees  a  oncd  happy  and  loving  wife  and  mother 
debauched  and  an  outcast.     No,  in  the  presence  of  that  man,  he  exclaims  : 

**Do  with  me  as  you  choose;  sacrifice  me  at  your  will — anything;  I 
deserve  it;  I  merit  it.  I  offer  myself  up  as  a  sacrifice  to  the  man  that  I  have 
80  wronged." 

But,  gentlemen,  this  letter  but  breathes  the  spirit  of  all  his  letters  upon 
this  subject.  Every  letter,  if  written  to  Moulton  in  pure  friendship,  con- 
tains some  allusion  to  this  dark  subject.  On  March  25th,  1872,  he  writes  to 
Mr.  Moulton,  in  which  he  says  : 

**I  have  been  doing  ten  men's  work  this  winter,  partly  to  make  up  lost 
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time,  and  partly  because  I  live^  under  a  cloud,  feeling  every  month  that  I  may 
be  doing  ray  last  work." 

He  is  living  under  a  cloud,  expecting  that  every  month  may  be  his 
last,  because  fearful  and  apprehensive  that  at  any  time  this  great  secret 
should  be  made  known,  and  if  made  known,  that  that  would  be  the  end  of 
his  usefulness.  That  is  the  way  that  he  talked  of  this  for  a  long  time;  and, 
as  I  will  show  you  before  I  get  through,  was  willing  at  any  time  to  have 
vacated  his  pulpit,  to  have  resigned  his  ministry,  to  have  avoided  the  ex- 
posure of  this  secret. 

During  this  time  of  which  I  am  now  speaking  another  difficulty  arose. 
As  I  said  a  little  while  ago,  it  has  been  a  succession  of  difficulties  to  keep 
down  this  fact.  They  have  had  to  resort,  first  to  one  device,  and  another 
and  another,  and  as  one  was  put  away  another  arose  because  of  the  impos- 
sibility of  concealing  permanently  such  a  crime.  Mr.  Tilton  had  lost  his  sit- 
uation. There  was  a  penalty  attached  to  the  contract,  and  that  had  not  been 
adjusted  or  settled;  and  Mr.  Tilton  had  instructed  his  lawyers.  Judge 
Reynolds  of  this  court,  and  Mr.  Ward,  to  commence  suit.  That  wa^  another 
cause  of  alarm.  Fearful  that  that  would  lead  to  the  exposure  of  the  secret, 
the  defendant  was  anxious  that  some  measures  should  be  taken  to  prevent  a 
suit  between  Mr.  Tilton  and  Mr.  Bowen,  and  finally  an  arbitration  was 
entered  into,  Mr.  Claflin,  Mr.  Storrs,  I  think,  and  Mr.  Freeland  being  the 
arbitrators.  At  the  conclusion  of  that  arbitration,  or  after  that  arbitration, 
another  device  was  resorted  to  to  keep  down  the  scandals  that  were  being 
afloal  at  this  time,  and  a  covenant  was  entered  into,  signed  by  Mr.  Bowen,  by 
Mr.  Beecher,  and  by  Mr.  Tilton,  and  I  will  call  your  attention  to  a  sentence  of 
the  portion  signed  by  Mr.  Beecher. 

*'If  I  have  said  anything  injurious  to  the  reputation  of  either"  [that  is 
Mr.  Tilton  and  Mr.  Bowen  J  '*  or  have  detracted  from  their  standing  and  fame 
as  Christian  gentlemen  and  members  of  my  church,  I  revoke  it  all,  and 
lioartily  covenant  to  repair  and  reinstate  them  to  the  extent  of  my  power." 

Mr,  Bench. — When  was  that  ? 

Mr,  Morris. — Tlie  2d  of  April,  1872.  As  first  prepared,  the  part  of  the 
covenant  signed  by  Mr.  Tilton  made  him  deny  that  there  were  any  charges 
against  Mr.  Beecher,  so  far  as  he  was  concerned.  That  he  refused  to  sign, 
but  did  sign  the  part  agreeing  not  to  reiterate  charges  Mr.  Bowen  had  made 
against  Mr.  Beecher,  it  having  no  reference  to  the  charge  that  we  are  investi- 
gating now ;  but  it  was  one  of  the  devices  resorted  to  to  cover  up  guilt  and  to 
prevent  the  exposure  of  crime.  And  bear  in  mind,  gentlemen,  that  this  cov- 
enant was  signed  on  the  2d  of  April,  1872,  a  year  and  a  half  after  the  charge 
made  by  Mr.  Tilton  against  Mr.  Beecher  of  adultery,  and  in  that  he  says: 

**If  I  have  said  anything  injurious  to  the  reputation  of  Theodore  Tilton" 
[putting  it  in  the  singular]  *^or  have  detracted  from  his  standing  and  fame,  as 
a  Christian  gentleman  and  member  of  my  church,  I  revoke  it  all." 

What,  I  ask,  did  he,  on  the  2d  of  April,  1872,  revoke,  as  towards  Mr. 
Tilton  ?  Bear  in  mind,  that  at  that  time  Mr.  Tilton  had  written  the  WoodhuU 
biography.  If  Mr.  Beecher  had  for  that  condemned  him,  he  revoked  it  all. 
Bear  in  mind  that  before  that  Mr.  Tilton  had  presided  at  the  Steinway  Hall 
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meeting,  at  which  Mrs.  Wood  hull  delivered  her  lecture.  If  Mr.  Beech  er 
condemned  Mr.  Tilton  for  that  act  on  the  2d  of  April,  1872,  he  revoked  it 
all.  Tf  Mr.  Tilton  had  excited  Mr.  Beecher*s  indignation  by  proclaiming  free- 
love  doctrines  so  that  The  Advance  had  to  be  started  to  supersede  The  Inde- 
pendent in  the  Northwest,  he  revoked  it  all.  Had  he  said  that  prior  to  this 
Mr.  Tilton  was  bankrupt  in  character  and  morals,  on  the  2d  of  April,  1872, 
he  revoked  it  all.  Had  he  charged  Mr.  Tilton  with  promiscuous  immoralities, 
he  revoked  it  all.  Had  he  told  Mr.  Bowen  that  he  was  not  fit  to  edit  The 
Independent^  because  of  his  free-love  doctrines,  because  of  his  promiscuous 
immoralities,  because  of  his  brutality  to  his  wife,  because  of  his  denying  the 
inspiration  of  the  Scriptures  and  the  Divinity  of  Christ,  on  the  2d  of  April, 
1872,  he  revoked  it  all.  Had  he  accused  Mr.  Tilton  with  having,  on  the  30th 
of  December,  1870,  charged  him  falsely  with  an  infamous  crime,  he  revoked 
it  all,  and  proclaims  solemnly  that  he  was  a  Christian  gentleman.  All  these 
things  had  transpired  prior  to  the  2d  of  April,  1872,  and  if  Mr.  Beecher  up  to 
that  time  knew  of  or  had  said  anything  derogatory  to  the  Christian  character 
of  Mr.  Tilton,  he  revoked  it  all,  he  was  a  Christian  gentleman.  And,  but  a 
few  days  after,  in  his  own  paper,  he  says  of  him  : 

**  Those  who  have  known  him  best  are  the  most  sure  that  he  is  honest  in 
his  convictions  as  he  is  fearless  in  their  utterance,  and  that  he  is  manlv  and 
straightforward  in  the  ways  in  which  he  works  for  what  seems  to  him  best 
'for  man  and  for  society." 

And  this  is  the  testimony  of  Mr.  Beecher  of  a  man  he  now  declares  he 
then  knew  to  have  been  bankrupt  in  morals  and  in  character,  to  have  been 
guilty  of  promiscuous  immoralities,  to  have  been  a  libertine  !  What  think 
you,  gentlemen,  the  defendant  means  by  this  conduct  ?  As  well  may  ihey 
attempt  to  argue  that  I  am  now  talking  to  you  in  midnight  darkness,  rather 
than  in  the  <;lare  of  the  noon-day  sun,  as  to  attempt  to  give  any  other  mean- 
ing to  the  conduct  of  the  defendant  in  this  case  than  that  I  have  attributed 
to  him  I 

I  will  call  your  attention,  gentlemen,  here  to  another  circumstance.  Mr. 
Beecher  says  that  when  Mrs.  Tilton  made  her  confessions,  she  said  that 
Theodore  confessed  his  alien  loves.  To  Mr.  Moulton,  Mr.  Beecher  said  that 
Mrs.  Tilton  told  him,  that  when  she  made  her  confessions,  her  husband  had 
made  similar  confessions  to  her.  She  was  then  excusing  herself,  having  con- 
fessed, and  she  makes  this  statement  to  him.  When  they  speak  of  alien 
loves,  so  far  as  Mr.  Tilton  is  concerned,  they  say  it  means  adultery ;  when 
she  says  to  the  defendant  she  made  similar  confessions  to  him,  it  don't  mean 
adultery  I 

Now,  gentlemen,  I  will  proceed  to  examine  some  of  the  facts  occurring  in 
a  later  stage  of  the  history  of  this  case :  On  the  2d  of  November,  1872,  was 
published  in  what  is  known  as  The  Woodhull  <fc  Claflin  Weekly^  ^  story  in 
which  Mr.  Beecher  was  accused  of  adultery  with  Mi*.  Elizabeth  R.  Tilton. 
At  the  time  that  this  publication  appeared  Mr.  Tilton  was  absent  from  the 
city  and  absent  from  the  State.  He  was  in  one  of  the  New  England  States, 
engaged  in  the  Presidential  campaign,  when  the  story  came  out  accusing  his 
pastor  with  adultery  with  his  wife.     What  did  Mr.  Beecher  do  in  oonnectiou 
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with  that  story,  and  with  that  publication ;  and  what,  if  an  innocent  man, 
ought  he  to  have  done,  is  the  question  that  now  concerns  you.  Did  he,  on 
that  occasion,  act  as  an  intioceut  man,  or  did  he  on  that  occasion  act  as  a 
guilty  man  ?  What  ought  he,  as  a  Christian  minister,  to  have  done  ?  Bear 
in  mind,  gentlemen,  that  he  was  accused  of  the  crime  of  adultery  with  the 
wife  of  the  man  he  declared  but  a  short  time  prior  to  have  been  a  Christian 
gentleman,  and  an  honored  member  of  his  church!  And  he  accused  of  adul- 
tery with  the  wife  of  a  member  of  his  church — what  should  he  have  done  ? 
Wliat  did  he  do  ?  He  did  nothing.  He  waited  until  Mrs.  Tilton  returned. 
Ah,  yes,  he  did  I  Because  the  very  night  of  the  publication  of  that  story  a 
meeting  of  his  trusted  members,  some  of  whom  afterwards  figured  on  the 
committt^c,  was  called  together  at  the  house  of  Mr.  Ualliday,  and  they  are 
there  informed  that  they  had  best  take  no  notice  of  the  story,  but  try  and 
live  it  down — try  and  live  it  down — fearful  that  his  church  would  take  some 
action,  would  say  to  him,  **This  scandal  must  be  investigated.  Here  you 
are  charged  with  adultery  with  the  wife  of  a  member  of  this  church,  and  she 
a  member  of  this  church,"  therefore,  before  any  steps  could  be  taken  in  that 
direction,  this  other  device  was  resorted  to.  Another  device,  and  that  was  to 
try  and  live  it  down.  It  may  be  that  the  church,  it  may  be  that  the  pastor 
of  Plymouth  Church,  with  his  power,  with  a  church  that  would  stand  by  him 
right  or  wrong,  guilty  or  innocent;  it  may  be  with  all  this  immense  power  he 
could  live  it  down,  they  could  live  it  down,  but  how,  I  ask  you,  in  the  name 
of  kind  Heaven,  could  the  woman  live  it  down  ?  You  recollect,  gentlemen — 
if  you  do  not,  I  will  state  to  you  the  fact — ^that  after  the  publication  of  this 
story,  there  was  a  universal  demand  throughout  the  land — a  universal  call 
upon  Mr.  Beecher  to  speak  but  one  reassuring  word,  and  deny  this  charge. 
Every  appeal  that  could  be  made  for  the  cause  of  morality,  for  the  sake  of 
religion,  by  all  that  he  held  dear  on  earth,  by  every  consideration  that  could 
be  addressed  to  him,  he  was  adjured  to  deny  the  truth  of  the  story.  But  not 
a  word,  not  a  word.  While  the  cause  of  religion  was  suffering  from  this 
scandal,  and  while  the  trusted  member  of  his  church  was  suffering  in  the 
estimation  of  all  womanhood,  he  remained  silent,  as  silent  as  the  grave,  and 
when  Mr.  Tilton  returned,  he  induced  him,  or  tried  to  induce  him,  to  publish 
this  statement : 

'*In  an  unguarded  enthusiasm,  I  hoped  well  and  much  of  one  who  has 
})r()ved  utterly  unprincipled.  I  shall  never  again  notice  her  stories,  and  now 
utterly  repudiate  her  statement  made  concerning  me  and  mine." 

Was  Tilton  the  man  then  to  deny  that  story  ?  Who  knew  absolutely, 
unqualitiedly,  whether  the  story  was  true  or  whether  it  was  false  ?  3Ir. 
Beecher,  and  against  him  the  charge  was  hurled,  and  against  a  member  of  his 
church — what  was  his  duty  ?  What  should  an  innocent  man  have  dene 
under  such  circumstances  ?  Why,  he  would  have  branded  it  as  false  at  the 
earliest  possible  moment.  He  would  not  have  said,  *'I  can  not  do  that 
because  it  proceeds  from  so  low  an  origin."  Oh  I  no.  It  was  in  the  pa})er. 
I  care  not  what  paper,  or  what  the  character  of  the  paper  was  ;  it  was  in  the 
paper,  and  it  was  his  duty,  being  innocent,  to  have  denied  the  story  and  not 
stop  to  question  its  authority.     But  after  that,  it  appeared  in  many  respectable 
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jouraaltt  of  the  land,  and  those  in  which  it  did  not  appear  united  in  the  call 
upon  him  to  say  one  word,  and  give  one  assurance  that  there  was  no  truth  in 
the  story,  that  his  friends  in  his  behalf,  and  in  the  behalf  of  momlity,  miglit 
deny  it.     But  no;  no  denial,  no  denial.    Very  truly  Tilton  replied  to  him  : 

'*  You  know  why  I  sought  Mrs.  Woodhull's  acquaintance.  It  was  to  save 
my  family  and  yours  from  the  consequences  of  your  act,  the  faces  about  which 
had  become  known  to  her.  They  have  now  been  published,  and  I  will  not 
denounce  that  woman  to  save  you  from  the  consequences  of  what  you  have 
done." 

Why,  I  ask  again,  did  he  allow  this  pernicious  story  to  go  throughout  the 
land,  eating  into  his  reputation,  sullying  the  cause  of  religion  ?  Why  did  he 
do  it  ?  Why  did  he  not  deny  it  ?  Because  a  denial  would  have  provoked 
contest  with  Woodhull.  It  would  have  increased  the  discussion,  it  would 
have  led  to  an  investigation  on  the  part  of  his  church,  and  an  investigation 
would  have  been  ruin,  and  that  is  what  he  referred  to,  when  he  speaks  of  the 
difficulties  to  prevent  the  "tendencies  which  if  not  stopped  would  break  out 
into  a  ruinous  defense  of  me."  Anything  that  tended  to  investigation — any- 
thing and  everything  that  looked  towards  developing  the  truth — was  a  ruinous 
defense  to  him,  and  that  is  what  he  means  in  his  letter,  and  the  difficulty  of  pre- 
venting that  tendency,  of  **  stopping  those  tendencies  without  seeming  to 
do  it."  What  does  that  mean,  ^'^lithout  seeming  to  do  it?"  Why,  he 
could  not  say  anything.  If  he  did  it  would  give  it  importance,  and  that 
would  lead  to  disclosure,  and  therefore  he  remained  silent.  He  could  not 
say  anything  in  behalf  of  Mr.  Tilton  to  relieve  him  from  the  unjust  odium  that 
he  has  suffered  during  these  four  years,  of  being  the  slanderer  of  the  pastor 
of  Plymouth  Church,  because  if  he  did,  it  would  give  point  to  the  charge, 
and  so  he  remains  quiet  and  allows  this  story  to  go  on  uncontradicted,  month 
after  month,  for  six  months,  and  at  last  he  is  compelled  to  deny,  and  he  is 
compelled  to  deny  because  of  fear  of  more  serious  consequences,  until  he 
hold  his  peace  and  say  nothing  concerning  the  publication  of  the  truth  or 
falsity  of  the  story. 

If  your  Honor  please,  it  is  four  minutes  ahead  of  the  time  of  adjourning, 
but  this  is  a  point  at  which  we  can  conveniently  take  a  recess. 

AFTERNOON  SESSION. 

Mr,  Morris  resumed  his  argument  as  follows  : 

OenUemen  of  the  Jury:  I  was  calling  your  attention  at  the  adjourn- 
ment of  the  court  to  the  efforts  made  by  the  defendant  to  prevent  an 
investigation  into  the  facts  connected  with  the  Woodhull  publication. 
Although  that  examination  was  delayed  for  a  time,  yet  it  was  but  a  little 
while  before  a  Committee  was  appointed,  of  which  the  defendant  was  a 
member.  That  Committee  was  appointed  in  December  following  the  publi- 
cation of  the  Woodhull  story.  Mr.  Beecher  had  made  efforts  to  have  a  state- 
ment made  by  Mr.  Tilton  for  the  purpose  of  relieving  the  story,  as  far  as  Mr. 
Tilton  was  able,  of  its  odious  features;  and  Mr.  Tilton  prepared  :i  card, 
which  was  submitted  to  Mr.  Beecher,  which  was  designed  for  publication. 
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In  that  card  was  quoted  tlie  language  used  by  Mrs.  Tilton  in  a  letter  written 
to  Dr.  fttorrs.  Mr.  Beecher  objected  to  the  language  in  that  card — the  pro- 
|)osed  card — which  was,  in  effect,  that  he  had  solicited  her  to  become  a  wife 
to  him,  together  with  all  that  that  word  implied,  saying  that  the  publication 
of  such  a  card  as  that  would  be  just  as  bad  as  to  publish  the  entire  facts ;  and 
the  card  was  not  published,  and  no  publication  at  the  time  was  made  with 
re.erence  to  it.  I  will  not  stop  to  call  your  attention  to  the  precise  lan- 
jxuage  of  the  letter,  that  portion  of  it  to  which  Mr.  Beecher  interposed  his 
objection,  but  I  have  given  you,  I  think,  very  nearly  the  exact  language. 
Certainly,  I  have  given  you  the  exact  idea,  that  Mr.  Beecher  had  solicited 
her  to  be  a  wife  to  him,  with  all  that  that  word  or  terra  implied.  This,  Mr. 
Beecher  says,  would  be  as  bad  as  publishing  the  whole  truth,  the  fact  that 
he  had  not  only  solicited,  but  that  he  had  accomplished  his  purpose;  and  it 
was  with  reference  to  this  negotiation  that  was  going  on  between  those  par- 
ties, that  Mr.  Beecher  referred  when  he  said  to  his  committee,  and  as  an  in- 
ducement to  have  them  delay  action,  that  he  had  seen  Mr.  Tilton  lately,  and 
thought  he  would  publish  a  card  denouncing  the  Woodhulls.  But  the  card 
was  not  published,  and  Mr.  Beecher,  when  called  upon  by  Mr.  West,  a  mem- 
ber of  that  committee,  attempted  to  dissuade  him  from  taking  action  with 
reference  to  the  matter.  He  said  to  this  committee,  when  finally  he  met  with 
them,  that  he  believed  that  Theodore  was  one  of  his  best  friends;  that  he 
had  never  intentionally  tried  to  injure  him,  and  that  by  assuming  a  prudent 
course  with  him,  they  might  yet  save  him  and  restore  him  to  his  former  po- 
sition of  usefulness  and  influence  in  the  church.  This  was  December,  1872, 
after  the  publication  of  the  Woodhull  story,  and  he  used  this  language 
toward  Mr.  Tilton  more  than  two  years  after  he  had  charged  him  with  adul- 
tery with  his  wife ;  that  he  was  one  of  his  best  friends,  and  that  lie  had 
never  tried  to  injure  him.  And  as  evincing  his  great  anxiety  concerning  an 
investigation  into  the  truth  of  the  story  that  had  been  published  by  the 
Woodhulls,  I  would  call  your  attention  to  one  or  two  notes  written  by  him 
to  Mr.  Mo  u  I  ton  : 

*' Sunday,  December,  1872"  [the  day  of  the  month  not  given]. — **  Your 
interview  last  night  was  very  beneficial,  and  gave  confidence.  This  must  be 
looked  after"  [speaking  of  his  interview  with  Mr.  Halliday].  **It  is  vain  to 
build,  if  the  foundations  sink  under  every  effort.  I  shall  see  you  at  10  o'clock 
to-morrow,"  etc. 

And  another  letter,  dated  Monday,  the  day  of  the  month  and  the  month 
are  not  given,  but  at  about  that  time.  He  says,  in  speaking  of  a  conversa- 
tion he  had  had  with  Mr.  Claflin  : 

**  I  asked  him  if  B.  had  ever  made  a  statement  of  the  very  bottom  facts. 
The  real  point  to  avoid  is  an  appeal  to  the  church,  and  then  a  council.  It 
would  be  a  conflagration,  and  give  every  possible  chance  for  parties,  for 
hidings  and  evasions,  and  increase  an  hundred  fold  this  scandal,  without 
healing  anytiiing.  Meantime,  I  confide  everything  to  your  wisdom,  as  I 
always  have  with  such  success  hitherto,  that  I  have  full  trust  for  the  future." 

The  real  point  to  be  avoided  is  an  investigation  on  the  part  of  the  church, 
and  then  a  council.     Such  a  proceeding  as  this  would  i»e  a  conflagration. 
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What  would  make  the  conflagration  but  the  revcaltnent  of  the  fact  and  tho 
crime  which  we  charge  him  with  ?  Certainly  no  advice  that  he  may  have 
given  Mrs.  Tilton;  certainly  no  counsel  that  he  may  have  given  Mr.  Bowen; 
certainly  no  false  charge  would  make  a  conflagration,  because  no  man  lived 
who  dared  make  such  a  false  charge  against  such  a  man.  situated  as  he  was. 
No;  the  conflagration  would  be  the  revealmcnt  of  the  truth  that  has  been  re- 
vealed, and  that  will  be  revealed  now  to  you  in  this  trial.  Indeed,  it  has  been 
a  conflagration,  but  it  has  been  a  conflagration  because  the  truth  lias  come 
out.  It  is  because  the  facts  demonstrate  beyond  cavil  the  truth  of  the  charge 
that  has  been  made  against  Mr.  Bcecher,  of  his  adultery  with  the  wife  of 
Theodore  Tilton. 

And  why,  I  ask  again,  gentlemen,  all  this  anxiety,  all  this  plotting  and 
planning,  not  only  with  Moulton,  but  with  Tilton  himself,  the  very  man  from 
whom  they  pretend  they  feared  a  false  charge  ?  He  is  plotting?  and  planning 
with  them  in  order  to  prevent  the  exposure  of  the  secrets.  The  man  who  is 
to  make  the  false  charge  you  find  in  consultati(m  with  Mr.  Beech er,  you  find 
in  consultation  with  Mr.  Moulton,  and  you  find  them  all  in  confereuoe 
together,  devising  cards,  prejmring  cards,  planning  this  movement  and  plan- 
ning that  movement  to  prevent  an  investigation  into  these  facts,  and  yet  they 
fear  a  false  charge,  and  the  man  who  is  to  make  the  false  charge  is  busy 
during  all  these  years  and  all  this  time  trying  to  plan  and  plot  how  he  will 
prevent  himself  from  making  that  false  charge.  Such,  gentlemen,  is  the 
logic  of  this  case.  Such  are  the  extremities  to  which  the  defendant  is  driven, 
in  order  to  attempt  an  explanation  of  his  conduct.  Shortly  after  this  attempt 
to  have  this  card  arranged  for  publication,  Mr.  Carpenter,  a  man  whom  you 
know  by  reputation,  a  distinguished  artist  in  the  city  of  New  York,  who  had 
known  Mr.  Beechcr  for  many  years,  had  been  his  friend  of  twenty  years' 
standing — he  called  to  see  him,  and  he  made  then  a  proposition  to  Mr. 
Beecher  designed  to  avoid  the  necessity  of  a  public  investigation.  He  said 
to  Mr.  Beecher  that  they  were  about  starting  a  new  paper  in  the  city  of  New 
York,  and  that  if  he  would  take  the  editorship  of  that,  he  would  be  relievcil 
from  the  dangers,  or  much  of  the  dangers  that  surrounded  him  in  his  own 
church,  this  one  and  that  one  pressing  for  investigation  and  for  explanation, 
and  so  favorably  did  Mr.  Beecher  think  of  it  that  he  went  with  Mr.  Carpen- 
ter around  to  Mr.  Moulton's,  and  there  discussed  the  matter,  the  feasibility  of 
it,  it  being  an  opportune  time,  as  Mr.  Carpenter  said.  He  had  closed  his 
twenty-fifth  year  of .  ministration,  his  silver  wedding  had  been  had,  and  he 
could  retire  without  exciting  comment;  and  after  considering  the  proposition 
for  some  time,  he  said  to  Mr.  Carpenter:  **  I  can  not  accept  it  now,  because 
it  will  be  said  that  I  have  left  because  of  the  WoodhuU  publication ;  that  they 
have  driven  me  out  of  the  pulpit;"  and  that  was  the  reason,  and  that  was 
the  only  reason  given  by  him  why  he  did  not  adopt  the  couBse  suggested  by 
Mr.  Carpenter.  This  negotiation  was  continued  for  some  time;  parties  went 
to  see  Mr.  Beecher  upon  the  subject — ^those  who  contemplated  starting  the 
enterprise,  and  the  negotiation  fell  through,  simply  because  Mr.  Beecher  was 
afraid  of  the  comment  that  it  would  excite  in  consequence  of  the  Woodhul! 
publication. 
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And  now,  gentlemen,  I  come  to  a  period  in  the  history  of  this  case,  if 
possible  more  conclusive,  more  absolutely  conclusive,  against  the  defendant 
than  any  fact  to  which  I  have  directed  your  attention,  the  period  closing 
with  the  22nd  of  June,  1873.  Within  this  period  are  contained  facts  and 
events  tliat  leave  no  possibility  of  doubt  as  to  the  truth  of  our  charge  and  the 
guilt  of  the  defendant.  The  covenant  whigh  I  have  called  your  attention  to 
had  been  entered  on  the  2nd  of  April,  1873,  but  notwithstanding  this  coven- 
ant, Mr.  Bowen  was  whispering  these  stories  against  Mr.  Beecher,  and 
anotlier  device  had  to  bo  resorted  to,  and  this  time  the  device  was  to  find 
an  excuse  for  publishing  the  covenant  as  against  Mr.  Bowen,  to  stop  his 
mouth,  not  as  against  Mr.  Tilton  to  stop  him,  and  for  that  purpose 
a  plan  was  agreed  upon,  and  this  was  the  plan.  Mr.  Carpenter,  to  whom 
Mr.  Bowen  had  repeated  these  stories,  was  in  company  with  Mr.  Claflin 
and  Mr.  Cleveland,  and  Mr.  Moulton,  to  go  and  see  Mr.  Bowen,  confront  him 
with  these  stories,  and,  unless  he  retracted  them,  to  publish  the  covenant  as 
against  him.  In  pursuance  of  this  arrangement,  Mr.  Beecher,  on  May  25th, 
1873 — a  Sunday — sent  Mr.  Cleveland  with  his  horse  and  buggy  over  to  New 
York  to  huQt  up  Carpenter,  and  that  night  the  interview  was  held  with  Mr. 
Bowen,  in  the  presence  of  Mr.  Carpenter,  Mr.  Cleveland,  and  Mr.  Claflin;  and 
Mr.  Bowen  not  denying  the  charges  that  he  had  made  against  Mr.  Beecher, 
the  covenant  was  published.  Mr.  Beecher  on  the  same  day  that  he  sent  his 
horse  and  buggy  after  Carpenter,  writes  a  note  to  Mr.  Moulton,  in  which  he  says : 

"I  sent  Clevelnnd  with  my  horse  and  buggy  over  to  hunt  Cari)enter. 
Will  you  put  Carpenter  on  his  guard  about  making  such  statements.  From 
him  these  bear  the  force  of  coming  from  head-quarters." 

At  another  time  he  says  that  the  first  he  knew  of  Carpenter  was  that  he 
was  putting  his  nose  in  this  business  that  did  not  concern  him,  and  on  Sun- 
day, May  25th,  he  is  sending  his  horse  and  buggy  scouring  the  city  of  New 
York  to  find  Carpenter,  and  bring  him  over  here  for  the  very  purpose  of  this 
interview  with  Mr.  Bowen.  And  if  you  look  at  the  letters,  the  dates  of  the 
lettere,  and  the  conferences,  and  the  plannings,  and  the  plottings  in  this  case 
from  the  beginning,  four-fifths  of  it  occurred  on  Sunday.  Before  church, 
after  church,  at  Moulton's,  at  the  church,  at  Mr.  Beecher's,  in  different 
l)laces,  was  this  continual  planning  and  plotting  in  order  to  prevent  an  inves- 
tigation of  this  secret. 

Five  days  after  this  conference  was  had  at  Mr.  Bowen's  the  covenant  is 
published.  May  30th,  1873,  and  the  next  day  the  papers  came  out  in  denun- 
ciation of  Mr.  Tilton  as  having  been  guilty  of  some  great  crime  toward  Mr. 
Beecher,  and  as  having  been  magnanimously  forgiven  by  him,  and  Mr. 
Beecher. chidcd  and  blamed  becaused  he  had  not  taken  the  parties  into  court, 
and  had  them  punished  as  their  crime  deserved.  Mr.  Tilton  said  to  Mr. 
Beecher: 

**This  I  can  not,  and  this  I  will  not  stand  any  longer.  You  must  relievo 
me  of  this  injustice,  or  I  will  relieve  myself.  I  will  not,  after  having  suffered 
this  wrong, after  having  had  my  family  destroyed,  my  wife  debauched,  I  will  not 
be  held  up  to  public  odium  as  having  committed  a  crime  against  you,  and  been 
magnanimously  forgiven  by  you.    Relieve  me  of  this,  or  I  will  reUeve  myself." 
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And  on  a  Saturday  morning,  the  day  following,  Mr.  Tilton  prepared  this 
card  for  publication,  which  was  exhibited  to  Mr.  Bcecher : 

^*  To  tlu  Editor  of  the  Brooklyn  Eagle :  Samuel  Wilkeson,  a  business  part- 
ner of  Henry  Ward  Beecher,  authorized  the  publication  of  a  part  of  a  docu- 
ment touching  the  relations  of  Mr.  Beecher  and  Henry  C.  Bowen.  This 
document,  without  the  addition  of  another,  of  which  I  presume  Mr.  Wilke- 
son  had  no  knowledge,  grossly  misrepresents  Mr.  Beecher^s  relations  to  my- 
self. The  extent  of  this  misrepresentation,  even  by  well  meauing-joumals, 
is  shown  by  the  following  extract  from  the  New  York  Express  : 

**  ^  Something  under  the  circumstances  was  due  to  the  public,  Mr.  Beecher 
should  remember,  as  well  as  to  his  peculiar  friends,  Mr.  Bowen  and  Mr.  Til- 
ton  ;  and  hence,  while  it  was  well  enough  to  forgive  them  for  the  great — we 
bad  almost  said  the  irreparable,  injury  they  have  done  him,  it  is  to  be  re- 
gretted that  he  did  not  bring  the  alleged  slanderer  or  slanderers  into  open 
court,  to  be  dealt  with  there  as  they  deserved.' 

'*  The  above  indicates  the  feeling  of  a  great  many  good  men  and  women  as 
to  my  supposed  unjust  behavior  towards  Mr.  Beecher,  and  is  based  on  the 
notion  that  I  have  slandered  a  clergyman,  that  I  have  retracted  the  slander, 
and  that  I  have  been  forgiven  by  him  and  magnanimously  restored  to  his  con- 
fidence. This  impression,  which  is  now  becoming  general,  Ls  a  grievous 
wrong  to  me  and  my  family.  No  longer  can  I  consent  to  remain  in  a  false 
position  before  the  public.  I  therefore  append  the  following  statement  by 
Mr.  Beecher." 

Mr,  Eoarts, — What  is  the  date  of  that  ? 

Mr.  if<wTW.— The  date  of  that  is  the  81st  of  May,  1873.  Then  follows 
th^  letter  of  contrition,  with  four  or  ^ve  words  only  stricken  out,  to  which  is 
added : 

**  The  above  document  will  show  whether  it  is  I  who  have  wronged  Mr. 
Beecher,  or  Mr.  Beecher  who  has  wronged  me. 

'*  Theodore  Tilton." 

This  card  was  shown  to  Mr.  Beecher  on  the  same  day  by  Mr.  Moulton, 
and  he  was  informed  that  unless  he  published  a  card  relieving  Mr.  Tilton 
from  the  unjust  odium  cast  upon  him  by  the  publication  of  the  covenant, 
that  he,  Mr.  Tilton,  would  publish  this,  and  at  the  same  time  Mr.  Moulton 
submitted  to  Mr.  Beecher  for  his  consideration  a  card  which  Mr.  Tilton  had 
prepared  for  him,  Mr.  Beecher,  to  publish.  He  had  his  choice — publish  the 
card  that  was  proposed  or  one  similiar  for  himself,  or  Mr.  Tilton  would  pub- 
lish this  card  in  his  own  vindication. 

You  will  perceive,  gentlemen,  that  in  this  proposed  card  of  Mr.  Tilton, 
he  makes  no  charge  against  Mr.  Beecher.  He  accuses  Mr.  Beecher  of  no 
crime  whatever.  He  does  not  say  that  Mr.  Beecher  has  been  guilty  of  adultery 
with  his  wife.  He  makes  no  charge  whatever,  but  he  simply  proposes  to 
print  the  letter  of  contrition  written  by  Mr.  Beecher,  on  the  1st  of  January, 
1871 ;  that  is  all.  He  makes  him  his  own  accuser;  he  holds  up  before  him  his 
own  written  confession  of  guilt,  and  appalled  by  the  prospect,  bewildered  at 
the  idea  of  the  publication  of  that  letter,  what  does  he  do  ?    He  writes  this: 

•*May31,  1878.     To  the  Trustees  of  Plymouth  Church:   I  tender  here 
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with  my  resignation  of  the  sacred  ministry  of  Plymouth  Church.  For  two 
years  I  have  stood  with  great  sorrow  amongst  you,  in  order  to  shield  from 
shame  a  certain  household.  Since  a  recent  publication  makes  this  no  longer 
possible,  I  resign  my  ministry  and  retire  to  private  life. 

*'  Henry  Ward  Beecher.** 

With  that  he  goes  to  Moulton  on  Saturday  night,  May  81st,  1873,  and  de- 
livers it  to  him.  Moulton  then  chides  him  and  calls  him  a  coward.  He  takes 
this  card,  Theodore  Tilton  being  present,  not  in  the  same  part  of  the  house 
with  him,  but  there  at  Moulton^s — he  takes  this  card,  this  letter  of  resigna- 
tion, and  shows  it  to  Mr.  Tilton.  That  is  what  Mr.  Beecher  proposes  to  do 
to  end  this.     Theodore  Tilton  turns  to  Mr.  Moulton  and  says: 

^'If  he  publishes  that  with  such  a  reason,  I  will  shoot  him  on  the  spot. 
If  he  resigns  his  ministry  with  such  a  stain  as  that  left  upon  my  family,  I 
will  not  stand  it,  I  will  not  permit  it.  As  well  might  he  come  out  and  con- 
fess at  once,  because  tliat  is  a  confession,  and  it  would  brand  and  blast  my 
family." 

*' Among,"  says  Mr.  Beecher,  **the  last  desperate  efforts  to  restrain  him 
from  overwhelming  himself,  his  family,  myself,  the  Church,  and  the  whole 
community  with  the  fcetid  flood  of  scandal,  which  he  had  by  this  time  ac- 
cumulated, were  those  connected  with  the  charges  by  Mr.  West.  .  .  .  Mr. 
Moulton  insisted  that  everything  must  be  done  to  prevent  this  trial,  as  the 
Examining  Committee  was  likely  to  be  equally  divided  whether  the  facts 
sustained  Mr.  Tilton's  plea,  whether  he  was  out  of  the  Church  or  not.  I 
was  so  determined  to  carry  out  my  pledges  to  Moulton,  for  him,  and  to  do  all 
in  human  power  to  save  him  even  from  himself,  that  I  was  ready  to  resign,  if 
that  would  stop  the  scandal.  I  wrote  a  letter  of  resignation,  not  referring  to 
the  charges.  It  was  not  delivered.  I  considered  that  it  would  be  a  useless 
sacrifice  to  do  it." 

In  connection  with  this  fact  let  me  call  your  attention  to  the  fact  that  the 
cliargc  s  referred  to  by  Mr.  Beecher  as  being  the  occasion  for  writing  this  let- 
ter of  resignation,  on  the  30th  of  May,  1873,  to  wit,  tlie  charges  preferred  by 
Mr.  West  against  Mr.  Tilton,  were  not  made  until  the  17th  of  the  following 
October.  The  plea  to  which  he  refers  as  being  the  cause,  and  con- 
cerning which  Mr.  Moulton  thought  the  committee  would  be  divided,  was  not 
made  until  the  20th  of  October  following,  and  at  the  time  that  this  letter  of 
resignation  was  written  the  charges  had  not  been  made ;  no  steps  had  been 
taken  towards  making  them.  Talk  had  been  had  in  the  church  with  refer- 
ence to  investigating  the  facts  connected  with  the  Wood  hull  pubUcation,  in 
reference  to  Mr.  Tilton's  connection  with  the  church  after  the  publication  of 
the  biography,  but  the  first  notification  that  Mr.  Beecher  had,  or  intimation 
that  these  charges  were  to  be  preferred,  was  on  the  25th  of  June,  1873,  and 
the  charges  were  made  the  following  October,  the  plea  the  20th  of  October. 
No,  gentlemen,  it  was  not  to  save  Mr.  Tilton  from  the  investigation  of  these 
charges  that  Mr.  Beecher  wrote  his  letter  of  resignation  and  was  willing  to  re- 
sign from  Plymouth  Church  and  retire  to  private  life,  but  it  was  because  Mr. 
Tilton  was  going  to  publish  his  letter  of  contrition,  which  he  regarded,  and 
which  is  a  confession  of  his  guilt ;  that  is  all.      Mr.  Tilton  proposed  to  make 
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no  accusation  against  him;  he  made  no  accusation  in  this  card;  he  made  no 
charge  whatever.    He  let  Mr.  Beecher  be  his  own  accuser.     He  says : 

**  I  will  publish  that  card/'  and  all  that  it  contains,  aside  from  the  mere  in- 
troductory portion  of  it,  is  the  letter  of  contrition. 

Appalled  at  the  prospect,  driven  to  frenzy  at  the  idea  of  that  letter  being 
made  public,  he  writes  his  resignation,  and  offers  to  retire  from  Plymouth 
Church,  and  it  was  only  the  course  taken  by  Mr.  Moulton  and  the  courage 
that  Mr.  Moulton  infused  in  him  on  that  occosion,  that  saved  Mr.  Beecher  to 
Plymouth  Church.  On  the  Slst  of  May,  1873,  Henry  Ward  Beecher  would 
have  ceased  to  be  the  pastor  of  Plymouth  Church  had  it  not  been  for  Francis 
D.  Moulton,  of  whom  that  very  church  subsequently  cried  out:  '*Kill  him  ! 
kill  him  I "  Do  you  doubt,  gentlemen,  what  this  letter  of  contrition  refers 
to  ?  Do  you  doubt  its  meaning  and  its  import  when  the  mere  idea  of  its  pub- 
lication drove  the  author  of  that  letter  to  resign  from  his  church,  from  his 
position;  willing  to  give  up  his  ministry  and  retire  to  private  life  simply  be- 
cause a  recent  publication  made  it  no  longer  possible  for  him  to  maintain 
these  secrets  ?  The  publication  he  refers  to  was  the  **  tripartite  covenant," 
and  the  comment  resulting  from  that,  unfavorable  to  Mr.  Tilton,  and  Mr. 
Tilton*s  determination  at  last,  to  relieve  himself  from  this  unjust  odium,  or 
compel  Mr.  Beecher  to  relieve  him ;  and  when  that  was  brought  to  his  mind, 
and  he  could  see  no  way  out  of  it  at  that  time,  wearied  with  his  sufferings  he 
determined  to  put  an  end  to  them  in  this  way,  by  resigning  his  ministry  and 
retiring  to  private  life. 

And  on  the  following  morning,  June  Ist,  in  utter  despair  and  desolation 
at  the  prospect  before  him,  he  writes  to  Mr.  Moulton  this  letter : 

^^The  whole  earth  is  tranquil  and  the  heaven  is  serene,  as  befits  one  who 
has  about  finished  his  world  life.  I  could  do  nothing  on  Saturday,  my  head 
was  confused."  [Saturday  was  the  day  that  his  attention  was  called  to  the 
intended  publication  of  that  letter  of  contrition.]  .  .  .  **I  have  deter- 
mined to  make  no  more  resistance.  Theodore's  temperament  is  such  that  the 
future,  even  if  temporarily  earned,  would  be  absolutely  worthless,  filled  with 
abrupt  changes,  rendering  me  liable  at  any  hour  or  day  to  be  obliged  to  stul- 
tify all  the  devices  by  which  we  have  saved  ourselves.  It  is  only  fair  that  I  e 
should  know  that  the  publication  of  the  card  which  he  proposes  would  leave 
him  worse  off  than  before." 

What  is  there  in  this  card  that  was  going  to  so  affect  IVIr.  Tilton  ?  What 
is  there  in  it  that  is  going  to  leave  him  worse  off  than  before  ?  What  is  it 
that  is  going  to  leave  him  so  badly  off  ?  Why,  because  the  crime  against  his 
family  will  then  be  revealed.  He  now  has  the  knowledge  of  it,  but  few  know 
it.  The  publication  of  that  card  will  leave  him  worse  off,  because  that  will 
reveal  the  fact  that  a  blight  has  come  upon  his  family,  and  a  blight  upon  the 
children  to  which  it  attaches.  That  is  why  the  card  would  leave  him  worse 
off  than  before.  Better  suffer  now  even  as  you  are  suffering  than  publish  that 
card,  because  if  you  do  you  reveal  the  crime;  in  revealing  the  crime  you 
blast  your  own  family.  "  The  agreement  was  made  after  my  letter  through 
you  was  written."  This  is  the  letter  which,  through  him,  was  written.  He 
had  it  a  year: 
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**He  liad  condoned  his  wife's  fault.  He  had  enjoined  upon  me  with  the 
utmost  earnestness  and  solemnity  not  to  betray  his  wife,  nor  leave  his  children 
to  a  blight.  I  had  honestly  and  earnestly  joined  in  the  purpose,  and  this  has 
been  perverted." 

What  did  he  mean  when  he  enjoined  upon  him  with  this  earnestness  not 
to  leave  his  children  to  a  blight?  Why,  he  implored  him  not  to  make  a  con- 
fession, tnat  would  reveal  the  guilt,  not  to  do  as  another  faithful  member  of 
his  church  was  advising  him  to  do,  make  a  confession  to  his  church  of  the 
crime  that  he  had  committed,  Mr.  Tilton  implored  him  not  to  make  such  a 
confession,  because  such  a  confession  would  leave  his  children  to  a  blight. 
And  that  is  what  he  means  when  he  says  that  Tilton  had  enjoined  upon  him 
with  the  utmost  earnestness  and  solemnity,  not  to  betray  his  wife,  nor  leave 
his  children  to  a  blight.  '*  Don't  confess  your  crime;  if  you  do,  you  leave  my 
children  to  a  blii?ht/'  He  promised  not  to  confess,  and  but  for  that  promise, 
or  })ut  for  that  appeal,  in  all  probability,  he  would  have  yielded  to  the  appeal 
of  another  who  counseled  him  to  confess  before  his  church,  as  he  had  stated  be 
had  confessed  before  bis  God,  and  obtain  its  forgireness,  as  he  professed  to 
have  obtained  the  forgiveness  of  his  God. 

**I  shall  write  for  the  public  a  statement  that  will  bear  the  light  of  the 
judgment  day.  God  will  take  care  of  me  and  mine.  .  .  .  But,  oh  I  that 
I  could  put  in  golden  letters  my  deep  sense  of  your  faithful,  earnest,  undying 
fidciity,  your  disinterested  friendship  I  Your  noble  wife,  too,  has  been  to  me 
one  of  God's  comforters.  .  .  .  Therefore,  there  is  no  use  in  further  try- 
ing. I  have  a  strong  feeling  upon  me,  and  it  brings  great  peace  with  it,  that 
I  am  spending  my  last  Sunday  and  preaching  my  last  sermon." 

''  I  shall  wTite  a  statement  that  will  bear  the  light  of  the  judgment  day. 
I  shall  confess  before  my  church  and  before  the  world  the  sin  that  I  have 
committed,  and  end  my  earthly  suffering  by  taking  my  own  life."  If  the 
letter  means  anything  other  than  this,  I  should  like  to  hear  it  explained.  , 
"He  had  condoned  his  wife's  fault."  What  had  his  wife  done?  What 
had  she  been  charged  with  doing  ?  What  fault  had  she  committed  ? 
His  advice  to  her  was  no  fault.  Mr.  Beecher's  advice  to  his  wife,  favor- 
ing a  separation,  was  no  fault  of  Mrs.  Tilton's  that  required  condone- 
ment  at  the  hands  of  her  husband.  **  He  had  condoned  his  wife's 
fault."  He  had  implored  him  not  to  leave  his  children  to  a  blight.  What 
was  going  to  cast  a  blight  upon  the  children  but  the  one  crime  that  we 
charge  ?  That  is  the  crime  that  would  cast  a  blight  upon  the  children,  and 
the  only  crime  that  would.  But,  as  I  have  said,  gentlemen,  on  this  occa- 
sion, on  the  31st  of  May,  1873,  Mr.  Moulton  saved  Mr.  Beecher  to  Plymouth 
Church.  Now,  in  answer  to  the  letter  which  was  written,  to  which  I  have 
called  your  attention,  on  Sunday  morning,  June  1st,  Mr.  Moulton  immediately 
sent  a  letter,  from  which  I  will  read  now  but  one  sentence: 

**  June  1st, — I  don't  think  it  impossible  to  frame  a  letter  which  will  cover 
the  case." 

On  the  evening  of  June  the  1st,  1873,  Mr.  Carpenter,  to  whom  I  have 
alluded,  attended  Plymouth  Church.  After  the  service  was  over,  Mr.  Beecher 
called  Mr.  Carpenter  aside  and  said  to  him  in  great  anxiety,   **  Have  you 
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seen  Theodore?"  He  replied,  **No;"and  then  Mr.  Beecher  eaid,  **Hei8 
going  to  publish  my  letter."  Mr.  Carpenter  replied,  **Well,  wliat  of  it?" 
The  answer  came,  **  It  will  he  my  ruin  and  his,  too,  bicause  he  can  not  rise 
on  my  ruin."  What,  I  ask  you,  in  view  of  these  accumulated  and  accumu- 
lating facts,  does  that  letter  refer  to,  the  bare  publication  of  which  is  going 
to  destroy  its  author  and  destroy  the  man  for  whom  it  was  written  ?  What 
does  it  mean  ?  "It  will  be  my  ruin  and  his  too."  How  will  it  be  nis  ruin  ? 
How  will  it  ruin  either  Mr.  Beecher  or  Mr.  Tilton,  except  there  is  but  the 
one  inference  to  be  drawn  from  that  letter  ?  And  there  is  but  the  one  infer- 
ence, and  that  is  the  existence  of  criminal  relation  between  Mr.  Beecher  and 
Mrs.  Tilton,  the  knowledge  of  which  would  ruin  both,  would  cast  a  blight 
upon  both,  and  ruin  his  family.  After  church  he  goes  around  to  Mr.  Moul- 
ton'b  in  company  with  Mr.  Carpenter,  and  on  his  way  exclaims: 

**  I  can  bear  anything  but  the  sufferings  of  others  for  my  fault.  If  Theo- 
dore will  not  do  this  thing,  publish  that  letter;  if  he  will  withhold  it,  I  will 
divide  my  fame  and  my  fortune  with  him." 

Oh  I  what  terrible  thing  does  this  letter  allude  to  that  should  induce 
such  expressions ;  that  should  make  him  fear  that  the  knowledge  of  its  exist- 
ence would  bring  ruin  upon  him  ?  To  suppress  its  publication,  he  would 
divide  his  fortune  and  divide  his  fame.  What,  what,  I  ask  you,  does  it  allude 
to  ?  Need  I  tell  you,  hs  sensible,  reasoning,  intelligent  men,  that  there  is  but 
one  crime,  but  one  domestic  crime,  that  a  man  can  be  guilty  of,  the  disclosure 
of  which  would  lead  to  such  consequences  as  the  publication  of  this  letter 
would  have  led  in  the  estimation  of  Mr.  Beecher  at  that  time  ?  Well,  ht 
went  around  that  night,  the  evening  of  the  31st  of  May,  1873,  to  Moulton's 
his  faithful  friend  and  true,  as  Mr.  Beecher  said  as  late  as  the  5th  of  July  last, 
putting  his  arms  around  his  neck,  in  the  presence  of  Mr.  Robinson,  •*  God 
never  raised  up  a  truer  friend  to  man  than  he." 

And  this  true  friend,  when  he  went  to  him  in  his  sore  distress  and  trouble, 
not  knowing  what  to  do,  which  way  to  turn,  devised  a  mode  of  temporary 
escape,  and  instead  of  writing  a  statement  that,  as  intimated  in  the  letter  of 
the  1st,  would  bear  the  light  of  the  judgment  day,  this  card  is  prepared  : 

**To  the  Editor  of  The  Brooklyn  Eagle:  June  2nd,  1873.  Dear  Sir— 
I  have  maintained  silence  respecting  the  slanders  which  have  for  some  time 
past  followed  me.  I  should  not  speak  now  but  for  the  sake  of  relieving 
another  of  unjust  imputations.  The  document  that  was  recently  published 
bearing  my  name  with  others,  was  published  without  consultation  either 
with  me  or  with  Mr.  Tilton,  nor  with  any  authorization  from  us.  If  that 
document  should  lead  the  public  to  regard  Theodore  Tilton  as  the  author  of 
the  calumnies  to  which  it  alludes,  it  will  do  him  a  great  injustice.  I  am  un- 
willing that  he  should  even  seem  to  be  responsible  for  injurious  statements 
whose  force  was  derived  wholly  from  others." 

The  unjust  imputations  referred  to  in  this  card  were  that  Mr.  Tilton  had 
slandered  Mr.  Beecher,  had  accused  him  falsely  of  committing  crime,  and  had 
been  forgiven  by  him.  To  relieve  him  from  these  unjust  imputations  of 
having  done  him  a  wrong,  he  pul)lished  this,  and  he  sayp,  in  effect,  **Mr. 
Tilton  has  not  slandered  me,  Mr.  Tilton  has  not  wronged  me,  and  I  should  be 
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very  sorry  if  the  pul)lic  should  receive  that  impression,  that  he  has  slandered 
me.  because  others,  and  not  he,  are  to  blame;  he  has  not  slandered  me." 
This,  gentlemen,  was  June  2,  1873.  It  was  the  day  after  the  writing  of  the 
letter  to  which  I  have  called  your  attention.  It  was  two  days  after  the 
writing  of  the  letter  of  resignation.  With  the  publication  of  that,  Mr.  Til- 
ton  was  satisfied,  and  the  card  that  he  intended  to  publish  was  withheld.  All 
that  he  asked  was  that  he  should  not  be  held  up  as  having  slandered  Mr. 
Beecher,  when  he  had  not  slandered  him ;  that  he  should  not  be  put  in  the 
attitude  of  having  been  magnanimously  forgiven  by  Mr.  Beecher,  when  it 
was  he  who  had  siiown  the  magnanimity  toward  Mr.  Beecher.  All 
that  he  asked  was  not  that  the  secret  be  exposed,  but  that  Mr. 
Beecher  would  say  some  word,  however  little,  to  relieve  him  from  this 
unjust  imputation.  And  when  Mr.  Beecher  spoke  the  word  that  he  did  in 
that  cnrd  on  Monday,  June  2d,  Mr.  Tilton  refrained  from  publishing  his  card 
or  rather  refrained  from  publishing  Mr.  Beecher's  own  accusation  against 
himself.  As  might  naturally  be  expected,  the  publication  of  such  a  card 
from  Mr.  Beecher  at  such  a  time,  and  under  such  circumstances,  caused  a 
good  deal  of  anxious  inquiry  on  the  part  of  members  of  the  church.  They 
could  not  understand  why  it  was  that  Mr.  Beecher  should  publish  a  card  of 
that  kind,  relieving  Mr.  Tilton  from  the  imputation  of  having  slandered  him, 
of  having  spoken  falsely  against  him.  They  could  not  understand  this, 
because  at  tliat  time,  June  the  2d,  1873,  or  prior  to  that  time,  Mr.  Tilton  had 
published  the  Woodhull  biography.  Upon  the  publication  of  that,  steps 
were  taken  in  the  church  to  have  his  name  dropped  from  the  roll  of  member- 
ship. He  had  presided  at  the  Steinway  Hall  meeting,  which  had  subjected 
him  to  a  good  deal  of  criticism.  His  letter  to  Bowen  had  been  publiBhed,  in 
which  Bowen  made  certain  charges  of  moral  delinquency  against  Mr.  Beecher. 
His  letter  to  a  complaining  friend  had  been  published,  in  which  he  said : 

*^  So  when  you  prompt  me  to  speak  for  her,  you  countervail  her  more 
Christian  mandate  of  silence.  Moreover,  after  all,  the  chief  victim  of  the 
public  displeasure  is  myself  alone,  and  so  long  as  this  is  happily  the  case,  I 
shall  try  with  patience  to  keep  my  answer  within  my  own  breast,  lest  it  shoot 
forth  like  a  thunderbolt  through  other  hearts." 

His  story  to  Mrs.  Bradshaw  had  been  told  two  years.  Mr.  Beecher  was 
aware  of  the  fact.  Members  in  his  church  knew  that  that  story  had  been 
told  to  Mrs.  Bradshaw ;  that  he  had  accused  him  directly  of  criminal  intimacy 
with  his  wife.  His  criticisms  upon  Mr.  Beecher*s  course  had  been  published 
in  The  Golden  Age,  containing,  among  other,  the  following  language : 

*'To  think  one  thing  and  say  another;  to  hold  one  philosophy  in  public 
and  another  in  private ;  to  offer  one  morality  to  the  multitude  and  keep 
another  for  one's-self,  is  a  degradation  of  no  man  so  much  as  a  minister,  and 
a  blot  upon  nothing  so  much  as  upon  religion." 

It  was  after  all  these  things  had  taken  place,  it  was  after  Mr.  Tilton  had 
done  all  these  things,  on  the  2d  of  June,  1873,  that  3Ir.  Beecher  published 
this  card  concerning  him,  relieving  him  from  all  these  unjust  imputations, 
giving  it  to  be  understood  by  the  world  that  he  had  never  injured  him,  never 
bpoken  untruthfully  of  and  concerning  him,  which  was  the  truth. 


820  OPENING    ADDRESS    OP    MR,    MORRIS        [6th  Day. 

Bo  that  you  see,  gentlemen,  that  it  was  the  most  natural  thing  in  the  world 
that  Mr.  Boecher's  friends  should  be  astonished,  knowing  the  facts.  Know- 
ing that  Mr.  Tilton  had  accused  him  of  adultery  witli  his  wife,  knowing  that 
he  had  done  these  things,  I  say  it  was  the  most  natural  thing  in  the  world 
that  they  should  be  astonished  at  such  a  letter  at  such  a  time  from  Mr. 
Beecher  in  regard  to  Mr.  Tilton.  But  he  had  no  alternative.  Better  to  resort 
to  that  device ;  better  bear  the  criticisms  that  that  letter  evoked ;  better  bear 
the  blame  which  that  would  call  down  upon  him, — better  do  anything  than 
have  his  letter — his  own  letter — published  to  the  world.  It  would  proclaim 
his  guilt.  It  was  to  prevent  that  catastrophe  that  he  consented  to  the  publi- 
cation of  this  card.  He  had  no  alternative — **Do  that,  or  I  will  do  this" 
was  the  command  of  Mr.  Tilton  upon  that  occasion.  Guided  by  the  wise 
counsels  of  Mr.  Moulton,  he  published  this  card. 

For  the  moment,  again,  the  storm  had  passed.  The  friend  whom  God  had 
sent  him  in  his  sore  extremity  had  with  his  hand  again  tied  up  the  storm  that 
was  about  to  burst  on  their  heads,  and  again  there  was  partial  peace  concern- 
ing this  crime.  But,  as  I  have  said  before,  it  could  not  last  long.  Deeper 
and  deeper  was  he  being  involved  in  difficulty.  His  extrication  from  one 
difficulty  involved  him  in  a  still  greater.  Temporarily  preventing  the  publi- 
cation of  this  letter  induced  inquiry  concerning  its  publication  on  the  port  of 
his  friends  and  members  of  his  congregation.  So  it  goes  on,  step  by  step, 
one  difficulty  coming  up  after  another,  and  as  fast  as  one  device  is  resorted 
to,  another  becoming  requisite,  until  the  difficulties  at  last  so  accumulate  that 
no  power  on  earth  can  prevent  the  storm.  The  hand  that  for  four  years  had 
held  the  gathering  storm,  at  last,  fell  powerless  by  the  side  of  his  friend,  and 
the  storm  came..  And  when  the  storm  came,  all  the  fury  of  the  gale  was 
attempted  to  be  turned  upon  the  head  of  this  God-sent  friend  who  for  so  long 
a  period  had  staved  oflf  the  day  of  reckoning. 

Having  allayed  the  excitement  in  the  church,  having  prevented  the 
investigation  there,  other  difficulties  come  up.  Steps  are  being  taken  to 
initiate  a  council,  and  in  his  anxiety  to  ward  off  the  threatening  dangers  that 
were  gathering  about  him,  he  again  appeals  to  his  friend : 

**  Sunday  night*'  [no  date] :  **  My  dear  friend :  The  Eagle  ought  to  have 
nothing  to-night.  It  is  that  meddling  which  stirs  up  our  folks.  Neither 
you  nor  Theodore  ought  to  be  troubled  by  the  side  which  you  served  so 
faithfully  in  public.  The  Deacons*  meeting,  I  think,  is  adjourned.  I  saw 
Bell.  It  was  a  friendly  movement.  The  only  next  near  danger  is  the  women 
Morrill,  Bradshaw,  and  the  poor,  dear  child." 

And  what  was  this  danger  ?  Mrs.  Morrill  knew  and  Mrs.  Bradshaw  knew 
this  dread  secret,  and  he  was  afraid  that  the  poor,  dear  child,  as  he  calls  her, 
too,  might  talk;  might  confess  again.  And  it  was  from  them  that  he  appre- 
hended danger.  How  to  get  rid  of  that,  how  to  guard  against  that,  he  did 
not  know.  Always  in  these  extremities,  in  these  difficulties,  he  turns  to  his 
friend  Moulton. 

"  If  the  papers  will  hold  off  a  month  we  can  ride  out  the  gale,  and  make 
safe  anchorage,  and  then,  when  once  we  are  in  deep,  tranquil  waters,  we  will 
all  join  hands  in  a  profound  and  g3nuinf;  Lavs  Deo^  for  through  such  a  wil- 
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derness  only  a  Divine  Providence  could  have  led  us  undevoured  by  the  open- 
mouthed  beasts  that  lay  in  wait  for  our  lives  " 

And  all  this  about  nothing!  All  this  because  he  had  given,  not  injudi- 
cious, but  judicious  advice — advice  that  it  was  his  duty  to  give. 

**  Sunday,  A.  M."  [No  date— upon  the  same  point] — **  Your  interview  last 
night  was  very  beneficial,  and  gave  confidence.  This  must  be  looked  after. 
It  is  vuin  to  build  if  the  foundation  sinks  under  every  effort." 

Your  interview  gave  confidence;  your  interview  with  Halliday  last  night 
gave  confidence.  How  did  it  give  confidence  ?  Why,  by  that  faithfulness 
which  characterized  his  course  for  four  years,  he  had  allayed  Mr.  Halliday's 
suspicions,  and  that  had  given  confidence.  That  is  the  point  that  must  be 
looked  to.  Under  no  consideration  must  the  truth  be  known,  and  whenever, 
by  any  device,  whether  by  an  evasive  ans^frer,  or  by  a  suggestion  made  by  his 
friend,  succeeds  in  suppressing  the  truth,  then  he  is  sent  of  the  Deity  to  pro- 
tect and  to  save  him !  But,  as  I  said,  at  last  the  charges  came,  and  one  specifica- 
tion of  those  charges  is,  that  he  had  stated  that  be  had  discovered  a  criminal 
intimacy  between  Mr.  Beecher  and  his  wife,  and  the  name  of  as  respectable,  as 
Christian  a  woman  as  live-i  in  the  city  of  Brooklyn  was  given  as  a  witness.  And 
with  this  fact  upon  the  records  of  the  church,  he  has  been  denounced  through- 
out the  land  as  having  preferred  a  false  charge,  and  never  until  after  the  In- 
vestigating Committee  was  appointed,  having  accused  his  pastor  of  the  crime 
of  adultery  with  his  wife.  There  is  the  record,  known  and  read  of  all  con- 
nected with  the  church.  Well,  this  charge  made  by  Mr.  West,  not  yielding 
to  the  counsels  and  the  persuasions  of  Mr.  Beecher,  but  actuated  by  a  con- 
scientious sense  of  his  own  duty— created  another  contingency.  Other  devices 
must  be  resorted  to  to  prevent  this  investigation,  because,  if  this  investiga- 
tion goes  on,  most  assuredly  the  truth  must  come  out.  What  device  can  we 
resort  to  ?  Again  he  turns  to  his  Qod-sent  friend,  Moulton,  and  the  device 
is  arranged  and  agreed  upon  by  Mr.  Beecher,  by  Mr.  Moulton,  and  by  Mr. 
Tilton.  And  this  is  the  device.  Mr.  Tilton  is  to  write  a  letter  stating  that 
four  years  ago  he  had  withdrawn  voluntarily  from  the  church,  since 
wiiich  time  he  had  not  been  a  member,  and,  therefore,  was  not 
amenable  to  their  process.  Such  a  letter  was  written  ;  and  for  that  de- 
vice, when  Mr.  Beecher  the  next  day  met  him,  he  clasped  him  by  the  hands  and 
excluimed,  **  Theodore,  God  inspired  you  to  write  that  letter."  Well,  that 
was  a  successful  device.  It  prevented  the  investigation  into  the  truth  of  the 
charge  that  Mr.  West  had  made  against  Mr.  Tilton  of  slandering  the  pastor 
of  the  church.  But  what  was  to  be  done  in  order  to  prevent,  in  the  conclu- 
sion of  that  matter,  any  reflection  upon  Mr.  Tilton  ?  A  simple  preamble 
reciting  the  facts  of  his  having  voluntarily  withdrawn  from  the  Church,  and 
then  a  resolution  that  the  record  be  corrected  in  accordance  with  the  fact 
was  agreed  upon. 

But  on  the  Slst  day  of  October,  when  the  Committee  were  to  make  their 
report,  Mr.  Tilton  hearing  that  a  different  report  was  to  be  made  by  the  Com- 
mittee, and  that  he  was  to  be  placed  in  the  attitude  of  having  shrunk  from 
his  duty  and  of  having  avoided  investigation  or  trial  by  this  special  plea  of 

L— ai 
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uoD-membership,  wrote  a  letter  to  the  committee  which  was  shown  to  Mr. 
Beecher,  a  sentence  of  which  I  will  read : 

yfr.  Beach. — What  is  the  date  of  it  ? 

Mr,  Morris, — 31  st  of  October,  1873.  **I  therefore  say,  first,  I  have  never 
spoken  against  Mr.  Beecher  falsely;  and  second,  if  either  he  or  the  com- 
mittee shall  request  me  to  waive  my  non-membersliip  and  take  ray  position 
once  again  as  a  member,  I  will  do  so  long  enough  to  appear  this  evening  at 
the  meeting  to  answer  before  the  assembled  congregation  the  following  ques- 
tions from  either  Mt.  Beecher.  or  the  committee,  namely,  '  Have  you,  Theo- 
dore Tilton,  ever  spoken  against  Henry  Ward  Beecher  falsely  ? ' " 

And  he  did  go  there  that  night  and  attended  this  meeting  of  Plymouth 
Church,  and  when  the  report  was  made  reflecting  upon  him  and  putting  him 
in  the  attitude  of  having  slandered  Mr.  Beecher,  and  then  of  having  failed 
to  meet  the  charge  by  putting  in  the  special  plea  of  non-memberslup,  he  went 
there  before  the  assembled  congregation,  and  spoke  in  the  presence  of  that 
assembled  congregation,  and  in  the  presence  of  Mr.  Beecher,  as  follows  : 

**  I  therefore  have  come  here  to-night,  not  from  any  obligation  of  member- 
ship, since  I  am  not  a  member,  and  not  summoned  by  your  committee,  for  no 
committee  has  summoned  me  (it  was  a  mere  notification),  but  of  my  own 
free  will,  prompted  by  ray  self-respect,  and  as  a  matter  vital  to  my  life  and 
honor,  to  say  in  Mr.  Beecher*s  presence,  surrounded  here  by  his  friends, 
that  if  I  have  slandered  him  I  am  ready  to  answer  for  it  to  the  man  whom 
I  have  slandered.  If,  therefore,  the  minister  of  this  church  has  anything 
whereof  to  accuse  me,  let  him  now  speak,  and  I  shall  answer,  as  God  is  my 
judge." 

What  is  the  answer  ?  What  would  have  been  the  answer  of  an  innocent 
man,  and  what  the  answer  of  a  guilty  man  ?    Hear  it : 

"  I  desire  to  say  further,"  says  Mr.  Beecher,  **  that  I  do  not  believe  that 
Mr.  Tilton  has  desired  in  any  way  whatever  to  shirk  his  proper  responsibility, 
or  to  evade  any  proper  charge  that  might  be  made  by  the  church.  He  asks  if 
I  have  any  charge  to  make  against  him.  I  have  none.  Whatever  differences 
have  been  between  us  have  been  amicably  adjusted,  and,  so  far  as  I  am  con- 
cerned, buried.     I  have  no  charges." 

On  the  20th  of  July,  1874,  the  defendant  declared  that  he  could  not  delay 
for  an  hour  to  defend  the  reputation  of  Mrs.  Elizabeth  R.  Tilton,  upon  whose 
name,  in  connection  with  his,  her  husband  had  attempted  to  pour  shame. 
And  yet,  when  the  publication  was  made  on  the  2d  of  November,  18T2,  the 
defendant  did  not  rush  to  the  defense  of  the  honor  of  this  Christian  woman. 
And  when  Mr.  West,  in  1873,  charged  that  Mr.  Tilton  had  charged  him  with 
having  committed  adultery  with  his  wife,  giving  the  name  of  the  witness,  he 
then  did  not  rush  to  the  defense  of  the  honor  of  Elizabeth  R.  Tilton.  She, 
a  member  of  his  church,  charged  with  this  crime,  ho  charged  with  this  crime 
with  her — instead  of  coming  to  her  defense,  the  defense  of  her  honor,  he 
resorts  to  every  device  that  he  can  imagine  for  the  purpose  of  avoiding  the 
investigation,  for  the  purpose  of  preventing  the  opportunity  of  vindicating 
her  chastity;  if  he  could,  to  keep  the  thing  buried  up,  and  in  his  own  lan- 
guage, ^'  thought  that  the  church  had  bettor  try  and  live  it  down,"  while  her 
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reputation  for  chastity  remained  under  this  cloud.  Ko  attempt,  then  to  de- 
fend the  honor  of  Mrs.  Elizabeth  R.  Tilton.  And  when  these  charges  are  made, 
coming  from  such  a  source  as  they  did,  th&  church,  anxious  for  an  investigation, 
the  opportunity  then  presented  him  of  vindicating  the  honor  of  Elizabeth  R. 
Tilton,  does  he  do  it  ?  No ;  but  he  tries  to  prevent  it  by  a  trick,  by  a  device 
of  words,  leaving  her  to  rest  under  this  charge  of  having  been  debauched  by 
her  own  pastor  I  No  attempt  then  to  rush  to  her  rescue.  Too  late  now  to 
say  that  he  could  not  rest  for  one  hour  when  her  honor  was  attacked,  but 
must  rush  to  her  rescue.  Too  late  now  to  play  the  role  of  the  defender  of  the 
honor  of  Elizabeth  R.  Tilton  1  The  day  is  past.  Years  ago  the  opportunity 
was  presented,  because  the  charge  was  made  against  him  when  her  husband 
was  away  in  a  distant  state;  when  it  was  his  duty;  when  he  was  called  upon 
by  every  obligation  of  honor,  of  manhood,'  to  defend  then  Elizabeth  R.  Til- 
ton, and  if  the  infamous  charge  was  false  to  brand  it  as  false.  But  he  does 
not  do  it ;  he  is  as  silent  as  the  grave.  And  so  when  opportunity  after 
opportunity  presents  itself,  she  all  the  time  resting  under  these  charges  and 
these  imputations,  instead  of  rushing  to  her  rescue  and  defending  her  honor, 
he  tries  to  prevent  the  opportunity,  to  set  aside  the  opportunity  in  which  he 
might  defend  her  honor,  and  leaves  her  to  sink  lower  and  lower  in  the 
depths  of  infamy.  Too  late,  I  say,  now,  to  play  the  role  of  defender  of  the 
honor  of  Elizabeth  R.  Tilton. 

The  following  month,  during  November,  1873,  preliminary  steps  were 
taken  to  call  the  council.  On  the  9th  of  November — Sunday — Mr.  Beecher 
met  Mr.  Tilton  at  Moulton's,  his  friend,  where  he  was  in  the  habit  of  going 
almost  daily,  and  he  said,  **  Theodore,  if  you  don't  turn  against  me,  Dr.  Storrs 
can  do  me  no  harm."  And  during  the  council  a  criticism  was  made  upon  the 
conduct  of  Elizabeth  R.  Tilton  in  having  accused  Mr.  Beecher,  by  a  member 
of  his  own  church,  and  the  very  thought  of  such  a  criticism  at  such  a  time 
against  Mrs.  Tilton  and  Mr.  Tilton,  filled  him  with  horror;  and  he  writes 
again  to  his  friend  Moulton  (for  he  always  turned  to  him  in  these  hours  of 
sore  extremity)  and  he  says — again  it  is  Sunday — **  Sunday  night  " — all  these 
plottings  and  plannings,  pretty  much,  were  the  work  of  the  Sabbath: 

'*  My  dear  Frank,  is  there  to  be  no  end  to  this  trouble  ?  Is  wave  to  follow 
wave  in  endless  succession  ?  I  was  cut  to  the  heart  when  C.  showed  me  the 
shameful  paragraph  from  The  Union,  Its  cruelty  is  beyond  expression.  I 
felt  like  lying  down  and  saying,  'I  am  tired,  tired,  tired  of  living  or  of 
trying  to  resist  the  devil  of  mischief.*  " 

Every  person  who  did  anything  that  seemed  to  point  to  an  investigation 
or  a  development  of  these  facts  was  the  devil  of  mischief. 

'*I  would  rather  have  a  javelin  launched  against  me  a  hundred  times  than 
against  those  that  have  suflfered  so  much,  but  there  arc  some  slight  allevia- 
tions. The  paragraph  came  when  the  public  mind  was  engaged  with  the 
council,  and  with  Theodore's  letters.  I  hope  it  will  pass  without  further 
notice.  I  must  be  again,  as  I  have  heretofore  been,  indebted  to  you  for 
judicious  counsel.  On  this  new  and  flagrant  element  my  innermost  soul 
longs  for  peace;  if  that  can  not  be,  for  death." 

And  so  you  see,  gentlemen,  the  terrible  anxiety  and  terrible  agony  that 
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every  step,  that  every  movement,  that  everything  that  is  done  tending  to 
bring  out  the  facts  in  this  case,  causes  Mr.  BeecLer.  I  have  not  read  the 
"whole  of  this  letter;  I  will  leave  some  portions  of  it,  as  it  is  not  necessary  to 
do  so,  in  presenting  my  view,  until  we  present  it  formally  in  proof. 
.  Still  later  he  writes  another  letter  to  Mr.  Moulton,  in  which  he  says: 
**Mr.  Storrs  has  determined  to  force  a  conflict,  and  to  use  one  of  us  to 
destroy  the  other,  if  possible.  I  am  in  hopes  that  Theodore,  who  has  borne 
80  much,  will  not  consent  to  be  a  flail  in  Storrs'  hands  to  crush  me." 

In  the  Spriiig  of  1874,  long  after  the  charge  of  adultery  made  the  30th  of 
December,  1870,  he  writes  this  letter  to  Mr.  Moulton,  and  says  he  hopes  that 
Theodore,  **  who  has  borne  so  much,  will  not  consent  to  be  a  flail  in  Storrs' 
hands  to  crush  me."  And  after  the  council  was  ended,  that  had  given  so 
much  trouble,  and  so  much  anxiety,  and  so  much  fear,  then  again  arose 
another  difficulty — a  difficulty  this  time  more  formidable  than  all  the  others. 
It  was  a  difficulty  that  finally  culminated  in  the  exposure,  and  was  the 
means  of  bringing  us  here  in  this  court,  and  before  this  jury.  After  the 
adjournment  of  the  council,  unfavorable  criticisms,  as  after  the  publication 
of  the  **  tripartite  covenant,"  were  made  against  Mr.  Tilton,  and  he  was  held 
up  to.  the  world  as  one  of  the  worst  of  men,  the  creature  of  Mr.  Beecher's  mag- 
nanimity, and  he  (Beecher)  the  most  magnanimous  and  generous  of  men. 
Again  Mr.  Beecher  is  appealed  to  to  stop  this  cry,  but  again  his  courage  fails 
him,  again  he  manifests  his  cowardice,  because  to  say  to  these  men  who  were 
thus  accusing  Mr.  Tilton,  to  say  to  Dr.  Bacon:  *' Don't  say  that  about  Theo- 
dore; it  is  not  true;  it  is  not  correct;"  or,  ** Don't  abuse  him ;  it  is  not  right; 
he  has  done  nothing  that  justifies  that  abuse.  I  have  wronged  him;  I  have 
given  him  cause ;  don't  say  that;  stop,  please;  stop,  please f  stop  your  abuse." 
He  dare  not  do  that;  he  had  not  the  courage  to  do  it,  because  Dr.  Bacon 
would  then  have  said :  *'  What  has  this  man  done  that  he  now  takes  blame 
upon  himself,  and  after  all  that  has  been  said,  and  after  all  these  years,  that 
he  now  comes  forward  and  relieves  Mr.  Tilton  ? "  He  could  not  do  it.  You 
see,  gentlemen,  he  could  not  do  it.  No,  he  had  not  the  courage  to  do  it,  and 
he  let  the  thing  float  along,  taking  the  chances.  It  could  not  be  worse.  To 
do  that  would  place  ^him  in  the  awful  position  of  having  done  wrong,  and 
these  men,  then,  would  renew  their  inquiry  and  their  energy  to  ascertain  whiit 
the  truth  was,  and.  he  stood  paralyzed,  appalled  at  the  pros])ect  that  was 
before  him,  and  at  last,  unwilling  to  do  anything  to  relieve  Mr.  Tilton,  >Ir. 
Tilt'?n  relieved  himself.  He  published  the  Bacon  letter  that  has  now  become 
historic,  and  ever  will  be.  And  what  was  the  point  in  that  letter  that  rang 
throughout  Christendom  ?  What  was  it  that  brought  on  this  consternation  ? 
What  was  it  that  made  the  Christian  world  stand  aghast  ?  What  was  it  ? 
Any  charge  that  he  had  made  against  him  ?  Oh  !  no,  he  simply  said 
be  had  been  guilty  of  an  offense  against  him  and  his  family  some 
years  ago,  but  the  people  paid  no  attention  to  that.  The  press  made  no 
comments  upon  that.  That  they  didn't  look  at.  An  offense  I  The  word 
was  indefinite,  and  that  was  not  the  thing  that  caused  such  a  commotion, 
that  caused  such  excitement,  that  caused  everybody  to  ask  every  person 
he    met:  *^What    does  this   mean?     What  great  crime  has  Mr.  Beechei 
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been  guilty  of  ? "  What  was  it  ?  Oh,  it  was  only  a  quotation  from  the  letter 
of  contrition  !  A  few  lines  from  that  letter — a  few  lines  written  by  Henry 
"Ward  Beechcr  himself  sent  dismay  throughout  the  land.  People  said  and 
people  believed  that  the  great  preacher  of  the  land  had  fallen,  and  that  he 
had  sinned  against  the  commandments,  that  he  had  sinned  against  the  pre- 
cepts of  our  Saviour — that  he  had  committed  adultery  with  a  member  of  his 
own  church,  that  he  had  debauched  the  wife  of  his  bosom  friend.  What 
was  it  ?  What  was  it  that  sent  this  consternation  throughout  tne  land  ?  It 
was  Henry  Ward  Beecher  accusing  himself,  standing  before  the  world  as  his 
own  accuser.  Do  you  still  doubt,  gentlemen,  to  what  that  letter  refers  ?  Do 
you  still  doubt,  in  the  face  of  the  facts*  that  I  have  already  presented  to  you, 
that  our  cliarge  is  true,  and  that  Henry  Ward  Beecher  did  debauch  the  wife 
of  Theodore  Tilton,  the  plaintiff?  Do  you  doubt  it  ?  If  you  do,  still  I  have 
hope,  because  I  will  yet  present  to  you  evidence  still  more  conclusive,  still 
more  overwhelming.  I  don't  mean  to  leave  this  case  until  you  are  convinced. 
We  don't  mean  to  lea\e  this  court  until  we  go  out  vindicated.  We  don't 
mean  to  leave  until  justice  has  been  vindicated,  and  until  a  proper  maledic- 
tion, by  your  verdict,  shall  have  been  given  to  this  crime,  this  great  crime  that 
has  been  committed  by  Henry  Ward  Beecher  against  the  peace,  against  the 
family  of  Thaodore  Tiltim,  and  against  the  morals  of  the  world. 

[To  the  court:]  If  your  Honor  please,  I  can  close  at  the  morning  session, 
I  think,  without  occupying  the  whole  of  it.  I  have  been  sick  and  laboring 
under  a  great  deal  of  pain  for  two  days,  or  I  should  have  closed  to-day.  I 
will  ask  about  an  hour  in  the  morning. 

Judge  Neilson. — I  can  appreciate  the  very  great  labor  that  rests  upon 
the  counsel,  of  course ;  still  I  was  very  desirous  that  you  should  have  closed 
to-day,  if  you  could. 

Mr.  Morris. — I  would  like  to  have  an  hour  in  the  morning.  I  am  not 
physically  able  to  conclude  my  opening  now. 
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If  the  Court  please^  Gentlemen  of  the  jury :  1  shall  not  detain  you  much 
longer  in  what  I  have  to  say  to  you.  At  the  adjournment  of  tlie  court  yester- 
day, I  was  calling  your  attention  to  the  efforts  that  had  been  put  forth  by 
the  defendant  in  this  case  to  prevent  an  investigation,  on  the  part  of  his 
church,  into  the  charges  of  immoralities,  which  had  been  made  against  him, 
and  I  had  also  called  your  attention  to  tlie  fact  as  to  how  unavailing,  during 
the  four  years  that  have  passed,  have  been  all  the  efforts  to  bury  up  the  fact 
that  we  now  present  to  you.  As  I  stated,  one  difliculty  after  another  presented 
itself,  and  no  sooner  had  a  threatened  investigation  been  averted  by  some 
trick,  by  some  device,  than  another  difficulty  arose,  and  thus  they  continued 
to  accumulate  until  at  last  tlie  dread  secret  had  to  be  made  public;  and  I  had 
called  your  attention  to  the  manner  in  which  it  was  made  public,  not  by  a 
charge?  against  Henry  Ward  Beecher,  but  by  simply  publishing  a  part  of  Mr, 
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Beecher*8  letter  of  contrition,  which  was  accepted  by  everybody  almost  as 
being  a  confession  of  guilt.  The  publication  of  that  portion  of  the  letter  of 
contrition  aroused  such  a  spirit  of  inquiry  both  in  and  out  of  the  Church, 
that  finally  Mr.  Beecher  was  compelled  to  take  action  with  reference  to  the 
matter,  and  on  the  11th  day  of  July,  1874,  was  published  a  letter  addressed 
to  six  gentlemen,  three  of  his  congregation  and  three  of  the  society,  request- 
ing them  to  make  a  thorough  inyestigation  in  reference  to  the  letter  of 
apology  or  contrition;  and  you  must  remember  when  that  letter  was 
published  in  the  papers,  with  what  satisfaction  it  was  received  by  the 
friends  and  advocates  of  Mr.  Beecher.  **At  last,"  they  say,  "we  are  to 
have  the  truth.  At  last  he  has  taken  steps  to  have  a  thorough  investiga- 
tion. Now  we  will  know  the  truth.  Now  we  will  know  the  foundation  for 
these  rumors  that  have  been  floating  about  for  the  last  four  years.  Now 
we  will  have  a  settlement  forever  of  this  matter." 

That  letter  was  dated  prior  to  that,  on  the  27th  of  June,  I  think.  On 
the  6th  of  July  Mrs.  Tllton,  without  the  knowledge  of  her  husband,  without 
any  intimatiou  that  a  committee  had  been  appointed,  or  was  contemplated, 
goes  before  the  committee  and  makes  a  statement.  At  this  time  the  plaintift 
knew  nothing  about  the  appointment  of  a  committee  at  all,  if  one  was'appoint- 
ed  then;  and  on  the  morning  of  the  11th  of  July  Mrs.  Tilton  abandons  her 
home  and  seeks  shelter  with  the  friends  of  her  seducer;  and  on  that  same 
day  this  letter  is  published,  and  until  then,  until  she  had  appeared  before  the 
committee,  as  she  stated  to  her  husband,  until  they  had  secured  her,  the  let- 
ter was  not  published.  Gentlemen,  she  but  followed  out  the  natural  course 
in  all  such  cases.  The  woman  leaves  her  husband,  and  takes  shelter  either 
with,  or  with  the  friends  of,  her  paramour.  But,  gentlemen,  I  call  your  atten- 
tion to  the  very  fact  and  circumstance  of  the  appointing  of  this  committee 
as  evidence  of  the  guilt  of  the  defendant.  Had  he  been  innocent  of  the 
charges  preferred  against  him,  or  had  he  not  been  guilty  of  the  crime  that 
we  now  allege,  what  would  have  been  his  course  ?  What  would  have  been  the 
course  of  any  innocent  man  seeking  a  thorough  and  complete  vindication  of 
his  character  ?  He  would  have  called  upon  the  regular  authorities  of  the 
church  to  have  instituted  the  proceedings.  He  would  have  notified  the  par- 
ties who  had  charges  to  make,  to  appear  before  that  committee  and  attend 
its  investigation ;  and  he  would  have  accorded  the  privilege  of  the  party's 
appearing  by  counsel  if  he  appeared  by  counsel. 

And  yet  what  do  we  behold  with  reference  to  this  investigation?  Mr. 
Beecher  naming  his  own  committee,  selected  from  his  own  })er8onal  friends, 
the  accuser  having  no  voice  in  it,  not  even  the  church,  except  indirectly, 
when  called  up9n  by  him  to  sanction  his  action.  From  that  investigation  the 
plaintiff  is  excluded.  Before  those  six  friends  of  Mr.  Beecher,  appear  a 
number  of  learned  and  astute  lawyers,  Mr.  Tilton  not  being  permitted  to  be 
there  and  cross-examine  witnesses,  or  to  be  present  to  hear  what  they  had  to 
say;  and  I  say,  therefore,  that  the  very  fact  that  this  committee  was  consti- 
tuted as  it  was,  managed  as  it  was,  shows  that  a  thorough  and  truthful  and 
honest  investigation  into  the  facts  was  not  the  purpose  of  the  appointment 
of   that  committee.      Had  a  committee  been  appointed  as  it  should  h-ive 
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been,  had  the  plaintiff  been  accorded  the  rights  that  should  have  been 
accorded  to  him  in  that  investigation,  had  he  been  treated  with  judicial  im- 
partiality, or  with  any  degree  of  fairness,  we  would  not  have  been  here  to-day 
in  this  tribunal,  you  would  not  have  been  called  uptm  to  discharge  the  solemn 
and  important  duty  that  you  will  be  called  upon  to  discharge  in  this  case. 
But  with  that  one-sided  and  partisan  committee,  with  their  denunciatory  re- 
port against  the  plaintiff,  in  which  report  the  records  of  the  church  of  which 
they  were  members  were  falsified  and  suppressed,  when  he  was  denounced  by 
this  friendly  committee  appointed  by  the  defendant  to  vindicate  him  at  all 
hazards,  and  to  denounce  and  convict  the  plaintiff  at  all  hazards,  there  was 
no  alternative  left  but  to  bring  him  face  to  face  before  an  impartial  court, 
before  an  honest  and  impartial  jury.  He  did  not  want  this  suit  brought 
here.  He  went  to  the  committee  and  he  appealed  to  them  to  bring  him  in 
court.  They  refused  to  do  it.  He  did  not  want  to  bring  this  action,  because 
it  was  necessary  that  he  should  claim  pecuniary  damages.  It  was  the  only 
mode  of  redress  left  him.  He  wanted  them  to  indict  him  for  slander,  if  he 
had  slandered,  and  take  all  the  risk  and  all  the  chances  of  a  conviction, 
assuming  all  the  burden  upon  himself.     They  declined. 

But,  after  this  case  was  commenced,  and  in  October  last,  the  1st  of  Octo- 
ber, the  defendant  goes  before  the  Grand  Jury  and  procures  an  indictment 
against  Mr.  Tilton  for  libel.  From  that  day  until  we  came  in  court  here  with 
this  case,  we  have  been  beseeching  them,  imploring  them,  making  our  ap- 
peals to  them,  making  our  appeals  to  the  court,  to  bring  on  the  indictment, 
but  they  would  not,  and  there  was  no  alternative  left,  and  we  brought  our 
action  here,  and  before  you  we  will  bring  our  evidence,  before  you  we  will 
bring  our  wrongs,  the  wrongs  that  we  have  suffered,  to  you  we  will  present 
our  broken  home.  Before  your  face  we  arraign  the  seducer.  Before  you  we 
arraign  the  man  who  has  brought  upon  us  all  this  desolation,  and  from  you 
we  expect  the  justice  that  has  heretofore  been  denied  us.  Aye,  we  know 
that  we  shall  receive  it,  because  our  cause  is  just,  and  God  is  with  the  right! 
But,  gentlemen,  notwithstanding  this  committee  was  appointed  by  the  de- 
fendant in  this  action,  it  was  not  the  design,  it  was  not  the  purpose  that  the 
facts  should  be  made  known  even  to  that  committee  when  it  was  appointed. 
As  the  defendant  declared,  that  was  not  a  step  of  his  own  choosing,  but  he 
was  driven  to  it  by  his  church.  He  had  to  do  something,  and  having  to  take 
some  step,  he  had  selected  the  men  himself,  whom  he  declared  could  be  man- 
aged and  controlled ;  and,  in  his  estimation  of  his  men,  he  was  not  deceived. 

But,  again,  as  I  have  said  before,  in  this  his  hour  of  extremity,  he  turns 
again  to  his  friend,  and  another  device  was  hit  upon  but  notsuccessfully  car- 
ried out.  After  the  Bacon  letter,  Mr.  Moulton  prepared  a  statement  for  Mr. 
Beecher  to  make  to  his  congregation,  which  he  promised  to  make  if  he  said 
anything,  Mr.  Moulton  advising  silence ;  and  In  that  proposed  statement  he 
acknowledged  that  he  had  committed  an  offense  against  Theodore  Tilton ; 
but  he  concludes; 

**  I  have  committed  no  crime,  and  if  this  society  believes  that  it  is  due  to 
it  that  I  should  reopen  this  already  too  painful  subject,  or  resign,  I  will  re- 
sign." 
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That  statement  was  not  made  because  of  the  criticism  made  by  an  astute 
lawyer  that  adultery  was  not  a  crime  at  common  law,  and,  therefore,  that 
statement  did  not  fully  meet  the  question  and  cover  the  ground ;  and  from 
the  time  that  this  committee  was  appointed,  from  the  time  that  the  Bacon 
letter  was  published,  on  the  24th  of  June,  1874,  down  to  the  16th  of  July 
following,  we  find  Mr.  Beecher  in  consultation  with  Mr.  Moulton  day  after 
day,  time  after  time,  writing  him  letters  with  reference  to  the  matter.  On 
the  10th  of  July  he  writes  him  a  letter  wanting  to  see  him.  On  the  same  day 
he  writes  another  letter,  requesting  him  to  come  around  to  his  house  to  assist 
him.  On  the  following  Monday  he  writes  another  letter,  and  on  July  the  13th 
he  writes  still  another  : 

**  Mt  Dear  Frank:  I  will  be  with  you  at  seven  or  a  little  before.  I  am 
ashamed  to  put  a  straw  more  upon  you,  and  have  but  a  single  consolation, 
that  this  matter  can  not  distress  you  long,  as  it  must  soon  end ;  that  is,  there 
will  be  no  more  anxiety  about  the  future,  whatever  regrets  there  may  be  about 
the  past." 

Still  later  Mr.  Moulton  presented  to  Mr.  Beecher  a  short  statement  pre 
pared  by  Mr.  Tilton  for  the  committee  to  make:  he,  as  anxious  then  as  ever, 
as  anxious  as  Mr.  Beecher  himself,  to  prevent  the  exposure  of  tliis  secret, 
which  must  bury  Ids  family  in  ruin,  and  in  this  proposed  statement  for  the 
committee  he  said: 

^^The  committee  respectfully  report,  that  upon  examination  they  ^nd  that 
an  offense  of  grave  character  was  committed  by  Mr.  Beecher  against  Mr.  and 
Mrs.  Tilton." 

Mr.  Beecher  wanted  to  know  if  Mr.  Tilton  would  be  satisfied  with  such  a 
report  as  that  made  by  the  committee.  If  Mr.  Tilton  would  be  satisfied  with 
such  a  report,  he  would  be  satisfied,  and,  as  this  states,  settle  the  mutter 
without  having  the  facts  made  public.  Where,  then,  at  this  time,  was  the 
anxiety  to  defend  the  honor  and  fair  name  of  Elizabeth  R.  Tilton  ?  It  was  uni- 
versally known  and  believed  the  letter  of  contrition  had  reference  to  her, 
and  that  her  honor  and  her  character  was  involved  in  the  matter,  whatever  it 
was;  and,  yet  notwithstanding  two  years  prior  to  that  this  horrible  story  had 
been  published  by  the  Woodhulls,  and  no  denial  and  no  defense  made  by 
Mr.  Beecher  of  this  Christian  woman,  a  member  of  his  church,  and  when  after 
that  Mr.  West  repeats  the  charges  in  a  formal  manner,  devices  are  resorted  to 
to  prevent  the  defense  of  this  woman's  fair  name  and  her  honor,  and  at  last, 
when  the  formality  of  selecting  a  committee  of  known  and  tried  friends  was 
gone  through  mth,  he  is  willing  by  such  a  statement  as  that,  acknowledging 
that  he  had  been  guilty  of  an  offense  against  Mr.  and  Mrs.  Tilton  of  a  grave 
character,  to  let  it  rest  there,  and,  as  he  said  before,  try  on  his  ])art  and  the 
part  of  the  church  to  live  it  down.  But  what  in  Heaven's  name  was  to  be- 
come of  the  woman  ?  No  anxiety  then  to  defend  the  fair  name  of  Elizabeth  R. 
Tilton ;  and  I  repeat  again,  as  I  did  yesterday,  that  it  is  too  late  to  play  the 
role  of  defender  of  the  fair  name  and  honor  of  Elizabeth  R.  Tilton  by 
Henry  Ward  Beecher. 

But  that  is  not  all.     When  Mr.  Beecher  was  informed  that  Mr.  Tilton 
f  was  preparing  a  statement  to  make  before  the  committee   presenting  the 
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facts — his  letter  of  contrition — what  does  he  do  ?  Again  he  turns  to  his 
friend  Moulton  for  aid  and  assistance,  and,  taking  counsel  together,  another 
device  was  hit  upon.  Mr.  Beccher,  with  his  own  liand,  after  the  appoint- 
ment of  the  committee,  after  they  had  commenced  the  investigation,-  when 
he  knew  that  Mr.  Tilton  was  preparing  his  statement,  with  his  own  hand 
writes  a  statement  for  Mr.  Tilton  to  make  before  that  committee,  based  upon 
a  prior  statement  wfiich  he,  Mr.  Beecher,  was  to  make,  exonerating  Mr.  Til- 
ton and  doing  him  justice. 

Tliis  is  Mr.  Beecher's  proposed  statement  for  Mr.  Tilton  to  make,  which  I 
hold.  The  statement  of  Mr.  Beecher  l>eing  read,  and,  if  striking  favorably, 
then  a  word  sent  substantially  thus  to  the  committee : 

'^I  have  been  three  years  acting  under  conviction  that  I  have  been 
wronged,  but  was  under  the  imputation  of  being  the  injurer.  I  learn  from  a 
friend  that  Mr.  B.  in  his  statement  to  you,  has  reversed  this,  and  has  done  me 
justice.  I  am  willing,  should  he  consent,  to  appear  before  you  with  him,  and 
dropping  the  further  statements  which  I  felt  it  to  be  my  duty  to  make  fur 
my  own  clearance,  to  settle  this  painful  domestic  difficulty,  which  never 
ought  to  have  been  made  public,  finally  and  amicably.'' 

And  that  is  the  disposition  that  the  defendant  proposes  to  make  of  this 
case  ?  Ls  that  the  disposition  that  the  Christian  world  expected  ?  Is  that 
the  disposition  that  the  Christian  world  had  a  right  to  expect  would  be  made 
of  this  ca.<)c  ?  The  name  of  a  minister  standing  so  high,  his  garments  soiled, 
the  most  infamous  charges  made  against  him,  of  having  seduced  the  wife  of 
his  life-long  friend,  and  a  member  of  his  church — slie  also  a  member  of  his 
church — a  child  who  had  grown  up  under  his  eye;  I  say,  is  that  the  dispo- 
sition tliat  a  Christian  world  had  a  right  to  expect  would  l>e  made  of  that 
matter  ?  Is  it  possible  to  explain  that  consistently  with  innocence  ?  Would 
Mr.  Beecher,  if  an  innocent  man,  have,  under  any  circumstances,  submitted 
to  such  a  disposition  of  the  case  as  that  ?  Had  he  been  an  innocent  man, 
and  such  a  disposition  as  that  had  been  proposed  to  him,  would  he  not  have 
hurled  the  proposition  back  with  indignation,  and  said  :  *'  What  do  you 
mean  by  thus  insulting  me  ?  I  am  charged  with  adultery  with  the  wife  of 
my  friend  ;  my  fair  name  is  sullied;  my  sacred  robes  are  soiled.  I  have  said 
to  the  world  that  I  mean  to  have  a  full  and  complete  investigation  into  this 
abominable  charge,  and  now  you  come  and  propose  such  a  covering  up,  such  a 
burying  up  of  the  fact  as  that.  Away  with  you!"  That  would  have  been 
the  action  of  any  honest  man,  with  the  eyes  of  the  world,  you  may  say,  turned 
toward  this  committee.  No  question  then  was  engrossing  the  attention  of 
this  land,  so  much  as  the  investigation  by  that  committee.  The  friends  of 
Christianity  were  hoping  for  the  vindicaticm  of  Mr.  Beecher.  Every  well- 
wisher  of  his  country  was  hoping  and  praying  for  the  deliverance  of  the  pastor 
of  Plymouth  Church.  And  had  he  been  innocent,  he  would  have  thrown  open 
the  doors  wide  to  the  world,  and  he  would  have  said,  not  only  to  Tilton,  but 
to  others  who  had  insinuated  or  made  charges  against  his  moral  character, 
defying  them  all,  **  Bring  your  proofs;  meet  me  face  to  face  before  this  com- 
mittee."   No,  no.     The  very  parties  who  knew  the  facts,  and  the  very 


S80  OPENING    ADDRESS    OF    MR.    MORRIS       [7th  Day. 

parties  who  could  establish  the  trath  of  the  charge,  were  not  requested  to 
appear  before  the  committee. 

Now,  gentlemen,  I  have,  thus  far,  principally  called  your  attention  to  the 
case  as  made  out  by  the  defendant  himself,  adverting  to  some  oral  testimony, 
but  principally  to  the  case  as  made  out  by  the  defendant  himself,  by  his  own 
acts,  by  his  own  sayings,  by  his  own  letters  and  writings  and  statements. 
And  how  stands  the  case  now  ?  Is  it  necessary  that  I  should  go  still  further 
in  the  development  of  this  case  in  order  to  convince  you  of  the  truth  of  the 
charge  that  we  bring  against  him  ?  If  it  is,  I  begin  to  despair  of  human  tes- 
timony. We  say  that,  in  the  facts  that  I  have  presented  to  you,  he  has 
confessed  his  guilt;  leaving  out  the  verbal  testimony;  leaving  out  what  he 
has  said  to  other  parties,  that  he  has  confessed  his  guilt  as  clear  as  it  is  possible 
to  make  it  without  using  vulgar  words,  without  clothing  the  confession  in 
vulgar  language,  it  is  made  as  clear  as  possible  to  make  it  in  the  English 
tongue.  When  he  said  on  the  1st  of  January,  1871,  that  he  had  sinned  and 
transgressed  with  Mrs.  Tilton,  he  confessed  his  criminality.  And  when,  on 
the  7th  of  February,  he  said  that  it  was  Moulton's  hand  that  had  tied  up  the 
storm  that  was  about  to  burst  on  their  heads  in  that  terrible  emergency  of 
his  life,  he  confessed  his  criminal  intimacy  with  Elizabeth  li.  Tilton.  And 
when  he  said  that  he  passed  sleepless  nights  and  suflfered  the  torments  of  the 
damned ;  that  he  spent  much  of  his  time  in  the  horror  of  great  darkness,  and 
lived  on  the  sharp  and  ragged  edge  of  anxiety,  remorse,  fear,  and  despair,  he 
confessed  his  criminality  with  Elizabeth  R.  Tilton.  And  when  contemplat- 
ing suicide  for  the  crime  that  he  had  committed,  he  confessed  his  criminality, 
— for  suicide  is  confession,  and  the  contemplation  of  suicide  is  confession. 
When  he  wrote  to  Moulton  that  Theodore  had  enjoined  upon  him  not  to 
betray  his  wife  or  leave  his  children  to  a  blight,  it  was  a  confession  that  he 
had  been  guilty  of  a  crime  with  her,  the  exposure  of  which  would  leave  his 
children  to  a  blight,  and  that  was  the  crime  of  adultery.  I  might  prolong 
this  recital,  but  I  will  not  do  it,  gentlemen.  For  the  past  four  years  he  has 
been  confessing  his  guilt,  if  English  language  means  anything. 

But,  gentlemen,  we  do  not  rest  our  case  upon  the  testimony  furnished  by 
Mr.  Beecher  himself  alone.  We  go  further  than  that ;  we  will  put  upon  the 
stand  Mr.  Carpenter,  whose  veracity,  I  apprehend,  will  not  be  questioned  in 
this  court,  and  to  him,  we  say,  Mr.  Beecher  made  his  confession.  But, 
gentlemen,  we  shall  not  stop  there ;  you  will  hear  Mr.  Beecher's  story  and 
you  will  hear  the  plaintiflTs  story.  They  are  both  interested  in  this  transac- 
tion, and  you  will  take  that  fact  into  consideration  in  weighing  their  testi- 
mony. Certainly,  no  man  in  this  case  has  so  deep  an  interest  as  has  the 
defendant.  These  facts  you  will  take  into  consideration — they  are  both 
interested  parties,  and  you  will  give  their  evidence  such  weight  as  you  think  it 
entitled  to.  And,  gentlemen,  let  me  call  your  attention  in  this  connection  to 
one  fact,  that  when  you  weigh  the  testimony  of  a  witness  you  will  look  and 
see  the  motive  there  may  be  for  departing  from  the  truth.  You  see  the 
motive  that  the  defendant  had  that  this  crime  be  concealed  ?  What  motive 
can  you  suggest,  what  motive  will  my  learned  friend  suggest  ?  None  has 
been  suggested  up  to  this  time  that  I  am  aware  of — none  has  yet  been  con- 
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ceived.  What  motive  will  they  suggest  why  Theodore  Tilton  should  have 
made  a  false  charge  against  Henry  Ward  Beecher — Theodore  Tilton,  a  man  of 
culture,  of  education,  of  refined  feelings,  of  poetic  temperament,  a  man  bold, 
a  man  truthful,  a  man  loving  his  family  as  but  few  men  love  their  families — 
I  ask  the  other  side  to  give  a  motive,  if  they  can,  why  Theodore  Tilton,  thus 
situated,  would  make  a  false  charge  against  his  wife  of  such  infamy  that 
would  bequeath  to  his  children  that  he  loved,  as  only  a  father  can  love,  a 
heritage  of  shame  and  disgrace,  and  while  added  to  all  that  he  should  drag 
down  his  own  name  in  infamy  by  making  a  false  charge  against  his  life-long 
friend,  his  revered  pastor  ? 

Out  with  such  miserable  presumptions  I    Let  fools  thus  trifle  with  human 
intelligence;  it  does  not  belong  to  reasoning  men  I 

No,  gentlemen,  you  have  seen  in  the  recital  that  I  have  made,  that,  so  far 
from  his  wanting  to  make  a  false  accusation,  notwithstanding  the  great  wrong 
that  he  had  suffered,  notwithstanding  the  wound  that  he  had  received  in  his 
heart,  he  so  loved  his  children  that  he  was  willing  to  bear  his  suffering  and 
conceal  the  wrong  that  had  been  done  to  him  and  his  family ;  and  you  have 
seen  the  devices  that  he  resorted  to  in  connection  with  the  defendant  and 
with  Mr.  Moulton,  whose  mission  it  was  to  keep  this  secret  from  the  public 
knowledge.     No,  gentlemen,  I  will  not  detain  you  any  longer  upcm  that 
point ;  it  would  be  a  waste  of  time.     Mr.  Beecher  has  himself  given  the  lie 
to  any  such  insinuation,  and  when  on  the  1st  of  January,  1871,  he  humbled 
himself  before  Theodore  Tilton  as  he  did  before  his  Gud,  and  called  upon 
God  to  put  it  into  his  heart  to  forgive  him,  it  put  forever  out  of  the  question 
that  he   was  fearing  a  false   charge.      And  when  he  said:    ^^I  wonder  if 
Elizabeth  knows  how  generously  Tlieodore  has  borne  himself  towards  me.     I 
wish  to  God  that  we  three  could  be  made  friends  again.     Theodore,  in  that 
case,  would  have  the  hardest  task,"  he  put  forever  out  of  consideration  the 
idea  that  it  was  a  false  charge  that  he  was  afraid  of.     And  when,  on  the  2d 
of  April,  1872,  two  years  or  two  years  and  a  half  after  this  accusation  was 
made  against  him,  he  said:   **  If  I  have  said  anything  injurious  to  the  repu- 
tation of  Theodore  Tilton,  or  have  detracted  from  his  standing  and  fame  as 
a  Christian  gentleman,  I  revoke  it  all."     ..."  God  knows  that  I  have 
p&i  more  thought,  and  judgment,  and  earnest  desire  into  my  efforts  to  pre- 
pare a  way  for  Theodore  and  Elizabeth  than  I  ever  did  for  myself  a  hundred- 
fold."    He  stamped  the  seal  of  falsehood  upon  any  such  insinuations,  and 
when  he   said   to   her,  **  Theodore  will  hide  you  in  his  heart  of  hearts," 
he  forever  set  at  rest  the  idea  that  he  was  afraid  of  a  false  accusation.     **If 
my  destruction  would  prepare  a  way  for  him,  that  shall  not  stand  in  the  way;" 
those  who  know  him  best  are  sure  that  he  is  honest,  that  he  is  manly,  that  he  is 
straight-forward,  that  he  is  generous.    He  is  a  Christian  gentleman,    largo 
hearted,    forbearing,    long-suffering,  honest,  manly,    and    straight-forward, 
and  that  is  the  introduction  that  the  defendant  gives  to  the  plaintiff  when  he 
goes  upon  the  stand  to  tell  his  sad  story  to  you  of  the  past  five  years. 

But,  gentlemen,  we  go  still  further  than  this.  We  shall  put  upon  the 
stand  Mr.  Moulton,  about  whom  you  have  heard  so  much  in  all  this  trans- 
action, this  frieud  whom  the  defendant  said  God  had  sent  to  preserve  him, 
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to  tie  up  the  storm  that  was  about  to  burst  upon  his  head — this  man  who 
stood  by  the  defendant  for  four  years  with  a  fidelity,  with  a  constancy  un- 
paralleled. No  sacrifice  on  his  part  was  too  great  to  make  in  order  that  he 
might  save  from  shame  and  from  disgrace  the  innocent  parties  involved  in 
this  crime.  You  must  recollect  that  after  the  appointment  of  the  committee, 
and  the  committee  wrote  Mr.  Moulton  a  note  requesting  him  to  present  cer- 
tain facts  before  them — ^you  must  recollect  that  the  press  throughout  the  land 
said,  **  Now  we  will  have  the  truth;  here  is  a  man  in  whom  both  parties  have 
confided  for  tour  years;  here  is  a  man  who  has  stood  the  mutual  friend  of 
both  parties;  all  the  fact«  connected  with  this  transaction  he  knows;  he  is  the 
friend  of  both,  having  no  interest  to  either ;  let  him  speak,  and  as  he  speaks 
BO  will  the  truth  be  declared." 

He  was  looked  upon  and  regarded  at  that  time,  by  the  whole  country,  as  the 
arbiter  in  this  matter.  Had  he  spoken  then,  when  the  public  expected  him  to 
speak,  and  when  he  ought  to  have  spoken,  you  would  not  have  been  here  to  day, 
we  would  not  have  been  here  to-day,  Mr.  Beecher  would  not  be  the  pastor  of 
Plymouth  Church  to-day.  But,  with  a  faithfulness,  as  I  said,  unparalleled,  not- 
withstanding he  would  subject  himself  to  the  criticism  of  the  whole  land  by 
withholding  the  statement  that  he  had  promised  to  the  country,  yet  he  did  with- 
hold that  statement  at  the  solicitation  of  the  friends  of  Mr.  Beecher.  He  yielded 
to  their  pleadings,  '•  Give  him  one  more  chance;  give  him  one  more  chance" — 
and  Moulton,  as  the  friend,  the  loyal  friend  thtit  he  was,  stepped  in  the  breach 
again.  He  stood  there  between  the  public  and  the  truth,  damming  up  the 
truth  from  the  public.  He  withheld  the  statement,  he  did  give  him  one  more 
chance.  And  then  the  astute  lawyers,  seeing  their  opportunity,  and  seeing 
that  in  the  end  the  truth  must  come  out,  the  statement  must  be  made,  had 
the  defendant  make  a  statement  in  which  they  accused  him  of  blackmailing 
the  defendant.  And  you  recollect  that  that  charge  was  rung  from  one  end  of 
the  country  to  the  other.  People's  attention  was  diverted  from  the  facts,  the 
investigation  of  the  case,  and  they  cried  out,  '^Blackmail!  Blackmail  I" 
It  had  performed  the  ofiSce  of  the  cuttle-fish ;  they  had  tlirown  this  cloud  over 
the  minds  of  the  people,  and  under  the  cover  of  that  they  expected  to  escape 
the  just  criticism  that  the  crime  deserved.  Well,  after  this  charge  had  per- 
formed its  office,  it  was  dropped.  Not  even  this  friendly  committee,  selected 
for  the  purpose,  had  hardihood  enough  to  consider  that  charge.  No ;  it  was 
not  true,  and  as  the  defendant  declared  the  following  October  upon  the  Twin 
Mountains,  '^  A  million  times  no — a  million  times  no" — Francis  D.  Moulton  is 
not  a  blackmailer. 

And  even  then,  after  the  first  statement  had  been  made,  with  all  these 
facts  presented,  knowing  what  still  remained,  knowing  in  his  own  heart  and 
soul  that  Francis  D.  Moulton  told  the  truth,  and  would  tell  the  truth  with 
reference  to  this  matter,  he  opens,  even  at  that  Inte  day,  a  negotiation  in  order 
to  take  Mr.  Mimlton  out  of  the  case,  that  all  the  batteries  might  be  turned 
upon  Theodore  Tilton,  defenseless  and  powerless  as  he  was,  that  he  might 
be  crushed  and  go  down  with  the  ruin  of  his  family.  For  that  purpose  com- 
munication is  opened  with  him,  and  his  agent,  Mr.  Cleveland,  is  sent  to 
Boston  with  full  documentary  power  to  act  conclusively  in  his  behalf  in  nego- 
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tiatiiig  with  Mr.  Moulton.  Upon  what  basis  was  this  negotiation  to  proceed? 
With  the  charge  of  blnckmail  resting  upon  him  ?  No.  That  falsehood  was 
to  be  retracted.  Mr.  Moulton  was  to  be  set  right  before  the  community,  and 
Mr.  Tilton  was  to  be  left  to  fight  this  battle  alone.  But  he  failed.  It  failed. 
Oh  !  the  efforts  tliat  have  been  made  in  this  case  to  suppress  the  truth  and  te 
prevent  an  honest  investigation  of  the  facts  I  But,  thank  God  I  we  are  here 
now  before  this  tribunal,  and  we  will  have  the  facts,  and  we  will  have  the 
truth,  and  we  will  have  an  honest  verdict,  and  we  will  have  an  honest  con- 
denmation  of  the  crime  that  has  been  committed  against  my  client. 

Why,  gentlemen,  do  you  want  any  additional  evidence  that  Mr.  Moulton 
was  intrusted  with  the  secret  relating  to  Mr.  Beecher's  moral  delinquency  ?  I 
will  give  it  to  you,  collated  in  brief  form,  a  small  portion  of  it,  and  but  a 
small  portion  of  it.     He  says 

Mr,  Beach.— Who  ? 

Mr.  Morris.— ^Ir.  Biccher.     On  February  7th,  1871,  he  says: — 

^^  I  send  you  a  token,  not  as  a  repayment  for  your  great  kindness  to  me, 
for  that  can  never  be  repaid,  not  even  by  love,  which  I  give  you  freely. 
Many,  many  friends  has  God  raised  up  to  me,  but  to  no  one  of  them  has  he 
ever  given  the  opportunity  and  the  wisdom  so  to  serve  me  as  you  have.  My 
trust  in  you  is  implicit." 

Same  date : 

*^The  friend  whom  God  has  sent  to  me  (Moulton)  has  proved,  above  all 
friends  chat  ever  I  had,  able  and  willing  to  relieve  me  in  this  terrible  emer- 
gency of  my  life.  Ilis  hand  it  was  that  tied  up  the  storm  that  was  ready  to 
burst  upon  our  heads." 

'•  Sept.  30,  1871. — My  heart  warms  to  you,  and  you  might  have  known 
that  I  should  be  here,  if  you  loved  me  as  much  as  1  do  you.  I  am,  my  dear 
Frank,  truly  and  gratefully  yours." 

*'Feb.  5,  1872. — During  all  this  time  you  are  literally  all  my  stay  and 
comfort.  I  should  have  fallen  on  the  way  but  for  the  '*.ourage  you  have  in- 
spired, and  the  hope  which  you  breathed.  I  am  well-nigh  discouraged.  If 
you,  too,  cease  to  trust,  to  love  me,  I  am  alone.  I  have  not  another  person 
in  the  world  to  whom  I  could  go.  With  sincere  gratitude  for  your  heroic 
friendship,  and  with  sincere  friendship,'  even  if  you  love  me  not,  I  am  yours, 
though  unknown. '^ 

*'Feb.  16,  1873. — Should  any  incident  befall,  remember  how  deeply  I 
feel  your  fidelity  and  fri«indship,  your  long-continued  kindness  and  your 
affection.  I  confide  everything  to  your  wisdom,  as  I  always  have,  with  such 
success  hitherto,  that  I  fully  trust  for  the  future." 

**  June  Ist,  1873. — The  pain  of  life  is  but  a  moment;  the  glory  of  ever- 
lasting emancipation  is  worldless,  inconceivable,  full  of  beckoning  glory.  Oh ! 
my  beloved  Frank,  I  shall  know  you  there  and  forever  hold  fellowship  with 
you,  and  look  back  and  smile  at  the  past." 

**  July  7th,  1873.— My  dear  Frank:  The  country  is  beautiful,  the  birds  as 
good  to  me  as  David's  harp.  I  only  need  some  one  to  talk  to,  and  that  one 
Ib  you." 

"July  14th,  1873.— My  dear  Frank:  For  a  thousand  encouragements,  for 
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services  that  none  can  appreciate  who  has  not  been  as  sore-hearted  as  I  have 
been,  for  your  honorable  delicacy,  for  yonr  confidence  and  affection,  I  owe 
you  BO  much  that  I  can  neither  express  nor  pay  it." 

I  will  not  stop  to  call  your  attention  to  all. 

**  My  dear  Frank:  I  have  this  morning  gol  back,  and  want  to  send  my  love 
to  you  and  yours,     God  bless  you,  my  dear  old  fellow." 

And  referring  to  him  again,  he  says:  "  He  is  worthy  of  all  confidence.  He 
is  worthy  of  all  trust." 

**  December,  1873. — Tliis  will  be  handed  to  you  by  my  friend,  Frank  D. 
Moulton,  whom  I  believe  to  be  high-minded  and  honest,  and  whose  state- 
ments should  be  received  by  all  who  know  him  with  implicit  confidence." 

«*  December  3rd,  1873. — I  believe  him  to  be  honest  to  the  core.  I  would 
trust  him  with  life  and  property,  without  scruple.'' 

**  December  30th,  1873.— Mr.  Frank  Moulton  I  have  known  for  years,  and 
I  should  as  soon  believe  that  I  myself  had  set  on  foot  stealings  and  cheatings 
as  that  he  had,  or  had  had  the  slightest  suspicion  of  it." 

**  July  10th,  1874. — My  dear  Frank,  I  need  to  see  you." 

This,  gentlemen,  is  a  portion  of  the  testimony  of  Mr.  Beecher  with  refer- 
ence to  Francis  D.  Moulton,  the  man  who,  on  the  31  st  of  December,  ld/3, 
saved  the  defendant  to  Plymouth  Church,  made  him  take  back  the  letter  of 
resignation  which  he  took  to  Mr.  Moulton  and  delivered  to  him,  retiring  from 
the  ministry  to  private  life,  because  simply  he  feared  the  publication  of  his 
own  letter  of  contrition. 

Oh,  well  might  he  stand  aghast  at  the  exposure  of  such  a  crime  as  he  had 
committed  I  I  will  not  attempt  to  portray  to  you  the  heinousness  of  that 
crime,  but  I  will  read  an  extract  or  two  from  an  author  much  more  capable 
of  judging,  and  who  can  draw  the  picture  much  more  vividly  than  I  can 
draw  it : 

'*  The  seducer  1  Playing  upon  the  most  sacred  passions,  he  betrays  inno- 
cence. How  ?  By  its  tenderest  faculties,  by  its  trust,  by  its  unsuspecting 
faith,  by  its  honor.  The  victim  often  and  often  is  not  the  accomplice  so 
much  as  the  sufferer,  betrayed  by  an  exorcism  which  bewitched  her  noblest 
affections,  and  became  the  suicide  of  her  virtue.  The  betrayer,  for  the  most 
intense  selfishness,  without  one  noble  motive,  without  one  pretense  of  honor 
— ^by  lies,  by  a  devilish  jugglery  of  fraud,  by  blinding  the  eye,  confusing  the 
conscience,  misleading  the  judgment,  and  instilling  the  dew  of  sorcery  upon 
every  flower  of  sweet  affection — deliberately,  heartlessly  damns  the  confiding 
victim  I  Is  there  one  shade  of  good  intention,  one  glimmering  trace  of 
light  ?  Not  one.  There  was  not  the  most  shadowy,  tremulous  intention  of 
honor.  It  was  sheer,  premeditated,  wholesale  ruin  from  beginning  to  end. 
The  accursed  sorcerer  opens  the  door  of  the  world  to  push  her  forth.  She 
looks  out  all  shuddering;  for  there  is  shame  and  sharp-toothed  hatred,  and 
chattering  slander,  and  malignant  envy,  and  triumphing  jealousy,  and  mur- 
derous revenge — ^these  are  seen  rising  before  her ;  clouds  full  of  fire,  that 
bum  but  will  not  kill  I  And  there  is  for  her,  want,  poverty,  and  gaunt 
famine.  There  is  the  world  spread  out.  She  sees  father  and  mother  heart- 
lessly abandoning  her;  a  brother's  shame;  a  sister's  anguish.      It  is  a  vision 
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of  desolation,  a  plundered  borne,  an  altar  where  honor  and  purity 
and  virtue  and  peace  have  been  insidiously  sacrificed  to  the  foul 
Moloch.  All  is  chcerlessness  to  the  eye,  and  her  ear  catches  the 
sound  of  sighing  and  mourning,  wails  and  laments;  and  far  down,  at  the 
norizon  of  the  vision,  the  murky  cloud  for  a  moment  lifts,  and  she  sees  the 
very  bottom  of  infamy,  the  ghastliness  of  death,  the  last  spasm  of  horrible 
departure,  the  awful  thunder  of  final  doom.  All  this  the  trembling,  betrayed 
creature  sees  through  the  open  doors  of  the  future,  and  with  a  voice  that 
might  move  the  dead,  she  turns  and  clasps  his  knees  in  awful  agony.  *  Leave 
me  not  !  Oh  !  spare  me — save  me — cast  me  not  away  I '  Poor  thing — ^she  is 
dealing  with  a  demon  1  Spare  her  ?  Save  her  ?  The  polished  scoundrel 
betrayed  her  to  abandon  her,  and  walks  the  street  to  boast  his  hellish  deed. 
It  becomes  him  as  a  reputation  I  Surely  society  will  crush  him  I  They  will 
smite  the  wolf  and  seek  out  the  bleeding  lamb.  Oh!  my  soul,  believe  it  not! 
What  sight  is  that  ?  The  drooping  victim  is  worse  used  than  the  infernal 
destroyer  I  He  is  fondled,  courted,  passes  from  honor  to  honor,  and  she  is 
crushed  and  mangled  under  the  infuriate  tramp  of  public  indignation.  On 
her  mangled  corpse  they  stand  to  put  the  laurels  on  the  murderer's  brow ! 
When  I  see  such  things  as  these,  I  thank  God  there  is  a  judgment,  and  that 
there  is  a  hell." 

Twenty  years  ago,  gentlemen,  that  was  the  utterance  of  Henry  Ward 
Beecher;  and,  oh  !  how  true,  how  true  the  judgment  is;  what  a  strange, 
what  a  striking  coincidence  I  On- the  1st  of  January,  1871,  he  says  of  his 
victim:  *'She  is  guiltless,  sinned  against,  bearing  the  transgression  of 
another."  **The  victim  often  and  often  is  not  the  occomplice  so  much  as  the 
sufi"erer."  When  we  hear  it  said  that  the  language  in  the  letter  of  con- 
trition that  **  she  is  guiltless,"  proves  that  she  could  not  have  been  guilty  of 
adultery,  we  turn  to  the  utterance  of  the  defendant  himself,  which  will  stand 
as  his  condemnation  upon  that  point.  And,  oh  I  how  true,  and  how  true 
have  been  all  the  prophesies  of  this  prophetic  statement,  how  they  have  been 
fulfilled,  how  the  door  of  the  cold  world  was  opened,  and  how  it  was  said 
that  this  poor  woman  had  been  so  weak,  so  wholly  subject  to  the  strongest 
outside  influence  of  the  moment,  that  the  general  public  can  give  but  little 
weight  to  her  testimony  either  for  or  against  Mr.  Beecher.  And,  again,  that 
her  conduct  can  not  be  defended  upon  any  principle  of  human  accountability. 
She  is  the  sufferer,  she  is  the  sufferer,  while  the  seducer  is  here  portrayed  as 
fondled,  as  courted,  as  passing  from  one  honor  to  another,  and  she  is  crushed. 

"  If  to  be  a  thrall  of  love  and 
Faith,  too  generous  to  defend 
Itself  from  him  she  loved,  be  sin. 
What  hope  of  grace  may  the  sedacer  win  ! " 

Gentlemen  of  the  jury,  I  feel  that  I  have  detained  you  already  too  long;  I 
certainly  have  detained  you  too  long  for  my  own  strength  and  my  own  health ; 
but  I  felt  it  my  duty  to  present  to  you  the  considerations  that  I  have  presented 
to  you,  and  if  I  have  exhibited  any  warmth  in  the  presenting  of  them  to  you, 
you  will  pardon  me,  I  am  sure,  because  I  come  to  you  with  a  heart  full  of 
grief  and  full  of  sympathy  for  the  suffering  and  the  wrong  that  my  client  has 
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endured.  I  thauk  you,  gentlemen,  for  tho  strict  attention  that  you  have  paid 
cO  the  imperfect  preseutation  I  have  made,  of  this  case.  I  regret,  for  the 
interests  of  ray  client,  that  this  duty  had  not  devolved  upon  one  of  my 
ahler  associates;  yet  I  have  the  satisfaction  of  knowing  that  I  have  brought 
to  the  task  a  conscientious  devotion  to  tlie  interests  of  my  client,  that 
nothing  but  a  firm  conviction  of  the  justness  of  this  case  could  have 
inspired.  Oh  !  gentlemen,  \>'hat  a  scene  is  this,  what  a  spectacle  we 
behold  liere  to-day  ?  On  the  one  side  you  see  a  man  of  vast  pros- 
perity, surrounded  by  powerful  friends,  with  unlimited  resources.  On  tlie  other 
side  you  see  a  man  powerless  and  poor,  coming  to  you  from  a  desolate  home. 
Already  he  has  been  made  the  victim  of  a  foul  charge,  then  the  victim  of  a 
foul  slander,  and  then  again  the  victim  of  a  foul  persecution,  unparalleled  for 
power  and  relentlessness.  And  what  has  he  done  ?  Wliy,  he  was  the  chance 
possessor  of  a  loving  and  beloved  wife,  of  a  happy  and  of  an  innocent  home, 
which  his  bosom  friend,  his  life-long  bosom  friend,  his  pastor,  his  spiritual 
adviser,  taking  advantage  of  that  friendship,  taking  advantage  of  liis  absence 
and  taking  advantage  of  his  sacred  calling,  has  dispossessed  and  despoiled 
him  of.  That  home  is  desolated,  the  hopes  of  that  family  blasted,  the  pillars 
of  that  household  have  been  pulled  down  upon  the  idols  of  his  worship,  and 
naught  but  desolation  reigns  there  !  Oh,  gentlemen,  you  who  have  children, 
you  who  know  what  it  is  to  ret  urn  from  your  daily  labors  to  the  bosom  of  your 
happy  family,  can  appreciate  the  wrong  and  the  suffering  that  my  unhappy 
client  has  endured :  but  it  is  to  you,  as  fathers,  and  as  brothers,  and  as  husbands, 
that  we  come  with  our  case,  and  as  you  love  your  homes,  as  you  love  your 
families  and  your  children,  as  you  regard  the  sacredness  of  your  homes,  and 
as  you  reverence  virtue,  and  respect  the  sanctity  of  the  family  altar,  I  call 
upon  you  in  the  name  of  all  that  has  been  violated,  I  call  upon  you  in  the 
name  of  Christianity,  by  the  teachings  of  the  Saviour  upon  the  Mount,  by 
the  law  thundered  from  Mount  Sinai,  by  every  considerati(m  that  is  near  and 
dear  to  us  on  earth,  I  call  upon  you  to  brand  the  seducer  as  his  crime  deserves 
to  be  branded. 

Let  it  be  written  on  every  door  throughout  the  land:  ** Death,  destruc- 
tion to  the  seducer;"  and  when  you  have  rendered  thai  verdict  you  will 
receive  the  prayers  and  blessings  of  every  virtuous  mother  and  of  every 
virtuous  daughter  in  the  land,  and  a  peaceful  conscience  will  follow  you 
through  life,  will  be  with  you  in  the  last  solemn  scenes  of  earth,  and  console 
you  when  at  last  you  stand  with  your  life-record  before  the  ever-living  God. 
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TESTIMONY  ON  BEHALF  OF  PLAINTIFF. 


AFTERNOON  SESSION. 

Augustus  Maybbick,  called  and  affirmed  on  behalf  of  plaintiff  : 

Mr.  FuU&rton. — ^Mr.  Maverick,  where  do  yon  reside  ?    A.  In  this  city,  sir. 

Q.  Have  you  been  a  resident  of  Brooklyn  long  ?  A.  About  15  years,  with 
an  intermission  of  a  year,  I  tliink. 

Q.  Are  you  acquainted  with  Theodore  Tilton  ?    A.  I  am,  sir. 

Q.  How  long  have  you  been  acquainted  with  him  ?  A.  Upwards  of  20 
years. 

Q.  Were  you  present  at  his  marriage  ?    A.  I  was,  sir. 

Q.  When  did  it  take  place  ?     A.  On  the  2d  of  Qctober,  1855. 

Q.  Where  ?    A.  At  Mr.  Beecher's  house. 

Q.  Who  performed  the  ceremony  ?     A.  Mr.  Beecher. 

Q.  The  defendant  in  this  case  ?    A.  Tes,  sir. 

Mr,  Evarts. — All  that  is  admitted  by  the  pleadings.'^ 

Mr,  FuUertpn. — There  are  some  things  that  I  desire  to  prove  that  are  not 
admitted  there.  [To  the  witness.]  Have  you  been  intimate  with  his  family 
since  his  marriage  ?  A.  Not  for  the  past  six  or  seven  years,  not  to  say  inti- 
mate. I  have  been  in  the  habit  of  going  to  the  house  occasionally,  but  for 
the  last  five  or  six  years  only  very  occasionally. 

Q.  After  his  marriage  were  you  intimate  with  him  and  his  famUy  f  A. 
Yes,  sir,  for  a  number  of  years. 

Q.  Do  you  know  how  many  children  there  were  or  are  of  that  marriage  ? 
A.  I  don't  know  the  present  number,  sir. 

Q.  Do  you  know  they  have  children  ?    A.  Yes,  sir, 

Q.  Where  did  Mr.  Tilton  reside  first  after  his  marriage  when  he  com- 
menced keeping  liouse  ?  A.  I  can  not  say  where  he  first  resided  on  going  to 
keeping  house,  but  the  first  that  I  visited  him  after  he  began  to  keep  house 
to  my  knowledge  was  at  his  present  residence, — that  is,  174  Livingston-street. 
That  is  the  first  of  my  actual  knowledge  of  his  house-keeping. 

Q.  You  did  not  visit  him  at  any  other  place  where  he  kept  house  f  A. 
Kot  while  they  were  house-keeping;  no,  sir. 

Q.  How  frequently   did  you  visit  him  after  his  marriage?     A.  Very 

*  The  fact  that  the  marriafre  is  admitted,  does  not  make  it  error  to  allow 
proof  of  it,  although  such  proof  is  superfluous.  See  Blossom  v.  Barrett  (87  N,  T, 
4d4). 

I.--23 
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seldom ;  I  made  an  occasional  visit ;  I  can  not  say  that  I  was  upon  visiting 
terms,  that  is,  to  be  in  the  habit  of  frequent  and  intimate  visits ;  it  is  not  my 
custom  with  any  one,  and  he  was  in  the  same  position. 

Q.  State,  if  you  please,  whom  he  married  ?     A.  Elizabeth  Richards. 

Q.  Was  she  a  resident  of  Brooklyn  f    A.  Yes,  sir. 

[There  was  no  cross-examination.] 

Francis  D.  Moulton,  called  and  sworn  on  behalf  of  plaintiff.  In  answer 
to  introductory  questions  of  the  usual  character,  the  witness  testified  that  he 
resided  at  49  Remscn-st.,  in  the  city  of  Brooklyn,  and  that  he  had  lived  in 
Brooklyn  for  about  ten  years.  That  he  formerly  resided  in  Forty-ninth-street, 
New  York,  in  which  city  he  was  bom.  That  he  is  now  engaged  in  business 
in  Brooklyn  and  New  York,  with  the  firm  of  Woodruff  &  Robinson,  of  which 
he  has  been  a  member  since  1864,  having  been  connected  with  the  firm  for 
ten  years  previous,  as  clerk.  That  he  was  married  to  his  present  wife,  Emma 
Moulton,  in  1861.  That  he  became  acquainted  with  the  plaintiff  in  1849, 
while  a  student  at  the  New  York  Free  Academy,  and  had  been  intimately  ac^ 
quaintcd  with  him  ever  since,  and  is  acquainted  with  his  family. 

Mr,  Fullerton. — How  many  children  has  he  ?    A.  Four  or  five. 

Q.  Will  you  give  us  their  names  ?    A.  Florence. 

Q.  How  old  is  she  ?    A.  I  believe  she  is  sixteen  years  of  age. 

Q.  Is  she  the  oldest  ?    A.  She  is  the  oldest. 

Q.  The  next,  please*?    A.  Carroll,  a  boy. 

Q.  How  old  is  he  ?    A.  About,  I  guess,  eleven  years  old.     And  Alice. 

Q.  Her  age,  please,  as  near  as  you  can  recollect.  A.  I  think  Carroll  is 
younger  than  Alice;  Alice,  I  guess,  is  about  thirteen  years  of  age ;  thirteen  or 
fourteen. 

Q.  There  is  still  another,  I  believe  ?  A.  Yes :  I  don't  know  the  name  of 
that  child,  sir;  it  was  called  Frank  at  one  time;  I  understand  that  the  name 
of  tlie  child  has  been  changed  since  then. 

Mr,  Emrts, — You  knew  it  as  Frank  ?  A.  I  knew  it  as  Ralph  and  Frank; 
it  was  Ralph  at  first,  and  then  it  was  changed  to  Frank,  as  an  expression  of 
the  sense  of  its  mother  of  my  fidelity  to  her  and  its  interests. 

Mr.  Evarts, — That  is  immaterial.  A.  Certainly;  I  knew  the  child  as 
well  by  the  name  of  Frank. 

Mr,  Fullerton, — Have  they  lost  any  children  ?    A.  I  believe  one,  sir. 

Q.  Do  you  recollect  when  that  occurred  ?  A.  I  do  not  remember  pre- 
cisely the  date,  sir;  somewhere  in  1869,  I  think,  or  1868. 

Q.  The  youngest  child  that  you  have  spoken  of,  Ralph  or  Frank,  what  is 
its  age,  as  near  as  you  can  tell  ?  A.  Five  or  six  years  of  age ;  six  years  I 
should  say ;  five  years  of  age. 

Q.  Have  you  been  upon  terms  of  intimacy  with  the  family  of  Mr.  Tilton  ? 
A.  I  have ;  yes. 

Q.  What  was  the  relation  existing  between  Theodore  Tilton  and  his  wife 
up  to  the  year  1870,  so  far  as  affection  is  concerned  ?  A.  Well,  sir,  I  never 
knew  of  any  difference  in  the  family  up  to  that  time. 

Q.  You  knew  of  no  estrangement  f    A.  None,  sir;  no. 
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Q.  Do  you  know  Henry  Ward  Beecher  ?    A!  I  do. 

Q.  How  long  have  you  been  acquainted  with  him  ?  A.  Intimately,  sir, 
since  the  30th  of  December,  1870. 

Q.  And  before  that  did  you  know  him  ?    A.  Not  very  well ;  no  sir. 

Q.  Did  you  have  a  speaking  acquaintance  with  him  before  that  ?  A.  Yes,  sir. 

Q.  For  how  long  a  time  ?  A.  I  think  that  the  first  time  I  met  him  to 
speak  to  him  was  in  1868,  in  his  church. 

Q.  Under  what  circumstances  ?  A.  In  his  church ;  I  was  in  church  with 
Mr.  Tilton  and  his  wife.  Mr.  Tilton  and  myself  had  just  returned  from  an 
excursion  into  the  country,  and  Mr.  Beecher  came  to  the  pew  to  greet  us. 
That,  I  think,  was  the  first  time. 

Q.  After  that,  and  up  to  1870,  when  your  intimate  acquaintance  com- 
menced, were  you  on  speaking  terms  with  him  f  Had  you  met  him  in  the 
meantime  ?    A.  I  met  him  at  Page's  studio. 

Q.  Under  what  circumstances  ?  A.  He  was  having  his  portrait  painted, 
and  I  was  having  mine ;  I  met  him  casually. 

Q.  How  frequently  did  you  meet  him  there  ?  A.  I  met  him  not  to  exceed 
three  or  four  times. 

Q.  You  may  state  the  time  when  you  met  him  at  Page's,  if  you  please  ?    A. 
I  think  it  was  in  1869;  I  think  that  is  the  year. 

Q.  Do  you  know  where  Mr.  Beecher  resided  at  that  time  f  A.  I  under- 
stand that  he  resided  in  Brooklyn. 

Q.  I  want  to  call  your  attention  to  the  month  of  December,  1870.  Did 
you  meet  Mr.  Beecher  during  the  latter  part  of  that  month  f  A.  The  latter 
part  of  the  month  of  December,  1870  ?    Yes,  sir. 

Q.  Where  ?    A.  At  his  house. 

Q.  Did  you  have  any  conversation  with  him  ?    Yes,  sir. 

Q.  State,  if  you  please,  what  that  conversation  was  ?  A.  I  said  to  him 
;  I  met  him  in  his  parlor 

Q.  Do  you  recollect  the  day  of  the  month  f  A.  Yes,  sir ;  December 
the  30th. 

Q.  Now,  you  may  narrate  the  conversation  between  you  ?  A.  Any  of  the 
incidents  preceding  it ;  to  tell  how  I  met  him  f 

Q.  No,  sir;  just  narrate  the  conversation  first,  and  then  I  will  ask  you  what 
induced  the  conversation, 

Mr,  Evarts. — Mr.  Moulton,  will  you  be  so  good  as  to  give  it  in  the  person 
of  the  speaker,  what  you  said,  and  what  he  said,  as  far  as  you  can  ?  A. 
Thank  you,  I  will. 

Mr,  Beach. — No,  sir ;  that  is  not  so  unless  you  undertake  to  repeat  his 
precise  language.  You  may  give  the  substance  of  it,  if  you  do  not  recollect 
the  precise  words.  A.  Yes,  sir;  I  said  to  Mr.  Beecher  in  his  parlor,  **Mr. 
Beecher,  Mr.  Theodore  Tilton  is  at  my  house  and  wishes  to  see  you." 

Mr,  FuUerton, — ^Now,  let  us  have  it  fairly  understood.  Do  you  give  the 
substance  now  as  nearly  as  you  can  recollect  it,  or  the  words  ?  A.  I  am  giv- 
ing it  as  nearly  to  the  words  as  I  can  remember  it.  I  certainly  am  giving  the 
substance. 

Q.  And  do  not  profess  to  give  the  exact  words  f    A.  No,  sir. 
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Q.  Very  well.  Now  go  on  with  the  narration.  A.  I  said,  "  Theodore 
Tilton  is  at  my  bouse,  and  wishes  to  see  you  to-night."  He  said  :  *'This  is 
Friday  night;  this  is  prayer-meeting  night;  I  can  not  go  to  see  him." 
**Well,"  I  said,  "he  wants  to  see  you  with  regard  to  your  relations  with  his 
family,  and  with  regard  to  the  letter  that  he  has  sent  to  you  through  Mr. 
Bowen.  T  think  you  better  go  to  see  him."  I  said  :  **  You  better  send 
somebody  down  to  attend  to  your  prayer-meeting  for  you,"  and  he  did. 

Q.  Stat€  what  occurred  in  reference  to  that  ?  A.  He  called  to  somebody 
in  the  room  adjoining  and  told  them — he  sent  some  message  to  his  prayer- 
meeting;  I  don't  remember  what  it  was,  but  he  went  out  of  the  house  with 
me,  at  my  request. 

Q.  And  where  did  you  go  ?  A.  Went  down  to  my  house,  sir,  where  Mr. 
Tilton  was. 

Q.  Where  did  he  go  after  he  entered  your  house  ?  A.  He  went  into  the 
front  chamber  upstairs,  where  Mr.  Tilton  was. 

Q.  And  where  did  you  go  ?    A.  I  remained  in  the  parlor. 

Q.  Now,  Mr.  Moulton,  state  whether  that  request  of  yours  of  Mr. 
Beecher  to  go  to  your  house,  was  in  consequence  of  anything  that  had 
occurred  between  yourself  and  Mr.  Tilton  prior  to  your  going  there  ? 

Judge  Neilson. — [To  the  witness.]     Say  yes  or  no,  sir. 

A.  Yes. 

Q.  Was  any  conversation  had  between  you  on  your  way  from  Mr.  Beecher'a 
house  to  your  own  ?    A.  Yes,  sir. 

Q.  State  what  that  conversation  was,  as  near  as  you  can  ?  A.  As  we  were 
going  down  the  steps,  Mr.  Beecher  says,  "  What  can  I  do  ?  What  can  I  do  ? " 
And  I  said,  "  I  don't  know.  I  am  not  a  Christian ;  I  am  a  heathen ;  but  I 
will  try  to  show  you  how  well  a  heathen  can  serve  you ;  I  will  try  to  do*  you 
some  good ;  I  will  try  to  help  you ; "  and  we  walked  along  together,  and  I 
told  him  what  Mr.  Bowen  had  said  to  Mr.  Tilton  concerning  his  adulteries. 
I  told  him  that  Mr.  Bowen  had  charged  him  with  adulteries,  in  the  presence 
of  Mr.  Tilton  and  Oliver  Johnson,  and 

Q.  What  reply  ?  Go  on  with  the  narration.  A.  Yes,  I  will ;  and  he  said 
that  was  singular;  when  Bowen  brought  to  him  that  letter,  he  pledged  his 
friendship  to  him ;  he  did  not  inform  him  that  he  had  told  Tilton  uny  such 
thing;  and  he  told  me  furthermore  that  he  had  sympathized  with  Bowen  in 
the  stories  told  him  against  Tilton ;  that  Bowen  told  him  some  stories  against 
Tilton,  and  that  he  had  sympathized  with  them.  Another  remark  that  he 
made  was,  "  This  is  a  terrible  night ;  there  is  an  appropriateness  in  this 
storm."    We  reached  the  house. 

Q.  You  spoke  of  a  letter  which  Mr.  Tilton  had  written  to  him  through 
Mr.  Bowen  ?    A.  Yes,  sir. 

Q.  Did  you  ever  see  that  letter  ?    A.  Did  I  ever  see  it  ? 

Q.  Yes,  sir  ?  A.  Yes,  sir;  I  have  seen  it;  I  had  not  seen  it  at  that  time — 
the  original  letter  that  was  delivered. 

Q.  Did  you  ever  have  it  in  your  possession  ?     A.  Yes,  sir. 

[Some  incidental  conversation  in  searcli  for  pai)ers  is  here  omitted.] 

Q.  How  long  was  Mr.  Beecher  up  in  this  front  room  of  which  you  have 
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spoken,  with  Mr.  Tilton,  on  that  occasion  ?  A.  Well.  I  should  judge,  about 
an  hour,  sir. 

Q.  Was  there  any  other  person  present  that  you  know  of  ?  A.  With  him 
and  Mr.  Tilton  ? 

Q.  Yes,  sir  ?    A.  No  one  that  T  know  of,  sir. 

Q.  And  during  that  interview  where  were  you  ?    A.  Down  in  the  parlor. 

Q .  Was  any  one  with  you  ?    A.  No,  sir. 

Q.  Did  you  remain  in  the  parlor  until  Mr.  Beecher  came  from  the  front 
room  ?    A.  Yes,  sir. 

Q.  And  where  did  he  go  when  he  left  the  upper  front  room?  A,  I  went 
out  with  him  to  Theodore  Tilton's  house,  sir. 

Q.  Where  did  you  meet  him  after  he  first  left  the  room  ?  A.  I  met  him 
at  the  foot  of  the  stairs.         / 

Q.  In  the  hall  ?    A.  In  the  hall ;  yes,  sir. 

Q.  Did  anything  pass  between  you  ?    A.  Yes,  sir. 

Q.  State  what  was  said  ?  A.  He  asked  me  if  I  had  seen  the  letter  of 
confession  of  Elizabeth,  and  I  told  him  I  had,  and  he  said,  **This  will 
kill  me." 

Q.  Anything  else  said  before  you  left  the  house  ?  A.  No ;  we  walked 
out  together. 

Q.  And  where  did  you  go  in  company  with  him,  if  anywhere  ?  A.  Went 
down  to  Theodore  Tilton's  house,  sir. 

Q.  What  did  he  say  on  the  way  there  after  you  left  the  house  ?  A.  He 
said  to  me,  ^^This  comes  upon  me  as  if  struck  by  lightning,"  and  I  talked 
with  him  again  about  what  Bo  wen  had  said. 

Q.  Repeat  it  ?  A.  I  told  him  again — I  told  him  that  I  thought  it  very 
strange  that  Mr.  Bowen  should  have  made  such  charges  against  him  to  Mr. 
Tilton  and  not  have  told  him  anything  about  it.  I  said  I  thought  it  was  very 
treacherous  on  Bow  en's  part  toward  Tilton.  I  told  him  that  Bowen  had 
promised  to  sustain  the  charges  that  he  had  made,  and  that  is  the  substance 
of  what  was  said.  Neither  of  us,  I  think,  were  disposed  to  talk  much, 
sir. 

Mr,  Etarts, — [To  the  witness.]     All  observations  of  that  kind 

The  Witness. — I  beg  pardon,  sir ;  I  stand  corrected. 

Q.  Have  you  related  all  that  was  said  that  you  now  remember  before  you 
reached  Mr.  Tilton's  house  ?    A.  Yes. 

Q.  Let  me  ask  you,  was  anything  said  as  to  the  substance  of  the  interview 
between  Mr.  Beecher  and  Mr.  Tilton,  when  you  were  not  present  ?  A. 
Why,  he  told  me  that  Mr.  Tilton  had  told  him  of  the  confession  of  his  wife 
to  him. 

Q.  Just  repeat  now  what  he  said  upon  that  subject  ?  A.  Mr.  Beecher  told 
me  that  Mr.  Tilton  had  told  him  that  Elizabeth  had  confessed,  and  had  read 
to  him  what  either  was  a  confession  or  a  copy  of  a  confession  of  Elizabeth 
of  sexual  intercourse  between  them ;  and  he  told  me  that  Theodore  had  told 
him  of  the  reasons  for  sending  to  him  the  letter  through  Mr.  Bowen.  That 
is  all  that  I  remember  just  now. 

Q.  When  you  went  to  see  Mr,  Beecher  that  night,  had  you  any  paper  in 
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your  possession  that  had  been  given  to  you  by  Mr.  Tilton  ?      A.  By  Mr,  Til- 
ton  ?    Yes,  a  letter  from  Mrs.  Tilton. 

Q.  Did  you  give  it  to  Mr.  Beecher  ?    A.  No,  sir. 

Q.  Did  you  show  it  to  him  ?    A.  No,  sir ;  I  didn't. 

Q.  Do  you  know  whether  Mr.  Tilton  kept  a  copy  of  that  paper  of  which 
you  now  speak,  which  he  gave  to  you  ?  A.  He  made  a  copy  of  it,  I  think ; 
he  made  a  copy  of  it. 

Q.  Where  did  he  make  it  ?    A.  He  made  it  at  my  house. 

Q.  At  the  time  that  he  gave  the  original  to  you  ?  A.  Yes,  sir ;  he  took  a 
copy  of  it. 

Q.  And  what  did  you  do  with  that  paper  which  you  took  from  him,  and 
of  which  he  made  a  copy  ?  A.  I  kept  it  until  after  the  **  tripartite  covenant," 
and  returned  it  to  Mr.  Tilton. 

Q.  And  when  you  arrived  at  Mr.  Tilton's  house,  did  you  go  in  ?  A.  No, 
sir ;  I  did  not  go  in. 

Q.  Did  Mr.  Beecher  go  in  ?    A.  He  did ;  yes,  sir. 

Q.  And  where  did  you  then  go  ?    A.  I  went  home. 

Q.  Did  he  tell  you  of  his  object  in  going  there  ?  A.  He  told  me  that  Theo- 
dore had  given  him  permission  to  go  to  Elizabeth  for  confirmation  of  the 
story ;  nothing  further  than  that. 

Q.  After  leaving  him  there,  where  did  you  go  ?    A.  After  leaving  him  at . 
Mrs.  Tilton's  ? 

Q.  Yes,  sir.      A.  I  said  that  I  went  to  my  house. 

Q.  You  went  back  to  your  house  ?    A.  Yes,  sir. 

Q.  Did  you  see  Mr.  Beecher  again  that  night  ?    A.  I  did ;  yes,  sir. 

Q.  How  long  after  you  left  him  at  Mr.  Tilton's  house  ?  A.  Within  an 
hour,  I  should  think. 

Q.  And  where  did  you  see  him  ?    A.  In  my  parlor. 

Q.  He  returned  to  your  house,  did  he  ?    A.  Yes,  sir ;  he  did. 

Q.  Tell  me  what  occurred  then  between  you?  A.  I  went  into  the 
parlor  with  him,  and  I  said  to  him:  **  Well,  have  you  seen  Elizabeth  ?  "  and 
he  said  he  had.     That  was  all  he  said. 

Q.  No  further  conversation  ?    A.  No. 

Q.  How  long  did  he  remain  there  with  yon?  A.  Long  enough  to  say 
that,  and  go  to  the  front  door,  and  go  out  again ;  I  don't  know ;  a  very  short 
time,  sir. 

Q.  And  where  did  you  go  with  him  then  ?  A.  I  went  with  him  to  his 
house. 

Q.  Did  you  go  in  ?    A.  No,  sir. 

Q.  What  conversation,  if  any,  did  you  have  on  the  way  to  his  house  ?  A. 
Well,  it  was  nothing  but  a  repetition  of  the  other  conversation  about  Bowen, 
and  he  asked  me  to  be  friendly  to  him.     I  said  I  would  be. 

Q.  Do  you  recollect  his  words  when  he  asked  you  to  be  friendly  with  him  ? 
As  near  as  you  can  repeat  them  I  wish  you  would  do  so.  A.  He  said  he 
wanted  me  to  be  a  friend  to  him  in  this  terrible  business. 

Q.  And  did  you  part  with  him  at  his  own  house  ?     A.  Yes,  sir.       ' 

Q.  When  did  you  next  see  him  ?    On  the  evening  of  December  31. 


Jan.  18,  1875.]  DIRECT    EXAMINATIOIT.  848 

Q.  That  was  the  next  day  ?    A.  Yes,  sir. 

Q.  After  these  interviews  of  which  you  have  spoken  ?    A.  Yes,  sir. 

Q.  Now,  Mr.  Moulton,  up  to  that  period  did  Mr.  Beecher  say  anything 
upon  the  subject  of  his  having  given  any  advice  in  reference  to  any  domestic 
difSculty  between  Tilton  and  his  wife,  or  in  reference  to  any  dismissal  from 
an  editorship,  or  any  otlier  relation  to  a  newspaper  ?    A.  No,  sir;  no. 

•  Q.  He  said  nothing  upon  either  of  those  subjects  up  to  that  time  ?    A. 
No,  sir. 

Q.  Now  we  come  to  the  81st,  and  where  did  you  first  see  him  then  ?  A. 
At  his  house. 

Q.  How  did  it  happen  that  you  went  to  his  house  ?  A.  Well,  I  received 
a  note  from  Theodore  Tilton  on  the  morning  of  the  31  st  of  December,  asking 
me  to  return  to  him  the  confession  of  Elizabeth  which  I  had. 

Mr.  EtartB, — Well,  we  don't  want  the  contents  of  the  paper. 

Mr,  Fullerton. — No,  I  only  want  to  know  how  it  happened  that  you  went 
to  Mr.  Beecher's  house  on  the  morning  of  the  Slst  ?  A.  On  the  81st,  not  on 
the  morning  of  the  Slst. 

Q.  Well,  on  the  81st.  A.  I  went  there  because  I  had  been  informed  by 
Mr.  Tilton 

Mr.  Eoarts, — No  matter  what  you  had  been  informed. 

Judge  Neilson. — You  went  there  in  conseqence  of  information  ? 

Mr,  Fullerton. — Did  you  go  there  in  consequence  of  something  that  oc- 
curred between  you  and  Mr.  Tilton  ?    A.  Yes,  sir. 

Q.  What  occurred  whilst  you  were  there  ?  A.  I  saw  Mr.  Beecher,  and  I 
said  to  him :  **  I  think  that  before  we  terminate  this  interview,  your  judg- 
ment will  be  that  it  is  a  very  strange  one."  And  I  said  to  him:  **Do  you 
remember  that  I  asked  you  last  night  if  anybody  had  seen  the  letter  that  Mr. 
Tilton  sent  to  you  through  Mr.  Bowen,  and  your  answer  was  that  nobody 
save  myself  had  seen  it;"  and  he  remembered  that.  I  said:  **  Mr.  Beecher, 
1  want  to  read  to  you  a  letter  from  Elisutbeth  Tilton,  asking  for  the  return  of 
the  paper  which  I  have  and  the  paper  which  she  gave  to  you  last  night  at 
your  dictation,"  and  I  did  read  that  paper  to  him,  and  I  said  to  him,  *' I  will 
read  to  you  also  another  letter,  in  which  Mrs.  Tilton  has  informed  her  hus- 
band  " 

Mr,  Evarts. — No,  no;  if  he  read  the  letter 

Mr.  Fullerton, — He  is  telling  what  he  said  to  Mr.  Beecher. 

Mr,  Evarts. — No. 

Mr.  Fullerton. — Yes,  sir;  I  beg  your  pardon!  He  is  stating  just  what  he 
said  to  Mr.  Beecher.     He  said:  **I  will  read  to  you  another  letter." 

The  witness  resuming  :  Yes,  sir.  **I  will  read  to  you  a  letter  in  which 
Mrs.  Tilton  informs  her  husband  that  she  has  given  you  a  letter  of  retrac- 
tion," and  I  read  that  also  to  him. 

Q.  You  read  that  also  to  him  ?    A.  Yes,  sir. 

Q.  What  did  he  reply  to  that  ?  A.  He  said  he  was  surprised.  I  said  to 
him,  "Mr.  Beecher,  I  think  you  have  been  guilty  of  a  great  meanness  in  get- 
ting the  permission  of  a  husband  to  visit  his  house,  and  then  going  there  to 
his  wife  and  procuring  from  her  what  you  knov  to  be  a  lie.     Now,"  I  said  to 
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Mr.  Beecher,  "that  won't  save  you."  I  said  to  him:  "I  did  not  see  this 
morning  much  of  the  guidance  of  God  in  what  you  did,  but  perhaps  it  will 
all  turn  out  for  the  best,  for  I  hold  the  confession  of  Elizabeth  Tilton,  and  if 
you  will  return  that  recantation  to  me,  I  will  burn  both  in  your  presence,  or 
I  will  preserve  both,"  and  he  said  to  me,  *^In  case  of  my  death,  this  would 
be  the  only  defense  that  my  family  would  have  against  such  a  charge."  And 
I  said  to  him  :  '^  Mr.  Beecher,  I  do  not  think  that  now  you  ought  to  take 
merely  selfish  counsel  of  yourself.  The  truth  is  the  truth ;  you  have  got  to 
abide  by  that.  Where  is  the  retraction  ?"  I  said  to  him,  **I  want  it." 
He  went  to  the  closet  and  got  the  retraction,  the  paper  that  he  got  from 
Elizabeth  Tilton  the  night  before,  as  he  said,  and  handed  it  to  me.  I  told 
him  I  would  protect  the  confession — I  would  not  give  that  up  to  Tilton — and 
I  would  protect  this  paper  that  be  gave  me,  with  my  life ;  and  sitting  there, 
sir,  I  felt  my  pistol  in  my  pocket,  and  I  said,  **  To  this  extent,  with  my  life." 
[Placing  his  hand  upon  his  pocket.  ] 

Mr.  Evttrtu, — You  mean  you  took  it  out  ?  A.  Yes,  sir ;  I  took  it  out ;  I 
felt  it  in  my  coat  pocket,  and  I  put  it  on  my  knee. 

Mr,  FuUerf&n. — Go  on  with  the  narration.  A.  He  said,  **0f  course,  if 
this  charge  is  made  against  me — ^if  Theodore  should  make  any  charge  against 
me — my  defense  would  be  the  technical  one  of  general  denial ;  but  with  you, 
since  you  know  the  truth,  I  throw  myself  upon  your  friendship,  and  what  I 
believe  to  be  your  desire  to  save  me."  And  he  told  me  there,  he  said  to  me 
in  addition,  that  his  intercourse,  that  he  considered  his  sexual  intercourse 
with  Mrs.  Tilton  as  natural,  an  expression  of  his  love  for  her,  as  the  words 
he  used ;  and  he  said  he  felt  justified  in  it  on  account  of  the  love  that  he 
held  for  her,  and  which  he  knew  she  held  for  him ;  and  said  he,  at  the  close 
of  the  conversation,  "My  life  is  ended.  When  to  me  there  should  now  come 
honor  and  rest,  1  find  myself  upon  the  brink  of  a  moral  Niagara,  with  no 
power  to  save  myself,  and  I  call  upon  you  to  save  me." 

Q.  State,  if  you  please,  what  degree  of  emotion  he  manifested,  if  any  ? 
A.  A  very  great  degree  of  emotion. 

Q.  How  did  it  manifest  itself  ?    A.  In  excited  conversation. 

Q.  In  any  other  way  ?    A.  Not  that  I  know  of. 

Q.  I  did  not  know  but  what  he  wept  on  that  occasion. 

Mr.  Bvarts.—WeW 

The  Witness. — Well,  yes,  he  did  weep. 

Q.  Look  at  the  paper  which  I  show  you  and  say  whether  it  is  one  of  the 
three  of  which  you  have  spoken  in  your  testimony.  [Handing  witness  a  let- 
ter.]    A.  Yes,  sir;  that  is  one  of  them. 

Q.  In  whose  handwriting  is  that  letter  ?    A.  Elizabeth  Tilton's. 

Mr.  Fullerton. — ^I  propose  to  read  it  in  evidence.     [Reading.] 

**  My  dear  friend  Frank  :  "  Saturday  Morning. 

'*  I  want  you  to  do  me  the  greatest  possible  favor.  My  letter  which  yoa  have, 
and  the  one  I  e^ve  Mr.  Beecher  at  his  dictation  last  evening,  ought  both  to  be 
destroyed.  Please  bring  both  to  me,  and  I  will  burn  them.  Show  this  note  to 
Theodore  and  Mr.  Beecher.    They  will  see  the  propriety  of  this  request. 

Yours  truly, 

[Letter  marked  "  Exhibit  No.  l."J  E.  R.  Tilton." 
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Mr.  EvarU, — [To  Mr.  Pallerton.J     Did  he  say  how  he  received  it  ? 

Mr,  Fullerton, — How  did  you  receive  that  note  from  her  t  A.  I  think 
from  Elizabeth  Tilton  direct. 

Q.  Prom  whom  ?    A.  Prom  Elizabeth  Tilton  directly. 

Mr,  Evarts. — Not  personally,  do  you  mean  ?    A.  Yes,  sir. 

Q.  At  her  house  ?    A.  Yes,  sir. 

Q.  That  is  your  recollection  of  it  ?    A.  Yes,  sir. 

Q.  Received  it  at  her  house  from  her  ?    A.  Yes,  sir. 

Mr,  Fullerton. — What  else  occurred  during  this  interview  at  Mr.  Beecher's 
house  on  the  81st  ?    A.  What  is  the  question  ? 

Q.  What  else  occurred,  if  anything,  at  Mr.  Beecher's  house  on  the  morn- 
ing of  the  81st  ?  A.  There  was  not  anything  occurred  on  the  morning  of  the 
81st  ;  it  was  in  the  evening. 

Q.  Well,  what  occurred  on  the  81st  ?  A.  Nothing  that  I  remember  further 
than  that. 

Q.  Did  you  go  away  and  leave  him  at  his  house  ?    A.  I  did ;  yes,  sir. 

Q.  And  where  did  you  go  ?    A.  Went  home  to  my  house. 

Q.  Did  you  take  with  you  the  letter  which  Mr.  Beecher  gave  you,  called 
the  retraction  ?    A.  Yes,  sir. 

Q.  And  what  did  you  do  with  it  ?  A.  Read  it  to  Theodore  Tilton,  whom 
I  found  there. 

Q.  And  after  that  what  did  you  do  with  it  ?    A.  Kept  it. 

Q.  When  did  you  next  see  Mr.  Beecher  after  that  interview  ?  A.  I  think 
it  was  January  the  Ist,  sir — the  evening  of  January  the  1st.  I  don't  re- 
member seeing  him  before  that — the  afternoon  or  evening  of  January  the  Ist. 

Q.  Where  did  you  see  him  ?    A.  At  his  house. 

Q.  How  did  it  happen  that  you  went  there  on  January  the  1st  ?  A.  By  his 
invitation. 

Q.  And  when  was  that  invitation  extended  to  you  ?    A.  December  the  81st. 

Q.  When  you  were  there  on  the  occasion  you  have  already  spoken  of  ?  A. 
Yes,  sir. 

Q.  He  invited  you  to  come  the  following  day  ?    A.  Yes,  sir. 

Q.  And  what  time  in  the  day,  as  near  as  you  can  remember,  was  it  when 
you  went  there  ?    A.  It  was  towards  evening,  sir,  I  think. 

Q.  Did  you  have  an  interview  with  him  ?    A.  Yes,  sir. 

Q.  In  what  part  of  his  house  ?     A.  In  his  study. 

Q.  Is  that  on  the  first  or  second  floor  ?  A.  It  is  on  the  second  or  third 
floor,  sir — I  believe  second  floor  or  third. 

Q.  State,  if  you  please,  what  that  interview  was  ?  A.  I  told  Mr.  Beecher 
that  I  had  taken  the  retraction  to  Mr.  Tilton,  and  that  I  had  told  Mr.  Tilton 
that  it  would  have  been  very  foolisli  for  him  to  have  carried  his  threat  of  the 
morning  into  execution.  I  told  him  that  Mr.  Tilton  was  pleased  with  my 
having  procured  the  retraction,  and  I  told  Mr.  Beecher  that  Mr.  Tilton  seemed 
to  me  to  be 

[Mr.  Evarts  objected.] 

Mr.  Fullerton. — No,  sir,  not  at  all;  it  is  what  he  narrated  to  Mr.  Beecher. 
A.  I  told  him   that  I  thought  that — I  told  him  that  Tilton  had   told  me 
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that  ho  had  made  up  his  mind  that,  no  matter  what  came  to  himself,  he  would 
undertake  to  protect  the  reputation  of  his  wife  at  all  hazards.  Then  Mr. 
Beecher  said  to  me  that  he  was  in  misery  on  account  of  the  crime  that  he  had 
committed  against  Theodore  Tilton  and  his  wife  and  family;  he  said  that  he 
would  be  willing  to  make  any  reparation  that  was  within  his  power;  he  said 
that  Mr.  TiUon,  he  thought  would  have  been  a  better  man  uuder  the  circum- 
stances in  which  he  had  been  placed  than  he  had  been ;  that  he  felt  that  he 
had  done  a  great  wrong,  because  he  was  Theodore  Tilton^s  friend,  he  was  his 
pastor,  he  was  his  wife's  friend  and  pastor,  and  be  wept  bitterly ;  and  I  said 
to  him,  *'  Mr.  Beecher,  why  don*t  you  say  that  to  Mr.  Tilton;  why  don*t  you 
express  to  him  the  grief  you  feel,  and  the  contrition  for  it  ?  You  can  do  no 
more  than  that,  and  I  think  I  know  Theodore  Tilton  well  enough  to  know 
that  he  would  be  satisfied  with  that,  for  I  know  he  loves  his  wife.**  Mr. 
Beecher  told  me  to  take  pen  and  paper,  and  to  write  at  bis  dictation,  and  I 
did  write  at  his  dictation  the  letter  of  January  1st,  1871. 

Q.  What  was  done  after  you  wrote  that  letter  ?  A.  I  read  the  letter  to 
him,  and  he  read  it,  and  then  he  signed 

Q.  Never  mind,  we  will  show  that  in  a  moment.  You  say  you  read  it  to 
him?    A.  Yes,  sir. 

Q.  Did  you  read  it  as  it  was  ?    A.  Yes,  sir ;  and  as  it  is. 

Q.  Did  he  take  it  and  read  it  ?    A.  Yes,  sir. 

Q.  Do  you  mean  to  be  understood  that  you  read  it  to  him,  and  that  he 
read  it  afterwards  for  himself  ?    A.  Yes,  certainly. 

Q.  And  did  he  write  anything  himself  upon  that  paper  or  those — add  any- 
thing to  that  letter  ?    A.  Yes,  sir. 

Q.  Is  that  the  letter  of  which  you  speak  ?    A.  Yes,  sir,  that  is  it. 

Q.  What  part  of  it  is  in  the  handwriting,  if  any,  of  Mr.  Beecher;  the 
words  at  the  foot  of  the  last  page  ?    A.  Yes,  sir. 

Mr,  FuUerton. — I  propose  to  read  it  in  evidence. 

[Letter  submitted  to  Mr.  Evarts.] 

Q.  Before  reading  the  letter  I  want  to  ask  you  if  you  wrote  it  down  as  he 
dictated  it  ?    A.  Word  for  word. 

Mr,  FuUerton, — [Reading.] 

"  Brooklyn,  Jan.  1,  71. 
"  In  trust  with  F.  D.  Moulton. 
"  Mt  dear  friend  MOUIiTON 

"  I  ask  through  you  Theodore  Til  ton's  forgiveness,  and  I  bumble  myself 
before  him  as  I  do  before  my  (lod,  he  would  have  been  a  better  man,  in  my  cir- 
cumstances than  I  have  been — I  can  ask  nothing  except  that  he  will  remember 
all  the  other  hearts  that  would  ache — I  will  not  plead  for  myself.  I  even  wish 
that  I  were  dead,  but  others  must  live  and  suffer.  I  will  die  before  any  one  but 
myself  shall  be  inculpated,  all  my  thoughts  are  running  towards  my  friends 
toward  the  poor  child  lying  there  and  praying  with  her  folded  hands  ;  She  is 
guiltless,  sinned  against,  bearing  the  transgressions  of  another.  Her  forgive- 
ness I  have,  I  humbly  pray  to  God  that  he  may  put  it  into  the  heart  of  her 
husband  to  forgive  me. 

"  I  have  trusted  this  to  Moulton  in  confidence. 

"  H.  W.  Beecher." 
[Paper  marked  "  Exhibit  No.  2.''     The  signature  and  preceding  line  were 
separated  from  the  body  of  the  writing.] 
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Now,  let  me  ask  you,  if  those  words  which  I  read  last,  to  wit :  *^I  have 
trusted  this  to  Moulton  in  confidence.  H.  W.  Beecber,'' is  what  he  wrote 
upon  that  paper  ?    A.  Yes,  sir. 

Q.  In  your  conversation  with  Mr.  Beecher,  before  the  writing  of  that  letter, 
you  spoke  something  of  a  threat  having  been  made ;  what  threat  did  you  refer  to t 

Mr.  Ef>arts. — Did  he  repeat  it  to  Mr.  Beecher  ? 

Mr,  FulUrton, — Yes,  sir. 

Mr,  Etarts. — If  he  repeated  it  to  Mr.  Beecher,  he  may  testify  to  it;  other- 
wise, not. 

Mr,  FuUerUm, — I  should  not  attempt  to  prove  it,  if  he  had  not. 

Mr,  Evarta, — Yes,  but  I  want  the  witness  to  understand  that. 

A.  I  told  Mr.  Beecher  that  Mr.  Tilton  had  said  that  for  the  offense  of 
having  gone  to  his  wife  and  procured  that  retraction,  he  would  smite  him. 

Mr,  Fallerton. — And  in  your  narration  to  Mr.  Beecher,  I  understood  you 
to  say  that  you  told  him  that  you  had  said  to  Theodore  that  it  was  better  that 
he  had  not  put  that  threat  in  execution  ?    A.  Yes,  certainly. 

Mr.  Ecarts. — That  it  would  have  been  foolish. 

Mr,  Fullerton, — Yes,  whatever  it  was.  [To  the  witness.]  Now  what  was 
done  after  this  paper  was  signed  ?  A.  Well,  I  left  the  house  after  having 
bid  Mr.  Beecher  good -by  at  the  head  of  the  stairs.  The  last  thing  that  he 
said  to  me  was  this,  that  he  wanted  me  to  do  my  utmost  for  peace. 

Q.  And  then  did  you  separate  ?  A.  Yes,  sir;  that  is  all  that  I  at  present 
remember  that  he  said. 

Q.  Now,  up  to  this  time,  did  Mr.  Beecher  say  anything  upon  the  subject 
of  having  given  advice  in  regard  to  any  domestic  difficulty  between  Mr.  and 
Mrs.  Tilton,  or  in  respect  of  Tilton^s  dismissal  from  The  Independent  and 
The  Broollyn  Union  f    A.  Not  that  I  remember,  sir. 

Q.  Did  anything  more  occur  on  January  the  1st  than  you  have  now  re- 
lated ?    A.  No,  not  that  I  at  present  remember. 

Q.  When,  if  at  all,  did  you  show  this  letter  of  January  1st  to  Mr.  Tilton  t 
A.  On  the  same  evening. 

Q.  And  when  did  you  see  Mr.  Beecher  next  again  ?  A.  I  think  on  Janu- 
arv  2d.     I  called  at  his  house. 

.Q.  A  little  louder  ?  A.  I  called  at  his  house  on  January  the  2d,  in  the 
afternoon. 

Q.  And  how  did  it  happen  that  you  went  there  January  2d  ?  A.  By 
invitation. 

Q.  Oh  !  well  state 1    A.  Mr.  Beecher  invited  me  on  January  let  to 

come  January  2d. 

Q.  And  in  pursuance  of  that  invitation  you  went  ?    A.  Yes,  sir. 

Q.  What  occurred  on  the  2d  of  January  ?  A.  I  told  Mr.  Beecher  that  Mr. 
Tilton^s  disposition  seemed  to  me  to  be  one  that  would  insure  the  keeping 
down  of  the  story ;  that  I  thought  he  had  nothing  to  apprehend  from  Mr. 

.    I  told  him  that  1  thought  he  had  nothing  to  apprehend  from  Mr. 

Tilton,  because  Mr.  Tilton  seemed  still  intent  upon  protecting  his  family. 

Q.  Well,  what  else,  if  anything  t  A.  That  is  the  substance  of  what  I 
remember. 
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Q.  Where  did  that  interview  take  place  ?  A.  Up  in  his  study  or  chamber, 
I  forget  which ;  in  his  study,  I  think. 

Q.  When  did  you  next  see  him  after  January  2d  ?  A.  Ah  I  January  the 
2d  Mr.  Beecher  asked  me  if  I  thought  that  it  would  be  safe  to  have  the  sale 
of  Plymouth  pews  go  on. 

Q.  And  when  did  he  ask  you  that  question  ?  A.  Asked  it  of  me  at  the 
head  of  the  stairs,  on  the  evening  of  January  the  2d. 

Q.  Well,  tell  us  all  he  said  upon  that  subject,  if  there  was  anything  more  ? 
A.  There  was  nothing  more. 

Q.  What  reply  did  you  make  ?  A.  I  told  him  that  I  thought  it  would  be 
perfectly  safe  to  have  the  sale  of  Plymouth  pews  go  on;  I  felt  perfectly  as- 
sured that  Mr.  Tilton  w^ould  do  nothing  against  him  or  against  his  family. 

Q.  Did  you  learn  from  him,  or  did  you  then  know,  of  your  own  knowl- 
edge, when  the  sale  was  to  take  place  ?  A.  No ;  I  don^t  remember  that  I  did 
know ;  it  was  to  take  place  some  time  during  the  next  week. 

Q.  Up  to  this  time  had  Mr.  Beecher  told  you  when  these  relations  exist- 
ing between  himself  and  Mrs.  Tilton  ceased  ? 

Mr,  Evarta, — Well,  we  would  like  to  have  the  conversations,  if  there  are  any. 

Mr,  FuIUrton. — Well,  there  are  some,  and  we  will  go  on  and  give  them. 

A.  He  told  me  that,  sir,  on  January  the  first. 

Q.  Now  what  was  said  upon  that  subject  ?  A.  He  said  that  Elizabeth 
Tilton  had  sent  for  him  to  come  to  her  house,  and  told  him  that  she  believed 
that  their  relations  were  wrong,  and  he  told  me  that  he  said  to  her,  **If  you 
believe  these  relations  wrong,  then  they  shall  be  terminated ;  "  and  he  told 
me  that  he  prayed  with  her,  prayed  to  Gk)d  with  her,  for  help  to  discontinue 
their  sexual  relations. 

Q.  Anything  else  said  at  that  time  ?  A.  And  that  he  had  from  that  time 
discontinued  his  intercourse  with  her. 

Q.  Did  he  say  when  that  occurred  ?    A.  I  think  in  July,  1870. 

Q.  Now,  in  any  of  these  interviews  was  a  letter  which  Mr.  Tilton  had 
written,  or  proposed  to  write,  to  Mr.  Bowen,  the  subject  of  conversation  ? 
A.  I  told  Mr.  Beecher  on  January  the  second  that  Mr.  Tilton  was  writing  a 
letter  to  Mr.  Bowen. 

Q.  Did  you  tell  him  the  substance  of  that  letter  as  you  understood  }t  ? 
A.  Yes,  sir. 

Q.  What  did  you  say  upon  that  subject  ?  A.  I  told  him  that  I  should 
try  to  control  that  letter;  that  I  should  not  only  do  that,  but  do  everything 
else  that  was  in  my  power,  according  to  my  best  judgment,  to  prevent  any 
outbreak. 

Q.  Well,  if  you  stated  what  you  understood  the  contents  of  that  letter  to 
be,  or  what  they  were  to  be  to  Mr.  Beecher,  I  want  you  to  give  the  conver- 
sation ?  A.  Why,  I  told  him  that  Mr.  Tilton  intended  to  write  to  Mr. 
Bowen  the  substance  of  the  interview  between  himself  and  Oliver  Johnson, 
and  that  he  intended  to  publish  the  letter,  in  order  to  give  to  the  public  an 
exact  account  of  the  severance  of  his  relations  with  Mr.  Bowen,  and  I  told 
him  (Mr.  Beecher)  that  I  should  undertake  to  keep  out  of  that  letter  any- 
thing that  concerned  Mr.  Tilton  and  his  family  and  Mr.  Beecher. 
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Q.  Now,  what  were  the  relations  existing  between  Mr.  Bowen  and  Bfr. 
Tilton  before  they  were  severed  ? 

[Objected  to  by  defendant's  counsel.] 

Mr.  Fullerton. — I  suppose  that  is  proper,  as  spoken  of  in  this  conver- 
sation ? 

Mr,  Starts. — Anything  that  he  said  to  Mr.  Beech er  on  that  subject. 

Mr.  Fnllert<m. — Well,  I  can  prove  something  else  besides  that;  I  can  prove 
the  outside  fact  of  those  relations. 

Mr,  Evarts, — I  don't  know  that  you  can. 

Mr,  Full€rton.— It  does  not  follow  that  I  can  not  prove  it  because  you  don't 
know  it.     If  you  have  any  objection,  why,  we  will  hear  it,  of  course. 

Mr,  Evarts. — Whatever  he  saw,  whatever  he  heard,  is  good  evidence, 
provided  the  subject  itself  is  admissible.  But  to  ask  his  general  statement 
about  what  the  relations  of  Mr.  Bowen  and  Mr.  Tilton  were  is  not  evidence. 
How  is  he  to  find  out  what  the  honest  relations  were  between  Mr.  Bowen  and 
Mr.  Tilton.  Whatever  he  saw  or  heard  between  raises  the  question  then 
whether  the  subject  is  admissible.     But  his  judgment  does  not. 

Mr.  Fullerton, — I  do  not  nsk  his  judgment;  I  ask  the  fact  as  to  the  rela- 
tions existing  between  Mr.  Bowen  and  Mr.  Tilton.  They  now  come  in  ques- 
tion. 

Judge  Neilbon. — Well,  I  think  you  ought  to  be  content  with  the  general 
statement  that  they  were  friendly,  or  that  they  were  not;  if  you  go  beyond 
that,  it  ought  to  be  shown  to  have  been  communicated  to  the  defendant — ^the 
conversation. 

Mr,  FuUerton, — Why,  sir,  I  suppose  it  is  competent  for  me  to  show  that 
Mr.  Bowen  was  the  proprietor  of  Tlis  Independent, 

Judge  Neilsox. — Certainly. 

Mr,  Fullerton.— And  that  Mr.  Tilton  was  in  his  employ  as  an  editor.  I 
propose  to  show,  also,  that  he  had  a  relation  to  The  Brooklyn  Unum,  and  an- 
other newspaper  in  this  city. 

Mr.  Etarts. — I  have  no  objection  to  that — their  relations. 

Judge  Neilson. — Well,  go  on. 

Mr.  Etarts. — You  can  prove  them  by  him  or  by  anybody  else. 

Mr.  FuUerton. — Well,  that  is  what  I  propose  to  do.  I  suppose  the  gentle- 
man understands  some  things  without  my  saying  much  about  them.  He  spoke 
of  severed  relations  with  Mr.  Bowen.  [To  the  witness.]  Now,  I  want  to 
know  what  those  relations  were.  A.  He  was  associated  with  Mr.  Bowen  as 
editor  of  The  Union. 

Mr.  Hill. — Was  then,  or  had  been  ?    A.  He  had  been,  sir. 

Q.  Now,  as  to  The  Independent?  A.  He  had  been  editor  of  The  Indepenr 
dent,  and  had  made  a  contract  as  contributor  to  The  Independent, 

Q.  Now  repeat,  if  you  please,  what  you  said  to  Mr.  Beecher  in  regard  to 
this  proposed  letter  of  Mr.  Tilton  to  Mr.  Bowen,  respecting  what  had  thereto- 
fore taken  place  between  them  f  A.  I  told  him  that  he  intended  to  publish 
that  letter  to  make  clear  the  reason  for  the  severance  of  their  relations. 

Q.  And  it  was  that  letter,  that  I  understand  you,  that  you  were  going  to 
try  to  control  ?    A.  Yes,  sir. 


860  TESTIMONY    OF   F.    D.    MOtlLTON.  [^th  Day. 

Q.  So  as  to  keep  out  of  it  anything  of  the  personal  matters  between  IdLr. 
Beecher  and  Mr.  Tilton — ^is  that  it  ?    A.  Yes,  sir. 

Q.  Very  well,  now,  what  else  occurred  at  that  time,  if  you  remember  any- 
thing else  ?    A.  I  don't  remember  just  at  present  anything  else. 

Q.  Do  you  know  anything,  or  did  you  learn  anything  from  Mr.  Beecher 
in  regard  to  a  letter  which  he  had  written  to  Mr.  Bowen  ?  A.  He  told  me 
that  he  had  written  a  letter  to  Mr.  Bowen  explaining — taking  back  something 
that  he  had  said  about  a  lady  to  Mr.  Bowen.  lie  had  told  me  previously — I 
omitted  that,  sir — he  had  told  me  previously  that  he  had  sympathized — as  I 
told  him  before,  the  interview  of  December  31st,  and  then  he  told  me  on  Janu- 
ary 1st  that  he  had  mentioned  a  lady's  name  to  Mr.  Bowen.  Bowen  and  I  told 
him  that  that  was  very  unjust,  and  he  said  he  would  take  it  back,  and  on 
January  2d,  he  told  me  that  he  had  written  to  Mr.  Bowen  taking  it  back. 

Mr,  EtarU, — Unjust  to  whom  ?    A.  Unjust  to  the  woman,  sir. 

Q.  Well,  did  he  show  you  the  letter?  A.  Yes,  sir,  he  showed  me  the 
rough  draft  of  the  letter,  either  on  that  occasion  or  a  day  or  two  afterwards. 

Q.  Look  at  the  paper  now  shown  you,  and  say  whether  that  is  the  rough 
draft  he  showed  you  ?    A.  Yes,  sir  ;  that  is  it, 

[Paper  shown  to  defendant's  counsel.  ] 

Mr.  FuUertan. — [Reading.] 

"  Brooklyn,  Jan.  2d,  71. 

**  My  Dear  Mr.  Bowen, — Since  I  saw  you  last  Tupsday,  I  have  reason  to 
think  that  the  only  cases  of  which  I  spoke  to  you  in  regard  to  Mr.  Tilton,  were 
exaer^Arated  in  being  reported  to  me,  and  I  should  be  unwilling  to  have  anything 
I  arid  tho'  it  was  but  little,  weigh  on  your  mind,  in  a  matter  so  important  to  his 
welfare.  I  am  informed  by  one  on  whose  judgment  and  integrity  I  greatly 
rely,  and  who  has  the  means  of  forming  an  opinion  better  than  any  of  us  that 
he  knows  of  the  whole  matter  about  Mrs.  B."     Shall  I 

Judge  Neilson. — No;  do  not  give  the  name  at  length. 

Mr.  EtarU. — What  does  your  Honor  say  ? 

JuBGB  Neilson.  —Not  to  give  the  name  at  length ;  there  is  no  occcasion 
for  it. 

Mr,  Evarts, — Well,  they  must  have  the  responsibility  of  reading  letters  or 
not  reading  them.i' 

Mr.  Beach, — We  take  the  responsibility,  sir,  of  giving  the  initials  of  the 
name. 

Mr.  Evarts, — Will  your  Honor  allow  the  letter  to  be  imperfectly  read  ? 

Mr.  Beach. — If  you  want  it,  read  it. 

Mr,  Evarts. — Not  at  all;  we  don't  read  the  letter,  or  offer  it.  The  respon- 
sibility is  with  the  counsel  to  read  the  letter  or  omit  the  letter. 

Judge  Neilson. — It  does  not  follow,  however,  that  the  letter  is  to  be 
omitted  because  it  may  contain  the  name  of  a  third  person,  which  name 
ought  not  to  be  given  publicly.  A  letter  might  contain  matter  material  and 
proper  to  be  given,  and  contain  the  name  of  a  third  person  not  proper  to  be 
given.     So,  for  the  present,  I  make  the  suggestion  to  the  counsel. 

*  Compare  Bex  v.  Fletcher  (4  Carr.  &  P.  250) ;  Rex  v.  Gleices  (Id.  221) ;  Bex  v. 
Heame  (Id.  215.  8.  C.  19  Eng.  Com.  L.  R.,  482,  485,  501);  Bex  v.  WaikUy  (6  Carr. 
&  P.,  176), 
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Mr.  Etarts. — Your  Honor  does  not  intend  to  rule  that  letters  can  be  im- 
perfectly read  ? 

JuDOB  Neilsox. — No. 

Mr.  FuUerfon, — It  is  not  an  imperfect  reading  of  the  letter;  it  is  a  with- 
holding of  the  whole  name  in  the  interest  of  decency  and  propriety,  not  to 
arraign  a  person  here  who  ought  not  to  be  arraigned. 

Mr.  Evarts. — Your  Ilonor  does  not  now  rule  that  they  have  a  right  to  read 
the  letter  imperfectly  ? 

Judge  Neilson. — I  rule  that,  if  the  letter  be  at  all  material,  they  may 
read  it,  omitting  the  name  of  the  third  person  referred  to. 

Mr.  Evarts. — To  that  we  except. 

Judge  Nellbon. — The  name  of  the  third  person  referred  to  not  being  at 
all  material. 

Mr.  EvarU. — That  we  don't  know. 

Mr.  Beach. — We  give  the  whole  letter  in  evidence,  and  we  read  such  part 
as  we  choose. 

Mr.  FuUerton. — Yes,  sir ;  and  the  gentlemen  can  read  the  whole  name  if  it 
subserves  their  purpose. 

Judge  Neilson. — If  you  put  in  a  paper,  and  read  a  few  lines  of  it,  it  is  all 
put  in  by  you.  The  other  side,  if  they  desire,  can  read  the  rest  of  it,  because 
you  have  put  it  in.* 

Mr.  Evarts. — Your  Honor  will  allow  us  either  to  except,  or  else  have  it 
understood  that  the  whole  letter  is  considered  as  read. 

Judge  Neilson. — Oh !  the  whole  letter  is  in. 

Mr.  Etarts. — And  considered  as  read  ? 

Judge  Neh.son. — But  they  read  such  portion  now  as  they  chose,  and  if 
you  read  any  portion  of  it  you  will  be  reading  the  document  which  they  put  in. 

Mr.  Evarts. — I  understand  we  will  consider  it  all  in. 

Judge  Neilson. — Yes,  sir. 

Mr.  Fulkrton. — [Resuming  the  reading.] 

"  1  am  infoniied  by  one  on  whose  judgment  and  integrity  I  greatly  rely,  and 
who  has  the  means  of  forming  an  opinion  better  than  any  of  us  that  he  knows 

the  whole  matter  ahout  Mrs.  B ,  and  that  the  stories  are  not  true,  and  that 

the  same  is  the  case  with  other  stories — to  this  I  do  not  wish  any  reply.     I 
thought  it  odIj  due  to  justice  that  1  should  say  so  much.        Truly  yours, 

"  H.  W.  Bbechkb." 

[Letter  marked  **ExhibitNo.  4^."] 

Q.  Now,  when  did  you  next  have  an  interview  with  Mr.  Beecher,  and 
where  ?  A.  Within  the  next — within  that  week ;  I  do  not  remember  the  day ; 
I  think  it  was  the  third  or  fourth. 

Q.  And  where  ?    A.  At  my  house. 

Q.  Under  what  circumstances  ?  A.  Wc.  Beecher  came  to  the  house  to  see 
me ;  I  was  at  home,  and  Mr.  Tilton  was  there,  and  they  met  in  my  presence. 

Q.  State  whether,  so  far  as  you  know,  that  meeting  was  accidental  or  not 
between  those  two  gentlemen  ?    A.  It  was  accidental. 

Q.  Now,  wliat  occurred  ?    A.  Well,  Mr.  Tilton  was  not  cordial,  sir. 

*  Darby  v.  OuseUy  (1  H.  &  N.,  1 ;  S  C,  2  Jur.  N.  S.  497) ;  Pendleton  v.  Weed 
(17  N.  Y.,  72) ;  Dewey  v.  Uotchkiss  (30  N.  Y.,  497). 
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Q.  Now,  what  occurred  ?    A.  Well,  Mr.  Tilton  was  not  cordial. 

Mr,  Ecarts, — What  occurred  ?    A.  Do  you  mean  what  was  said. 

Q.  No ;  we  want  the  facts  first.     I  do  not  want  what  took  place. 

Jtfr.  Fullerton, — Well,  I  will  submit  that  the  witness  had  stated  there  was 
a  want  of  cordiality  between  these  parties  on  that  occasion,  and  I  want  to  ask 
him  now  how  that  was  manifested. 

Mr.  EvarU, — Not  in  the  first  place;  we  are  certainly  entitled  to  the  facts 
first.     I  will  ask  the  court  to  decide  between  us. 

Mr.  Fullerton. — I  am  proceeding  in  the  proper  way,  and  I  very  much  dis- 
like these  interruptions,  without  cause,  on  the  part  of  counsel. 

Mr,  Evarts. — ^If  your  Honor  please,  the  counsel  gets  a  construction,  and 
then  proceeds  to  give  the  facts.  Since  an  issue  has  been  made,  I  submit  that 
counsel  can  not  give  a  construction  of  what  occurred,  and  then  proceed  to 
give  the  facts.  He  may  give  the  construction,  and  then,  possibly,  not  give 
the  facts.  .  We  will  have  the  facts  first,  as  the  law  requires,  and  then  we  will 
put  our  construction  on  them,  and  the  jury  will  put  theirs. 

Mr.  Fullerton.— It  is  a  fact  in  this  case  whether  upon  this  occasion  these 
parties  met  cordially  or  not.  It  is  a  fact  whether  Mr.  Tilton  greeted  Mr. 
Beecher  cordially,  or  not.     That  is  a  fact  in  this  case. 

Judge  Neilson. — Well,  that  is  a  fact,  the  answer  as  to  which  depends  on 
the  opinion  of  the  witness,  and  it  would  be  more  proper  to  ask,  therefore, 
what  the  indications  of  a  want  of  cordiality  were. 

Mr.  Fullerton. — ^I  was  asking  him  this  very  thing. 

Judge  Neilson. — Very  well,  go  on. 

Mr.  Fullerton. — How  was  that  want  of  cordiality  manifested  ?  A.  In  Mr. 
Tilton  not  recognizing  Mr.  Beecher. 

Q.  Go  on  with  the  narration,  please.  A.  I  said  to  Mr.  Tilton  in  Mr. 
Beecher^s  presence:  *'Mr.  Tilton,  I  think  that  your  conduct  here  is  wrong; 
you  have  no  businesij  in  my  house  to  treat  with  such  absolute  discourtesy 
Mr.  Beecher.  You  have  read  his  letter  of  contrition.  He  has,  in  my  opinion, 
done  everything  that  a  man  could  do,  up  to  the  point  of  making  a  public 
statement  of  the  facts.  You  can  not  require  any  more.  I  think  that,  having 
received  such  an  explanation  from  him  of  his  feelings  towards  you,  you  should 
greet  him  at  least  civilly."  And  Mr.  Beecher  said,  *' Theodore,  I  hope  that 
my  expression  of  feeling  towards  you  in  my  letter  you  will  feel  to  be  a  sincere 
expression.  I  will  do  anything  within  reason  that  you  may  ask  me  to  do  to 
make  reparation  for  the  wrong  I  have  done  you.  I  don't  see  what  I  can  do, 
but  if  there  is  anything  proper  that  I  can  do,  I  should  like  to  have  you  indi- 
cate it."  That  was  the  substance  of  tlie  conversation  between  Mr.  Beecher 
and  Mr.  Tilton  and  myself,  and  the  result  of  that  conversation  between  Mr. 
Beecher  and  Mr.  Tilton  was  that  Mr.  Tilton  told  Mr.  Beecher  that  he  certainly 
intended  to  protect  his  family,  and  that  was  the  substance  of  it. 

Q.  What  degree,  if  any,  of  emotion  was  manifested  on  that  occasion  ?  A. 
There  was  emotion  manifested  by  Mr.  Tilton,  for  he  turned  upon  me  very 
fiercely,  and  said,  "  How  can  you  expect  me  to  greet  this  man  cordially  ? " 

Q.  What  was  the  state  of  Air.  Beecher's  mind,  as  indicated  by  any  out- 
ward emotion  ?    A.  Sorrowful,  sir.     He  was  in  tears. 
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Q.  Have  you  related  now,  all  that  occurred  at  that  time,  as  you  remember 
it?    A.  As  far  as  I  at  present  remember;  yes,  sir. 

Q.  Did  you  see  Mr.  Beecher  after  that,  and  if  so,  when  and  where  ?  A.  I 
saw  him  very  frequently  at  my  house. 

Q.  Give  us  the  next  meeting  that  you  recollect  of  ?  A.  It  was  before  the 
10th  of  January. 

Q.  What  occurred  then  ?  A.  I  read  to  Mr.  Beecher  the  letter  which  Mr. 
Tilton  had  written  to  Mr.  Bo  wen. 

[Letter  handed  to  witness.] 

Q.  Look  at  the  paper  I  now  show  you,  and  say  whether  that  is  the  letter 
you  then  read  to  him  ?  A.  Yes,  sir,  that  is  it.  This  letter  recalls  a  fact  that 
1  don*t  know  whether  I  mentioned,  or  not,  that  Mr.  Beecher  returned  to  me 
the  letter  that  Mr.  Bowen  gave  to  him. 

Q.  Repeat  that  ?  A.  Mr.  Beecher  returned  to  me  the  letter  that  Mr. 
Bowen  gave  him — the  letter  written  by  Mr.  Tilton  on  December  26th. 

Mr.  Evarts. — Do  you  mean  he  did  at  this  time  ?  A.  No,  sir;  January  lot, 
I  think  it  was. 

Mr,  FtillerUm. — I  offer  this  letter  in  evidence. 

Mr,  Evarts, — He  means  to  say  that  is  the  very  paper  he  showed  to  Mn 
Beecher. 

The  Witness, — Yes,  sir. 

Mr,    Fullerton,    In  whose    handwriting    is  the  paper?     A.    Theodore 
Tilton'a. 

Mr.  FulUrton, — I  will  now  read  the  letter  from  Mr.  Tilton  to  Mr.  Bowen, 
dated  Brooklyn,  Jan.  1st,  1871  : 

"  Brooklyn,  Jan.  1,  1871. 
"Mr.  Henry  C.  Bowen, 

"  Sir,  I  received  last  evening  your  sudden  notices  breaking  my  two  contracts 
one  with  Tlie  Indt-pendent,  and  the  other  with  The  Brooklyn  Union, 

*'  With  reference  to  this  act  of  yours,  I  will  make  a  plain  statement  of  facts. 
"  It  was  during  the  early  part  of  the  Rebellion  (if  I  recollect  aright)  when 
you  first  intimated  to  me  that  the  Rev.  Henry  Ward  Beecher  liad  committed  acts 
of  adultery  for  which,  if  you  should  expose  him,  he  would  be  driven  from  his 
pulpit.  From  that  lime  onward  your  references  to  this  subject  were  frequent, 
and  always  accompanied  with  the  exhibition  of  a  deep-seated  injury  to  your 
heart. 

•'  In  a  letter  which  you  addressed  to  me  from  Woodstock,  June  16,  1863, 
referring  to  this  subject,  you  said:'  I  sometimes  feel  that  I  must  break  sUence, 
that  I  must  no  longer  E^ufter  a^  a  dumb  man  and  be  made  to  bear  a  load  of  ^rief 
most  unjustly.    One  word  from  me  would  make  a  revolution — througfioiU  Christ- 
endom, I  had  almost  said — and  you  know  it You  have  just  a  little 

of  the  evidence  from  the  great  volume  in  my  posae^tHion I  am  not 

pursuing  a  phantom,  but  solemnly  brooding  over  an  awful  reality.' 

•'  The  underBCori{;igs  in  this  extract  are  your  own.  Subsequently  to  the  date 
of  this  letter,  and  at  frequent  intervals  from  then  till  now,  you  have  repeated 
the  statement  that  you  could  at  any  moment  expel  Henry  Ward  Beecher  from 
Brooklyn.    You  have  reiterated  the  same  thing  not  only  to  me  but  to  others. 

'•  Moreover,  during  the  year  just  closed,  your  allusions  to  the  subject  were 
uttered  with  more  feeling  than  heretofore,  and  were  not  unfrequently  coupled 
with  your  emphatic  declaration  that  Mr.  Beecher  ought  not  to  be  allowed  to 
occupy  a  public  position  as  a  Christian  preacher  and  teacher. 

**  On  the  26ih  of  December,  1870,  at  an  interview  in  your  house,  at  which  Mr. 
Oliver  Johnson  and  I  were  present,  you  spoke  freely  and  indignantly  against  Mr, 
I.— 23 
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Beecher  as  an  unsafe  visitor  among  the  families  of  his  congregation.  Yon 
alluded  by  name  to  a  woman,  now  a  widow,  whose  husband's  deatli  you  had  no 
doul)t  was  hastened  by  his  knowledge  that  Mr.  Beeclier  had  maintained  with  her 
an  improper  intimacy.  You  avowed  your  knowledge  of  several  other  cases  of 
Mr.  Beecher's  adulteries.  Moreover,  as  if  to  lefive  no  doubt  on  the  mind  either 
of  Mr.  Johnson  or  myself,  you  informed  us  that  Mr.  Beecher  had  made  to  you  a 
confession  of  his  guilt,  and  had  with  tears  implored  your  forgiveness." 

Mr.  FuUerton, — I  propoie  not  to  read  a  part  of  that  letter,  gentlemen,  I 

shall  oniit,  commencing  with  the  words,  '*  after  Mr.  Johnson  retired  from  this 

interview."     ....     [The  letter  then  continues.] 

*'  During  your  recital  of  the  tale  you  were  full  of  anger  towards  Mr.  Beecher. 
You  said  with  terrible  emphasis  that  he  oujifht  not  remain  a  week  longer  in  his 
pulpit.  You  immediately  suggested  that  a  demand  should  be  made  upon  him 
to  quit  his  sacred  office  :  you  volunteered  to  bear  to  him  such  a  demand  in  th« 
form  of  an  open  letter  which  you  would  present  to  him  with  your  own  hand  ; 
and  you  pledged  yourself  t<}  sustain  the  demand  which  this  letter  bhould  make, 
namely,  that  he  should,  for  reasons  which  he  explicitly  knew,  immediately 
cease  from  his  ministry  of  Plymouth  Church,  and  retire  from  Brooklyn. 

**  The  first  draft  of  the  letter  did  not  contain  the  phraae  *  for  reasons  which 
he  explicitly  knew  ;'  and  these  word8,(or  words  to  this  effect),  were  incorporated 
in  a  second,  at  your  motion.  You  urged  furthermore  (and  very  emphatically) 
that  the  letter  should  demand  not  only  Mr.  Beecher's  abdication  of  his  pulpit, 
but  cessation  of  his  writing  for  The  Chrutum  Union — ^a  point  on  which  you  were 
overruled.  This  letter  you  presented  to  Mr.  Beecher  at  Mr.  FreelandV  house. 
Shortly  after  its  presentation,  you  sought  au  interview  with  me  in  the  editorial 
office  of  The  Brooklyn  Union,  during  which,  with  unaceountJible  emotion  in 
your  manner — your  face  livid  with  rage — ^you  threatened  with  a  loud  voice  that  if 
1  ever  should  inform  Mr.  Beecher  of  the  statements  which  you  had  made  con- 
cerning his  adultery,  or  should  compel  you  to  adduce  the  evidence  on  which  you 
agreed  to  sustain  the  demand  for  Mr.  Beecher's  withdrawal  from  Bro')klyn,  you 
would  immediately  deprive  me  of  my  engagement  to  write  for  The  Independent 
and  to  edit  The  Brooklyn  Union,  and  that  in  case  I  should  ever  att»'mpi  to  enter 
the  offices  of  those  journals  you  would  have  me  ejected  by  force.  I  told  you 
tliMi  I  should  inform  Mr.  Beecher  or  anybody  else,  according  to  the  dicrates  of 
my  judgment,  uninfluenced  by  any  threat  from  my  employer.  You  then  ex- 
citedly retirevi  from  my  presence.  Hardly  had  your  violent  words  ceased  ring- 
ing in  my  ears,  when  I  received  your  summary  notices  breaking  my  contracts 
wiih  The  Independent  and  The  Brooklyn  Union.  To  the  foregoing  narrative  of 
facts,  I  have  only  to  add  my  surprise  and  regret  at  the  sudden  interruption,  by 
your  own  act,  of  what  has  been,  on  my  part,  towards  you,  a  faithful  friendship 
of  fifteen  yeurs.  Truly  yours, 

[Signed.]  Theodore  Tilton.  " 

[Letter  marked  "  Exhibit  No.  3."] 

Q.  Did  you  state  to  Mr.  Beecher  what  Mr.  Tilton  proposed  to  do  with 
that  letter  ?    A.  Yes,  sir. 

Q.  What  did  you  say  to  him  upon  that  subject  ?  A.  I  told  him  Mr. 
Tilton  intended  to  publish  it. 

Q.  What  did  Mr.  Beecher  say  ?  A.  Mr.  Beecher  said  that  the  statement 
that  he  had  ever  confessed  to  Mr.  Bowen,  was  entirely  iintrue ;  he  said  that 
he  had  had  differences  with  Mr.  Bowen,  and  a  settlement  with  Mr.  Bowen, 
and  that  Mr.  Bowen  had  never  raised  with  him,  at  any  such  settlement,  any 
question  of  adultery  ;  he  said  that  he  presumed  that  he  knew  what  one 
portion  of  the  letter  referred  to;  I  said  to  him,  **Now,  1  have  a  business 
matter  under  the  contracts  to  settle  with  Mr.  Bowen  of  Mr.  Tilton's,  and  I 
don^t  want  to  proceed  to  court  with  that  claim,  if  taking  it  into  court  is  going 
to  rip  up  your  relations  with  Mr.  Tilton's  family ;  I  don't  want  to  do  that ;  J 
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would  rather  pay  him  what  Mr.  Bowen  owes  him  than  to  do  that,  but,  Mr. 
Tilton,"  I  said,  **  feels  that  he  wants  to  publish  this  letter.  He  feels  that  he 
has  taken  out  of  it  all  that  concerns  you  and  your  relations  with  his  family, 
lie  wants  to  leave,  and  he  is  willing  to  leave  you  and  Mr.  Bowen  in  conflict,'' 
but  I  told  him  that  I  did  not  approve  of  that.  T  told  Mr.  Beech er  that  I 
wanted  to  settle  all  matters  peacefully — the  Bowen  question  peacefully — that 
Mr.  Bowen  had  acted,  in  my  opinion,  I  told  him,  treacherously  towards  him, 
and  treacherously  towards  Mr.  Tilton.  He  then  told  me  that  he  thought  it 
would  be  necessary  for  him,  in  order  that  I  might  be  guided  properly  in  the 
transaction  between  Mr.  Tilton  and  Mr.  Bowen — that  it  would  be  necessary 
to  tell  me  the  truth  alx)ut  a  certain  charge  made  by  Mr.  Bowen. 

Judge  Neilsox. — Is  that  part  of  the  conversation  necessary  f 

Mr,  FuUerton. — ^I  don't  propose  to  have  it. 

Judge  Neilson. — Omit  it. 

Mr,  FulUrton, — Let  him  go  a  little  further. 

Mr,  Evarts.— What  is  that  ? 

Judge  Neilson. — Part  of  this  ccmversation  which  may  be  material  may 
be  given,  without  introducing  that  part  of  it  which  relates  to  a  third  per- 
son, and  which  may  not  be  material. 

Mr.  Ecarts. — We  know  nothing  about  it.  We  would  like  to  have  the 
conversation. 

Judge  Neilson. — All  that  relates  to  these  parties  is  proper.  That 
which  relates  to  a  third  party  ought  to  be  omitted.  I  think  the  part  that  is 
germane  to  the  question  may  be  given,  and  the  rest  be  left  out. 

Mr,  FuUerton, — That  was  my  view,  if  your  Honor  please.     [To  the  wit- 

,  ncss.]     Go  on,  now,  please,  and  I  will  tell  you  when  to  stop.     A.  He  said  he 

thought  it  would  be  necessary  to  tell  me  the  truth  with  regard  to  himself,  and 

to  what  he  supposed  Mr.  Bowen  referred  in  the  letter  in  the  language  that  he 

used  to  Mr.  Tilton  and  recited  in  the  letter. 

Q.  What  language  did  he  call  your  attention  to  ?  A.  Give  me  the  letter 
and  I  will  show  it  you ;  I  can  not  repeat  it. 

Q.  [Handing  letter  to  witness.]  Point  out  the  part  that  he  called  your 
attention  to.  What  part  of  the  letter  did  Mr.  Beecher  call  your  attention  to 
by  way  of  explaining  it  ?  A.  He  said  he  presumed  he  knew  to  what  Mr. 
Bowen  referred  in  this  part  of  the  letter:  **  After  Mr.  Johnson  retired  from 
this  interview  you  related  to  me  the  case  of  a  woman  whom  you  said  (as 
nearly  as  I  can  recall  your  words)  that  Mr.  Beecher  took  in  his  arms  by  force 
and  accomplished  upon  her  his  deviltry." 

Q.  Did  he  then  go  on  to  explain  that  ?    A.  Yes,  sir. 

Mr.  FuUerton, — I  will  not  ask  what  the  explanation  was. 

Mr.  Evarta,  —Well,  if  your  Honor  please,  is  that  the  way  in  which  it  is  to 
be  left « 

Mr,  FuUerton, — No,  not  necessarily,  if  the  other  side  will  take  the  respon- 
sibility of  calling  it  out  on  cross-examination. 

Judge  Neilson. — You  can  call  out  now  what  you  think  is  material. 

Mr.  FuUerton, — I  have  called  out  what  I  think  is  material. 

Mr,  Evart$, — We  don't  understand  that  to  be  right — ^to  characterize  a  con- 
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Tersation  as  an  explanation,  and  there  leave  the  matter.  What  we  are  en- 
titled to  is  proof  of  what  occurred  between  this  party  and  Mr.  Beech er  on 
that  subject. 

Judge  Neilson. — On  this  subject. 

Mr.  Evarts. — On  that  passage  in  this  letter. 

Judge  Neilson. — On  the  subject  that  we  have  to  deal  with  ? 

Mr.  EvarU. — On  tliat  passage  in  that  letter  which  they  have  introduced 
as  giving  a  conversation  between  Mr.  Beechcr  and  Mr.  Moulton  on  that  sub- 
ject, to  wit,  that  it  was  a  conversation  in  which  IVIr.  Bcecher  explained 
that. 

Judge  Neilson. — If  the  word  '*  explained  "  was  used,  that  justifies  you 
in  taking  tiie  view  you  do. 

Mr.  Ecorfs. — Now,  they  can  omit  calling  the  witness's  attention  to  that 
clause  in  that  letter,  and  omit  interrogating  him  whether  there  was  a  conver- 
sation between  them ;  but  they  can  not  introduce  it  and  introduce  the  fact 
that  they  went  on  to  converse  about  it,  and  then  dispose  of  it  as  a  conversa- 
tion or  explanation  on  Mr.  Beecher's  part. 

Judge  Neilson. — No,  it  should  not  appear  as  a  matter  of  explanation. 

Mr.  EcarU. — They  must  give  the  evidence,  or  omit  it. 

Judge  Neilson. — The  word  **  explanation  "  is  used  as  giving  a  coloring 
you  don't  intend,  perhaps,  but  which,  at  any  rate,  is  not  proper. 

Mr.  Fullerton. — I  am  quite  willing  it  should  be  eliminated  from  the  testi- 
mony, and  I  want  it  distinctly  understood  by  your  Honor  that  thLs  is  omitted 
out  of  consideration  to  a  third  person,  who  ought  not  to  be  dragged  into 
this  controversy,  and  if  she  is  dragged  in,  it  will  not  be  by  me.  I  propose 
the  court  shall  understand  my  object  in  omitting  that  part  of  the  narration. 
I  donH  mean  it  shall  be  said  of  me  that  I  am  afraid  of  its  effect  on  my  client 
by  any  means,  but  it  is  in  the  interest  of  propriety  that  no  third  person 
should  be  brought  into  this  controversy,  unless  it  is  actually  necessary  to 
elucidate  the  truth  between  these  parties. 

Mr.  Emrts. — If  you  will  state  that  all  that  relates  to  the  Proctor  matter, 
that  will  be  the  end  of  it.     That  has  been  considered  by  another  court. 

Judge  Neilson. — We  don't  propose  to  receive  Miss  Proctor  iiere. 

Mr.  EcarU. — I  don't  want,  if  your  Honor  please,  a  mutilation  of  evidence. 
If  this  witness  has  to  be  judged  by  this  jury,  he  is  to  be  judged  by  what  he 
states,  without  the  suppression  of  anything. 

Mr.  Be(iek.^-Yo\ir  Honor  will  permit  me  to  say,  unless  this  should  be 
adopted  as  a  precedent  establishing  a  principle,  in  which  I  do  not  concur, 
that  I  should  say  a  word  in  regard  to  it.  I  insist  that  we  have  a  right  to  give 
the  wholeorany  partof  any  statement  or  declaration  that  may  have  been  made 
by  Mr.  Beecher  which  we  deem  material  to  the  particular  matter  under  in- 
vestigation; that  it  is  not  a  rule  of  evidence  that  we  should  give  all  of  what 
may  have  been  said  in  a  confession  to  which  we  have  directed  the  attention 
of  a  witness.  The  material  part — that  which  we  consider  essential  to  the 
interests  of  the  party  we  represent — we  may  call  out  upon  our  examination, 
and  if  there  be  any  part  of  it  omitted  appearing  to  the  other  side  to  be  essen- 
tial to  their  interests,  it  is  entirely  competent  for  them  to  give  it  in  evidence ; 
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but  it  is  not  tho  rule  of  evidence  that  we  shall  give  the  whole  of  what  Mr. 
Beech er  may  have  said  upon  any  particular  occasion,  material  or  immaterial 
to  the  particular  issue  under  investigation. 

Judge  Neilson. — I  understand  it  to  be  so,  and  to  be  a  fundamental  prin- 
ciple. 

Mr,  Ecarts. — I  agree  to  that;  but  that  is  not  the  point  of  the  inquiry. 
They  may  ask  him  what  he  did  say,  and  then  take  what  he  said  and  stop  at 
a  certain  point,  and  then,  if  we  choose  to  call  out  the  rest  of  the  conversa- 
tion, it  comes  to  us. 

Mr.  Beach, — Mr.  Evarts,  will  you  permit  me  to  suggest  to  you  (as  I  do  not 
wish  to  say  anything  lurther)  that  we  mt^y  ask  if  Mr.  Beecher  made  an  ex- 
planation in  regard  to  a  given  fact,  and  refrain  from  calling  out  that  expla- 
nation ? 

Mr,  EvarU, — No,  sir. 

Mr.  Beach. — I  insist  upon  that  proposition.  We  are  not  bound  to  call  it 
out  unless  we  choose.  We  may  say  he  acted  in  regard  to  a  particular  matter 
without  calling  out  what  that  action  was.  It  may  be  we  opened  the  subject 
as  far  as  to  permit  the  opposite  party  to  give  it  in  evidence,  but  we  are  not 
compelled  to  produce  it;  we  are  not  compelled  to  give  them  any  part  of  the 
declaration  or  any  part  of  the  acts  of  Mr.  Beecher  further  than  we  may 
choose  to  go. 

Judge  Neilson. — Undoubtedly,  and  yet  it  would  be  unsafe  if  you  are 
allowed  to  ask  a  witness  whether  the  defendant  made  an  explanation,  because, 
in  truth,  what  be  might  understand  to  be  an  explanation  might  not  be  so. 

Mr,  Beach, — Suppose  I  ask  if  he  made  a  declaration  in  regard  to  it,  am  I 
bound  to  call  out  that  declaration  ? 

Judge  Neilson. — That  would  be  better,  doubtless;  but  what  has  dis- 
turbed your  opponents,  I  think,  is  the  word  **  explanation,"  which  has  gone 
on  the  minutes, — the  statement  that  he  has  made  an  explanation  which  admits 
of  an  inference  adverse  to  him. 

Mr,  FuUerton, — I  have  already  stated  that  that  might  be  struck  out. 

Judge  Neilson. — The  clause  in  which  that  word  occurs  must  be  struck 
out.* 

Mr.  FuUerton. — No,  sir;  not  the  clause,  but  the  explanation.  What  we 
wish  to  omit  has  no  bearing  upon  the  issue  in  this  case. 

3fr.  Ecartn. — Ah,  ah,  that  will  depend. 

Mr.  FulUrton. — That  depends  on  the  facts  we  will  adduce  in  eviaence. 

Mr.  Evarts. — It  will  depend  on  the  truth  or  falsity  of  your  testimony. 

Mr.  FuUerton. — And  the  truth  or  falsity  of  our  testimony  you  may  test  to 
the  uttermost. 

Mr.  Evarts. — And  we  will  test  it  by  facts,  but  not  by  explanation. 

Mr.  FuUerton. — Test  it  in  your  own  way,  without  heralding  what  you  are 
going  to  do  so  vociferously. 

Judge  Neilson. — With  my  permission,  neither  of  you  will  test  anything 
that  is  not  material  to  the  issue  we  are  trying.  I  don^t  intend  to  admit  any- 
thing that  is  not  material  to  the  issue  now  before  me. 

*  See  note  on  the  omiesion  of  names,  p.  350,  ante. 
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Mr,  EvarU.  —Is  not  the  truth  or  falsity  of  the  testimony  material  ? 

Judge  Nbilson. — Yes,  sir,  undoubtedly,  but  not  evidence  affecting  third 
persons.  I  don*t  desire  to  decide  a  question  as  to  third  persons,  or  to  have 
third  persons'  names  implicated  beyond  what  is  necessary. 

Mr,  Evarts. — That  we  agree  to.  We  have  no  desire  to  mention  their 
names,  or  to  have  anything  to  do  with  third  persons.  Let  them  omit  calling 
his  attention  to  any  conversation  of  Mr.  Beecher  on  that  subject.  Leave  it 
out^  or  else  bring  it  in. 

Mr.  FulUrtoa. — No,  I  wish  to  have  it  appear  his  attention  was  called  to  it, 
and  that  he  said  something,  and  that  something  we  don^t  deem  important  to 
the  general  issue,  and  we  omit  it. 

Mr,  EtarU, — Then  we  ask,  why,  if  his  attention  was  called  to  it,  it  is  not 
material  ?    Why  do  you  want  to  leave  out  the  explanation? 

Mr.  Fullerton. — Because  I  think  it  is  proper  to  do  so. 

Judge  Neilson.  —  [To  the  stenographer.]  Strike  out  from  and  afler, 
**What  did  he  call  your  attention  to?"  You  may  take  an  exception,  Mr. 
Fullerton,  if  you  desire  to  do  so. 

Mr.  Evarts. — That  plirase  ought  to  be  struck  out. 

Judge  Neilson. — Yes,  from  and  after  that.  [This  was  done.]  After  all, 
you  have  what  comes  within  the  rule  as  stated  by  yourselves. 

Mr.  Fullerton, — I  think  not,  sir.  If  your  Honor  please,  I  don't  mean,  if 
any  elfort  of  mine  can  prevent  it.  that  this  witness  shall  be  placed  in  a  false 
attitude,  and  that  is  what  my  adversaries  are  seeking  to  accomplish,  in  my 
judgment. 

Judge  Neilson. — I  don't  see  it  in  that  light. 

Mr.  Fullerton. — It  may  be  very  fair  for  them  in  the  conduct  of  their  cause; 
I  shall  not  criticise  their  course;  I  am  only,  saying  I  don't  mean  Mr.  Moulton 
shall  be  placed  in  an  altitude  he  ought  not  to  occupy  with  reference  to  this 
branch  of  the  case.  I  don't  mean  that  it  shall  lie  in  their  power,  when  we  are 
through  with  this  case,  to  say  that  he  has,  on  any  occasion  heretofore,  made 
a  statement  of  this  interview  in  which  he  has  related  something  that  took 
place  which  he  has  omitted  here,  unless  it  appears  here  that  he  omitted  it 
because  he  was  requested  to  do  so 

Judge  Neilson. — That  appears  now,  and  it  saves  your  right. 

Mr.  Fullerton. — I  don't  think  so;  I  don't  think  it  clearly  appears. 

Judge  Neilson. — Really,  as  the  case  now  appears,  it  does  not  seem  to  me 
to  be  material.  If  it  becomes  material  hereafter  to  protect  the  witness,  we 
can  consider  that. 

Mr.  Ecarts. — Requested  by  whom,  your  Honor  ? 

Judge  Neilson. — Requested  by  the  court.  I  desire  to  leave  this  third 
person  out  altogether. 

Mr.  Evarts. — Does  your  Honor  undertake  to  say  I  requested  this  witness 
to  leave  a  part  of  that  out  ? 

Judge  Neilson. — No ;  it  appears  on  the  minutes  that  it  was  left  out  at 
my  suggestion.  It  appears,  also,  that  the  learned  counsel,  out  of  considera- 
tion to  the  witness,  thinks  that  it  ought  to  come  in  in  some  d<»grre,  and  ap- 
prehends that  if  it  does  not  it  might  operate  hardly  on  the  witness,  aad  I 
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have  suggested  to  biin  that  hereafter,  if  the  case  should  call  for  any  such  pro- 
tection of  the  witness  as  claimed  now,  even  though  it  is  now  ruled  out  at  my 
instance,  the  witness  should  be  protected  to  that  extent. 

Mr,  FuUerton. — It  don't  appear  on  the  minutes.  If  your  Honor  will  allow 
the  reporter  to  read  it  we  can  tell  better  whether  our  object  is  accomplished 
or  not. 

JuDOB  Neilson. — It  is  all  there,  and  we  can  refer  to  it. 

Mr.  Emrts, — Do  I  understand  your  Honor  to  say  that  it  appears  at  a 
certain  stage  of  the  examination  of  this  witness  that  the  court  requested  him 
not  to  proceed  further  with  his  statement  ? 

Judge  Neilson. — Yes»  sir;  because  it  relates  to  a  third  person. 

Mr,  Evarts. — Will  your  Honor  be  so  good  as  to  note  our  exception  ? 

JuDQE  Neilson. — Yes,  sir;  and  because  it  is  not  material  to  the  very 
question  before  us. 

Mr,  Evarts. — Will  your  Honor  please  note  our  exception  to  that  direction 
of  the  court  in  respect  to  that  order  of  the  evidence  ? 

Judge  Neilson. — Yes,  sir;  and  also  the  exception  of  the  plaintifiTs  coun- 
sel to  the  order  I  have  made  striking  it  out. 

Messrs.  Beach^  Morris^  and  Pryor  [speaking  together.] — ^We  don't  want  any 
exception. 

Mr,  Fullerton. — Now,  have  you  given  us  all  that  was  said  by  Mr.  Beecher 
at  that  interview  when  this  letter  of  Mr.  Til  ton  to  Mr.  Bowen  was  read,  with 
the  exception  of  what  has  been  omitted  by  request  ?    A.  No,  sir. 

Q.  Go  on  then  with  the  nanation  ?  A  He  said  he  thought  the  publi- 
cation of  the  letter  would  result  in  mischief,  and  I  told  him  that  I  would  under- 
take to  prevent  its  publication  ;  that  I  thought  I  could  induce  Mr.  Bowen 
without  a  suit  to  pay  that  money,  and  I  would  endeavor  to  do  it,  and  he  said 
he  hoped  I  could,  or  words  to  that  effect. 

Q.  What  money  was  it  ?  A.  Money  under  the  contracts  due  Mr.  Tilton. 
I  told  Mr.  Beecher  that  I  had  waited  upon  Mr.  Bowen  at  The  Union  oflice 
with  reference  to  that  money,  and  Mr.  Bowen  told  me  he  didn't  owe  Mr. 
Tilton  any  money. 

Q.  Anything  more  at  that  time  ?  A.  Not  that  I  remember  just  at 
present. 

Q.  Then  we  will  proceed  to  the  next  interview  between  yourself  and  Mr. 
Beecher,  if  there  was  one,  and  state  when  it  was  and  where  ?    A.  There  were 
frequent  interviews;  I  don't  remember  the  next  one  particularly. 

Q.  At  any  one  of  these  interviews  that  you  have  spoken  of,  or  at  any  sub- 
sequent interview,  was  the  girl  Bessie  Turner  spoken  of?  A.  Yes,  sir;  there 
was  a  girl  named  Bessie  Turner  spoken  of. 

Q.  When — in  what  interview  ?  A.  I  think  the  interview  was  subsequent 
to  the  one  we  have  just  narrated. 

Q.  And  when  was  it,  as  near  as  you  can  tell  ?  A.  I  should  think  it  was 
before  the  15th  of  January. 

Q.  And  where  did  it  take  place  ?     A.  It  took  place  in  my  house. 

Q.  State  what  it  wa^),  if  you  please  ?  A.  I  told  Mr.  Beecher,  or  rather  in 
'\n  interview  betiveen  Mr.  Beecher  and  myself,  he  had  told  me  something 
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that  Bej»ie  Turner — ^I  don't  remember  wDat  it  was  he  told  me — he  told  me 
Bessie  Turner  had  said  something  to  him  concerning  Mr.  and  Mrs.  Tilton, 
and  I  told  Mr.  Beecber  that  Mr.  Tilton  thought  Bessie  Turner  was  a 
dangerous  person  to  have  about ;  that  she  was  what  Mr.  Tilton  termed — I  re- 
member his  term— **  a  prattler,"  and  knew  (so  Mr.  Tilton  told  me)  of  the 
facts  as  between  Mr.  Beech er  and  Mrs.  Tilton,  and  I  said  to  Mr.  Beecher,  I 
thought  she  was  better  out  of  the  wuy  than  here,  and  Mr.  Beecher  said  he 
thought  so  too,  and  Mrs.  Tilton  then  told  IVIr.  Tilton  (so  Mr.  Tilton  told  me) 
that  the  best  place  for  her  was  out  West  at  school,  and  I  told  Mr.  Beecher 
that  Mr.  Tilton  could  not  afford  to  pay  her  expenses,  and  he  said  to  me, 
**Well,  I  will  pay  the  expenses,  or  I  will  do  anything  that  is  necessary  to 
keep  this  story  down,''  and  he  approved;  he  said  that  he  thought  it  was  a 
good  plan  to  send  her  to  school,  and  he  would  pay  the  bills. 

Q.  You  may  state  whether  she  was  afterwards  sent  away  to  school  ?  A. 
Yes,  sir;  she  was,  to  Ohio. 

Q.  Who  superintended  that  ?  A.  Who  superintended  the  sending  of  her 
to  school  ? 

Q.  Yes,  sir.     A.  I  suppose  Mr.  Tilton  did ;  I  didn't. 

Q.  Did  you  superintend  or  have  anything  to  do  with  it  ?    A.  No,  sir. 

Q.  What  conne(^tion  had  you  with  the  payment  of  the  expenses  of  it 
afterwards,  if  any  ?    A.  I  paid  the  expcusea. 

Q.  Of  her  schooling?     A.  Yes,  sir;  and  Mr.  Beecher  paid  me. 

Q.  How  many  different  payments  did  you  make,  do  you  recollect  ?  A. 
I  don't  rememl)er;  I  paid  all  the  bills  that  were  presented. 

Q.  Afterwards  how  did  you  receive  your  money  from  Mr.  Beecher  ?  A. 
By  check  and  currency. 

Q.  How  did  you  receive  the  bills  ?    A.  I  think  generally  from  Mrs.  Tilton. 

Q.  Did  you  ever  receive  them  any  other  way  than  through  Mrs.  Tilton; 
if  so,  state  them  ?     A.   No,  sir;  I  don't  think  so. 

Q.  State  whether  you  forwarded  the  money  or  your  check  on  to  Ohio,  in 
payment  of  it;  state  how  it  was  done  ?  A.  I  generally  forwarded  the  checks 
to  the  order  of  the  principal  of  the  school. 

Q.  Then  what  did  you  do  afterwards  towards  reimbursement  ?  A.  Mr. 
Beecher  reimbursed  me. 

Q.  What  did  you  do  ?  Did  Mr.  Beecher  come  without  any  solicitation 
on  your  part,  or  did  you  send  him  word,  or  write  him  a  note  ?  A.  Sent  hiro 
word. 

Q.  How  did  he  make  the  payments  to  you  ?    A.  Generally  in  checks. 

Q.  Sometimes  otherwise  ?    A.  Yes,  sir. 

Q.  How  otherwise  ?    A.  In  currency. 

Q.  And  how  long  did  that  continue  ?    A.  For  two  or  three  years,  I  think. 
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Francis  D.  Moulton  recalled^  and  the  direct  examination  resumed. 

Mr.  FnUerton. — In  your  evidence  yesterday  you  spoke  of  a  letter — Decern* 
ber  26,  1870 — written  by  Mr.  Tilton  to  Mr.  Beecher,  and  of  which  Mr.  Bowen 
was  the  carrier;  look  at  the  paper  I  now  show  you,  and  say  whether  it  is  the 
letter  to  which  you  then  referred  [handing  witness  a  letter]  ?    A.  Yes,  sir. 

Mr.  Fuller  ton, — 1  propose  to  read  it. 

Dec.  26,  1870,  Brooklyn. 
Henry  Ward  Beecher, 

Sir,  I  demand  thai,  for  reasons  which  you  explicitly  understand,  you  imme- 
diate cease  from  the  ministry  of  Plymouth  Churcli,  and  that  you'  quit  the  city 
of  Brooklyn  as  a  residence. 

(Signed)  Theodore  Tilton. 

[Letter  marked  "  Exhibit  No.  4."] 

Q.  You  also  spoke  of  a  letter  written  by  Mrs.  Tilton  to  her  husband  on 
the  night  of  the  80th  of  December,  which  you  showed  to  Mr.  Beecher,  or 
read  to  Mr.  Beecher.  Look  at  that  letter  and  say  whether  it  is  the  one  to 
which  you  refer  [handing  witness  a  letter,  marked  "Exhibit  No.  6*'].  A. 
Yes,  sir. 

Q.  You  also  Bpoke  of  a  letter  yesterday  which  you  obtained  from  Mr. 
Beecher,  and  which  he,  the  night  before,  had  got  from  Mrs.  Tilton.  Look 
at  the  paper  I  now  show  you,  and  say  whether  that  is  the  paper  to  which  you 
then  referred  [handing  witness  a  letter,  marked  '*  Exhibit  No.  5"].  A.  That 
is  the  paper,  sir. 

Mr.  FuUerton. — "Exhibit  No.  5  "  is  as  follows  : 

Dec.  30,  1870. 

Wearic  !  with  importunity,  and  weakened  by  sickness,  I  gave  a  letter  incul- 
pating my  friend  Henry  Ward  Beecher,  under  assurances  that  that  would  remove 
all  ditficuUies  between  me  and  my  husband.  That  letter  I  now  revoke.  I  was 
persuaded  to  it  almost  forced  when  I  was  in  a  weakened  state  of  mind.  I  re- 
gret it  and  recall  all  its  statements. 

(Signed)  E.  R.  Tilton. 

I  desire  to  say  explicitly  Mr.  Beecher  has  never  offered  any  improper  solicita- 
tion, but  has  always  treated  me  in  a  manner  becoming  a  Christian  and  a  gentle- 
man. (Signed)  Elizabeth  R.  Tilton. 

Mr.  FuUerton. — **No.  6"  is  as  follows: 

Dec.  30. 1870--Midnifirht. 

My  Dear  Hushand,  I  desire  to  leave  with  you  before  going  to  sleep  a 
Btatem«*nt  that  Mr.  Henry  Ward  Beecher  called  upon  me  this  evening,  asked  me 
if  I  would  defend  him  against  any  accusation  in  &councU  of  mi  flitters ,  and  I  ro- 
T)li(*<l  solemnly  that  I  w<>uld,  in  cas«  the  accuser  was  any  other  person  than  my 
nusband.  He  (H.  W.  B.)  dictated  a  letter  which  I  copied  as  my  own,  to  be  used 
by  him  as  against  any  other  accuser  except  my  husband.  This  letter  was 
desi^rned  to  vindicate  Mr.  Beecher  against  all  other  persons  save  only  yourself. 
I  was  ready  to  give  him  this  letter  because  he  said  with  pain  that  my  letter  in 
your  hands  addressed  to  him  dated  December  39,  "  had  struck  him  dead  and 
ended  his  usefulness." 

You  and  I  both  are  pledged  to  do  our  best  to  avoid  publicity.  God  grant  a 
speedy  end  to  all  further  anxieties.     Affectionately, 

(Signed)  Elizabeth. 

Q.  Do  you  remember  now  anything  that  occurred  when  you  read  to  Mr. 

Beecher  that  last  letter  ?    A.  He  seemed  surprised,  sir;  that  was  all. 
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Q.  Did  he  say  anything  ?  A.  He  thought  it  strange  that  Mrs.  Tilton 
should  have  imparted  any  such  information  to  her  husband.    He  said  that. 

Q.  I  now  show  you  '*  Exhibit  No.  1 "  [handing  it  to  witness],  which  was 
put  in  evidence  yesterday,  and  ask  whether  that  was  read  at  the  same  time 
of  the  reading  of  the  last  letter  which  was  handed  to  you  ?    A.  It  was. 

[Mr.  Fullerton  here  read  **  Exhibit  No.  1,"  which  will  be  found  on  p.  844, 
anU.\ 

Q.  Your  attention  was  called  yesterday,  at  the  close  of  your  examination, 
to  the  interview  with  Mr.  Beecher  at  your  house  some  time  in  January,  1871 ; 
was  there  another  meeting  of  the  same  parties  at  your  house  during  that 
month?  A.,  I  do  not  remember,  sir,  just  at  the  present  moment;  I  think 
there  were  several ;  I  think  there  were  two  meetings  in  that  month  between 
them. 

Q.  You  are  able  now  to  state  what  occurred  at  the  next  one  in  order;  I 
refer  to  one  particularly  when  Mr.  Beecher  brought  some  letters  and  delivered 
them  to  you  ?  A.  There  was — I  will  try  and  recall  the  date ;  I  think  aboat 
January  27. 

Q.  Of  1871  ?    A.  Yes,  sir. 

Q.  What  occurred  then  ?  A.  There  was  a  consultation  between  Mr. 
Beecher  and  Mr.  Tilton  and  myself  with  regard  to  a  letter  of  Mrs.  Morse, 
which  Mrs.  Morse  had  sent  to  Mr.  Beecher;  it  was  after' January  the  27th. 

Q.  Where  was  that  meeting?  A.  It  was  at  my  house,  sir,  in  Clinton-street. 

Q.  And  how  was  it  brought  about  ?  A.  Brought  about  by  a  statement  ia 
the  letter  itself.  The  letter  was  brought  to  me  first  by  Mr.  Beecher,  and  it 
contained  a  statement  that  Theodere  had 

Mr.  Bvarts, — No  matter.     It  will  speak  for  itself. 

Q.  If  in  consequence  of   anything ?    A.  In  consequence  of  a  state- 

m«^nt  in  the  letter,  I  thought  it  was  necessary  to  have  3Ir.  Beecher  see  Mr. 
Tilton,  and  they  did  meet,  and  the  statement  of  the  letter — the  statement  that 
the  letter  contained — was  read  to  Mr.  Tilton,  and  he  indignantly  denied 

Mr,  Evarts, — What  took  place. 

Mr,  Fullerton, — ^He  is  telling  what  took  place. 

Mr,  Evarts, — No. 

Mr,  Fullerton, — He  certainly  is. 

JuDOB  Nbilson. — Omit  the  the  word  **  indignantly." 

Mr,  Fullerton, — I  don^t  think  the  statement  was  read  to  Mr.  Tilton  when 
he  was  not  there. 

The  Witness. — Mr.  Tilton  denied  the  statement  that  the  letter  contained. 

Q.  Was  tliis  while  Mr.  Beecher  was  there  ?     A.  Yes,  sir. 

Mr,  Evarts, — Now,  if  your  Honor  please,  it*  he  is  speaking  of  that  inter- 
view, we  are  entitled  to  have  a  statement  of  what  each  party  said. 

Mr,  Fullerton, — It  is  not  worth  while,  Mr.  Evarts,  to  state  that,  because  I 
am  going  to  give  it.     It  is  my  branch  of  the  case. 

Mr,  Evarts, — I  understand  it.  It  is  a  part  that  is  not  your  branch  of  the 
case  that  I  do  noc  like. 

Mr,  Fullerton, — I  can't  help  whether  you  like  it  or  not.  I  shall  give  it  in 
evidence  if  I  am  permitted. 
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Mr.  EvarU. — I  want  the  rules  of  evidence  to  be  obseryed,  and  whatever 
the  matter  of  evidence  shall  be  I  will  not  interrupt. 

Judge  Neilson. — Now,  the  conversation  when  Mr.  Tilton  and  Mr.  Beecher 
were  both  present  the  plaintiff  can  give. 

Mr,  Evarts, — I  want  it  given  as  a  conversation,  and  not  characterized  by 
the  witness. 

Mr,  FuUerton, — ^It  has  not  been  characterized  by  the  witness  at  all. 

Judge  Neilson. — Yes;  by  the  word  "indignantly," 

Mr,  Fullerton. — Yes,  sir;  that  he  has  a  right  to  use  under  the  authorities. 

Judge  NEn^soN. — Let  him  give  the  conversation  first. 

Mr,  Evarts, — Yes,  sir. 

Mr.  Beach. — Let  us  see  if  we  are  in  error,  sir. 

Judge  Neilson. — I  don't  think  we  are. 

Mr.  Beach. — Well,  if  your  Honor  please,  these  interruptions,  these  reflec- 
tions upon  the  propriety  and  accuracy  of  the  statements  made  by  the  witness, 
and  our  examinations,  may,  perhaps,  have  an  unfortunate  influence;  and  I 
do  not  wish  any  such  impression  to  be  entertained.  The  witness  stated  that 
there  was  u  letter  produced,  that  an  extract  was  read  from  that  letter  in  the 
presence  of  Tilton  and  Beecher  and  this  witness,  and  that  Mr.  Tilton  denied 
the  truth  of  that  extract.  Now,  does  yonr  Honor  hold  that  that  is  not  com> 
petenl  and  regular  evidence  ? 

Judge  Neilson. — Oh  I  no. 

Mr,  Beach, — Very  well,  sir. 

Judge  Neh.son. — The  primary  duty,  of  course,  is  to  give  the  conversation. 
It  naturally  may  appear,  and  perhaps  should  appear,  whether  it  was  a  gentle, 
friendly  conversation,  or  otherwise. 

Mr.  Bench. — Undoubtedly,  sir.  We  intend  to  give  all  that  conversation ; 
but  that  fact,  sir,  that  a  paragraph  was  read  from  that  letter,  and  was  denied 
by  Mr.  Tilton,  is  competent  to  be  given  in  evidence. 

Judge  Neilson. — I  do  not  think  that  was  objected  to. 

Mr.  Beach. — Yes,  sir;  it  was  objected  to. 

Mr,  Evarts. — We  will  see,  if  your  Honor  please.  It  is  perfectly  competent 
for  them  to  say:  **  This  extract  which  I  now  read  was  read  to  Mr.  Tilton,  and 
he  denied  it."  It  is  not  competent  to  say  that  an  unnamed  extract  of  tiie 
letter  was  read,  and  he  denied  it.  What  occurred  in  the  actual  collision  of 
minds  between  these  parties  is  to  be  spread  before  the  jury  as  it  occurred ; 
and  the  occurrence  was  not  the  reading  of  an  unnamed  part  of  a  letter,  but 
the  reading  of  an  actual  part  of  a  letter,  and  which  we  now  want  read,  and 
then  we  will  take  what  Mr.  Tilton  said  about  it. 

Judge  Neilson. — It  is  a  question,  then,  as  to  the  order  of  proof.  There  is 
really  no  disagreement  between  you. 

Mr.  Evarta. — There  is  no  disagreement  that  the  occurrence  between  the 
parties  is  to  be  given.  And  it  is  no  answer,  when  I  object  to  their  giving 
sometning  that  is  short  of  and  different  from  that,  that  they  intend  af terwardit 
to  give  what  they  have  a  right  to  give. 

Judge  Neilson. — Well,  the  extracts  denied  may  come  in. 

Mr.  FullerUm. — [Handing  witness  a  letter.]     See  whether  the  paper  I 
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now  hand  you  is  the  letter  to  which   you  refer  ?     A.  That  is  the  letter, 
sir. 

Mr.  Evarti. — ^If  your  Honor  please,  this  i»  a  letter — ^I  take  it  for  granted 
that  it  is  in  the  handwriting  of  Mrs.  Morse — this  is  a  letter  from  Mrs.  Morse, 
the  mother  of  Mrs.  Tilton,  to  Mr.  Beecher,  which,  as  I  understand  it,  was 
brought  by  Mr.  Beecher,  .  and  was  presented  at  this  interview,  and  some 
portion  of  it  was  then  read  to  Mr.  Tilton.  That  is  the  point  of  the  present 
examination.  Now,  this  letter  of  Mrs.  Morse's  is  not  evidence  against  Mr. 
Beecher.  That,  I  take  it,  we  understand ;  but  so  far  as  it  furnishes  a  part  of 
the  interview  between  the  parties,  why,  it  forms  a  part  of  what  is  evidence, 
that  is,  what  passed  between  Mr.  Tilton  and  Mr.  Beecher,  and  I  do  not  under- 
stand that  it  is  now  offered  in  any  other  way. 

Mr.  Fullerton. — Well,  I  offer  it  in  evidence  to  be  used  for  any  purpose.  It 
is  proper  when  it  is  in 

Judge  Neilson. — It  can  only  be  proper  if  it  was  talked  of  in  that  inter- 
view.    In  and  of  itself  it  is  not  evidence. 

Mr,  Fullerton. — It  is  quite  impossible,  if  your  Honor  please,  for  me  to 
show  the  propriety  of  this  letter  without  referring  to  its  contents.  I  will  state 
in  general  terms,  however,  that  it  refers  to  this  difficulty  between  these  parties, 
and  consequently  becomes  a  part  of  the  res  gestcB. 

Mr,  Evartft. — We  agree  that  it  is  pertinent. 

Mr.  Fullerton. — Well,  I  agree  that  you  will  not  interrupt  me.  I  am  talk> 
ing.  It  becomes  important,  therefore,  as  being  a  production  of  Mrs.  Morse, 
sent  to  Mr.  Beecher,  referring  to  this  difficulty,  the  letter  having  been  handed 
by  him  to  Mr,  Moulton,  and  the  conversation  which  ensued,  and  which  I  shall 
proceed  to  give  in  evidence,  shows  the  propriety  of  introducing  the  whole 
letter  in  evidence  in  this  case. 

JuDOE  Neilson.— I  think  when  your  examination  closes,  we  can  recon- 
sider the  question. 

Mr.  Evarta. — Yes.     I  reserve  my  point,  if  your  Honor  please. 

Judge  Neilson. — Certainly. 

Mr.  Fullerton. — In  the  first  place,  then,  Mr.  Moulton,  I  will  ask  you  to 

point  out  tome  that  part  of  the  letter A.  The  whole  of  the  letter  was 

read,  you  understand. 

Q.  I  understand  the  whole  of  the  letter  was  read,  but  point  out  the  para- 
graph in  the  letter  which  made  it  necessary  in  your  judgment,  as  you  state, 
to  send  for  Mr.  Tilton,  in  order  that  his  attention  might  be  called  to  it. 

Judge  Neilson.  —Or  rather  which  Mr.  Tilton  denied. 

Mr.  Fullerton, — Well,  sir,  it  is  the  same  thing. 

Mr.  Evarta. — The  part  that  we  read  ? 

Mr,  Fvllertan. — He  did  not  deny  anything  that  was  not  read  to  him. 

The  Witness. — You  wish  me  to  mark  it,  sir,  or  read  it  ? 

Q.  Just  mark  it,  so  that  I  can  read  it  in  evidence.  A.  [Marking  the  let- 
ter,]    Between  the  first  two  marks  there. 

Q.  Have  you  now  marked  that  paragraph  in  red  ?    A.  I  have. 

Mr.  Eoarts. — I  will  look  at  it. 

Mr,  Fullerton, — Yes,  sir  [handing  the  letter  to  Mr.  Evarts]. 
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Q.  T  want  you  to  state  all  the  conversation  that  occurred  between  you  and 
Mr.  Beecher  before  you  sent  for  Mr.  Tilton,  and  also  that  which  occurred 
after  Mr.  Tilton  arrived  there  ?  A.  Mr.  Beecher  brought  me  that  letter  from 
Mrs.  Morse,  and  he  said  to  me,  **  Here  is  a  letter  from  Mrs.  Morse  which  I 
would  like  to  have  you  read/'  and  I  read  it,  and  read  the  statement  which  I 
have  marked,  as  well  as  the  balance  of  the  letter,  and  I  said  to  Mr.  Beecher, 
**I  am  sure  that  this  can  not  be  true;  in  my  own  mind  I  am  sure  it  can  not 
be  true." 

Q.  What  did  you  refer  to  then  ?  A.  The  letter,  or  statement,  with  regard 
to  Theodore  Tilton. 

Q.  The  statement  that  you  have  marked  ?  A.  Yes,  sir;  I  said,  ** There  is 
a  sentence  in  the  letter  which  I  know  to  be  untrue ;  it  contains  an  untrue 
statement,  and  I  Judge  that  the  statement  with  regard  to  Mr.  Tilton  is  quite 
as  untruthful  as  that ;  but  we  can  see  Theodore,  and  find  out  from  him 
directly ;  if  he  has  done  that  he  has  done  wrong ; "  and  I  sent  for  Theodore, 
either  that  day  or  some  subsequent  day;  at  all  events,  he  came  to  an  inter- 
view between  Mr.  Beecher  and  myself,  and  he  did  there  deny 

Mr,  Emrt9.—'VfQ\\  ? 

Th€  WitneM. — ^Pardon  me. 

Q.  He  there  made  the  denial  that  you  have  referred  to  ?  A.  Yes,  sir;  he 
said  it  was  not  true  that  he  had  told  twelve  persons,  and  he  said  who  he  had 
told. 

Mr.  Etarts, — They  have  not  read  the  letter  yet. 

The  Witness, — I  beg  pardon  I 

Mr.  Fullerton. — It  is  proper  for  him  to  state  that,  whether  we  have  read  it 
or  not. 

Mr.  EtarU. — I  think  not. 

Q.  What  did  Mr.  Tilton  say  ?  A.  He  said  he  had  not  told  twelve  persons, 
and  he  told  Mr.  Beecher  who  he  did  tell — who  he  had  told. 

Mr,  FuVerton. — I  read  the  extract  marked,  **I  know  of  twelve  persons 
whom  he  has  told."  Now,  your  Honor  will  perceive  that  without  the  context 
that  has  no  meaning. 

Mr.  Erarts. — Well,  read  the  rest. 

Mr.  Fullerton. — That  Mr.  Tilton  could  not  deny  but  it  was  all  read. 

Mr.  Erarts. — Well,  why  didn't  he  mark  it  ? 

Mr.  Fullerton. — That  was  marked  in  the  first  instance. 

Mr.  Eoarts. — If  your  Honor  please,  what  we  would  like  to  have  is,  defi- 
nitely, the  passage  of  this  letter  that  was  read  to  Mr.  Tilton  and  that  he 
denied. 

Mr.  Fullerton. — I  have  read  it. 

Judge  Neilson. — I  understand  that  is  the  passage  just  read.  Then  we 
have  the  conversation  and  you  have  the  clause. 

Mr.  FuUertwi, — Yes,  sir;  and  I  have  read  the  clause  in  evidence. 

Mr,  Ecarta. — But  I  do  not  understand ;  I  have  not  heard  the  witness  say 
that  was  the  clause. 

Judge  Neilson. — [To  the  witness.]  The  clause  which  was  read — is  that 
the  one  marked,  and  that  you  say  was  denied  ?    A.  Yes,  sir. 
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Mr,  Evarts. — If  the  witness  will  take  the  letter  and  read  what  was  denied, 
then  we  shall  know. 

Judge  Nkilson.— Very  well ;  pass  the  witness  the  letter.  [Letter  handed 
to  witness.] 

The  Witness  [reading] — 

**I  know  the  publicity  that  he  has  given  to  this  recent  and  most  crushing 
of  all  troubles  is  what  has  taken  the  life  out  of  her.  I  know  of  twelve  persons 
whom  he  has  told." 

That — **  I  know  of  twelve  persons  whom  he  has  told  " — was  the  statement 
which  Mr.  Tilt  cm  denied. 

Mr,  Evarts. — That  is  all  that  was  read  ?  A.  The  whole  of  the  letter  was 
read. 

Mr.  Evarts. — Your  Honor  understands  us  to  say  distinctly  that  we  are 
entitled  to  the  passage  of  the  letter  that  was  read  to  Mr.  Til  ton  before  he 
denied  it. 

Judge  Neilbon. — Well,  you  have  the  denial,  and  you  have  the  clause  of 
the  letter;  you  have  them  taken  together. 

Mr,  Evarts. — Yes,  sir.     Now,  I  have  not  got  the  clause  of  the  letter  yet. 

Mr.  Fullerton, — Well,  that's  not  my  fault. 

Judge  Neilron. — I  understood  the  witness  to  read  the  clause  in  question. 

Mr,  Evarts. — I  have  not  so  understood  it.  He  says  that  is  the  clause  that 
he  denied  ;  I  want  the  clause  that  was  read  to  him  before  he  made  his 
denial. 

Mr.  FvlUrton, — He  has  stated  that  that  is  the  clause  that  he  read  to  him, 
and  the  clause  which  he  denied. 

Judge  Neilson. — [To  the  witness.]  Now,  restate  that,  so  that  we  may 
understand  you  perfectly.     A.  If  you  will  give  me  tlve  letter  again. 

Mr,  j^varts, — We  want  what  was  read  before  his  denial. 

The  Witness. — The  whole  letter  was  read  before  his  denial;  the  specific 
allegation  of  the  lecter  that  he  denied  was,  **  I  know  of  twelve  persons  whom 
he  has  told." 

Mr.  FuUerton. — Now,  in  making  that  denial  what  did  he  say  ?  A.  He 
told  Mr.  Beecher  that  it  was  not  true;  said  that  it  was  not  true  that  he  had 
told  twelve  persons,  and  he  mentioned  to  Mr.  Beecher  the  names  of  the  parties 
whom  he  had  told,  and  I  remember  that  Oliver  Johnson's  name  was  one 
mentioned. 

Q.  Anyone  else  ?     A.  I  think  Mrs.  Bradshaw. 

Q.  Anyone  else  ?     A.  Don't  remember,  sir. 

Q.  What  other  conversation  was  had  at  that  time  ?  A.  Mr.  Tilton  said  to 
Mr.  Beecher  that  Mrs.  Morse  was  a  dangerous  woman — a  woman  liable  to 
come  down  to  Plymouth  Church  at  any  time  and  denounce  his  relations  with 
her  daughter,  and  that  that  letter  ought  to  be  carefully  answered ;  the  answer 
Dught  to  be  well  considered,  and  that  it  ought  to  be  kind — kind  as  it  could 
possibly  be  made ;  and  the  answer  was  written  by  Mr.  Beecher  and  submitted 
to  Mr.  Tilton,  at  that  interview,  I  think — at  all  events,  it  was  submitted  to 
Mr.  Tilton  and  to  me. 

Q.  Did  anything  else  occur  ?    A.  Not  that  I  remember  particularly. 
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Mr,  Fullerton,  —I  now  offer  the  letter  in  evidence. 

Mr.  Etarts. — We  object  to  it  as  evidence  against  Mr.  Beecher,  otherwise 
than  as  it  formed  part  of  this  interview. 

Judge  Neilson. — Why,  isn't  that  so,  Mr.  Fullerton  ? 

Mr,  Fullertan. — Why,  sir,  we  hold  that  the  bringing  of  that  letter  to  Mr, 
Moulton,  and  sending  for  Mr.  Tilton,  and  the  conversation  which  fol- 
lowed, render  the  letter  evidence  in  this  cause  as  a  part  of  the  res  gestm,  I 
want  to  go  on  and  prove  that  there  was  no  denial  of  the  allegations  in  that 
letter. 

Judge  Neilson. — Well,  why  don't  you  go  through  with  that  proof  before 
you  offer  it  ? 

Mr.  Fullerton, — I  am  through. 

Judge  Neilson. — Nothing  that  Mrs.  Morse  could  write  would  be  evi- 
dence in  this  case,  of  course.  The  question  is  whether  what  occurred 
at  this  interview  was  sufficient  to  make  it  evidence.  It  is  so  as  to  the 
clause  in  question.  I  think  that  is  the  extent  of  it,  as  the  proof  now 
stands. 

Mr,  Fullerton. — I  will  take  a  further  question.  [To  the  witness.]  In  that 
conversation  was  there  a  denial  by  Mr.  Beecher  of  any  of  the  allegations  in 
that  letter?    A.  No,  sir;  there  was  no  denial. 

Mr,  Etarts. — I  object  to  that  form  of  asking. 

Judge  Neilson. — We  will  take  it. 

Mr.  Etarts. — **  What  took  place  ?"  should  be  the  question. 

Mr.  Fullerton. — Well,  that  is  what  did  not  take  place. 

Mr,  Etarts, — If  he  said  anything  about  the  letter,  or  anything  was  said 
to  him  about  the  letter,  we  have  a  right  to  it. 

Judge  Neilson. — Yes,  it  ought  to  be  given. 

Mr,  Fullerton, — What  reply,  if  any,  did  Mr.  Beecher  make  to  the  sugges- 
tion of  Mr.  Tilton  or  yourself  that  Mrs.  Morse  was  a  dangerous  person — that 
this  letter  ought  to  be  answered  kindly  ?    A.  He  agreed  with  it. 

Q.  What  did  he  say  ?  A.  He  said  that  he  knew  Mrs.  Morse  was  a  dan- 
gerous woman ;  he  had  told  me  so  before. 

Q.  He  had  told  you  so  before  ?    A.  Yes,  sir. 

Q.  In  one  of  your  interviews  with  him  ?    A.  Yes,  sir. 

Q.  Subsequent  to  the  30th  of  December,  1870?  A.  I  don't  remember;  I 
think  not,  sir — yes,  subse(|uent  to  the  30th. 

Mr,  Fullerton. — I  think  if  your  Honor  will  read  this  letter  you  will  see 
that  it  is  evidence  in  this  cause. 

Mr.  Beach. — I  don't  suppose,  sir,  the  question  arises  here,  as  to  the  extent 
and  effect  of  this  paper  as  evidence.  That  it  is  made  evidence  in  the  cause 
by  the  testimony  of  the  witness,  seems  to  me  perfectly  clear.  Mr,  Beecher 
brings  this  paper  to  Mr.  Moulton,  consults  with  him  about  it;  Mr.  Tilton  is 
called  in  to  the  consultation ;  Mr.  Beecher,  through  Mr.  Moulton,  submits  this 
letter  to  the  consultation  of  Mr.  Tilton ;  they  confer  about  it,  about  all  its 
terms  and  statements ;  they  consult  as  to  the  proper  mode  of  answering  it; 
prepare  and  agree  upon  an  answer.  Can  there  be  any  doubt,  sir,  that  that  is, 
80  far  an  adoption  of  the  letter,  a  part  of  the  transaction  in  which  these 
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parties  were  then  engaged,  as  to  render  it  admissible  in  evidence  for  the  pur- 
pose of  explaining  their  acts  and  declarations — submitting  to  the  Court  aod 
jury  the  subject-matter  of  that  interview  under  the  consultation  then  had 
between  them  ?  It  is  true,  sir,  that  the  statements  of  Mrs.  Morse,  uncorro- 
borated and  unadopted  either  by  the  specific  admission  or  by  the  equally 
clear  and  conclusive  acts  of  Mr.  Beecher,  would  not  be  evidence  against  him; 
but  he  brings  this  paper,  submits  all  that  it  contains  to  the  consideration  of 
the  two  parties  wlio  were  engaged  in  consultation  with  him ;  and,  without 
a  word  of  dissent  or  denial,  adopts  it  in  toto,  and  prepares  an  answer  which  I 
suppose  we  may  submit  to  your  Honor.  Now,  that  is  one  transaction  in 
regard  to  one  subject-matter,  closely  linked  with  the  issue  between  these  par- 
ties— bearing  directly  upon  the  subject-matter  of  the  controversy  between 
them.  Suppose,  sir,  that  instead  of  a  written  letter,  Mrs.  Morde  had  been 
present  at  that  interview  and  made  these  declarations  in  the  presence  of  Mr. 
Beecher,  and  he  heard  them  without  a  word  of  denial;  and  he  then  made  an 
answer,  such  as  is  C(mtained  in -the  responsive  letter  whi(!h  he  wrote  to  Mrs. 
Morse ;  would  there  be  any  doubt,  if  Mrs.  Morse  had  been  there  speaking, 
instead  of  writing,  that  everything  she  said  to  Mr.  Beecher  bearing  upon  the 
subject-matter  of  this  controversy  would  be  competent  in  evidence  ? 

Judge  Neilson. — No  doubt  of  it,  at  all. 

Mr,  Beach. — Well,  sir,  this  is  precisely  the  same. 

Judge  Neilson.— Not  quite.  Besides,  the  responsive  letter  you  speak  of 
is  not  before  us  yet. 

Mr.  Beach. — Ah  !  your  Honor,  but  the  statements  in  the  letter  are  pro- 
duced by  Mr.  Beecher,  read  in  his  presence,  and  submitted  to  in  silence  with- 
out any  denial.  Suppose,  sir,,  that  that  letter  had  contained  an  allegation 
against  Mr.  Beecher  that  he  had  had  sexual  intercourse  with  the  wife  of  Mr. 
Tilton,  and  he  does  not  deny  it;  isn't  that  statement  evidence,  sir?  And 
upon  what  principle  of  law  will  it  be  excluded  ?  If  a  party  hears  an  allega- 
tion to  his  prejudice  in  regard  to  a  matter  in  controversy  in  court  and  fail^*  to 
resist  the  allegation,  is  it  to  be  said  that  it  is  not  competent  evidence  against 
him  ?  Isn't  it  a  clear  and  unequivocal  admission  ?  Silence,  sir,  under  such 
circumstances  is  confession.  .  Silence  is  an  adoption  of  the  allegation  made 
when  the  party  is  called  upon  by  every  interest  dear  to  him  to  speak.  And 
that  is  just  the  condition,  sir,  of  this  evidence.  I  assume  for  the  moment, 
sir,  that  in  that  letter  there  is  a  clear  imputation  of  guilt  as  against  Mr. 
Beecher  ?  If  that  be  so,  and  under  the  evidence  of  the  witness, 
he  failed  to  deny  or  explain,  submitted  silently  to  that  imputa- 
tion, is  it  to  be  said  that  that  is  not  evidence  ?  And  does  it  make  any  differ- 
ence that  the  charge  is  presented  against  him  in  the  form  of  a  writing,  a  re- 
cord, instead  of  a  parol  accusation  ?  Surely  no  distinction  in  principle  can 
be  drawn  from  the  two  examples.  And  it  is  upon  that  theory,  sir,  that  in 
this  letter  are  contained  material  statements  by  Mrs.  Morse,  which,  if  untrue, 
it  was  for  the  interest  of  Mr.  Beecher  then  to  deny  and  to  resent,  and  if  he 
failed  to  do  it  the  law  implies  an  acknowledgment  of  its  truth.  At  any  rate, 
it  is  a  question,  sir,  to  be  submitted  to  the  jury  under  all  the  circumstances 
of  the  event.     And  I  am  told,  sir,  and,  if  your  Honor  will  be  kind  enough  to 
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send  for  the  authority  if  you  are  in  any  doubt  about  it,  the  case  of  Relley  t>. 
The  People,  in  the  55th  of  New  York,  is  said  to  be  an  analogous  case.* 

Judge  Neilson. — I  can  well  understand  that  if  Mrs.  Morse  were  present, 
and  made  such  a  charge  in  the  conversation,  it  would  be  the  defendant's  in- 
terest to  deny  it. 

Mr.  Beach. — Then  it  seems  to  me,  your  Honor,  that  you  concede  the  principle. 

Mr.  Ecart%. — I  have  not  been  heard  yet. 

Mr.  Beach. — Well,  I  haven*t  perceived  that  you  failed  to  take  abundant 
opportunity  to  be  heard.  I  was  suggesting  to  his  Honor  that  if  he  conceded 
that  Mr.  Beecher  would  be  called  upon  to  answer  a  parol  declaration  in  re- 
gard to  a  matter  material  to  himself,  that  no  distinction  can  be  drawn  as  be- 
tween a  parol  and  a  written  statement  or  accusation.  I  am  entirely  at  a  loss 
to  see  the  discrimination  in  principle  between  the  two  examples. 

The  reason  of  the  rule  is  that  a  matter  is  brought  to  the  attention  of  a 
party  interested  which  demands  from  him  an  answer  under  circumstances 
calling  upon  him  either  to  assent  to  or  to  deny  the  truth  of  that  matter.  Well, 
sir,  this  was  presented  to  Mr.  Beecher  under  circumstances  which  certainly 
called  upon  him  for  explanation  or  denial,  if  any  of  the  allegations  contained 
in  the  letter  of  Mrs.  Morse  were  untrue.  It  was  a  matter,  sir,  of  common  in- 
terest to  the  parties  then  assembled — two  of  them  at  least.  It  was  a  matter 
about  which  they  were  consulting.  It  was  a  matter  about  which  they  mutually 
devised  an  answer;  and  if  Mr.  Beecher  failed  upon  that  occasion  to  make  any 
proper  explanation  or  denial,  or  if  he  did  qualify  or  affect,  by  anything  which 
he  said  upon  that  occasion,  any  of  the  declarations  in  that  letter — why,  of 
course,  they  must  be  evidence;  and,  with  the  letter  and  the  explanation  or 
denial,  they  must  be  evidence,  either  in  his  favor  or  against  him. 

Judge  Neilson. — The  obligation  to  make,  on  the  spot,  an  oral  denial  or 
explanation  is  modified  by  the  general  purpose  of  making  a  written  answer, 
the  conference  being  had  about  the  spirit,  tone  and  care  with  which  that 
answer  should  be  framed ;  and  I  learn  from  the  argument,  generally,  that 
some  answer  was  made.f 

*  Kelly  V.  People  (55  N.  Y.  565),  aflarmirig  Ormtby  v.  People  (2  N.  Y.  Supreme 
Ct.  R.  157). 

f  The  general  rule  on  which  tacit  admissions  are  received  is  thus  stated  by 
Ogdkn,  /.,  in  the  Opinion  of  the  Court  of  Errors,  in  New  Jersey,  in  1857,  Don- 
nelly V.  State  (2  Dutch..  001.  613)  :  "  When  a  matter  is  stated  in  the  hearing  of 
oue,  which  injuriously  affects  his  rights,  he  understands  it  and  assents  to  it 
wholly  or  in  part  by  reply,  both  are  admissible  ih  evidence  ;  the  answer,  because 
it  is  the  act  of  the  party  who  is  presumed  to  have  acted  under  the  force  of  truth, 
and  the  Htatement,  as  giving  point  and  meaning  to  the  action.  So  also  silence, 
unless  it  be  accounted  for  by  some  of  the  circumstances  which  have  been  speci- 
fied [viz.:  if  made  in  course  of  judicial  inquiry,  or  when  circumstances  existed 
which  rendered.a  reply  inexpedient  or  improper,  or  that  fear,  doubts  of  his 
rights,  or  a  belief  that  his  security  would  be  better  promoted  by  silence  than  by 
response,  govern  him  at  the  time,  in  which  case  the  testimony  should  not  be  ad- 
mitted], or  by  other  sufficient  reasons,  may  be  taken  as  a  tacit  admission  of  the 
facts  stated  ;  becauRe  a  person,  knowing  the  truth  or  falsity  of  a  statement  affect- 
ing  his  rights,  made  by  another  in  his  presence  under  circumstances  calling  for 
a  reply,  will  naturally  deny  it  if  he  be  at  liberty  to  do  so,  if  he  does  not  intend 
to  admit  it."      ^. 
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Mr.  Beach. — Yes,  sir. 

Judos  Neilson. — And  when  you  purpose  to  make  a  written  answer  to  a 
letter,  I  think  it  supersedes  in  a  great  degree  the  duty  of  making  a  present 
answer  orally. 

Mr.  Beach. — Well,  sir,  we  propose  to  give  the  answer.  We  can  not  give 
them,  as  my  associate  says,  both  at  once. 

Mr.  Ecarts. — My  objection  was  not  such  as  to  preclude  the  letter.  I 
simply  said  that  the  letter  was  not  evidence  against  Mr.  Beech er,  except  ao 
far  as  it  was  made  evidence  by  what  occurred  with  him  in  regard  to  it. 

Mr.  Beach. — Well,  I  agree  to  that. 

Mr.  EvarU. — That's  all  I  said. 

Mr.  Beach. — The  difficulty  is,  that  the  court  went  much  further. 

Mr.  Fullerton. — I  will  read  it  in  evidence,  then. 

Mr.  EvarU. — Your  Honor,  then,  notes  that  it  is  admitted  only  for  that 
purpose. 

Mr.  Fullerton  [reading] : 

"  Mr.  Beecher.  As  you  have  not  seen  fit  to  pay  any  attention  to  the  request 
I  left  at  your  house  now  over  two  weeks  since,  I  will  take  this  method  to  inform 
you  of  the  state  of  things  in  Livingston  street.  The  remark  you  made  to  me  at 
your  own  door,  was  an  enigma  at  the  time,  and  every  day  adds  to  the  mystery. 
*Mr8.  Beecher  has  adopted  the  child.'  'What  child?'  I  asked.  You  replied, 
'Elizabeth.' 

"  Now  I  ask,  what  earthly  sense  was  there  in  that  remark?  Neither  Mrs. 
B.  yourself,  or  1  oan  or  have  done  anything  to  ameliorate  her  condition.  She 
has  been  for  the  last  three  weeks  with  one  very  indifferent  girl.  T.  has  sent 
Bessie  with  the  others  away,  leaving  my  sick  and  distracted  child  to  care  for  all 
four  children  night  and  day,  without  fire  in  the  Furnace,  or  anything  like 
comfort,  or  nourishment  in  the  house.  She  has  not  seen  any  one.  He  says, 
*  She's  mourning  for  her  Sin.'    If  this  be  so,  one  twenty-four  hours  under  his 

In  Commonwealth  v.  Kenny  (12  Mete,  53  Mass.,  235,  1847),  after  speaking  of 
express  declarations  of  the  accused,  the  Court  (Opin.  by  Cb.  J.  Shaw;  say  :  **  In 
some  cases  where  a  similar  declaration  is  made  in  one's  hearing,  and  he  makes 
no  reply,  it  may  be  a  tacit  admission  of  the  facts  ;  but  this  depends  upon  two 
facts :  (1)  Whether  he  hears  and  understands  the  statement,  and  comprehends 
its  bearinjr  ;  and  (2)  whether  the  truth  of  the  facts  embraced  in  the  statement  is 
within  his  own  knowledge  or  not ;  whether  he  is  in  such  a  situation  that  he  is 
at  liberty  to  make  any  reply,  and  whether  the  statement  is  made  under  such  cir- 
cumstances and  by  such  persons  as  naturally  to  call  for  a  reply  if  he  did  not 
intend  to  admit  it.  ...  So  if  the  statement  (is)  by  a  stranjjer  whom  he  is 
not  called  on  to  notice;  or,  if  he  is  restrained  by  fear — by  doubts  of  his  rights 
—  by  a  belief  that  his  security  will  be  best  promoted  by  his  silence,  then  no 
ii  fcrence  of  assent  can  be  drawn  from  that  silence." 

In  State  v.  Hamilton  (55  Mo.,  14  Post,  520,  1874),  which  was  a  trial  on  an 
indictment  for  murder,  At'/d,  that  **  it  is  not  in  all  instances,  where  declarations 
are  made  in  the  presence  and  hearing  of  a  person,  that  those  declarations  can  be 
given  in  evidence  against  him  ;  they  frequently  call  for  no  reply,  and  sometimes 
they  are  impertinent  and  deserve  no  notice.  Unless  it  is  shown  that  the  party  is 
immediately  concerned,  and  that  unless  he  did  speak,  his  silence  mijrht  fairly  be 
construed  into  an  admission,  the  declarations  will  not  be  admissible." 

In  addition  to  the  reasons  for  silence,  indicated  in  the  foregoing  decisions, 
may  be  mentioned  that  of  the  sickness  of  the  person  in  whose  presence  the  con- 
versation took  place.  In  a  case  of  this  character,  her  silence  was  held  not  ad- 
missible in  evidence.  Laxcson  v.  State  (20  Ala.  N.  S.,  65,  Supm.  Ct.,  1852,  Opin. 
by  GOLDTHWAITH,  J.\  See  also,  TvDt/man  v.  TwymanXll  Mo.,  6  Jones,  383),  as 
to  the  hope  of  reconciliation  as  a  reason  for  an  admission. 
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shot,  I  tliink,  is  enough  to  atone  for  a  lifelong  Sin,  however  heinous.  I  knew 
tliat  any  change  in  his  affairs  would  bring  more  trouble  upon  her,  and  more 
Buffering.  I  did  not  think  for  a  moment  when  I  asked  Mrs.  B.  as  to  your  call 
there,  supposing  she  knew  it,  of  course,  as  she  had  said  you  would  not  go  there 
without  her. 

"  1  was  innocent  of  making  any  misunderstanding  if  there  were  any,  you  say, 
keep  quiet.  I  have  all  through  her  married  life  done  so,  and  we  now  see  our 
error.  It  has  brought  him  to  destruction,  made  me  utterly  miserable,  turned  me 
from  a  coml'ortable  home,  and  brought  his  own  family  to  beggary.  I  dou't 
believe  if  hi.s  honest  debts  were  paid  he  would  have  enough  to  l)uy  their  break- 
fast. This  she  could  endure,  and  thrive  under,  but,  the  publicity  he's  given  to 
this  recent  and  most  crushing  of  all  trouble  is  what's  taken  the  life  out  of  her. 
I  know  of  12  persons  whom  he  has  told,  and  they  in  turn  have  told  others.  I 
hud  thought,  we  had  as  much  as  we  could  live  under  from  his  neglect  and 
ungovernable  Temper.  But  this  is  the  death  blow  to  us  both,  and  I  doubt  not 
Florence  has  hers.  Do  you  know  when  I  hear  of  your  cracking  your  jokes  from 
Sunday  to  Sunday,  and  think  of  the  misery  you  have  brought  upon  us,  1  think 
with  the  Psalmist  '  There  is  no  God.'  Admitting  all  he  says  to  be  the  invention 
of  his  half-drunken  brain,  still  the  effect  upon  tM  is  the  bume,  for  all  he's  told, 
believe  it.  Now  he's  nothing  to  do,  he  makes  a  target  of  her  night  and  day.  I 
am  driven  to  this  extremity,  to  pray  for  her  release  from  all  suffering  by  (iod's 
takin<jr  herself   for  if  there's  a  heaven  1  know  she'll  go  there. 

'*  The  last  time  she  was  in  this  house,  she  said,  *  Here  I  feel  I  have  no  home, 
but  on  the  other  side  1  know  I  shall  be  more  than  welcome.'  Oh  I  my  Precious 
Child  !  How  my  heart  bleeds  over  you  in  thinking  of  your  sufferings.  Can  you 
do  anything  in  the  matter? 

"  Must  she  live  in  this  suffering  condition  of  mind  and  body,  with  no  allevia- 
tion? You  or  any  one  else  who  advise  her  to  live  with  him  when  he's  doing  all  he 
Ciin  to  kill  her  by  slow  torture  is  anything  but  a  friend. 

"  I  don't  know  if  you  can  understand  a  sentence  I've  written,  but  I'm  relieved 
somewhat, by  writing.  The  children  are  kept  from  me,  and  I  have  not  seen  my 
darling  child  but  once  since  her  return  from  this  house. 

"  I  thought  the  least  you  could  do,  was  to  put  your  name  to  a  paper,  to  help  to 
rein.state  my  brother.  Elizabeth  was  as  disappointed  as  myself.  He's  still  with- 
out employment,  with  a  sick  wife,  and  five  children  to  feed,  behind  with  the 
rent,  and  everything  else  behindhand. 

"  If  your  wife  has  adopted  Lib,  or  you  sympathize  with  her,  1  pray  you  to  do 
something  for  her  relief,  before  it's  too  late.  He  swears  so  soon  as  her  breath 
leaves  her  body,  he  will  make  this  whole  thing  public,  and  this  prospect,  1  think, 
is  one  thing  which  keeps  her  living.  I  know  of  no  other.  She's  without 
nourisliment  for  one  in  her  state,  and  in  want — actual  want.  They  would  both 
deny  it,  no  doubt      But  it's  true" 

[Letter  marked  "  Exhibit  No.  7."] 

Mr,  Fullerton. — Now,  is  that  all  of  the  letter — ^I  see  there  is  no  signature 
to  it  ?     A.  All  that  I  had  of  it,  sir. 

Q.  It  is  all  that  Mr.  Beecher  brought  to  you  ?  A.  I  believe  it  to  be  all 
that  he  brought;  yes,  sir. 

Q.  Now,  was  there  any  other  or  further  conversation  at  that  time  in  refer- 
ence to  the  contents  of  this  letter  ?  A.  Yes,  sir;  I  said  to  Mr.  Beecher,  when 
he  brought  me  the  letter,  at  the  time  that  he  brought  me  the  letter,  that  I 
knew  that  the  allegation  with  regard  to  their  being  in  want  was  untrue;  I 
said  to  him,   **  1  know  that  Mr.  Tilton  has  a  balance  with  our  firm." 

Mr.  Evartft. — This  is  not  the  interview  with  Mr.  Tilton  ?  A.  No;  the  in- 
terview with  Mr.  Beecher;  Mr.  Beecher  said  it  was  useless  for  him  to  under- 
take to  live  if  this  story  was  going  from  mouth  to  mouth,  and  he  wanted* to 
be  satisfied  -he  said  he  wanted  to  be  satisfied  that  Mr.  Tilton  had  not  stated^ 
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as  that  letter  Bays  he  did,  the  fact  to  twelve  persons,  and  I  tried  to  comfort 
him  by  saying — and  I  said  to  him:  **  Mr.  Beecher,  you  may  rest  assured  that 
it  is  untrue;  I  know  that  Mr.  Tilton  would  not  do  it.  I  know  that  he  has 
told  me  to  whom  he  has  told  the  story,  and  that  is  all  there  is  of  it,  and  you 
need  not  be  anxious  about  it.  in  my  opinion.'*  And  then  I  sent  for  Mr. 
Tilton — it  was  either  that  day  or  a  day  or  two  afterwards;  at  all  events,  he 
came 

Mr,  FuU^rton. — ^Well,  at  the  meeting  between  yourself,  Mr.  Tilton,  and  Mr. 
Beecher,  what  else  was  said  in  regard  to  the  contents  of  this  letter;  in  regard 
to  the  charge  brought  by  Mrs.  Morse,  if  any  ?  A.  There  was  nothing  said 
about  the  charges  brought  by  Mrs.  Morse. 

Q.  What  conversation  was  there  ?  A.  Mr.  Tilton  said  that  he  certainly 
had  not  said  that  to  twelve  persons — not  mentioned  the  fact  to  twelve  per- 
sons. 

Q.  And  then  he  went  on  to  state  to  whom  he  had  told  the  story  ?  A. 
Yes,  sir. 

Q.  And  you  have  mentioned  the  names  of  two  persons  ?  A.  Two  parties ; 
yes,  sir. 

Q.  Do  you  recollect  whether  he  named  any  other  person  to  whom  he  had 
told  it  ?     A.  I  do  not  remember  now. 

Q.  And  what  did  Mr.  Beecher  say  when  he  was  informed  that  it  had  been 
communicated  to  Mr.  Robinson  and  Mrs.  Bradshaw;  what  did  Mr.  Beecher 
reply  when  he  was  informed  of  the  names  of  the  two  persons  to  whom  Mr. 
Tilton  said  he  had  communicated  this  story  ?  A.  I  do  not  remem  t>er  his 
reply,  sir;  it  was  an  expression  of  regret  that  it  had  been  told  to  anybody. 

Q.  Who  is  Oliver  Johnson  ?  A.  Oliver  Johnson  is  now  one  of  the  editors 
of  The  GhrUtian  Union, 

Q.  What  was  his  position  at  that  time  ?  A.  At  that  time  I  think  that  he 
had  resigned  from  Tke  Independent ;  he  had  been  one  of  the  editors  of  Ths 
Independent^  managing  editor  of  The  Independent;  at  the  time  that  Mr.  Tilton 
told  Mr.  Beecher  that  he  had  told  Oliver  Johnson,  Oliver  Johnson  was  in  The 
Independent. 

Q.  And  Mrs.  Bradshaw,  who  was  named,  did  she  reside  in  Brooklyn  ? 
A.  She  did ;  yes,  sir. 

Q.  In  that  conversation  was  anything  said  by  Mr.  Tilton  with  reference  to 
the  charges  of  neglect  to  his  family  ?    A.  Yes,  sir. 

Q.  What  was  said  upon  that  subject  ?  A.  Mr.  Tilton  denied  that  he  had 
neglected  his  family. 

Mr,  Ecarts,  — What  was  said  to  him  and  what  did  he  say  ?  A.  Well,  sir, 
as  nearly  as  I  could  remember  his  words,  he  said  that  he  had  not  neglected 
his  family;  that  his  family  were  not  in  want;  and  he  said  to  Mr.  Beecher,  I 
remember,  **  You  know  that  they  are  not " — ^turning  to  me,  *'  You  know  that 
I  am  not  in  want." 

Q.  Meaning  you?    A.  Yes,  sir. 

Mr,  FuUerton, — I  have  understood  you  to  say  that  at  that  time  another 
lettei  was  produced  there  by  Mr.  Beecher  ?  A.  There  was  a  letter,  sir,  pro- 
duced, I  think,  at  that  interview. 
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Q.  What  letter  was  that  ?  A.  I  do  not  remember,  sir,  distinctly  enough 
about  that  letter  to  speak  of  it. 

Q.  [Handing  letter  to  witness.]  Look  at  the  paper  I  now  show  you,  and 
say  whether  it  is  the  reply  to  the  letter  of  Mrs.  Morse  to  Mr.  Beecher  ?  A. 
Yes,  sir. 

Q.  In  whose  handwriting  is  it  ?    A.  Mr.  Beecher's. 

Q.  Is  that  the  original  draft  ?    A.  Yes,  sir. 

Q.  As  amended  ?    A.  Yes,  sir. 

Q.  When  was  that  prepared — at  that  time — ^that  meeting  ?  A«  At  that 
time;  yes,  sir. 

Q.  While  you  were  together  ?    A.  I  believe  so;  yes,  sir. 

Mr.  Fullerton. — I  offer  it  in  evidence. 

"  Mrs.  Judge  Morse 

"  M^  Dear  Madam  I  should  be  very  sorry  to  have  you  think  that  I  had 
no  interest  in  your  trouhles.  My  course  toward  you  hitherto  should  satisfy  you 
that  I  have  sympathized  with  your  distress.  But  Mrs.  Beecher  and  I  after  full 
consideration,  are  of  one  mind,  that,  under  present  circumstances,  the  greatest 
kindness  to  you,  and  to  all,  will  be  in  so  far  as  we  are  concerned  to  leave  to  time 
the  rectification  of  all  the  wronprs,  whether  they  prove  real,  or  imaginary." 

[Letter  marked  **  Exhibit  No.  8."] 

Mr,  Evarta, — Is  that  the  draft? 

Mr.  Fullerton, — That  is  the  original  draft  as  amended. 

The  Witness, — I  remember  at  that  interview  Mr.  Tilton  specifically  said  to 
Mr.  Beecher,  ^^  it  will  be  necessary  in  writing  that  letter  to  so  write  it  that  if 
it  should  be  lost,  or  come  into  anybody  else's  possession,  it  would  not  disclose 
the  fact  of  any  sin  on  your  part." 

Q.  I  understand  you  to  say  that  this  occurred  about  the  last  of  January, 
1871  ?  A.  Yes,  sir;  somewhere  about  that.  My  recollection  is  that  the  letter 
was  brought  to  me,  and  that  then  some  time  elapsed  between  that  and  the 
interview. 

Q.  The  interview  between  the  three  ?    A.  Yes,  sir. 

Q.  When  did  you  next  see  Mr.  Beecher?  A.  I  don't  remember  when  I 
next  saw  him,  I  saw  him  so  frequently. 

Q.  I  call  your  attention  to  February  7,  1871.  Did  anything  occur  on 
that  day;  I  refer  to  the  day  when  three  letters  were  written  ?  A.  I  received 
a  letter  from  Mr.  Beecher  on  February  7 ;  I  had  an  interview  with  him  before 
February  7. 

Q.  State  what  took  place  before  February  7;  intermediate  to  this  last 
interview  when  the  Morse  letters  were  produced  on  February  7,  state  what 
occurred  between  you  and  Mr.  Beecher  ?  A.  Mr.  Beecher  said  that  he  wanted 
to  be  satisfied  of  Theodore's  spirit  towards  him ;  that  be  was  in  a  state  of  un- 
certainty about  it,  and  I  said  to  him,  **  I  want  to  have  Tilton  in  writing  on 
this  question;  I  want  him  to  commit  himself  somewhere;"  and  I  had,  even 
anterior  to  the  27th  of  January,  spoken  to  Mr.  Tilton  about  it. 

Mr,  Beach, — [To  the  witness.]  Unless  you  told  that  to  Mr.  Beecher,  you  need 
not  state  it  ?  A.  Yes,  sir;  I  Siiid  to  him,  **  I  have  repeatedly  asked  Theodore 
t.)  give  me  a  pap'^r  stating  what  his  views  were."    Mr.  Beecher  said  he  would 
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like  that,  too,  and  that  explains  the  letter  of  February  7,  of  Theodore  Tilton 
to  me.     That  is  what  I  remember  about  that  letter. 

Mi\  FuUerton, — Is  that  the  letter  which  he  wrote  to  you  and  of  which  you 
have  last  spoken  ?  A.  Yes,  sir;  that  is  it,  and  just  previous  to  February  7th 
I  had  a  conversation  with  Mr.  Beecher — I  don't  remember  the  date — with  re- 
gard to  the  necessity  of  having  matters  go  on  properly  at  Livingston-street, 
and  Mr.  Beecher  said,  **I  think  that  as  Elizabeth  is  not  admitted  to  consul- 
tations, inasmuch  as  she  does  not  hear  from  us  directly,  that  she  ought  to  be 
assured  that  the  spirit  of  Theodore  towards  her  is  kind,"  and  he  said,  **  I  will 
write  a  letter  to  Elizabeth  placing  the  situation  before  her."  That  is  the  sub- 
stance of  the  conversation  which  led  to  the  letter  of  February  7  by  Mr. 
Beecher  to  Mrs.  Tilton. 

Q.  This  letter  written  to  you  by  Mr.  Tilton  on  the  7th  of  February — did 
you  slfow  it  to  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  When  was  it  shown  to  him?  A..  Shortly  after;  about  as  soon  as  I 
received  it;  I  don't  remember  the  date. 

Mr,  Fullertan. — I  offer  it  in  evidence. 

"Brooklyn,  Feb.  7,  71. 

**  My  Very  Dear  Frtend  :  In  several  conversations  with  me,  you  have  asked 
about  my  feelings  towards  Mr.  Beecher,  end  yesterday  you  said  the  time  had 
come  when  you  would  like  to  receive  from  me  an  expression  of  ibem  in  writing. 
I  say,  therefore,  very  cheerfully,  that  notwithstanding  the  great  suffering  which, 
he  has  cauBed  to  Elizabeth  and  myself,  I  bear  him  no  malice,  shall  do  him  no 
wrong,  shall  discountenance  every  project  (by  whomsoever  proposed)  for  any  ex- 
posure of  his  secret  to  the  public,  and  (if  1  know  myself  at  all)  shall  endeavor  to 
act  toward  Mr.  Beecher  as  I  would  have  him,  in  similar  circumstances,  act  toward 
me.  I  ought  to  add  that  your  own  good  offices  in  this  case  have  led  me  to  a 
higher  moral  feeling  than  I  mi^ht  otherwise  have  reached. 

Ever  yours  affectionately, 

Theodore  Tilton. 

To  Frank  Moulton." 

[Letter  marked  "Exhibit  No.  9."] 

You  have  spoken  of  a  letter  written  to  you  by  Mr.  Beecher  on  that  same 
7th  of  February,  1871.  [Handing  letter  to  witness.]  Please  look  at  that 
and  say  whether  it  is  the  letter  referred  to  by  you  ?  A.  Yes,  sir;  that  is  the 
letter. 

Mr.  Evarts. — There  is  no  date  to  this  letter, 

Mr,   FuUerton. — No;  I  offer  it  in  evidence,  and  read  it.* 

"  My  Dear  Mr.  Moulton  :  I  am  glad  to  send  you  a  book  which  you  will 
relish,  or  which  a  man  on  a  sick-bed  ought  to  relish.  I  wish  I  had  more  like  it, 
and  that  I  could  send  you  one  every  day,  not  as  a  repayment  of  your  great  kind- 
nesses to  me,  for  that  can  never  be  repaid,  not  even  by  love,  which  Igive  you 
freely. 

"  Many,  many  friends  has  God  raised  up  to  me  ;  but  to  no  one  of  them  has  he 
ever  given  the  opportunity  and  the  wisdom  so  to  serve  me  as  you  have.  My 
trust  in  you  is  implicit.  You  have  also  proved  yourself  Theodore's  friend  and 
Elizabeth's.  Does  God  look  down  from  heaven  on  three  unhappy  creatures  that 
more  need  a  friend  than  these  ? 

*'  Is  it  not  an  intimation  of  God's  intent  of  mercy  to  all,  that  each  one  of  these 
has  in  you,  a  tried  and  proved  triend?  But  only  in  you  are  we  three  united. 
Would  to  God,  who  orders  all  hearts,  that  by  your  kind*  mediation,  Theodore, 
Elizabeth  and  I  could  be  made  friends  again.      Theodore  will  have  the  hardest 

*  The  paper  bore  a  memorandum  in  lead  pencil — "February  7,  1871." 
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task  in  such  a  case  ;  but  has  be  not  proved  himself  capable  of  the  noblest  things  ? 

*'  I  wonder  if  Elizabeth  knows  how  generously  he  has  carried  himself  toward 
me  ?  Of  course,  I  can  never  speak  with  her  again,  except  with  his  permission, 
anil  I  do  not  know  that,  even  then  it  would  be  best.  My  earnest  longing  is,  t-j  boe 
hi-r  in  the  full  sympathy  of  her  nature,  at  rest  in  him,  and  to  see  him  once  nioro 
trusting  her.  and  loving  her  with  even  a  better  than  the  old  love.  I  am  aiways 
sad  in  such  thoughts.  Is  there  any  way  out  of  this  night  ?  May  not  a  day-star 
arise  ?  Truly  yours  always,  &  with  trust  and  lovo, 

(Signed)  Henby  Wakd  Beecher." 

[Letter  marked  "  Exhibit  No.  10."] 

Q.  You  have  also  spoken  of  a  letter  written  on  that  same  day  by  Mr, 
Beecher  to  Mrs.  Tilton.  [Handing  letter  to  witness.]  Look  at  the  paper 
now  handed  to  you  and  say  whether  that  is  the  letter  that  he  wrote  ou  that 
day  to  that  lady  ?    A.  That  is  the  letter. 

Mr.  FuUerton, — I  put  in  evidence  the  letter  of  February  7,   from  Mr. 

Beecher  to  Mrs.  Tilton.  • 

**  Brooklyn,  Feb.  7,  71. 

"  My  Dear  Mrs.  Tilton  :  When  I  saw  you  last,  I  did  not  expect  ever  to  see 
you  again,  or  to  be  alive  many  days.  God  was  kinder  to  me  than  were  my  own 
thoughts.  The  friend  whom  God  sent  to  me — Mr.  Moulton — has  proved,  above 
all  friends  that  ever  I  had,  able  and  willing  to  help  me  in  this  terrible  emergency 
of  my  life.  His  hand  it  was  that  tied  up  the  storm  that  was  ready  to  burst  upon 
our  heads.  I  am  not  the  less  disposed  to  trust  him,  from  finding  that  he  has 
your  welfare  most  deeply  and  tenderly  at  heart.  You  have  no  friend  (Theodore 
excepted)  who  has  it  in  his  power  to  serv^e  you  so  vitally  and  who  will  do  it  with 
so  much  delicacy  and  honor.  I  beseech  of  you,  if  my  wishes  have  yet  any  influ- 
ence, let  my  deliberate  judgment  in  this  matter  weigh  with  you.  It  does  my 
sore  heart  good  to  see  in  Mr.  Moulton  an  unfeigned  respect  and  honor  for  ynu. 
It  would  kill  me  if  he  thought  otherwise.  He  will  be  as  true  a  friend  to  your 
honor  and  happiness,  as  a  brother  could  be  to  a  sister's.  In  him  we  have  a  com- 
mon ground.  You  and  1  may  meet  in  him.  The  past  is  ended.  But  is  there  no 
future?  no  wiser,  higher,  holier  future  ?  May  not  this  friend  stand  as  a  priest 
in  the  new  sanctuary  of  reconciliation,  and  mediate  and  bless,  you,  Theodore, 
and  my  most  unhappy  self  ?  Do  not  let  my  earnestness  fail  of  its  end.  You 
believe  in  my  judgment.  I  have  put  myself  wholly  and  gladly  in  Moulton's 
hands,  and  there  I  must  meet  you.  This  is  sent  with  Theodore's  consent,  but  he 
has  not  read  it.  WiU  you  return  it  tt)  me,  by  his  hands?  I  am  very  earnest  in 
this  wish,  for  all  our  sakes,  as  such  a  letter  ought  not  to  be  subject  to  even  a 
chance  of  miscarriage.  Your  unhappy  friend, 

(Signed)  H.  W.  Beecher." 

[Letter  marked  "Exhibit  No.  11."] 

Q.  What  was  said,  if  anything,  to  you  with  reference  to  a  permission  to 
write  that  letter  ?  A.  Mr.  Beecher  wanted  me  to  get  Theodore's  permission 
to  write  it. 

Q.  And  did  you  ?    A.  I  did;  yes,  sir. 

Q.  And  when  you  conveyed  to  Mr.  Beecher  the  knowledge  that  Theodore 
had  consented,  what  was  said  between  you  ?  A.  He  said  he  would  write  the 
letter. 

Q.  How  did  it  get  into  your  possession,  if  it  got  there  ?  A.  It  was  sent 
to  me  by  Mr.  Beecher,  or  delivered  to  me  personally  by  Mr.  Beecher;  I  don't 
remember.  Do  you  mean  at  first  how  did  it  get  into  my  hands,  or  how 
last? 

Q.  How  first  you  have  answered  ?    A.  Yes,  sir ;  certainly. 

Q.  jNow,  Mr.  Moulton,  prior  to  that  time,  had  anything  been  said  about 
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any  intercourse  between  Mr.  Beecher  and  Mr.  Tilton,  or  Mrs.  Tilton,  and  how 
it  was  to  be  brought  about,  if  at  all  ?    A.  Oh  I  yes,  sir. 

Q.  State,  if  you  please,  what  that  was  ?    A.  Sir  ? 

Q.  What  arrangement  was  made  with  Mr.  Beecher,  if  any,  upon  that  sub- 
ject ?  A.  The  arrangement  between  Mr.  Beecher  and  myself  was  this,  that 
there  was  to  be  no  interchange. 

Mr,  Evarts, — State  what  took  place. 

Mr.  FuUerton. — Yes,  state  what  took  place. 

The  Witness. — I  told  Mr.  Beecher  that  I  thought  he  had  better  not  hold 
any  correspondence  wdth  Mrs.  Tilton  without  Theodore's  consent,  and  he  said 
he  thought  that  would  be  right.     That  is  what  there  was  about  that. 

Q.  When  was  that  arrangement  made  ?  A.  Some  time  anterior  to  Febru- 
ary 7th,  in  the  early  part  of  the  controversy. 

Q.  I  asked  you  how  you  obtained  that  letter — from  whom  ?  How  came  it 
afterwards  in  your  possession  ?  A.  It  was  returned  by  Theodore  Tilton  to 
me. 

Q.  Do  you  know  whether  Mrs.  Tilton  received  it  ?  A.  I  do  not  know ; 
Theodore  Tilton  said  he  delivered  it  to  her. 

Q.  What  did  you  do  with  the  letter  ?     A.  I  gave  it  to  Theodore  Tilton. 

Q.  For  delivery  ?     A.  For  delivery. 

Mr.  Evarts, — It  was  open,  I  suppose  ? 

Mr.  Fnllerton.—Qe9}iid  ? 

The  Witness. — It  was  an  open  letter. 

Q.  I  am  requested  to  ask  you  when  Mr.  Tilton  returned  to  you  the  letter 
addressed  by  Mr.  Beecher  to  Mrs.  Tilton  ?    A.  Shortly  after  the  date  of  it. 

Q.  [Handin*^  letter  to  witness.]  Look  at  the  paper  now  shown  you,  and 
say  from  whom  you  received  it  ?    A.  From  IVIr.  Beecher. 

Q.  When  ?    A.  After  my  return  from  the after  April  the  15th  some 

time 1  think  that  was  the  date  I  returned  from  the  South.     It  was  after 

my  return. 

Q.  You  may  state  when  you  left  for  the  South,  and  when  you  returned  from 
the  South  ?  A.  I  think  the  date  of  my  departure  was  March  2d,  1871,  and  I 
returned  April  15th. 

Q.  During  that  period,  where  were  you  ?  A.  In  Florida  and  Georgia — 
generally  South. 

Q.  How  long  after  your  return  was  it  that  this  letter  now  in  your  hand 
was  given  to  you  by  Mr.  Beecher  ?  A.  Not  very  long.  I  don't  remember  the 
date. 

Q.  What  did  he  state  when  he  gave  it  to  you  ?  A.  He  said  he  had 
received  it  from  Elizabeth. 

Q.  Did  you  make  any  observation  at  the  time  ?  A.  No ;  I  don't  remem- 
ber that  I  did ;  I  think  I  made  an  observation  like  this,  that  it  was  an  act  of 
good  faith  on  his  part  to  give  it  to  me. 

Mr,  FuUerton. — I  offer  the  letter  in  evidence. 

"  Wednesday— -My  Dear  Friend:  Does  your  heart  bound  foirard  all  as  it 
used  ?  So  does  mine  1  I  am  myself  again.  I  did  not  dare  tell  you  till  I  was 
9ure;  but  the  bird  has  sung  in  my  heart  these  four  weeks,  and  he  has  cove- 
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nanted  with  me  never  again  to  leave.  **  Spring  hcLScome*'  Because  I  thought 
it  would  gladden  you  to  know  this,  and  not  to  trouble  or  embarrass  you  in  any 
iray,  I  now  write.  Of  course  I  should  like  to  share  with  you  mj  joy ;  but  can 
wait  for  the  Beyond. 

"  When  dear  Frank  says  I  may  once  again  go  to  old  Plymouth,  I  will  thank 
the  dear  Father." 

[Letter  marked  "Exhibit  No.  12."] 

Mr,  Evarts. — There  is  no  date  to  that  letter  ? 

Mr.  Fuller  ton, — There  is  no  date  to  it. 

Mr.  FuUerton. — In  whose  handwriting  is  that  letter?  A.  EUzabeth  Tilton's. 

Q.  And  do  you  observe  there  the  words  at  the  head  of  it,  '*  Received 
March  8tb  "  ?    A.  Yes,  sir. 

Q.  In  whose  handwriting  is  that  ?    A.  Mr.  Beecher's. 

Q.^Was  that  on  the  letter  when  he  handed  it  to  you  ?    A.  Yes,  sir. 

Mr.  Evarts. — Is  the  letter  signed  ? 

Mr.  Fullerton. — The  letter  is  not  signed. 

Mr.  Evarfs. — ^If  your  Honor  please,  all  these  letters  that  we  have  seen  are 
obN-iously  letters  that  were  contained  in  envelopes,  as  you  can  s«e  by  their 
shape  that  they  are  not  complete  sheets  that  were  folded  and  addressed,  and 
as  yet  no  envelopes  have  been  introduced.  I  call  attention  to  it,  and  of  course 
I  would  like  to  have  the  envelopes. 

Mr.  Morris. — We  have  them. 

Mr.  Evarts. — Well,  we  would  like  to  have  them. 

Mr.  Fullerton. — [Handing  envelope  to  witness].  Look  at  the  envelope  I  now 
show  you,  and  say  in  whose  hand  the  superscription  is  ?   A.  In  Mr.Beecher^s. 

Q.  [Handing  letter  to  witness.]  Look  at  the  letter  I  now  show  you,  and 
say  in  whose  handwriting  it  is  ?    A.  Mr.  Beecher's. 

Mr.  Fullerton. — 1  offer  this  in  evidence.     I  read  the  letter. 

Mr.  Evarts. — We  understand  this  letter  is  now  offered  to  be  read  as  having 
been  enclosed  in  that  envelope. 

Mr.  Fullerton. — I  don't  offer  it  as  having  been  enclosed  in  that  envelope 
now.  I  have  proved  the  envelope  to  be  in  the  handwriting  of  Mr.  Beecher, 
and  I  have  proved  the  letter  to  be  in  his  handwriting  also. 

Judge  Neilson. — You  didn't  interrogate  him  as  to  the  connection  of  the 
two  papers. 

Mr.  Fullerton. — No,  sir;  because  he  does  not  know. 

Mr.  Evarts. — I  asked  for  envelopes  that  accompanied  the  letters  to  the 
parties,  and  I  want  the  envelopes  and  the  letters  to  go  together. 

Mr.  Fullerton.  —Whenever  the  time  conies  for  me  to  prove  that  letter  was 
sent  in  that  envelope,  I  shall  do  so;  I  can  not  do  it  with  the  present  witness. 

Mr.  Evarts. — You  proposed  it. 

Mr.  Fullerton. — No;  1  proposed  it  so  far  as  to  put  it  in  evidence,  and  have 
them  marked  for  identification,  so  as  to  be  ready  to  go  a  step  further  and 
put  them  in  evidence. 

Mr.  Evarts. — I  want  them  connected. 

Judge  Neilson. — On  the  assumption  that  you  will  do  that,  it  is  proper. 

Mr.  Beach. — If  the  gentleman  wants  them  connected,  let  him  connect  them. 

Mr.  Evarts. — You  bring  now  papers  and  put  them  in  the  witness'  hands. 
After  I  have  asked  for  the  envelopes  and  letters,  then  you  produce  this  letter 
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and  that  euvelope  and  put  them  in  this  witness'  hands.  I  observe  there  is  no 
such  relation  between  the  two  papers  as  necessarily  connects  them,  and  then 
I  ask  you  if  you  put  them  together  as  one  letter,  as  they  are,  as  I  suppose, 
and  I  don't  want  you  to  separate  them  hereafter. 

Mr,  Fnllerton, — I  don't  propose  to  separate  them  hereafter. 

Mr.  Evarts, — Then  go  on. 

Mr.  Fullerton. — I  will  go  on  when  it  suits  me  to  go  on ;  I  don't  propose  to 
take  orders  from  you  in  that  spirit.  I  think  you  have  a  little  forgotten  your- 
self to  day. 

Mr.  Evarts. — Go  on;  I  waive  my  objection. 

Mr,  Fullerton. — I  have  proceeded,  if  your  Honor  please,  in  an  orderly 
course.  I  put  the  envelope  in  the  hands  of  the  witness,  and  I  provM  the 
superscription  to  be  in  the  handwriting  of  Mr.  Beecher.  I  then  proposed  to 
have  it  marked  for  identification.  I  proved  by  the  same  witness  a  letter  id 
the  handwriting  of  Mr.  Beecher,  which  I  propose  to  read  in  evidence  now, 
and  if  it  subserves  our  purpose  hereafter,  and  not  without,  we  shall  prove  by 
another  witness  that  that  letter  was  in  that  envelope. 

JuDGK  Neilson*. — Meantime  this  envelope  is  marked  for  identification. 

Mr.  Fullerton. — That  is  all  that  we  propose  to  do  with  it  now,  except 
either  on  our  own  motion  or  on  the  dictation  of  my  adversary. 

Judge  Neilson. — Counsel  don't  intend  to  dictate. 

Mr.  Fullerton. — It  looks  very  much  like  it.     [Reading.] 

"  The  blessing  of  God  rest  upon  youl  Every  spark  of  light  and  warmth  in 
your  own  house  will  be  a  star  aud  suu  iu  my  dwelling!  Your  note  broke  like 
Spring  upon  Winter,  and  gave  mean  inward  rebound  toward  life.  No  one  can 
ever  know — none  but  God — tlirough  what  a  dreary  wililernrss  I  have  wandered  I 
There  was  Mt.  Sinai — there  was  the  barren  sand — and  there  was  the  alternation 
of  hope  and  despair,  that  marked  the  pilgrimage  of  old.  If  only  it  might  lead  to 
the  Promised  Land! — or,  like  Moaes,  shall  I  die  on  the  border?  Your  hope  and 
courage  are  like  medicine.  Should  God  inspire  you  to  restore  and  rebuild  at 
home — and  while  doing  it — to  cheer  and  sustain  outside  of  it,  another  who  sorely 
needs  help  in  heart  and  spirit,  it  will  prove  a  life  so  noi)le  a.s  few  are  able  to  live, 
and,  in  another  world,  the  emancipated  soul  may  utter  thanks! 

•'  If  it  would  be  of  comfort  to  you,  now  and  then,  to  send  me  a  letter  of  true 
inward nens — the  outcome  of  your  inner  life,  it  would  be  safe — for  I  am  now  at 
home  here  with  my  sister  ;  and  it  is  permitted  to  you  and  will  be  an  exceed- 
ing refreshment  to  me— for  your  heart  experiences  are  often  like  bread  from 
heaven,  to  the  hungry.  Qod  has  enriched  your  moral  nature.  May  not  others 
partake  V" 

[Letter  marked  "  Exhibit  No.  13."] 

Mr.  Fullerton. — That  letter,  if  the  court  please,  is  also  without  signature, 

Q.  Do  5'ou  know  anything  of  the  writing  of  that  letter  ?     A.  No,  sir. 

Q.  Your  permission,  then,  was  not  obtained,  nor,  so  far  as  you  know,  was 
Theodore's  obtained  for  the  writing  of  that  letter  ?    A.  No,  sir. 

Mr.  Fullerton. — ^I  desire  to  have  the  envelope  marked  for  identification. 

[Envelope  marked  *•  No.  13,"  for  identification.] 

Q.  [Handing  paper  to  witness.]  I  now  show  you  another  paper,  and  ask 
you  whose  handwriting  it  is  ?    A.  Elizabeth  Tilton's. 

Q.  Did  it  come  into  your  possession  at  any  time  ?  A.  Yes,  sir.  Did  it 
what,  sir  ? 
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Q.  Did  it  come  to  you  in  your  possession  ?  A.  It  came  into  my  posses- 
f'ion;  yes,  sir. 

Q.  From  whom  did  you  receive  it  ?    A.  From  Mr.  Beecher. 
Mr,  FulUrton. — I  offer  the  letter  in  evidence. 

Mr,  FuUerton, — [Reading.] 

"  Friday,  Apr.  21,  1871. 
"Mr.  Bkecher  : 

"As  Mr.  Moulton  has  returned,  will  you  not  use  your  influence  to  have  the 
papers  In  his  possession  destroyed  ?  My  heart  bleeds  night  and  day,  at  the  in- 
jusiice  of  their  existence." 

[Ivetter  marked  "  Exhibit  No.  14."] 

Mr,  F^iUerton. — No  signature. 

Q.  [BKinding  letter  to  witness.]  I  hand  you  still  another  letter,  and  state 
to  me,  if  you  please,  in  whose  handwriting  it  is  ?    A.  Elizabeth  Tilton's. 

Q.  From  whom  did  you  receive  it,  if  anyone  ?    A.  From  Mr.  Beecher. 

Q.  When  ?  A.  Does  it  bear  date  ?  I  did  not  look  to  see  whether  it  bore 
date. 

Q.  May  3d,  1871  ?    A.   About  that  time,  sir. 

Mr.  FuUertcn. — I  offer  it  in  evidence. 

"  Brooklyn,  May  8,  71. 
•*  Mr.  Beecher 

"  My  future  either  for  life  or  death,  would  be  happier,  could  I  but  feel  that  you 
forgate  mc  while  you  forget,  me.  In  all  the  sad  complications  of  the  past  year, 
my  endeavor  was  to  entirely  keep  from  you  all  suffering,  to  bear  myself  alone, 
leaviug  you  forever  ignorant  of  it.  My  weapons  were  love,  a  larger  untiring 
generosity,  and  nest-hiding  /" 

[To  Mr.  Shearman.]  ^'Nest-hiding"  is  underscored,  I  believe,  Mr. 
Shearman  ? 

Mr,  Shearman, — Yes,  sir. 

Mr.  FulUrton. — And  an  exclamation  mark  after  it  ? 

Mr.  Shearman, — Yes,  sir. 

Mr.  FulUrton. — [Continuing  the  reading  of  the  letter.] 

**  That  I  failed  utterly  we  both  know.     But  now  I  ask  forgiveness." 
[Letter  marked  "  Exhibit  No.  15."] 

Q.  Do  you  remember,  some  time  after  the  receipt  of  this  letter  that  has 
been  shown  to  you,  of  a  poem  that  was  publislied  in  The  Oolden  Age^  Theo- 
dore Tilton  being  the  author  ?     A.  Yes,  sir. 

Mr.  Edarts. — How  is  that  relevant,  if  your  Honor  please — a  poem  by  Mr. 
Tilton  ? 

Mr.  FulUrton. — His  Honor  don't  know  as  well  as  I  do  how  it  is  relevant. 

Mr.  Evarts. — Of  course  not. 

Mr.  FulUrton. — ^Perhaps  I  had  better  tell ;  I  have  not  got  to  that  point  yet. 
I  will  state  to  your  Honor,  when  it  is  proposed  to  be  read,  what  the  per- 
tinency of  it  is. 

Q.  Do  you  recollect  that  poem  ?    A.  Very  well,  indeed,  sir. 

Q.  State  what  followed  between  you  and  Mr.  Beecher,  if  anything,  after 
che  publication  of  that  poem  ?    A.  I  saw  Mr.  Beecher. 

Q.  Where  ?  A.  Walking  over  to  New  York  with  him — ^I  had  crossed 
from  the  Brooklyn  shore  with  him. 
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Q.  Wliat  did  he  say  in  regard  to  that  poem  ?  A.  He  said  that  he 
very  sorry  that  it  bad  heen  puhlished ;  that  it  almost  broke  his  heart  to  read 
it;  that  he  thought  that  Theodore  Tilton  ought  not  to  have  published  it;  that 
he  considered  it  virtually  a  telling  of  the  story  of  himself  and  Elizabeth. 
He  said  he  thought  it  was  indelicate  for  Theodore  to  have  done  it.  I  f^oeas  I 
said  that,  by  the  way,  myself  ;  yes,  sir,  I  said  that. 

Q.  That  it  was  indelicate  ?    A.  Yes,  sir;  I  said  it. 

Q.  Was  there  anything  said  about  it  being  a  breach  of  the  understanding 
about  keeping  the  matter  secret  ?    A.  No,  sir;  not  that  I  remember. 

Mr,  FuUerton, — ^I  now  offer  the  poem  in  evidence. 

It  is  entitled,  "  Sir  Marmaduke's  Musings.     By  Theodore  Tilton  "  : 

"  I  won  a  noble  fame, 
But,  with  a  sudden  frown. 
The  people  snatched  my  crown. 
And  in  tne  mire  trod  down 
My  lofty  name. 

I  bore  a  bounteous  purse, 
And  beggars  by  the  way 
Then  blessed  me  day  by  day. 
But  I,  grown  j)oor  as  they, 
Have  now  their  curse. 

I  gained  what  men  call  friends. 
But  now  their  love  is  hate, 
And  I  have  learned  too  late 
How  mated  miuds  unmate. 
And  friendflhip  ends. 

I  clasped  a  woman's  breast. 
As  if  her  heart  I  knew. 
Or  fancied, would  be  true, 
Who  proved — alas,  she  too  I 
False  like  the  rest. 

I  now  am  all  bereft — 
As  when  some  tower  doth  fall. 
With  battlements  and  wall. 
And  gate  and  bridge  and  all — 
And  nothing  left. 

But  I  account  it  worth 
All  pangs  of  fair  hopes  crossed — 
All  loves  and  honors  lost — 
To  eain  the  heavens  at  cost 
Of  losing  earth. 

So,  lest  I  be  inclined 

To  render  ill  for  ill— 

Henceforth  in  me  instil, 

Oh  God,  a  sweet,  good-will 

To  all  mankind. 
•*  Sleepy  Hollow,  November  1, 1871." 
[Poem  marked  "  Exhibit  No.  16."] 

AFTERNOON  SESSION. 

Francis  D.  Moulton'b  direct  examination  was  resumed. 
Mr,  FuUerton, — [Handing  witness  a  paper.]    The  paper  being  shown  you, 
I  ask  whether  you  ever  saw  it  before  ?    A.   Tes,  sir;  I  have  seen  it  before. 
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Q.  Where  ?     A.  It  was  sent  to  me  by  Mr.  Beecher. 

Q.  In  whose  handwriting  is  it  ?    A.  Henry  Ward  Beecher'a. 

Q.  Did  you  have  any  conversation  at  the  time  ?  A.  About  that  time  we 
had  conversations ;  yes,  sir. 

Q.  Anything  to  which  the  letter  may  relate  ?  A.  Yes,  sir;  with  reference 
to  dropping  Theodore  Tilton's  name  from  the  roll  of  the  charch. 

Q.  State  what  that  conversation  was,  if  it  were  prior  to  the  writing  of  the 
letter  in  question.  A.  Mr.  Beecher  said  he  was  exceedingly  anxious  that  Mr. 
Tilton  should  take  some  action  by  which  his  name  should  be  dropped  from 
the  roll — voluntary  action  on  his  part.  The  conversation  that  I  had  with  him 
on  that  subject  was  some  time  prior  to  this  note. 

Mr.  Fullerton. — I  oflfcr  it  in  evidence. — [Handing  the  letter  to  defendant'e 
counsel.] 

Q.  In  that  conversation  did  Mr.  Beecher  give  any  reasons  why  he  thought 
that  course  was  advisable;  if  so,  state  what  they  were?  A.  Mr.  Beecher 
said  he  thought  it  would  save  trouble  in  the  church  if  they  were  free  from 
responsibility  for  him.  He  said  that  if  he  was  no  longer  a  member  of  the 
church,  why,  then,  they  could  not  investigate  him  as  a  church.  He  said  he 
thought  there  would  not  be  any  safety  unless  he  did  have  his  name  dropped 
from  the  roll  of  the  church  by  letter,  in  keeping  the  scandal  down — ^the  facts 
in  regard  to  Mr.  Beecher  and  Mrs.  Tilton. 

Mr.  Fullerton. — [Reading  the  letter.] 

**  My  Dear  Friend  :  There  are  two  or  three  who  feel  anxious  to  press  action  on 
the  case.  It  will  only  serve  to  raise  profitless  excitement  where  we  need  to  have 
quieting. 

"There  are  already  complexities  enough.  We  do  not  want  to  run  the  risk  of 
the  complications  wh.  in  such  a  body,  no  man  can  foresee,  and  no  one  control. 
Once  free  from  a  senwe  of  responsibility  for  Am,  and  there  would  be  a  strong 
tendency  for  kindly  feeling  to  set  in,  wh.  now  is  checked  by  the  membership, 
without  attendance,  sympathy,  or  doctrinal  agreem*-nt. 

"  Since  the  connection  is  really  formal  and  not  vital  or  sympathetic,  why 
should  it  continue,  with  all  the  risk  of  provoking  irritating  measures?  Every 
day's  reflection  satisfies  me  that  this  is  the  course  of  wisdom,  and  that  T.  will  be 
the  stronger,  and  B.  the  weaker  for  it.  You  said  that  you  meant  to  effect  it. 
Can't  it  be  done  promptly  ?  If  a  letter  is  written  it  had  better  be  very  short, 
simply  annonncing  withdrawal — and,  perhaps  with  an  expression  of  kind  wishes 
— &c.*  You  will  know.  1  shall  be  in  town  Monday  and  part  of  Tuesday.  Shall 
I  hear  from  vou  ? 

'•Dec.  3, ''71." 

[Letter  marked  "  Exhibit  No.  17."] 

Q.  What  occurred  after  the  writing  of  that  letter,  if  anything  ?  A.  I 
think  I  met  Mr.  Beecher  after  the  letter,  and  told  him  that  I  would  try  to 
effect  his  wishes  in  that  matter  with  Theodore  Tilton. 

Q.  Was  anything  done  ?  A.  I  think  it  was  subsequent  to  the  letter. 
Yes,  sir;  something  was  done.  Theodore  Tilton  wrote  a  letter — I  don't  re- 
member to  whom,  whether  it  was  to  the  trustees  of  the  church  or  not — but 
wrote  a  letter  disavowing  connection  with  it. 

Mr.   Ecarts. — No  matter  about  the  letter;  it  will  speak  for  itself. 

The  Witness. — Yes. 

Q.  There  is  still  unother  letter,  Mr.  Moulton.     [Handing  witness  a  letter.] 
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State  whether  you  know  anything  of  it  ?  A.  It  is  in  Henry  War<l  Beecher'B 
handwriting. 

Q.  The  envelope  also?  [Handing  witness  the  envelope.]  A.  Yea,  sir;  the 
envelope  also. 

Mr,  FuUerton. — ^I  offer  it  in  evidence. 

"20  Jan., '72. 

"  *  Now  may  the  God  of  Peace  that  brought  again  from  the  dead  oar  Lord 
Jesus,  that  great  Sliepherd  of  the  sheep,  through  the  blood  of  the  everlasting 
covenant,  make  you  perfect  in  every  good  work  to  do  his  will,  working  in  yoa 
that  which  is  well-pleasing  in  His  sight  through  Jesus  Christ.' 

"TliiH  is  my  prayer,  day  and  night.  This  world  ceases  to  hold  me  as  it  did.  I 
live  in  the  thought  and  hope  of  the  coming  immortality  and  seem  to  myself, 
most  of  the  time  to  be  standing  on  the  edge  of  the  other  life,  wondering 
whether  I  may  not  at  any  hour  hear  the  call  '  Come  up  hither.' 

"  I  shall  be  in  New  Haven  next  week  to  begin  my  course  of  lectures  to  the 
theological  classes,  on  preaching.  My  wife  tiSses  boat  for  Havana  and  Florida, 
on  Thursday. 

•*  I  called  on  Wednesday,  but  you  were  out. 

**  I  hope  you  are  growing  stronger  and  happier.  May  the  dear  Lord  and  Saviour 
abide  with  you.  Very  truly  yours, 

H.  W.  Bkbchkb." 

[Letter  marked  "  Exliibit  No.  18."] 

Mr.  FuUerton, — ^I  also  read  envelope. 

Brooklyn,  January  20,  8  P.M.  New  York,  Mrs.  Elizabeth  Tilton,  Livingston- 
street,  Brooklyn. 

[Marked  "'Exhibit  18."  for  identification.] 

Q.  Still  another  letter,  Mr.  Moulton,  and  state  in  whose  handwriting  it  is? 
[Handing  witness  a  letter.]    A.  In  the  handwriting  of  Henry  Ward  Beecher. 
Q.  To  whom  was  that  letter  written  ?    A.  Written  to  me. 
Q.  Did  you  receive  it  ?    A.  I  did. 
Q.  From  him  ?    A.  Yes,  sir. 
Mr,  Fullerton,  — I  offer  it  in  evidenee. 

"  Monday,  Feby  5,  '72. 

'*  Mt  Deak  Fkiknd  :  I  leave  town  to-day — and  expect  to  pass  thro.  fr.  Phila.  to 
New-Haven.     Shall  not  be  here  till  Friday. 

"  About  three  weeks  ago  I  met  T.  in  the  cars  going  to  B.  He  was  kind.  We 
talked  much.  At  the  end,  he  told  me  to  go  on  with  my  work  without  the 
least  anxiety,  in  so  far  as  his  feelings  and  actions  were  the  occasion  of  appre* 
hension. 

"  On  returning  home  from  New-Uaven, (where  I  am  three  days  in  the  week, 
delivering  a  course  of  lectures  to  the  theological  students),  I  found  a  note  from 
E.  Baying  that  T.  felt  hard  toward  me,  and  was  going  to  see  or  write  me  before 
leaving  for  West.  She  kindly  added,  *  Do  not  be  cast  down.  I  bear  this 
almost  always,  but  the  God  in  whom  we  trust  will  delicer  us  all  »afely.  I  know 
you  do  and  are  willing  abundantly  to  help  him  and  I  also  know  your  embarrass- 
ments.* These  wore  words  of  warning,  but  also  of  consolation,  for  I  believe  E. 
is  beloved  of  Ood,  and  that  her  prayers  for  me  are  sooner  heard  than  mine  for 
myself  or  for  her.  But  it  seems  that  a  change  has  come  to  T.  since  I  saw  him  in 
the  cars.  Indeed,  ever  since  he  has  felt  more  intensely  the  force  of  feeling  in 
society  and  the  limitations  wh.  environ  his  enterprise,  he  has  growingly  felt  that 
1  had  a  power  to  help  wh.  I  did  not  develop,  and  I  believe  that  you  have  partici- 
pated in  the  feeling.  It  is  natural  that  you  should.  T.  is  dearer  to  you  than  I 
can  be.  He  is  with  you.  All  his  trials  lie  open  to  your  eye  daily.  But  I  see 
you  but  seldom,  and  my  personal  relations,  environments,  necessities,  limitations, 
dangers,  and  perplexities  you  cimnot  see  nor  iniai^ine.  If  I  had  not  gone  through 
this  great  year  of  Barrow,  i  would  not  have  believed  that  anyone  could  paaa 
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thro,  my  experience,  and  be  alite,  or  sane.  I  have  been  the  center  of  three 
diHtinct  circles,  each  one  of  wh.  required  clear-mindedness  and  peculiarly  in- 
ventive or  origiuiting  powers,  viz.: 

"1.  The  great  church. 

"  2.  The  jieicspnper. 

*'  8.  The  Book. 

"  The  first  I  could  neither  get  out  of,  nor  slight.  The  sennUveness  of  so  many 
of  my  people  would  have  made  any  appearance  of  trouble,  or  any  remission  of 
force  an  occasion  of  alarm,  and  notice,  and  have  excited,  when  it  was  impor- 
tant that  rumors  sh.  die  and  everything  be  quieted. 

•*  The  newspaper  I  did  roll  oif,  doing  but  little  except  give  general  directions, 
and  in  so  doing,  I  was  continually  spurred  and  exhorted  by  those  in  interest.  It 
could  not  be  helped. 

"  Tlie  Life  of  Christ,  long  delayed,  had  locked  up  the  capital  of  the  firm,  and 
was  likely  to  sink  them,  ^nished  it  mttst  be.  Was  ever  book  born  of  such 
sorrow  as  that  was  ?    The  interior  history  of  it  will  never  be  written. 

"  During  all  this  time,  you,  literally,  were  all  my  stay  and  comfort.  1  should 
have  fallen  in  the  way  but  for  the  courage  wh.  you  inspired  and  the  hope  wh. 
you  breathed. 

*'  My  vacation  was  profitable.  I  came  back,  hoping  that  the  bitterness  of 
death  was  passed.  But  T.'s  troubles  brought  back  the  cloud — with  even  severer 
suffering.  For,  all  this  fall  and  winter  I  have  felt  that  you  did  not  feel  satisfied 
with  me,  and  that  I  seemed  both  to  you  and  T.,  as  contenting  myself  with  a 
cautious  or  slugjifish  p')licy,  willing  to  save  myself,  but  not  to  risk  anything  for 
T.  I  have  again  and  again  probed  my  heart  to  see  whether  I  was  truly  liable  to 
such  feeling,  and  the  response  is  unequivocal  that  I  am  not. 

"  No  man  can  seethe  dilliculties  that  environ  me,  unless  he  stands  where  I 
do.  To  say  that  I  have  a  church  on  my  hands  is  simple  enough — but  to  have  the 
hundreds  and  thousands  of  men  pressing  me,  each  one  with  his  keen  suspicion, 
or  anxiety,  or  zeal  ;  to  see  tendencies  wh.  if  not  stopped,  wd.  break  out  into  ruin- 
ous defense  of  me  ;  to  stop  them  without  seeming  to  do  it  ;  to  prevent  any  one 
questioning  me  ;  to  meet  and  allay  prejudices  against  T.  wh.  had  their  beginning 
yeiirri  before  this  ;  to  keep  serene,  as  if  I  was  not  alarmed  or  disturbed  ;  to  be 
cheerful  at  home,  and  among  friends,  when  I  was  suffering  the  torments  of  the 
damned  ;  to  pass  aleeplevss  nights  often  and  yet  to  come  up  fresh  and  full  for 
Sunday, — all  this  may  be  talktd  about,  but  the  real  thing  can  not  be  understood 
fr.  the  outside,  nor  its  wearing  and  grinding  on  the  nervous  system. 

'*  God  knows  that  I  have  put  more  thought,  and  judgment,  and  earnest  desire, 
into  my  efforts  to  prepare  a  way  for  T.  and  E.  than  ever  I  did  for  myself,  a 
hundredfold  ! 

•*  As  to  the  outside  public,  I  have  never  lost  an  opportunity  to  soften  prejudices, 
to  refute  falsehoods,  and  to  excite  kindly  feeling,  among  all  whom  I  meet.  I 
am  thrown  among  clergymen,  public  men,  and  generally,  the  makers  of  public 
opinion,  and  1  have  used  every  rational  endeavor  to  repair  the  evils  wh.  have 
been  visited  upon  T.,  and  with  increasing  success. 

"  But  tht*  roots  of  this  prejudice  are  long.  The  catastrophe  wh.  precipitated 
him  from  his  place  only  disclosed  feelings  that  had  existed  long.  Neither  he, 
nor  you,  can  be  aware  ot  the  feelings  of  classes  in  society,  on  other  grounds  than 
late  rumors.  I  mention  this  to  explain  \Vhy  1  kiiow  with  absolute  certainty — that 
no  mere  statement,  letter,  testimony,  or  affirmation,  will  reach  the  root  of  affairs 
and  reinstate  them.  Time  and  work  will.  But  chronic  evil  requires  chronic 
remedies. 

*'  If  ray  destruction  wd.  place  him  all  right,  that  shall  not  stand  in  the  way. 
I  am  willing  to  step  down  aud  out.  No  one  can  ofEer  more  than  that.  That  I 
do  offer.  Sacrifice  me  without  hesitation  if  yoa  can  clearly  see  your  way  to  his 
safety  and  happiness  thereby. 

'*  I  do  not  think  that  anything  would  be  gained  by  it.  I  should  be  destroyed, 
but  he  would  not  be  saved.  E.  and  the  children  would  have  their  future  clouded. 

"  In  one  point  of  view,  I  could  desire  the  sacrifice  on  my  part.  Nothing  can 
possibly  be  so  bad  u?  the  horror  of  great  darkness  in  wh.  I  spend  much  of  my 


384  TESTIMONY    OF    F,    D.    MOULT  ON.  [8th  Day. 

time.  I  look  upon  death  as  sweeter- faced  than  any  friend  I  have  in  the  world. 
Life  would  be  pleasant  if  I  could  see  that  rebuilt  which  is  shattered.  But  to 
live  on  the  sharp  and  ragged  edge  of  anxiety,  remorse,  fear,  despair,  and  yet  to 
put  on  all  the  appearance  of  serenity  and  happiness,  can  not  be  endured  mach 
longer. 

•*  I  am  well-nigh  discouraged.  If  you,  too,  cease  to  trust  me — to  love  me — I 
am  alone — I  had  not  another  person  in  the  world  to  whom  I  could  go. 

**  Well,  to  God  I  commit  all.  Whatever  it  may  be  here,  it  shall  be  well 
there.  With  sincere  jrratitude  for  your  heroic  friendship  and  with  sinceru 
affection,  even  tho'  vou  love  me  not,  I  am  yours  (tho*  unknown  to  you). 

(Signed)  H.  W.  B." 

[letter  marked  "Exhibit  No.  19."] 

Q.  I  omitted  to  ask  you  a  question  in  reference  to  the  last  letter  but  one 
which  I  read  in  evidence,  which  is  marked  *' Exhibit  18,"  in  which  occurs 
this  sentence :  **  My  wife  takes  boat  for  Havana  and  Florida  on  Thursday." 
Was  that  letter  written  with  your  knowledge  or  approbation  ?  A.  No,  sir;  I 
didn't  know  anything  about  the  letter. 

Q.  In  whose  handwriting  is  the  paper  I  now  hand  you  ?  [Handing  witness 
a  paper.]     A.  Henry  Ward  Beecher's. 

Mr.  Fullerton. — [Reading  the  paper.] 

**My  Dear  Mrs.  Tilton  :  If  I  don't  see  you  to-morrow  night  I  will  next 
Friday — for  I  shall  be  gone  all  the  fore  part  of  next  week. 

Truly  yours,  H.  W.  B.** 

[Letter  marked  '*  Exhibit  No.  20."] 

Q.  Again,  in  whose  handwriting  is  the  paper  that  I  now  show  you?  [Hand- 
ing witness  a  paper.]     A.  In  the  handwriting  of  Mr.  Beecher. 
Mr.  Fullerton. — [Reading  the  letter.] 

"  Monday. 

**  My  Dear  Friend:  I  called  last  evening  as  agreed, but  you  had  stepped  out. 
On  the  way  to  church  last  evening  I  met  Claflin.  He  says  that  B.  denies  any 
puch  treacherous  whisperings,  and  is  in  a  riglit  state. 

*'  I  mentioned  n)y  proposed  letter.  He  likes  the  idea.  I  read  him  the  draft  of 
it  (in  lecture  room).  He  drew  back  and  said,  better  not  send  it.  1  asked  him  if  B. 
had  ever  made  him  statement  of  the  very  bottom  facts, — if  there  were  any 
charges  I  did  not  know.  He  evaded,  and  intimated  that  if  he  had,  he  hardly 
would  be  right  in  telling  me.  I  think  he  would  be  right  in  telling  you — ought 
to.     1  have  not  sent  any  note   and  have  destroyed  that  prepared. 

'*  The  real  point  to  avoid  is,  to  an  appeal  to  church,  and  then  a  council. 

"  It  would  be  a  conflagration  and  give  every  possible  chance  for  parties,  for 
hidings  and  evasions,  &c.,  and  increase  an  hundred-fold  the  scandal,  without 
healing  anything. 

"  I  shall  see  you  as  soon  as  1  return. 

'*  Meantime  I  confide  everything  to  your  wisdom — as  I  always  have,  and  with 
such  success  hitherto  that  I  have  full  trust  for  future. 

**  Don't  fail  to  see  C.  and  have  a  full  and  confidential  talk, 

*'  Yours,  ever, 

[Letter  marked  "  Exhibit  No.  21."] 

Q.  That  letter  was  addressed  to  you,  I  believe  ?    A.  Yes,  sir. 

Q.  When  was  it  received,  as  near  as  you  can  tell  ?  A.  I  don^t  remember, 
sir.  If  you  will  let  me  look  at  the  letter,  perhaps  I  can  tell  you  something 
about  it.  [Looking  at  the  letter.  ]  It  was  received  before  May  25th,  1873. 
I  fix  the  date  by  this  fact,  that  Mr.  Bowen  was  reported  to  be  reiterating  the 
charges  against  Mr.  Beecher,  and  I  had  a  conference  with  him  shortly  aftei 
this  letter,  I  think. 
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Q.  Do  you  know,  from  anything  that  occurred  between  you  and  Mr.  Beecher^ 
who  Mr.  B.  is  in  that  letter  ?    A.  Yes,  sir;  Mr.  Bowen. 

Q.  And  who  is  C.  named  in  that  letter  ?    A.  Mr.  Claflin. 

Q.  Do  you  know  what  proposed  letter  there  was  at  that  time,  which  is 
spoken  of  in  this  communication  ?  A.  There  was  a  proposed  letter  to  Mr. 
Boweu. 

Mr.  Evarfs. — Well,  what  passed  between  you  and  Mr.  Beecher  ?  A.  Mr. 
Beech er  and  myself  had  a  conference,  and  he  said  he  thought  he  should  write 
a  letter  to  Mr.  Bowen  with  regard  to  his  stories  against  him. 

Mr.  FullerUm. — Is  that  what  is  referred  to  in  this  letter  ? 

Mr.  EcarU, — Well,  let  us  hear  the  conversation. 

Mr,  FuUerton. — You  understand  it.  We  will  come  right  to  it.  [To  the 
witness.]  Now  I  want  to  call  your  attention  to  a  publication  of  Mrs.  Victoria 
WoodhuU  some  time  in  1872.  Do  you  remember  it  ?  A.  I  remember  there 
was  a  publication  from  Victoria  WoodhuU  in  one  of  the  New  York  papers  or 
in  two  of  them — The  Times  or  The  Werld,  or  both. 

Q.  Do  you  recollect  the  date  of  it  ?  A.  No ;  I  don*t  remember  the  date 
just  now.     In  1872. 

Mr,  She/irman,— The  22d  of  May,  1871. 

Mr,  Fallerton. — Yes.  [To  the  witness.]  Did  you  read  that  publication  f 
A.  Yes,  sir.     Are  you  talking  now  about  the  publication  of  1871  or  1872  ? 

Q.  I  am  talking  about  the  card.     A.  Yes,  sir,  I  read  it. 

Q.  May  22d,  1871,  as  my  attention  was  called  to  the  date  ?    A.  Yes,  sir. 

Q.  Look  at  the  paper  I  now  show  you  and  say  whether  it  is  a  correct  copy 
from  the  newspaper  as  you  recollect  it.  [Handing  witness  a  paper.]  A.  Yes,- 
sir;  I  remember  that. 

Mr.  Fallerton, — I  offer  that  in  evidence.  It  is  from  Th>e  World.,  Monday, 
May  22d,  1871. 

A  Card  from  Mrs.  WoodhuU. 

**  To  the  Editor  of  the  World  : 

"  Sir: — Because  I  am  a  woman,  and  because  1  conRcientiously  hold  opinions 
somewhat  different  from  the  self-elected  orthodoxy  whicli  men  find  their  profit 
in  .supporting  and  because  1  think  it  my  bounden  duty  and  my  absolute  right  to 
put  forward  my  opiuif)ns,  and  to  advocate  them  with  my  whole  strength,  self- 
elected  orthodoxy  assails  me,  vilifiea  me,  and  endeavors  to  cover  my  life  with 
ridicule  and  dishonor.  This  has  been  particularly  the  case  in  reference  to  cer- 
tain law  proceedings  into  which  I  was  recently  drawn  by  the  weakness  of  one 
very  near  relative,  and  the  profligate  selfishness  of  other  relations.  One  of  the 
charges  made  against  me  is  that  1  lived  in  the  same  house  with  my  former  hus- 
band. Dr.  WoodhuU,  and  my  present  husband.  Col.  Blood.  The  fact  is  a  fact. 
Dr.  WoodhuU  being  sick,  ailing  and  incapable  of  self-support,  I  felt  it  my  duty 
to  myself  and  to  human  nature,  that  he  should  be  cared  for,  although  his  inca- 
pacity was  in  nowise  attributable  to  me.  My  present  husband. Col.  Blood,  not  only 
approves  of  this  charity,  but  co-operates  in  it.  I  esteem  it  one  of  the  most  vir- 
tuouf^  arts  of  my  life;  but  various  editors  have  stigmatized  me  as  a  living  example 
of  inMiturality  and  unchastity.  My  opinions  and  principles  are  subjects  of 
just  criticism.  1  put  myself  before  the  public  voluntarily.  1  know  full  well 
that  the  public  will  criticise  me  and  my  motives  and  actions  in  their  own  way 
and  at  their  own  time.  I  accept  the  position.  1  except  to  no  fair  analysis  and 
examination,  even  if  the  scalpel  be  a  little  merciless.  But  let  him  that  is  with- 
out sin  cast  the  stone.  1  do  not  intend  to  be  made  the  scapegoat  of  sacrifice  to  be 
offered  up  as  a  victim  to  society  by  those  who  cover  over  the  foulness  of  their 
I.— 25 
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*ivps  and  the  feculence  of  their  thoughts  with  a  hypocritical  mantle  of  fair  pro- 
fessions, and  l)y  diverting  public  attention  from  their  own  iniquity  in  pointing 
the  finger  at  me.  I  know  that  many  of  my  pelf-appointed  judg^-s  and  critics  are 
deeply  tHinted  with  the  vicea  they  condemn  ;  I  live  in  the  house  with  one  who 
was  my  husband  ;  I  live  as  a  wife  with  one  who  in  my  husband  ;  1  believe  in 
ipi ritualism  ;  I  advocate  free  love  in  its  highest,  purest  sense,  as  the  only  care 
for  the  immorality,  the  deep  damnation  by  which  men  corrupt  and  disfigure  God'a 
most  holy  institution  of  sexual  reUuion.  My  judges  preach  against  'free  love' 
openly,  practice  it  secretly  ;  their  outward  seeming  is  fair  inwardly  they  are  full 
of  '  dead  men's  bones  and  all  manner  of  uncleanness.'  For  example,  I  know  of 
one  man.  a  public  teacher  of  eminence,  who  lives  in  concubinage  with  the  wife 
of  another  public  teacher  of  almost  equal  eminence.  All  three  concur  in  de- 
nouncing offenses  against  morality.  *  Hypocrisy  is  the  tribute  paid  by  vice  to 
virtue.'  So  be  it.  But  I  decline  to  stand  up  as  the  '  frightftil  example.'  I 
shall  make  it  my  business  to  analyze  some  of  these  lives,  and  will  take  my 
chances  in  the  matter  of  libel  suits. 

I  have  no  faith  in  critics.     But  I  believe  in  public  justice. 

Victoria  C.  Woodhull. 

*•  (Dated)  New  York,  May  20. 1871." 

[Letter  marked  "Exhibit  No.  22."] 

Q.  After  the  publication  of  that  card,  I  ask  you  what  occurred  with  refer- 
ence to  yourself,  Mr.  Tilton,  and  Mr.  Beecher?  A.  Mr.  Tillon  came  tome 
and  said  that  he  had  been  sent  for  by  Victoria  Woodhull,  that  he  had  gone 
to  see  her,  and  that  she  had  poured  out  upon  him  stories  derogatory  to  the 
character  of  Mr.  Beecher,  and  bad  connected  his  (Mr.  Tilton's)  wife's  name 
with  Mr.  Beecher  as  it  was  connected  in  this  article.  I  saw  Mr.  Beecher 
about  it.  I  told  him  that  I  thought  it  would  be  necessary  in  some  way  to 
influence  that  woman  against  the  publication  of  the  stories;  that  I  thought  I 
ought  to  see  her,  and  he  said  be  hoped  I  would,  and  1  did  sec  her  in  conse- 
quence of  my  consultation  with  Mr.  Beecher. 

Q.  Up  to  that  time  had  you  ever  seen  her  ?  A.  I  saw  her  once  before  I 
saw  Mr.  Beecher;  once  or  twice. 

Q.  Well,  go  on  and  state  what  occurred.     A.  With  Mr.  Beecher  ? 

Q.  Yes,  sir.     A.  I  have  stated  what  occurred. 

Q.  After  seeing  her  did  you  see  Mr.  Beecher.'  A.  Yes,  sir;  I  saw  her 
after  I  saw  Mr.  Beecher,  and  I  saw  Mr.  Beecher  after  I  saw  her. 

Q.  That  is  what  I  wanted  to  call  your  attention  to.  What  did  you  state 
to  Mr.  Beecher  as  having  occurred  between  yourself  and  Mrs.  Woodhull  ? 
A.  I  told  him  that  I  had  said  to  Mrs.  Woodhull  that  the  stories  against  Mr. 
Beecher  had  their  original  foundation  in  stories  told  by  Mr.  Bowen;  that  when 
Mr.  Bowen  was  asked  to  present  the  evidence  upon  which  he  based  his  stories, 
he  did  not  present  that  evidence,  and  I  told  him  I  had  worked  a  fair  influence 
upon  the  woman,  that  I  had  undertaken  to  show  her  how  wrong  it  would  be 
to  be  vindictive;  there  was  nothing  to  be  gained  by  that,  and  said  to  him 
that  I  thought  that  I  found  her  amenable  to  moral  influence,  which  I  under- 
took to  use  upon  her,  and  he  expressed  his  gratification. 

Q.  What  did  he  say  ?  A.  He  said  that  he  was  gratified  that  I  had  had 
the  interview  with  her,  and  thanked  me  for  it. 

Q.  Nothing  was  published,  I  believe,  after  that — for  some  time,  at  least  ? 
A.  No,  sir.  I  believe  there  was,  sir,  a  kindly  article  published  in  Woodhul] 
&  Claflin's  paper  concerning  Mr.  Beecher. 
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Mr.  Evarts, — Well,  unless  the  article  is  to  be  produced,  we  don't  care 
for  it. 

Mr.  Fullerton, — I  ask  you  if  you  recollect  of  anything  else  that  occurred  after 
your  interview  witji  Mr.  Beecher,  and  that  you  have  last  spoken  of  in  regard 
to  tijis  matter  before  the  publication  of  Mrs.  WoodhuU  in  the  autumn  of 
1872  ?    A.  I  don't  at  the  present  moment  remember. 

Q.  Then,  sir,  what  occurred  in  Novembi^-r,  1872,  with  reference  to  Mrs. 
Woodhull  ?    A.  There  was  a  publication  in  WoodhuU  &  Claflin's  paper. 

Q.  In  regard  to  this  ?  A.  Yes,  sir;  in  regard  to  Mr.  Beecher,  Mrs.  Tilton, 
and  Mr.  Tilton. 

Q.  Now,  what  occurred  upon  that  publication  ?  A.  I  saw  Mr.  Beecher 
shortly  after  the  publication. 

Q.  State  what  occurred  between  you  ?  A.  Mr.  Beecher  said  that  he  had 
come  to  consult  with  me  as  to  what  it  was  best  to  do  with  reference  to  that 
publication;  what  reply  could  be  made  to  it,  if  any  reply  could  be  made. 
He  said  he  saw  no  hope  for  him  since  that  story  had  been  published.  I  told 
him  that  I  thought  silence  would  kill  that  story;  and  that  if  he  kept  silent 
with  regard  to  it,  simply  pointing  to  his  past  life  as  an  answer  to  it.  and 
saying  that  if  that  was  not  an  answer  he  did  not  choose  to  mnke  any;  that 
it  would  kill  that  story,  in  my  opinion,  so  far  as  any  evil  effect  of  it  upon  him 
was  concerned.  We  consulted  frequently  concerning  it,  and  did  not  arrive  at 
anv  other  conclusion  than  that  silence  was  best.  I  said  to  Mr.  Beecher,  **If 
I  say  anything  about  it,  I  think  this  will  be  the  best  thing  for  me  to  say 
uniformly;  that  if  the  story  is  true,  it  was  infamous  to  tell  it,  and  if  it  was 
false,  it  was  diabolical  to  have  told  it;  and  that  if  his  life  was  not  an  answer 
to  it,  I  could  not  choose  to  make  any — I  should  not  choose  to  make  any  to 
anybody."  Mr.  Beecher  said  to  me  that  he  thought  it  would  be  judicious  for 
me  to  make  such  reply  as  that;  and  I  met  him  after  this  conversation,  and, 
told  him  that  I  had  made  such  reply  as  that  to  several  parties,  and  it  appeared 
to  satisfy  them.  I  told  him  that  I  had  been  pressed  close  by  cme  or  two 
people,  and  I  had  denied  that  he  was  an  impure  man,  had  denied  that  out- 
right :  I  did. 

Q.  Well,  I  want  to  ask  you  whether  in  this  article  published  by  Mrs. 
Woodhull,  illicit  intercourse  between  Mr.  Beecher  and  Mrs.  Tilton  was 
charged  ? 

Mr,  Evarts, — Oh!  the  article  should  be  produced. 

Mr,  Fullerton. — Well,  if  you  want  the  article 

Mr,  Evarts, — We  don't  want  the  article. 

Mr,  Fullerton, — You  can  have  the  whole  of  it  in,  or  have  that  part  in.  I 
propose  to  leave  it  out  if  you  will  admit  an  answer  to  that  question,  and  pay 
no  further  attention  to  it. 

Mr.  Evarts. — I  can  not  agree  to  any  substitute  for  evidence. 

Mr,  Fullerton, — I  propose  to  give  that  in  evidence,  sir;  whether  that  was 
charged  in  that  paper.     It  is  not  necessary  that  we  should  produce  it  here. 

Judge  Xeilson. — Does  the  learned  counsel  stand  upon  the  objection  that 
the  paper  would  best  show  ? 

Mr,  Evarts. — ^Yes,  sir. 
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Judge  Neilson. — Then  you  can  not  do  it.  You  must  produce  the  paper; 
if  you  produce  the  paper,  and  identify  it,  you  can  eliminate  that  one  sentence. 

Mr.  Fullerton. — Well,  sir,  we  will  go  on,  then,  with  the  evidence,  and  in- 
troduce the  paper  to-morrrow.* 

Q.  I  want  to  ask  you  what  reply  Mr.  Beecher  made,  if  anything,  when  you 
informed  him  that  you  had  denied  flatly  to  two  or  three  persons  that  he  was 
an  impure  man  ?    A.  He  thanked  me  for  the  pains  I  had  taken. 

Q.  Now,  during  these  interviews  between  you  and  Mr.  Beecher  with  refer- 
ence to  that  publication,  where  was  Mr.  Tilton  ?  A.  Mr.  Tilton,  I  believe,  in 
the  beginning,  was  in  New  Ilampshire. 

Q.  And  when  he  returned  di«l  he  participate  in  any  way  ?  A.  Yes;  he  was 
present  at  an  interview  between  Mr.  Beecher  and  myself. 

Q.  What  took  place  at  that  interview  ?  A.  Mr.  Tilton  said  to  Mr.  Beecher 
that  he  was  not  at  all  responsible  for  that  story.  Mr.  Beecher  said  he  did  not 
believe  he  was.  Mr.  Tilton  asked  Mr.  Beecher  how  he  thought  it  was  best  to 
meet  that  story.  Mr.  Beecher  told  him  he  did  not  see  exactly  how  to  meet  it, 
at  that  interview — that  is  what  was  said  there.  I  told  Mr.  Tilton  that  I 
thought  it  was  best  to  be  silent,  not  to  attempt  any  reply  to  the  story.  That 
is  the  substance  of  what  occurred  there. 

Q.  Do  you  recollect  whether  there  was  a  proposed  card  to  publish  in  refer- 
ence to  it  ?    A.  There  was,  subsequent  to  that  interview. 

Q.  When  u^as  this  interview  that  you  now  speak  of  ?  A.  Some  time  sub- 
sequent to  that;  some  time  during  that  mcmth,  or  the  first  part  of  December, 

Q.   When  was  the  interview  at  which  the  proposed  card 

Mr.  Bench, — That  is  the  one  he  has  given  the  date  of,  isn't  it  ? 

Witness. — I  say  it  was  some  time  in  the  latter  part  of  November  or  De- 
cember. 

Q.  Subsequent?    A.  Yes;  subsequent  to  this  interview;  yes,  sir. 

Q.  When  was  the  interview  at  which  the  card  appeared,  or  was  proposed  ? 
-A.  Some  time  after  this  inten'iew,  sir — the  first  interview,  of  which  we  have 
spoken,  between  Mr.  Tilton  and  IVIr.  Beecher;  the  latter  part  of  November  or 
December. 

Mr,  Beach, — Well,  which  was  the  latter  part  of  November?  A.  The  last, 
sir. 

Mr.  Emirts. — When  was  the  other  ?    A.  On  election  day,  I  think,  sir. 

Q.  That  would  be  earlier  ?    A.  Yes,  sir. 

Mr,  Fullerton. — What  occurred  when  the  card  was  proposed  ?  A.  Mr. 
Tilton  declined  to  publish  any  card ;  he  declined  to  consider  such  a  card,  and 
he  said  it  would  only  lead  to  further  controversy,  and  he  could  not  denounce 
those  women  to  save  Mr.  Beecher  from  the  result  of  his  crime. 

Q.  What  did  Mr.  Beecher  reply  to  that  ?    A.  I  don't  remember  his  reply. 

Q.  What  paper  is  that  that  is  now  handed  you  ?  A.  It  is  the  hand- 
writing of  Henry  Ward  Beecher  with  regard  to  the  proposed  card  for  Theo- 
dore Tilton  to  make.  Mr.  Tilton  told  Mr.  Beecher  at  that  interview  that  he 
knew  perfectly  well  the  circumstances  under  which  he  (Mr.  Tilton)  had  come 
in  contact  w^ith  Mrs.  Woodhull,  and  he  said  that  Mr.  Beecher  must  under- 

*  See,  p.        ,  po9t. 
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stand  that  such  a  card  as  that  would  be  a  very  unjust  card,  and  an  untrue 
card  for  iiim  to  publish. 

Mr,  Fullerton. — I  shall  offer  it  in  evidence. 

"  In  ail  unguarded  enthusiasm  I  hoped  well  and  much  of  one  who  lias  proved 
utterly  unprincipled,  I  shall  never  again  notice  her  stories,  and  now  utterly  re- 
pudiate her  statements  made  concerning  me  and  mine." 

[Card  marked  "  Exhibit  No.   23."J 

Mr.  Bvarts. — That  was  the  proposed  card  for  Mr.  Tilton  to  publish  ?  A. 
Mr.  Beecher's  proposed  card  ;  yes,  sir. 

Q.  For  Mr.  Tiltou  to  publish  ?  A.  Yes,  sir;  he  recommended,  certainly, 
Mr.  Tilton  to  publish  it. 

Q.  It  was  not  to  be  signed  by  Mr.  Beecher,  it  was  to  be  signed  by  Mr. 
Tilton  ?    A.  To  be  signed  by  Mr.  Tilton;  yes,  sir. 

Mr.  Fullerton, — When  Mr.  Tilton  said  to  Mr.  Beecher,  **You  know  the 
circumstances  under  which  my  acquaintance  with  Mrs.  Woodhull  commenced,'' 
did  he  state  those  circumstances  ?    A.  Yes,  sir. 

Q.  What  did  he  say  ?  A.  He  said  that  he  had  formed  the  acquaintance 
of  Victoria  Woodhull  in  the  beginning  in  consequence  of  the  card  which 
originally  appeared  in  The  World,  and  that  from  that  time  onward  up  to  the 
spring  of  1872,  he  had  undertaken  to  use  his  utmost  influence  upon  her,  in  a 
kindly  way,  for  the  purpose  of  suppressing  the  story  concerning  Mr.  Beecher 
and  his  wife,  and  that  it  was  not  an  unguarded  enthusiasm,  and  that  Mr. 
Beecher  knew  it  was  not  an  unguarded  enthusiasm  that  led  him  to  Mrs, 
Woodhull,  but  that  he  went  to  her  for  the  purpose  of  protecting  his  family, 
and  himself,  and  Mr.  Beecher,  from  the  result  of  a  story  which  she  originally 
threatened. 

Q.  Did  anything  else  occur  at  that  interview,  which  you  have  not  related, 
that  you  remember  ?  A.  Nothing,  but  that  Mr.  Beecher  was  deeply  affected 
at  the  interview. 

Q.  How  w^as  he  affected  ?  A.  Did  not  see  any  hope ;  did  not  see  how  the 
story  was  to  be  suppressed,  he  said,  and  he  wept  as  usual. 

Q.  I  now  call  your  attention  to  December,  1872,  about  the  20th,  a  consul- 
tation between  yourself  and  Mr.  Tilton  and  Mr.  Beecher  in  regard  to  a  state- 
ment ?     A.  What  is  the  date,  sir  ? 

Q.  About  December  20th  ?     A.  1872? 

Q.  Yes;  about  a  proposed  statement  that  was A.  Oh  1  yes,  I  re- 
member it. 

Q.  Where  did  that  interview  take  place  ?  A.  Took  place  at  my  house  in 
Remsen-street. 

Q.  State,  if  you  please,  what  occurred.  A.  There  were  present  Mr. 
Tilton,  Mrs.  Tilton,  Mr.  Beecher,  and  myself.  Mr.  Tilton  had  communicated 
to  me  his  intention  of  publishing  what  he  had  written,  which  was  a  story  of 
the  whole  affair — the  account  of  the  whole  affair.  He  had  made  one  altera- 
tion in  it  of  statement  from  the  exact  truth,  or  had  stated  the  exact  truth  in 
language  that  was  delicate,  and  he  wanted  Mr.  Beecher  to  hear  it  read  before 
its  publication,  and  Mr.  Beecher,  at  my  invitation,  came  to  the  house  to  hear 
it  read,  and  Mr.  Tilton  said  to  Mr.  Beecher,  '*!  will  read  to  you  one  passage 
Irom  this  statement,  and,  if  you  can  stand  that,  you  can  stand  uny  part  ot 
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it/^  aud  be  read  to  bim  a  passage  from  that  statement,  which  was  aboat  as 
follows  as  nearly  as  I  can  recollect. 

Mr.  Emrts. — The  statement  will  speak  for  itself. 

Mr,  FfdIerton.—WhvLt  did  he  read  ? 

Mr.  Evarts. — The  statement  will  state. 

Mr,  Fullerton, — No,  what  did  he  read  ? 

Mr,  Evarts. — Exactly,  let  us  have  the  statement. 

Mr.  Fullerton. — No,  but  he  read  from  something.  What  did  he  say  when 
he  read  ? 

Judge  Neilson. — I  think  it  is  a  verbal  communication  directly  to  Mr. 
Beecher,  and  therefore  it  is  admissible. 

Mr.  EmrU, — No,  I  do  not  understand  it  so.  He  had  a  written  paper 
from  which  he  read.     We  want  that  written  paper. 

The  Witness,— y((t\\,  Mr.  Tilton  stated 

Mr,  Ecarts, — Don't  argue  the  question. 

The  WitnciiS. — I  beg  pardon. 

Mr.  Evarts, — We  think  wo  are  entitled  to  the  written  paper,  and  that 
parol  evidence  of  its  contents  can  not  be  given. 

Mr.  Fullerton. — I  am  asking  what  Mr.  Tilton  said,  or  read  to  Mr.  Beecher 
on  that  occasion 

Judge  Neilbon. — Well,  ask  him  wlint  be  said. 

Mr,  Fullerton, — Well,  what  did  he  say  when  he  read  ? 

[Objected  to.] 

Judge  Neilson. — Can  you  tell  what  he  said,  independently  of  the  paper  ? 
A.  Yes,  sir. 

Mr,  Ecarts, — Independently  of  reading  from  a  paper,  what  did  he  say ; 
that  is,  what  other  thjm  what  he  read 

Mr.  Fullerton. — No,  that  is  not  niy  proposition. 

Mr,  Ecarts. — Well,  I  know  that  is  not  your  proposition. 

Mr,  Fullerton, — It  would  not  be  extraordinary,  if  you  did  know  it,  be- 
cause I  have  stated  it  very  plainly. 

Mr.  Ecarts. — But  his  Honor  has  said 

Mr,  Fullerton^ — I  know  his  Honor  has  said,  and  you  have  said,  and  now 
I  have  a  right  to  say,  without  interruption.     We  all  have  rights  here, 

Mr,  Evarts. — Of  course  you  have  rights  here. 

Mr.  Fullerton,— Welly  it  don't  seem  to  be  of  course,  from  the  way  you  ad- 
dressed me  now.  Now,  I  propose  to  give  in  evidenre  what  occurred  between 
the  parties  on  that  occasion,  and,  if  Mr.  Tilton  said  or  read  anything.  I  want 
the  witness  to  repeat  what  he  said  and  what  he  read.  I  am  not  giving  in 
evidence  the  document  by  any  means.  I  do  not  propose  that,  an<l,  even  if  I 
did,  it  is  not  such  a  document  as  it  is  necessary  to  produce  here,  in  order  to 
give  it  in  evidence.  What  I  desire  to  know  is  this — what  communication 
was  made,  in  any  possible  form,  by  Mr.  Tilton  to  Mr.  Beecher,  that  called 
from  him  a  reply. 

JuiiOE  Neilson. — What  is  the  answer  to  that  ? 

Mr,  Ecarts, — The  only  answer  on  our  part  is  that  we  want  it  according  to 
the  rules  of  evidence.    It  is  stated  that  Mr.  Tilton  had  written  what  is  churac- 
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terized  as  a  full  statement,  or  a  true  statement,  or  Bomcthing  of  that  nature 
which  he  proposed  to  publish.  That  I  understand  the  witness  has  said,  and 
he  hud  it  then  there,  and  the  conversation  was  concerning  that  paper  and  its 
publication.  Thereupon  Mr.  Tilton  undertook  to  read  to  Mr.  Beecher  a  part 
of  that  paper,  saying,  '*If  you  can  stand  that  part  of  the  paper,  you  can 
stand  the  rest/'  That  is  what  this  witness  has  testified  to.  Now,  we  want 
that  paper  and  the  part  of  it  that  was  read  as  it  appeared  in  that  paper,  and 
it  is  not  pompetent  to  recite  out  of  a  written  paper,  by  oral  proposition,  what 
the  written  paper  is  the  best  evidence  of.  Mr.  Tilton's  statement  and  this 
witness'  hearing,  were  a  statement  by  the  one  and  a  hearing  by  the  other  of 
what  was  written  on  a  paper,  and  not  an  independent  statement,  nor  so  pro- 
posed. Now,  my  learned  friends  either  are  going  to  give  that  statement  in 
evidence,  or  not,  or  that  part  of  that  statement  in  evidence,  or  not.  When 
they  produce  that  paper  we  will  examine  it  and  consider  the  question  whether 
the  whole  or  the  part  is  admissible,  if  the  whole  or  the  part  shall  be  proposed. 
But  now  our  objection  is  that  the  oral  statement  of  this  written  paper  can  not 
be  given  in  evidence  unless  the  foundation  for  it  is  laid  by  showing  the  loss 
or  destruction  of  the  paper. 

Mi\  Pullerton. — My  proposition,  sir,  is  embraced  in  these  few  words:  I  pro- 
pose to  show  what  communication  was  made  by  Mr.  Tilton  on  that  occasion  to 
Mr.  Beecher.  I  do  not  care  whether  it  originated  in  his  own  mind  or  whether 
it  was  rea«i  from  a  paper,  printed  or  written;  it  makes  no  diflferenct*.  What  it 
was  that  he  said  to  him  is  what  I  have  a  right  to,  and  what  I  propose  to  prove. 

Judge  Neilsok. — I  think  the  witness  can  state  what  was  said  to  Mr. 
Beecher,  although   he  stated  matter  that  had  been  incorporated  in  writing. 

Mr.  Etarts. — But,  if  your  Honor  please,  he  stated  that  hq  read  from  the 
paper. 

Judge  Neilson. — Well,  it  was  a  paper  which  was  proposed.  It  does 
not  appear  to  have  been  adopted  or  acted  upon — an  unperfected  thing. 

Mr,  Ecorts. — I  do  not  know  that,  sir.  If  your  Honor  knows  more  about 
it  than  we 

Judge  Neilson. — I  said  it  does  not  appear. 

Mr.  Fullertou. — You  knew  it  at  the  time 


Mr.  EvarlA. — He  had  written  a  paper  which  was  a  true  statement,  and 
w  hich  he  proposed  to  publish.  How  your  Honor  knows  it  was  an  imperfect 
l)aper,  I  am  sure  I  do  not  understand. 

Judge  Neilson. — I  did  not  say  I  knew  it  was.  I  said  it  did  not  appear  to 
have  been  perfected.  I  think  this  witness  can  state  anything  which  Mr. 
Tilton  said  to  the  defendant  on  that  occasion. 

Mr.  Evarts. — Although  it  was  reading  from  a  paper  ? 

Judge  Neilson. — Although  part  of  it  had  been  written  on  a  paper;  yes,  sir. 

Mr.  Ecarts. — We  except. 

3fr.  FuUerton, — Now  go  on. 

Mr.  EvarU. — Let  it  be  understood  that  our  exception  is  to  a  repetition  by 
this  witness  of  anything  that  was  read  as  a  part  of  that  paper. 

Judge  Neilson. — That  is  your  objection.  My  ruling  is  that  he  may  state 
anything  that  was  said  by  the  plaintiff  to  the  defendant  on  that  occasion. 
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Mr,  Evans. — Although  it  includes  the  recital  of  what  was  read  from 
that  paper  ? 

Judge  Xeilson. — Although  it  may  include  the  recital  of  what  had  been 
written. 

Mr,  Evnrts. — What  was  read  from  the  paper,  if  your  Honor  please,  is  what 
our  point  is.  Our  point,  and  we  certainly  are  entitled  to  it,  is  that  if  this 
witness  testifies  that  Mr.  Tilton  read  from  a  paper,  that  that  paper,  as  evidence 
of  what  he  read,  must  be  produced,  and  not  the  witness'  memory. 

Judge  Neilson. — Suppose  that,  j)rior  to  a  conversatirm  upon  any  question 
in  interest,  the  witness  makes  a  memorandum  to  assist  in  the  conversation. 
Is  it  to  be  doubted  that  he  may  go  on  witli  that  conversation  and  use  the 
paper,  if  need  be,  and  prove  what  the  conversation  was  without  the  produc- 
tion of  the  ])aper  ? 

Mr.  Etartii. — The  point  is  to  take  your  Honor's  ruling.  I  understand  your 
Honor  to  have  decided ;  but  my  ol)jection  ia  to  the  recital  by  this  witness  of 
a  part  of  a  paper  that  was  read  without  the  ])roduction  of  the  paper. 

Judge  Neilson. — My  ruling  is  simply  that  he  may  state,  if  he  can,  all  that 
the  plaintiff  said  to  the  defendant  on  that  occasion.     That  is  all. 

Mr.  FylUrton. — That  is  my  question. 

Mr.  Evarts. — Certainly,  your  Honor  proposes  I  shall  either  have  the  evi- 
dence excluded  or  my  exception  ? 

Judge  Xeilson. — You  take  my  ruling,  of  course. 

Mr.  Evarts, — Ah !  but  your  Honor  refuses  to  rule  upon  my  point,  and  states 
to  me  that  you  only  rule  upon  something  else.  Now,  I  make  an  objection, 
and  I  bow  to  your  Honor's  ruling  upon  it,  but  I  am  entitled  to  one  or  the  other. 

Judge  Xeilson. — I  rule  simply  that  he  may  state,  if  he  can,  all  that  the 
plaintiff  said  to  the  defendant  on  that  occasion. 

Mr.  EcarU. — And  you  don't  rule  that  he  may  state  any  part  of  what  war. 
in  that  paper  ? 

Judge  Xeilson. — That  is  not  involved  in  the  proposition. 

Mr,  Evarts, — Very  well,  then,  I  shall  object  to  his  reciting  anything  that 
was  in  that  paper  under  your  Honor's  present  ruling. 

Judge  Xeilson. — It  is  not  a  question  of  reading;  it  is  a  conversation  be- 
tween the  parties. 

Mr,  FttlUrton, — What  communication  did  Mr.  Tilton  make  to  Mr.  Beecher 
at  that  inter;riew  ?     A.  Mr.  Tilton  said  to  Mr.  Beecher 

3/r.  Ecarts. — Wait  a  moment.     Did  he  read  from  a  paper  ? 

Mr,  Beach. — Wait  one  moment. 

Judge  Xeilson. — I  think  he  may  put  that. 

Mr,  Fullerton. — You  have  no  right  to  interfere  with  my  witness. 

Mr,  Evarts. — I  have  a  right  to. 

Mr.  FulUrton. — Xo;  he  is  going  on  to  state  what  Mr.  Tilton  said. 

Mr.  Evarts. — Xow,  I  have  a  right  to  the  point  of  law,  and  I  propose  to 
have  it. 

Mr.  Fullerton, — ^I  propose  you  shall  not  interrogate  my  witness  whilst  he 
18  in  my  hands. 

Mt.  Evarts. — Well,  I  proi>ose  to  interrogate  your  witness  whilst  he  is  in 
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your  hands,  to  raise  that  question  whether  he  is  repeating  frona  what  is  written, 
and  it  is  the  every-iay  check  of  a  witness  who  is  proceeding  to  make  a  state- 
ment, to  ask  whether  that  was  in  writing. 

Judge  Neilson. — Undoubtedly,  where  a  writing  exists  affecting  the  in- 
terest of  the  parties. 

Mr,  Evnrts. — So  I  shall  interrupt  any  witness  with  that  ruling. 

Mr.  Fullerton. — Well,  you  have  done  it ;  now  we  will  go  on. 

Mr,  Etarts. — Now,  just  answer  the  question. 

Mr  Fullerton,—StSLtQ  what  Mr.  Tilton  said  ? 

Mr,  Etarts. — No;  answer  the  question  whether  it  was  in  writing  ? 

Judge  Neilson. — I  don't  see  why  you  should  take  such  an  interest  in  this 
question ;  it  seems  too  simple  to  talk  about. 

Mr,  Evarts. — Does  your  Honor  rule  that  I  have  no  right  to  ask  whether 
it  was  in  writing  ? 

Judge  Neilsow. — Not  with  that  view;  your  question  has  been  taken  down 
and  exception 

Mr,  Evarts, — Well,  if  the  witness  now  states  anything  that  was  in  writing, 
I  object  to  it. 

Judge  Neilsok. — Well,  that  saves  your  rights,  perhaps. 

Mr.  Fullerton. — Go  on  and  state  what  communication — what  did  Mr. 
Tilton  say  to  Mr.  Beecher  upon  that  occasion  ?  A.  Mr.  Tilton  said  to  Mr. 
Beecher,  "Mr.  Beecher,  there  is  one  thing  in  this  statement  which  if  you 
can  stand,  you  can  stand  any  part  of  it.  Elizabeth  has  stated  that  you 
solicited  her  to  become  a  wife  to  you,  together  with  all  that  that  implies,  and 
I  will  read  to  you  that  part  of  the  statement,"  and  he  did  read  to  Mr.  Beecher 
that  part  of  the  statement. 

Q.  Now,  what  did  Mr.  Beecher  reply?  A.  And  Mr.  Beecher  said, 
*\ Theodore,  you  might  just  as  well  state  the  fact  as  to  put  it  in  that  way," 
and  Mr.  Beecher  said  to  me  after  that  interview  that  he  w^ould  not  stand  in 
the  position  of  a  man  who  had  solicited  favors  from  a  woman,  and  be  put  in 
the  position  of  one  who  had  been  rejected  by  her,  and  I  told  him  I  sympa- 
thized with  that  view  of  the  case. 

Q.  What  reason,  if  any,  did  he  give  for  making  that  ?  A.  He  gave 
the  reason  to  me,  sir,  subsequent  to  the  interview;  he  went  on  at  that  inter- 
view and  said  to  Mr.  Tilton,  **Mr.  Tilton,  of  course  you  can  do  just  as  you 
please,  but  I  think  you  ought  not  to  publish  that;  it  will  kill  me  if  you  pub- 
lish it." 

Mr.  Fullerton, — I  shall  have  to  put  in  the  original,  perhaps,  at  some 
future  time. 

Mr.  Beach, — Did  I  understand  that  Mr.  Tilton  was  present  at  this  time  ? 
A.  Yes,  sir. 

Mr.  Fullerton. — I  call  your  attention  to  a  still  further  interview  in  the 
month  of  December,  1872,  when  Mr.  Carpenter  was  present.  Do  you  recol- 
lect such  a  meeting  ?    A.  When  what,  sir  ? 

Q.  Do  you  recollect  such  a  meeting — when  Mr.  Carpenter  was  present  ? 
A.  In  the  latter  part  of  December,  1872  ? 

Q.  Yes  ?    A.  A  meeting  with  reference  to  a  paper,  do  you  mean  t     . 
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Q.  Yes  t    A.  Yes. 

Q.  Before  I  go  to  that,  however,  let  me  ask  you  what  reason  Mr.  Tllton 
assigned  for  writing  the  statement  referred  to  in  your  last  interview  ?  A. 
Mr.  Tilton  said  he  thought  it  would  be  necessary  to  give  the  public  some  in- 
formation concerning  the  story  of  Victoria  Woodhull ;  that  was  the  reason  he 
gave. 

Q.  Now  go  to  the  interview  where A.  I  had  a  further  convcrsatiQn 

with  Mr.  Beecher  on  that  subject. 

Q.  Well,  state  it.  A.  Yes;  I  had  a  further  conversation  with  Mr. 
Beecher  on  the  subject  of  that  document,  and  I  told  him  that  I  had  said  to 
Theodore  Tilton  that  he  must  not  publisli  it,  that  it  would  be  cruel  to  publish 
it  as  against  his  family  and  as  against  Mr.  Beecher;  and  that  I  had  received 
from  Theodore  Tilton  a  promise  that  he  would  not  publish  it,  and  I  had  him 
put  it — ^I  told  Mr.  Beecher  I  had  him  put  it — into  a  certain  spot,  and  agree 
not  to  take  it  from  that  spot  without  my  consent,  and  Mr.  Beecher  thanked 
me  for  this  interference  in  his  behalf. 

Q.  It  was  not  published,  was  it  ?    A.  No,  sir. 

Q.  Now,  the  other  interview  in  1872,  at  which  Mr.  Carpenter  was  present 
— what  occurred  then  ? 

Mr.  Beach. — The  latter  part  of  December,  1872  ?  A.  Mr.  Carpenter  spoke 
with  Mr.  Beecher  about  the  establishment  of 

Q.  First  tell  us  how  you  got  together  ?  A.  I  do  not  know ;  I  believe  Mr. 
Carpenter  and  Mr.  Beecher  came  together  to  my  house. 

Q.  What  Mr.  Carpenter  was  it?  A.  Mr.  Carpenter  the  artist — Frank 
Carpenter. 

Q.  Now,  state  what  occurred.  A.  He  wanted  Mr.  Beecher — he  said  to  Mr. 
Beecher:  **  Will  you  entertain  the  idea  of  going  into  a  newspaper  ?  Wouldn't 
it  save  all  trouble  if  you  should  resign  your  ministry  and  go  into  a  paper  ?" 
And  Mr.  Beecher  said  he  was  willing  to  take  such  a  subject  as  that  into  con- 
sideration ;  and  that  was  the  substance  of  what  occurred  at  that  interview. 

Q.  Well,  what  was  said  about  the  paper  ?  Give  us  the  interview  at  length, 
as  well  as  you  can  recollect  it.  A.  I  don't  remember  much  more  about  it 
than  that. 

Q.  Do  you  recollect  what  time  in  December  this  was?  A.  The  latter 
part  of  December. 

Q.  What,  if  anything,  was  said  at  that  time  about  the  length  of  time  that 
Mr.  Beecher  had  been  pastor  of  the  Church  ?  A.  I  think  something  was  said 
about  the  25  years  that  he  had  been  a  pastor. 

Mr,  Evarts.— By  whom  ?  A.  By  Mr.  Carpenter.  Mr.  Carpenter  referred 
to  his  illustrious  career— said  to  Mr.  Beecher,  **  You  have  had  an  illustrious 
career  as  a  preacher ;  and  now  it  seems  to  me  that  you  could  step  from  the 
pulpit  into  a  journal,  and  save  all  these  stories  against  yourself  from  being 
told  " — put  it  in  that  view — ^in  some  such  way  as  that;  I  forget  the  substance 
of  it. 

Mr,  Fullerton. — Did  you  hear  anything  more  about  that  proposition  after- 
ward ?    A.  Yes,  sir. 

(J.  From  whom  ?    A.  From  Mr.  Beecher  and  from  Mr.  Carpenter. 
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Q.  When  they  were  together  ?  A.  No ;  I  do  not  remember  that  they 
were  togetlier. 

Q.  What  did  Mr.  Beecher  say  in  regard  to  it  at  any  subsequent  time  ?  A. 
I  had  an  interview  with  Mr.  Beecher  in  regard  to  it  myself.  I  discounten- 
anced the  proposition ;  told  him  he  had  not  better  accept  any  such  proposi- 
tion ;  the  place  for  him  to  work  was  in  the  pulpit — that  is  where  he  belonged, 
and  to  go  out  of  tlie  pulpit  would  be  a  virtual  confession  of  the  Wood- 
l)ull  story  and  the  rumors  against  him. 

Q.  What  did  he  reply  to  that,  if  anything?  A.  Well,  that  is  what  he 
told  Mr.  Carpenter — that  is  what  he  said  he  would  tell  Mr.  Carpenter,  and  I 
believe  he  did  tell  Mr.  Carpenter. 

Mr.  Evarts. — That  you  do  not  know  anything  about  it  ?  A.  I  do  not 
know  anything  about  that — whether  he  told  Mr.  Carpenter  or  not. 

Mr,  FuUerton. — Do  you  recollect  what  was  termed  as  "  The  Letter  of  My 
Complaining  Friend,"  which  was  published  in  December,  1873  ?  A.  Yes,  sir; 
I  remember  Something  about  it. 

Q.  Did  you  have  any  conversation  with  Mr.  Beecher  afterward  about  it  t 
A.  Yes,  sir. 

Q.  Did  you  see  the  letter  in  the  newspaper  ?    A.  Yes,  sir. 

Q.  See  if  you  recognize  that  as  a  reproduction  of  it  ? 

Mr.  Ecarts. — What  is  the  date  of  that  ? 

Mr.  Fidlerton.—Tlmt  is  December,  1872.  . 

Q.  Do  you  recognize  that  as  the  letter  ?    A.  Yes,  sir. 

Mr.  FullerUm. — I  offer  it  in  evidence.     [Reading.] 

**  No.  174  Livingston  Street, 
Brooklyn,  December  27,  1872. 
"  My  Complaining  Friend  : 

"  Thanks  for  your  good  letter  of  bad  advice.  You  say, '  How  eaHy  to  give  the 
lie  to  the  wicked  Htory,  and  thus  end  it  forever.'  But  stop  and  consider.  The 
story  is  a  whole  library  of  statements — a  hundred  or  more — and  it  would  be» 
etrauge  if  ^ome  of  them  were  not  correct,  thoujj^li  1  doubt  if  any  are.  To  give  a 
general  denial  lo  such  an  encyclopoedia  of  assertions  would  be  as  vague  and 
irrelevant  as  to  take  up  The  Police  0(izette,vf'\i\\  its  twenty-four  pages  of  illustra- 
tions, and  Hay,  *  This  is  a  lie.'  So  extensive  a  libel  requires,  if  answered  at  all,  a 
special  denial  of  its  several  parts  ;  and  furthermore,  it  requires,  in  this  particular 
case,  not  only  a  denial  of  things  mis-stated,  but  a  truthful  (explanation  of  the 
things  that  remain  unstated  and  in  mystery.  In  other  words,  the  false  story,  if 
met  at  all,  should  be  confronted  and  confounded  b?  the  true  one.  Now,  my 
friend,  you  urge  me  to  spenk  ;  but  when  the  truth  is  a  sword,  (iixl's  mercy  some- 
timet*  commands  it  sheathed.  If  you  think  1  do  not  burn  to  defend  my  wife  and 
little  OUCH,  yoii  know  not  the  fiery  spirit  within  me.  But  my  wife's  heart  is 
more  a  fountain  of  charity,  and  quenches  all  resentments.  She  says,  *  Let  there 
b«  no  suffering,  save  to  ourselves  alone,'  and  forbids  a  vindication  to  the  injury 
of  others.  From  the  beginning,  she  has  stood  with  her  hand  on  my  lips,  saying, 
*  Hush  !'  So,  when  you  prompt  me  to  speak  for  her,  you  countervail  her  more 
('hristian  mandate  of  silence.  Moreover,  after  all,  the  chief  victim  of  the  public 
displeasure  is  myself  alone,  and,  so  long  as  this  is  happily  the  case,  I  shall  try 
with  patience  to  keep  my  answer  within  my  own  breast,  lest  it  shoot  forth  like 
a  thunderbolt  through  other  hearts.  Yours  truly, 

Theodors  Tilton." 

[Copy  of  letter  marked  "  Exhibit  No.  24."] 

Mr,   FuUerton, — What  occurred  between  yourself  and  Mr.  Beecher  with 
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reference  to  that  letter?    What  newspaper  was  it  published  in  ?    A.  In  one 
of  the  Brooklyn  papers. 

Q.  Do  you  recollect  which  one  ?    A.  I  think  I  saw  it  in  Th^  Eagle^  sir. 

Mr.  Fullerton. — The  Brooklyn  Eagle  f 

Q.  What  occurred  between  yourself  and  Mr.  Beecher  after  the  publication 
of  that  letter?  A.  I  saw  Mr.  Beecher,  and  he  said  that  he  regretted  the 
publication  of  it  very  much — ^he  thought  that  that  letter  might  lead  to  further 
inquiry;  he  said  he  thought  it  might  lead  to  further  inquiry  into  the  matter — 
might  lead  to  the  telling  of  the  whole  story.  I  told  him  that  I  considered 
the  letter  a  very  injudicious  one  for  Theodore  Tilton  to  write ;  agreed  with 
him  that  he  ought  not  to  have  written  il  in  the  interests  of  peace. 

Q.  Is  that  all  of  that  interview  that  you  recollect  ?  A.  That  is  the  sub- 
stance of  it. 

Q.  Do  you  recollect  the  publication  of  what  is  termed  the  tripartite  agree- 
ment ?    A.  I  do. 

Q.  What  occurred,  if  anything,  between  yourself  and  Mr.  Beecher  in 
regard  to  it  ?    A.     With  reference  to  the  publication  of  the  tripartite 

Q.  What  occurred  between  you  after  the  publication  of  the  tripartite 
agreement  ?    A.  01  after  the  publication  of  the  tripurtite  covenant  ? 

Q.  Yes,  sir.  A.  Mr.  Beecher  was  at  my  house,  came  to  my  house  on  Satur- 
day morning,  May  31,  I  think  it  was — I  think  the  publication  of  the  tripartite 
covenant  was  on  May  the  30th — eame  there,  I  believe,  becaus«i  I  sent  for  him. 
I  sent  for  him  because  Theodore  Tilton  had  said  to  me  that  the  publication  of 
the  **  tripartite  covenant"  placed  him  in  the  position  of  a  man  forgiven  for 
some  crime  by  Mr.  Beecher,  and  that  he  would  not  stand  in  that  position. 

Q.  Did  you  state  so  to  Mr.  Beecher  ?  A.  I  told  Mr.  Beecher  at  the  honae 
— ^Mr.  Tilton  told  Mr.  Beecher  that  at  the  house. 

Q.  When  Mr.  Tilton  told  Mr.  Beecher  this  he  was  present  ?    A.  Yes. 

Q.  Just  explain  again.     A.  Certainly,  sir. 

Q.  Now,  you  and  Mr.  Tilton  and  Mr.  Beecher  met  there  together  ?  A. 
Yes,  sir.  I  think  I  sent  for  Mr.  Beecher  in  consequence  of  Mr.  Tilton  having^ 
told  me  that  this  ** tripartite  covenant" — the  publication  of  it — put  him  in 
the  position  of  a  man  for^ven  by  Mr.  Beecher  for  some  crime ;  he  was  not 
content  to  stand  in  such  a  position ;  that  that  was  not  the  truth,  and  he  would 
not  stand  in  that  position. 

Judge  Neilson. — Then  Mr.  Beecher  came  ?    A.  Yes,  sir. 

Q.  And  you  had  an  interview  ?    A.  Yes,  sir. 

Mr.  Fullerton, — Now  what  occurred  ? 

Mr.  Evarts. — The  question  is  whether  Mr.  Tilton  was  there  ?    A.  Yes,  sir. 

Mr,  Fullerton, — After  you  told  him  what  Mr.  Tilton  said  with  regard 
to  the  effect  of  that  tripartite  agreement  ?  A.  I  was  giving  the  reason  for 
sending  for  Mr.  Beecher.  Now  Mr.  Beecher  comes,  or  has  come  to  the  house, 
and  he  is  present  with  Mr.  Tilton,  and  Mr.  Tilton  paid  to  Mr.  Beecher,  *'Mr. 
Beecher,  the  publication  of  this  *  tripartite  covenant'  puts  me  in  the  position 
of  a  man  having  been  forgiven  by  you  for  souie  crime.  Now  you  know  that 
that  is  not  true ;  I  can  not  stand  in  any  sucii  position  as  that,  and  I  won't 
stand  in  any  such  position  as  that.     Now  I  want  you  to  set  that  right  or  1 
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will  publish  this  card.'*  And  he  had  a  card  for  publication,  into  which  was 
incorporated  part  or  the  whole  of  the  letter  of  contrition,  part  of  it,  I  think, 
of  January  the  1st,  1870. 

Q.  The  letter  that  has  been  put  in  evidence  of  January  1,  1870  ?     A.  Yes, 

sir ;  and  Mr.  Beecher  said:   **  Theodore,  I  don't  see  what  can  be  done — 

what  I  can  do  ?  If  you  will  indicate  anything  that  I  can  do,  I'm  willing  to 
do  it;  but,  really,  I  don't  see  how  I  can.  I  don't  think  that  you  are  right 
about  it;  I  tlon't  think  that  it  puts  you  in  that  position."  And  Theodore 
said:  "  Well,  it  does  put  me  in  that  position;  and  that's  precisely  what  I 
shall  do,  unless — I  shall  publish  this  document  unless  you  set  the  matter 
right ;  you  ought  to  do  it:  and  I  won't  stand  in  that  position."  And  Mr. 
Tilton,  I  believe,  left  that  interview,  and  left  me  alone  with  Mr.  Beecher,  or 
else  Mr.  Beecher  and  myself  went  up  into  my  study  from  the  room  in  which 
we  originally  were:  and  Mr.  Beecher  said  to  me,  that  there  seemed  to  be  no 
end  of  complications;  that  as  fast  as  we  got  out  of  one  thing  we  seemed  to 
get  into  another;  that  he  had  not  been  a  party  to  the  publication  of  the 
tripartite  covenant — that  he  had  not  been  a  party  to  it;  and  if  Theodore 
published  that  letter,  it  would  simply  be  his  death. 

3fr.  Beach. — Whose  death  ?  A.  Mr.  Beecher's  death;  I  beg  pardon,  sir; 
and  I  told  him  that  I  did  not  think  it  was  worth  while  to  give  way  to  his 
feelinjTs;  that  was  what  he  generally  did  whenever  an  emergency  came;  and 
that  if  I  had  followed  his  advice,  followed  his  fears,  I  should  have  given  up 
the  case  long  ago.  I  told  him  not  to  be  distressed  about  it,  for  I  thought  we 
would  find  some  way  out ;  we  had  met  difficulties  before,  and  I  told  him  that 
I  thouu:ht  it  was  not  any  more  difficult  to  meet  this  matter  than  it  was  the 
Woodhull  story;  and  if  we  meant  to  do  right,  one  toward  the  other,  I  thought 
we  could  find  a  way  that  would  settle  the  difficulty.  If  my  recollection  serves 
me  right,  Mr.  Beecher  came  that  Saturday  night  and  said  to  me,  with  great 
despondency,  that  he  had  made  up  his  mind  to  resign  from  Plymouth  Church, 
and  he  showed  to  n)e  a  copy  of  the  letter  of  resignation,  showed  to  me  a  draft 
of  a  letter  of  resignation  which  he  had  prepared  to  be  presented  to  the  trus- 
tees or  some  parties  in  the  church,  proper  parties;  and  I  said  to  him  that  that 
would  not  do  at  all — that  that  was  a  virtual  confession  of  the  crime — and  said 
that  it  was  an  act  of  cowardice  on  his  part  to  do  it — he  ought  not  to  do  it — 
he  ought  to  stand  and  undertake  to  prepare  some  sort  of  document  that  would 
meet  the  necessities  of  the  case,  and  I  told  him  that  I  thought  such  a  card  as 
that  could  be  prepared.  I  think  that  Theodore  Tilton  was  in  the  house  on 
Saturday  night,  and  I  told  him  of  Mr.  Beecher's  proposed  action.  I  went 
downstairs;  I  think  he  was  in  my  front  room,  and  Mr.  Tilton  objected  to  the 
resi^rnation,  particularly  to  that  part  of  it  which  said  that  Mr.  Beecher 

Mr,  Erarts. — Well,  it  was  a  written  paper,  you  know. 

Witness. — Yes,  sir.     Can  I  say  what  Mr.  Tilton  said  ? 

Judge  Neilson. — Not  unless  there  is  consent. 

Mr.  FuUerton. — Before  we  go  any  further,  state  whether  that  is  the  pro- 
posed card  of  Mr.  Tilton. 

Mr.  Morris. — That  is  a  copy  that  I  made  myself  from  the 

Mr,  Fullerton. — I  will  substitute  the  original  for  it. 
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Mr.  Evarts. — Well,  we  will  not  quarrel  about  it;  go  on.  This  copy  is 
allowed  to  be  used  for  the  moment  in  place  of  tlie  original,  which  is  not  at 
hand,  but  the  original  is  to  be  produced;  otherwise  it  goes  for  nothing.* 

Judge  Neilbon. — ^Yes,  sir.     [Paper  handed  to  witness.] 

The  Witness,  —That  is,  I  remember,  sir,  about  it. 

'*  To  the  Editor  of  the  Brooklyn  Ea^le  : 

**  Samuel  Wilkeson,  a  business  partner  of  Henry  Ward  Beeclier,  authorized 
the  publication  of  part  of  a  document  touching  the  reflations  of  Mr.  Beecher  and 
Henry  C  Bowen.  Thip  document,  withont  the  addition  of  another  (of  which  I 
presume  Mr.  Wllkeson  had  no  knowledge),  grosply  misrepresents  Mr.  Beecher's 
relation  to  myself.  The  extent  of  this  mi>repre8eniation,  even  by  well-meaning 
journals,  is  shown  by  ihe  following  extract  from  T/te  yew  York  Express  : 

**  *  Something,  under  the  circumstances,  was  due  to  the  public,  Mr.  Beecher 
should  remember,  as  well  as  to  his  peculiar  friends,  Mr.  Bowen  and  Mr,  Tilton, 
and  hence,  whUe  it  was  well  enough  to  forgive  them  for  the  great — we  had 
almost  said,  the  irreparable  injury,  they  have  done  him,  it  is  to  be  regretted  that 
he  did  not  bring  the  alleged  slanderer  or  slanderers  into  open  court,  to  be  dealt 
with  there  as  they  deserve.' 

*•  The  above  indicates  the  feelings  of  many  good  men  and  women  as  to  my 
supposed  unjust  behavior  towards  Mr.  Beecher,  and  is  based  on  the  notion  that  I 
have  slandered  a  clergyman,  that  I  have  retracted  the  slanders,  and  tlfat  I  have 
been  forgiven  by  him  and  mngnaniniously  restored  to  his  confidence.  This  im- 
pression, which  is  now  becominfjf  general*,  is  a  grievous  wrong  to  me  and  my 
fam.iiy.  No  longer  can  1  consent  to  remain  in  a  false  position  before  the  public 
I  therefore  append  the  following  statement  by  Mr.  Beecher : 

'•  *  BuoOKLYN,  Jan.  1st,  1871. 
"  '  My  Dear  Friend  Moulton  :  I  ask,  through  you,  Theodore  Tilton*s  for- 
giveness, and  1  humble  myself  before  him  as  1  do  before  my  God.  He  would 
have  been  a  better  man  in  mine  circumstances  than  I  have  been.  I  can  ask  no- 
thing except  that  he  will  remember  all  the  other  breasts  that  would  ache.  I 
will  not  plead  for  myself.  I  even  wish  that  1  were  dead.  But  others  must  live 
to  suffer.  1  will  die  before  any  one  but  myself  shall  be  implicated.  All  my 
thou£^hts  are  running  towards  my  friends — towards  the  poor  child  lying  there 
and  praying  with  her  folded  hands.     She  is  guiltless — sinned  against.      Her  for- 

giveness  I  have.     I  humbly  pray  to  God  that  he  may  put  it  into  the  heart  of  her 
usband  to  forgive  me.  (Signed)  "  *  H.  W.  Beecher. 

"  *  I  have  entrusted  this  to  Moulton  in  confidence.* 

**  The  above  document  wili  show  whether  it  is  I  who  have  wronged  Mr.Beecher, 
or  Mr.  Beecher  who  has  wronged  me. 

"Theodore  Tilton. 
"174  Livingston-street,  Brooklyn,  June^d,  1873." 

[Paper  marked  "  Exhibit  No.  25."] 

Q.  [Handing  paper  to  witness.]  Do  you  recollect  whether  anything  was 
said  about  the  erasure  in  that  letter  of  January  1st,  1870,  which  appears 
there  ?  A.  Yes,  sir;  Mr.  Theodore  Tilton  said  that  the  introduction  of  that 
clause,  if  I  remember  rightly,  would  be  a  virtual  confession,  or  statement  of 
adultery  between  Mr.  Beecher  and  his  ^v^fe,  and,  therefore,  it  was  stricken 
out. 

Mr,  FuUerton, — The  words  '* bearing  the  transgression  of  another"  were 
stricken  out — erased.     The  whole  sentence  is  as  follows  :  **  She  is  guiltless, 

*  The  original  was  subsequently  produced,  and  is  here  substituted  for  the 
copy  that  wafl  first  read. 
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sinned  against,  bearing  the  transgression  of  another.  Her  forgiveness  I  have.'* 
Tho  words  **  bearing  the  transgression  of  another "  are  erased. 

Mr,  Erartf, — Are  they  erased  there  ? 

Mr.  Fvllerton. — Yes,  sir.  I  asked  him  if  anything  was  said  at  that  inter- 
view about  the  reason  why  those  words  were  erased. 

Mr.  EvarU, — Erased  in  that  supposed  publication  ? 

Mr,  FuVertofi, — Yes,  sir.  [To  the  witness.]  They  were  erased  in  that 
supposed  publication,  were  they  not,  Mr.  Moulton  ?    A.  Yes,  sir. 

Q.  What  followed  that  interview  ?  A.  The  next  thing  that  followed  was 
the  letter  of  June  1st,  from  Mr.  Beecher. 

Q  No ;  I  ask  your  attention  to  the  same  night.  Was  there  not  a  proposed 
resifrnation  on  the  part  of  Mr.  Beecher  ?    A.  I  have  said  so,  have  I  not  ? 

Q.  Well,  I  believe  you  have.  Who  prepared  that  proposed  resignation  f 
A.  Mr.  Beecher  himself. 

Q.  Where  did  you  see  it  first  ?    A.  In  his  hinds. 

Q.  What  did  he  say  at  the  time  ?  A.  He  said  he  had  made  up  his  mind 
that  he  would  not  try  any  longer  to  stand  up  against  this  story;  that  if  Theo- 
dore Tilton  was  going  to  publish  that,  he  might  as  well  resign. 

Q.  [Handing  paper  to  witness.]  Look  at  the  paper  now  shown  you,  and 
tell  me  what  it  is  ?  A.  This  is  a  copy  which  I  dictated  in  order  that  Theo- 
dore Tilton  might  consider  exactly  what  the  document  was. 

Q.  From  what  did  you  dictate  it  ?  A.  I  dictated  it  from  my  memory  of 
the  dociinient  itself. 

Mr.  Fullerton, — [To  defendant's  counsel]  Now,  gentlemen,  we  have 
noticed  you,  I  believe,  to  produce  the  original. 

[The  original  was  not  produced.] 

Mr.  Fullerton, — We  will  read  from  it.  It  is  the  reproduction*  of  the 
original  from  his  memory. 

Q.  What  became  of  the  original  ?    A.  Mr.  Beecher  kept  it. 

Q.  You  did  not  keep  it  ?    A.  No,  sir,  I  did  not. 

Mr.  Evarfs, — I  understand  Mr.  Moulton  to  have  spoken  of  a  resignation 
which  was  there  before  him. 

Mr.  Fullerton, — Yes,  sir;  and  which  he  took  away. 

Mr,  Evarfs. — Yes,  sir;  and  which  he  took  away,  and  that  became  the  sub- 
ject of  comment.     What  do  you  propose  to  do  with  this  ? 

Mr.  Fullerton. — I  propose,  in  the  first  place,  to  read  from  the  original,  if 
you  produce  it  in  obedience  to  the  notice  given  to  you  for  that  purpose;  and, 
if  you  do  not  produce  it,  I  propose  to  read  from  this  copy. 

Mr,  Evfirts. — We  have  no  such  paper. 

Mr,  Fullerton. — No  such  paper  as  what  ? 

Mr,  Emrts, — No  such  paper  as  your  witness  speaks  of. 

Mr,  FuUerton, — Where  is  the  notice  to  produce  ?  I  call  for  the  production 
of  the  paper  described  in  our  notice  ? 

Mr,  EtarU. — We  have  no  such  paper. 

Judge  Neilson. — Has  notice  been  given  ? 

Mr,  Beach, — The  notice  to  produce  is  admitted. 

Mr,  FulWfon, — Can  you  Ftate  the  contents  of  that  resignation  which  wai 


400  TESTIMONY    OH'    F,    D.    MOULTON,  [8th  Day. 

proposed  by  Mr.  Beecber  on  tbat  occasion  ?     A.  Yes,  sir;  I  can  sabstan- 
tially. 

Q.  Do  it  as  nearly  as  you  can. 

Mr,  Ecarts, — Wait  one  moment.  He  can  recite  from  memory,  if  he  can, 
of  course,  the  best  way  he  can ;  but  when  you  put  a  paper  into  his  bands,  we 
want  to  inquire  where  that  was  made,  and  when. 

Mr,  Beach,— TXibi  is  right;  let  him  examine  the  witness. 

Mr,  Evarts, — You  have  a  memorandum  now  put  into  your  hands  ?  A.  YeSi 
sir. 

Q.  Where  do  you  produce  that  from?  A.  I  produce  it  from  my  poe- 
session. 

Q.  How  long  have  you  had  it  in  your  possession  ?  A.  I  have  had  it  since 
May  81,  1878. 

Q.  How  came  you  to  make  that  paper  ?  A.  I  made  it  in  order  to  submit 
to  Mr.  Tilton  what  Mr.  Beecber  proposed  to  do,  at  Mr.  Tilton's  solicitation. 

Q.  Was  not  Mr.  Tilton  present  when  this  paper,  as  you  call  it,  of  Mr. 
Beecber  was  read  ?    A.  No,  sir ;  he  was  not. 

Q.  It  was  not  at  that  meeting,  then  ?  A.  No,  sir;  it  was  not  at  the  meet- 
ing between  Mr.  Beecher,  Mr.  Tilton,  and  myself. 

Q.  When  did  you  write  that?  A.  May  31,  1878,  I  think— Saturday 
evening,  if  my  recollection  serves  me. 

Q.  Why  didn't  you  send  for  the  original  ?  A.  I  didn't  write  it ;  I  dictated 
it  from  memory  to  Mr.  Tilton. 

Q.  It  is  in  Mr.  Tilton's  handivriting  ?    A.  Yes,  sir. 

Q.  Written  down  by  him  at  your  dictation  ?    A.  Yes,  sir. 

Q.  Why  didn't  you  send  for  the  original  ?  A.  Because  I  went  dpwnstairs 
to  see  Mr.  Tilton  to  tell  him  what  it  was.  Mr.  Beecber  said  be  didn't  want 
to  see  Mr.  Tilton,  and  I  went  downstairs,  knowing  about  this  letter  of  resig- 
nation, wanting  to  tell  Mr.  Tilton  what  it  was.  Mr.  Tilton  said,  **TeU  mo 
what  it  is;  let  me  look  at  it."  That  is  as  near  as  I  can  recollect  the  circum- 
stances under  which  this  was  dictated  to  him. 

Q.  Mr.  Beecher,  Mr.  Tilton,  and  yourself  were  in  the  house  together  t  A. 
Yes,  sir;  Mr.  Beecher  was  upstairs. 

Q.  And  the  paper  you  have  spoken  of,  was  that  there  ?    A.  Yes. 
•    Q.  Why  didn't  you  have  it  brought  dow^n,  and  show  it  to  Mr.  Tilton  t 
A.  Because  I  didn't  think  it  was  necessary. 

Q.  You  thought  it  better  to  dictate  it  to  him  ?  A.  I  didn't  go  down  for 
the  purpose  of  dictating  it. 

Q.  You  didn't  send  upstairs  for  the  original  ?    A.  No,  sir,  I  didnt. 

Q.  That  is  the  memorandum  that  you  now  speak  by,  is  it  ?  A.  Yes,  sir; 
this  is  the  memorandum  I  speak  by. 

Mr,  Evarts. — Tbat  is  not  a  copy  of  the  paper.  It  is  a  mere  question  of 
the  witness'  memory. 

Mr.  Fullerton. — I  think  you  misunderstood  a  question  put  by  the  counsel  on 
the  other  side.  The  question  he  put  to  you  was  this:  *•  You,  Mr.  Tilton  and 
Mr.  Beecber  were  in  the  house  together,"  to  which  you  replied:  Yes,  sir. 

Q.  You  don't  mean  you  were  in  the  same  room  ?    A.  No,  sir. 
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Q.  Qive  me  a  copy  of  the  proposed  resignation  that  Mr.  Beecbcr  pro- 
duced there  ? 

Mr.  Evarts. — Your  memory  of  it. 

Judge  Neilson. — State  your  recollection  of  its  contents. 

Mr,  Beach, — He  can  refer  to  the  memorandum. 

I'he  Witness. — It  is  this : 

**  I  tender  herewith  my  resignation  of  the  sacred  ministry  of  Plymouth 
Church.  I  have  stood  among  you  in  sorrow  for  two  years  in  order  to  save 
from  shame  a  certain  household ;  but  since  a  recent  publication  makes  this 
no  longer  possible,  I  now  resign  my  ministry  and  retire  to  private  life." 

Q.  That  is  as  near  as  you  can  recollect  the  origibal  resignation  of  Mr. 
Beechcr  ?  A.  Yes,  sir;  and  that  states  substantially  what  was  in  the  original 
paper. 

NINTH  DAY,  JANUARY  15,  1876. 

Judge  Neilson. — Are  the  counsel  ready  to  proceed  ? 

Mr,  Fulhrtoji. — May  it  please  your  Honor,  we  are  somewhat  embarrassed 
this  morning  on  our  side,  by  the  absence  of  Judge  Morris — who  is  quite  ill 
and  unable  to  leave  his  bed — in  the  presentation  of  our  documents.  Judge 
Morris  having  been  very  familiar  with  them,  having  put  his  marks  upon  them 
so  that  he  could  manipulate  them  with  convenience,  and  we  shall  have  to  ask 
your  Honor's  indulgence  a  little,  probably,  from  time  to  time,  on  account  of 
that  embarrassment. 

Judge  Neilson. — I  very  much  regret  his  illness. 

Francis  D.  Moulton  recalled,  and  the  direct  examination  resumed: 

Mr.  Futlerton. — Mr.  Moultcm.  at  the  adjournment  last  night,  you  were  de- 
tailing what  occurred  after  the  publication  of  the  tripartite  agreement,  and 
had  spoken  of  the  proposed  resignation  from  Plymouth  Church,  and  of  an 
intervie'v  which  you  had  with  Mr.  Tilton  in  your  house.  I  want  to  ask  you, 
first,  whether  you  reported  the  substance  of  that  interview  with  Mr.  Tilton 
to  Mr.  Beecher  ?     A.  I  did ;  yes,  sir. 

Q.  And  what  did  you  say  to  him  ?  A.  I  said  that  Mr.  Tilton  strongly 
objected  to  the  publicaticm  of  the  resignation,  on  the  ground  that  it  was  a 
clear  statement,  in  his  opinion,  of  the  shame  of  his  wife. 

Q.  What  did  Mr.  Beecher  reply  to  that  ?  A.  The  reply  of  Mr.  Beecher  to 
that,  sir,  I  do  not  remember;  but  I  said  to  Mr.  Beecher,  **  Clearly,  that  is  the 
case,  sir;  clearly,  if  the  resignation  should  be  published,  it  would  be  a  virtual 
confession  of  the  fact  of  your  relations  with  Mrs.  Tilton,  and  it  ought  not 
to  be  done.'' 

Q.  Did  you  communicate  to  Mr.  Beecher  anything  else  that  Mr.  Tilton 
said  in  regard  to  that  proposed  publication  ?  A.  I  told  Mr.  Beecher  that  Mr. 
Tilton  was  quite  violent;  Mr.  Tilton  said  that  he  would  shoot  Mr.  Beecher  if 
he  did  it.  1  think  that  I  mentioned  that  to  Mr.  Beecher.  That  is  what  Mr. 
Tilton  told  me,  at  all  events. 

Q.  The  publication  did  not  follow,  I  believe  ?    A.  It  did  not  follow. 

Q.  What  WHS  said  about  a  counter-statement  of  any  kind  ?    A.  I  said  to 
I.— 26 
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Mr.  Beecher  that  I  thought  it  would  be  possible  to  frame  a  card  that  would 
cover  the  case,  and  at  all  events  tliere  was  between  that  time  and  Monday  to 
consider  it,  and  wc  had  better  consider  it. 

Q.  Was  a  curd  proposed  ?  A.  There  was,  on  Sunday — I  think  it  was 
Sunday  afternoon— Sunday  evening. 

Q.  Who  proposed  the  card  ?  A.  I  had  told  Mr.  Tilton,  sir,  that  I  thought  it 
would  be  wrong  for  him  to  publish  the  letter  which  he  threatened  to  publish. 

Q.  Which  I  read  in  evidence  yesterday  ?  A.  Yes,  sir;  I  told  him  I 
thought  he  ought  not  to  do  it.  I  thought  he  ought  to  undertake  to  find  a 
different  way,  and  he  promised  me  at  last  that  he  would  try,  and  he  did;  and 
he  did  prepare  a  card  which  would  be  satisfactory  to  him,  which  I  submitted 
to  Mr.  Beecher  on  Sunday  night;  and  I  said  to  Mr.  Beecher,  *'I  think  that 
will  cover  the  case.''  In  the  meantime  I  had  received  a  letter  from  Mr. 
Beecher. 

Q.  Is  the  letter  now  shown  you  the  one  that  you  speak  of  ?  [Handing 
witness  a  letter.]     A.  Yes,  sir;  that  is  the  letter. 

Mr,  Fullerton. — I  propose  to  read  it. 

Mr,  Evarts, — Is  that  from  Mr.  Beecher  ? 

Mr,  FalUrton, — Yes,  sir. 

Mr.  Erarttt. — This  is  the  one  you  say  you  received  in  the  meantime  ?  A. 
I  received  it  on  the  morning  of  June  the  1st,  Sunday  morning,  while  I  was 
in  bed. 

Q.  Before  the  interview  with  Mr.  Beeclier  ?    A.  Of  Sunday — yes,  sir. 

Mr.  Fu/hrfon. — [Reading  the  letter.] 

**  Sunday  Morning,  June  1.  *73. 

"  My  Dear  Frank  :  The  whole  earth  is  tranquil  and  the  heaven  is  serene — 
as  befit  s  one  who  \\&s  ahout  finished  his  world -life.  1  could  do  notliing  on  Satur- 
day— my  head  was  confused.  But  a  good  sleep  has  made  it  like  crystal.  1  have 
detenuiiied  t<j  make  no  more  resiaiauce.  Theodore's  temperament  is  such,  that 
the  future,  even  if  temporarily  earned  would  be  absolut<^ly  worthless,  filled  with 
abrupt  changes,  and  rendering  me  liable  at  any  hour  or  day  to  be  obliged  to 
stultify  all  tlie  devices  by  wh.  we  saved  ourselves.  It  is  only  fair  that  he  tshould 
know  that  tlie  publication  of  the  card  which  he  proposes  would  leave  him  far 
worse  off  than  before. 

•*  The  ayreemeut  was  made  after  my  letter,  thro,  you,  was  written.  He  had  had 
it  a  year.  He  had  condoned  his  wife's  fault.  He  had  enjoined  upon  me  with  tlie 
utmost  earnestness  and  solemnity  not  to  betray  his  wife,  nor  leave  his  children 
to  a  blight.  1  had  honestly  and  earnestly  joined  in  the  purpose.  Then,  this 
settlement  was  made,  and  signed  by  him.  It  was  not  my  making.  He  revised 
his  pan  so  that  it  should  wholly  suit  him,  and  signed  it.  It  stood  unquestioned 
and  unblauied  tor  more  than  a  year.  T/wn  it  wan  publia/ied.  Nothing  but  that. 
Tliai  which  he  did  in  private,  wlien  made  public  excited  him  to  fury,  and  he 
charges  me  with  iiyiking  him  appear  as  one  graciously  pardoned  by  me  !  It  was 
his  own  deliberate  act,  with  which  he  was  perfectly  content  till  others  saw  it, 
and  then  he  charges  a  grievous  wrong  home  on  me ! 

"  My  mind  is  clear.  I  am  not  in  haste.  I  shall  write  for  the  ])ublic  a  state- 
ment that  will  bear  the  light  of  the  judgment-day,  God  will  take  C4ire  of  me  and 
mine.  When  I  look  on  earth  it  is  deep  night.  When  I  look  to  the  heavens 
above  I  see  the  morning  breaking.  But,  oh  that  I  could  put  in  golden  letters  my 
deep  sense  of  your  faithful,  earnest,  undying  fidelity — your  disinterested  friend- 
ship !  Your  nol)le  wife,  too,  has  been  to  me  one  of  God's  comforters.  It  is  such 
as  she  that  renews  a  waning  faith  in  womanhood.  Now,  Frank.  1  would  nol 
have  you  waste  any  more  energy  on  a  hopeless  task.     With  such  a  man  as  T.  T 


Jan.  15,  1875.]  DIRECT    EXAMINATION.  403 

i\  eie  is  no  possible  salvation  for  any  that  depend  upon  him.  With  a  ptrong 
n<\ture.  he  does  not  know  how  to  jrovern  it.  Witli  peneroua  impulses,  theunder- 
3arrent  that  rules  him  is  self.  With  ardent  affections,  he  can  not  love  long  that 
wh.  does  not  repay  him  with  admiration  and  praise.  With  a  strong  theatric 
nature,  he  is  constantly  imposed  upon  with  the  idea  that  a  position — a  great  stroke 
— a  coup  d'ttat  is  the  way  to  success. 

"  Besides  these  he  has  a  hundred  good  things  about  him,  but  these  named 
traits  make  him  absolutely  vnrelUible, 

"  Therefore,  there  is  no  use  in  further  trying.  I  have  a  strong;  feeling  upon 
me,  and  it  brings  great  peace  with  it,  that  I  am  spending  my  last  Sunday  and 
preaching  my  last  sermon. 

"  Dear  good  God — I  thank  thee — I  am  indeed  beginning  to  see  rest  and 
triumph.  The  pain  of  life  is  but  a  moment,  the  glory  of  everlasting  emancipa- 
tion is  worldless,  inconceivable,  full  of  beckoning  glory.  Oh  my  beloved  Frank 
— I  shall  know  you  there — and  forever  hold  fellowship  with  you,  and  look  back 
and  smile  at  the  past.  Your  loving 

H.  W.  B." 

[Letter  marked  "  Exhibit  No.  26."] 

Q.  What  time  in  the  day  did  you  receive  that  letter  ?  A.  In  the  morning, 
sir. 

Q.  Did  you  sec  another  letter  written  on  that  day  by  Mr.  Beecher  ?  A. 
This  letter  was  inclosed  in  a  letter  to  my  wife,  I  believe. 

Q.  Did  you  see  the  letter  addressed  to  your  wife  ?  A.  Yes,  sir;  I  have  seen 
it.     I  saw  it  then,  I  believe. 

Mr.  Fallerton. — I  will  not  produce  it  now.  You  have  spoken  of  a  card  which 
was  prepared  at  the  time.  Look  at  the  paper  now  shown  you  and  say  whether 
it  is  the  (me.  [Handing  witness  a  paper.  J  Was  the  card  published  ?  A.  There 
was  a  card  published;  yes,  sir;  substantially  the  card  which  we  considered 
that  night;  some  alteration  from  it — some  alteration  of  it,  rather. 

Q.  Under  what  circumstances  did  the  alteration  take  place  ?  A.  Mr. 
Bcccher  said  to  me  that  he  thought  there  were  some  words  or  phrases  that 
might  be  left  out  judiciously,  and  they  were  left  out. 

Q.  And  then  published  ?    A.  Y'cs. 

Q.  After  the  emendations  that  you  speak  of  ?    A.  Yes,  sir. 

Q.  Look  at  that  paper,  and  say  whether  that  is  the  card'?  [Handing  wit- 
ness a  printed  paper.] 

Mr,  Evartn. — Is  that  the  printed  paper  ? 

Mr,  FuUerton, — Yes,  sir. 

Mr,  Starts. — Haven^t  you  the  original  f 

Mr.  FuUerton, — That  is  the  original. 

Mr,  Evarts. — No;  I  understand  Mr.  Tilton  wrote  a  card. 

Mr.  Fullerton. — Where  is  the  card  that  was  written,  do  you  know?  A. 
I  saw  it  a  few  days  ago  in  Mr.  Tilton*s  possession. 

Mr.  FuUertvn,^[To  Mr.  Tilton.]     Well,  let  me  have  that. 

Mr,  Tilton, — I  think  Mr.  Mouiton  has  it. 

Mr,  FulUrton. — That  is  one  of  the  embarrassments  growing  out  of  Judge 
Morris'  unfortunate  illness.     I  will  produce  it  before  I  get  through. 

Mr,  Etarts, — Well,  I  would  like  it  now. 

Mr.  FuUerton, — Perhaps  you  would  like  it,  because  we  haven't  got  it. 

Mr,  Evarts. — No,  you  have  got  it;  the  witness  says  you  have. 

The  Witness, — I  say  I  saw  it. 
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Mr,  EinrU, — We  would  not  like  to  have  this  evidence  go  on  without  that 
paper. 

Mr,  FuIIerton. — I  can  read  it  from  the  newspaper,  and  substitnte  the 
original,  if  that  will  answer  your  purpose. 

Judge  Neilson. — You  can  do  that  by  consent,  sir,  if  the  counsel  consent 
to  it. 

Mr,  Fuller  tan.— ThiB  is  the  original  of  the  card  that  was  published. 

Mr.  Evarts, — Oh,  well,  you  have  not  proved  that. 

Mr.  Bea4^h — I  think  we  have. 

Mr,  Ecarts, — It  is  a  part  of  the  matter,  no  doubt;  but  Mr.  Til  ton  wrote  a 
card  which  was  the  very  matter  that  was  proposed  to  Mr.  Beecher's  considera- 
tion, and  was  the  topic  of  conversation,  and  some  chan^^es  being  made 
between  tiie  parties  there,  it  was  afterwards  published.  Now,  we  want  the 
transaction  as  it  occurred. 

Mr,  Beach. — We  proposed  just  now  to  produce  the  card  as  amended  by 
Mr.  Beecher,  and  published.     When  we  find  the  other,  we  will  prodftce  that. 

Judge  Neilson. — Won*t  that  be  satisfactory,  sir  ?  If  the  other  is  not 
found,  it  is  to  be  stricken  out  or  reconsidered. 

Mr.  EcarU. — Well,  I  do  not  want  to  accumulate  too  many  instances  of 
that  kind.     We  have  one  lying  over. 

Judge  Neilson. — Will  you  hold  that  in  reserve? 

Mr.  Beach,— We  are  under  no  obligation  to  produce  the  one  that  was 
originally  drawn  and  amended  by  Mr.  Beecher ;  still,  we  are  willing,  and 
intend  to  do  it. 

Mr,  Ecarts. — That  is  another  matter. 

Judge  Neilson. — It  is  proper  that  it  should  be  produced,  undoubtedly 

Mr.  EcartH. — Yes,  sir,  I  think  so. 

Mr,  FuIIerton, — Shall  I  read  the  one  that  was  published  ? 

Mr.  Evarta, — Are  we  to  have  the  other  ? 

Mr,  Fulhrton. — It  is  not  here. 

The  WitneHH. — It  was  not  published  from  the  manuscript  that  Mr.  Tilton 
furnished,  sir. 

Mr.  EtartH. — No;  I  understand  that. 

Judge  Neilson. — Tliei'e  was  a  copy  sent  to  the  printer. 

The  Witneii8.—  y\T.  Beecher  made  a  letter  himself,  sir.  acting  upon  the  idea 
of  Mr.  Tilton's  proposed  card. 

Judge  Neilson. — That  paper  you  will  produce  when  you  can  find  it. 

Mr,  FuIIerton. — Yes,  sir.     [Reading  the  card  from  the  newspaper.] 

"  To  tlte  Editor  of  the  Brooklyn  E(tgle.  •  June  2,  1873. 

"  Dear  Siu  :  1  have  maintained  silence  respecting  the  slanders  which  havo 
for  some  time  past  followed  me.  I  should  not  speak  now,  but  for  the  sake  of 
reliwving  another  of  unjust  imputation.  The  document  that  was  recently  pub- 
lished, bearin^r  my  name,  with  others,  was  publislied  without  consuUatinn, 
either  with  me  or  with  Mr.  Tilton,  nor  with  any  authorization  from  us.  If  that 
document  should  lead  the  public  to  regard  Theodore  Tilton  as  the  autiior  of  the 
calumnies  to  which  it  alludes,  it  will  do  him  great  injustice.  I  am  unwilliajr 
that  he  should  even  seem  to  be  responsible  for  injurious  statements  whose  force 
was  derived  wholly  from  others.  H.  W.  Beecher." 

[Marked  "  Exhibit  :io.  27."] 
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Q.  What  was  the  **documeDt  recently  published  "  ?  A.  The  **  Tripartite 
Covenant." 

Q.  This  card  that  you  now  speak  of,  as  I  understand  you,  was  prepared  and 
publislied  after  the  proposed  resignation  from  the  ministry  ?     A.  Yes,  sir. 

Q.  The  next  day,  was  it  not  ?  A.  Published  on  June  the  2d,  sir — Monday, 
June  the  2d. 

Q.  Now,  was  there  another  card  published  soon  after  that  ?  A.  Yes,  sir; 
there  was  a  card  published  after  that. 

Q.  State  the  circumstances  under  which  that  card  was  prepared  ?  A. 
"What  card  do  you  refer  to,  sir  ? 

Q.  Tlie  second  card  of  Mr.  Beecher,  following  June  2d  ?  A.  There  was 
the  card  that  I  have  in  mind  now,  sir,  that  I  am  referring  to,  if  you  will  allow 
me  to  speak  of  that. 

Q.  Yes,  sir.  A.  It  was  the  card  with  reference  to  the  visit  of  Mr.  Bo  wen 
to  Mrs.  Wood  hull. 

Q.  That  is  the  one,  sir;  you  are  right.  Now,  tell  the  circumstances  under 
which  it  was  prepared,  and  the  circumstances  which  led  to  its  preparation, 
us  y<m  learned  tliem  from  Mr.  Beecher.  A.  There  was  an  account  in  the 
paper  of  Mr.  Bowen  and  Mr.  Claflin  visiting  Mrs.  Woodhull  together,  for  the 
purpose  of  getting  evidence. 

Ifr.  Ecarts. — What  is  the  object  of  this  ? 

Mr.  FalUrton. — It  is  only  introductory,  sir,  to  the  meeting  with  Mr. 
Beecher. 

The  WitneHH. — And  this  account  in  the  paper  of  the  visit  of  Mr.  Bowen  and 
Mr.  Claflin  to  Mrs.  WoodhulTs,  for  the  sake  of  getting  evidence  against  Mr. 
Feecher,  I  thought  rather  serious;  and  I  saw  Mr.  Beecher  in  regard  to  it,  and 
I  said  to  him,  "I  think,  3Ir.  Beecher,  we  can  make  very  short  work  of  such 
business;  I  think,  and  you  tljink,  that  Mr.  Bowen  has  not  any  evidence  in 
his  possession  against  you,  and  we  better  publish  a  card  in  The  Engle^  calling 
upon  anybody  with  any  papers  or  evidences  against  you  to  produce  them;" 
and  Mr.  Beecher  prepared  a  card  with  reference  to  that  matter,  which  met 
with  my  approval,  and  I  took  it  down  to  The  Eagle  office. 

Q.  Look  at  the  paper  now  shown  you,  and  say  if  it  is  the  card  that  you 
speak  of  ?  [Handing  witness  a  card.]  A.  This  is  the  card  as  it  was  pre- 
pared ;  yes,   sir. 

Mr.  FnlJerton. — I  propose  to  read  it.  Goon  and  finish  the  narration.  A. 
Mr.  Beeclier  was  out  of  town,  or  was  going  out  of  town,  upon  the  day  that  I 
saw  Mr.  Kinsella,  of  The  Brooklyn  Ea§U^  and  Mr.  Kinsella  himself  altered  the 
phraseology  somewhat,  and  we  jointly  took  the  responsibility  of  printing  it 
with  tlie  alterations;  and  I  saw  Mr.  Beecher  subsequently,  and  he  said  that 
he  approved  of  the  alterations,  and  thanked  me  for  my  kind  offices  in  the  mat- 
ter; and  Mr.  Beecher  said  to  me,  furthermore,  '*Of  course  Mr.  Tilton  won't 
produce  any  documents."  **Well,"  I  said,  **of  course  he  won't ;  he  hasn't 
got  any  that  I  know  of,  original  documents,  to  produce,  and  of  course  I  won't." 

Mr.  EtarU. — What  conversation  is  this  ?  A.  The  conversation  with  Mr. 
Beecher,  Mr.  Evans. 

Q.  At  what  interview  ?    A.  At  the  interview,  at  the  preparation  of  this  card. 
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Q.  When  that  paper  was  there  ?    A.  Yes ;  certainly. 
Mr,  Fnllertan, — The  proposed  card  reads  as  follows  : 

••  Bkooklyn,  June,  1873. 

'*  I  have  seen  in  ilie  morninpr  papers  that  application  has  been  made  to  Mrs. 
Victoria  WoodhuU  for  certain  lettors  of  mine,  supposed  to  contain  information 
respecting  certain  infamous  stories  Hgainst  me.  She  has  two  business  letters, 
one  declining  an  invitation  to  a  $ut}'rage  meeting,  and  the  other  declining  to  g^ive 
her  assistance  tsolicited.  These,  and  all  letters  of  mine  in  the  hands  of  any 
other  ])ers(»n8,  they  have  my  cordial  consent  to  publish.  I  will  only  add,  in  thin 
connection,  that  the  tissue  of  stories  and  rumors  which  have,  for  a  time,  been 
circulated  about  me,  are  grossly  untrue,  and  I  stamp  them,  in  general  and  in 
particular,  as  utterly  false." 

[Marked  "  Exhibit  No.  28."] 

Q.  In  whose  handwriting  is  the  interlineation  in  that  card  that  I  have  just 
ready  or  proposed  card  ?    A.   Mr.  Bi'ccher's. 

Q.  The  erasures^— do  you  know  anything  of  them  ?  A.  They  were  made 
by  Mr.  Beech  or. 

Mt.  Ecarts,  -I  understand,  Mr.  Moulton,  that  that  paper  as  it  reads,  omit- 
ting what  is  erased  and  reading  that  pencil  interlineation,  is  as  it  came  from 
Mr.  Beecher  ?  A.  Yes,  sir;  that  is  precis^ely  the  pai)er  which  I  took  to  The 
Brooklyn  Eagle  office. 

Q.  And  the  alterations  there  made  were  not  made  on  this  paper  ?  A.  No, 
sir;  I  have  a  copy  of  the  article  as  >Ir.  Kinsella  changed  it,  and  wrote  it  in 
pencil. 

Mr.  Fullertoh, — It  has  just  been  shown  to  you,  has  it  not,  in  print  ?  A. 
Yes,  air;  that  is  the  article. 

Mr.  FuUerton. — I  now  read  the  card  as  amended  and  published. 

The  Witness. — There  is  omitted,  sir,  from  that  leadpencil  memoranda  of  mine 
some  of  the  sentences  that  occur  in  the  original  letter.     I  did  it  to  save  time. 

Mr.  FuUt-rton. — [Reading.] 

'*  To  the  Editor  of  the  Brooklyn  Eagle  : 

'•  SiK — In  a  long  and  active  lif«^  in  Brooklyn,  it  has  rarely  happened  that 
TJie  Eagle  and  myself  have  been  in  accord  on  questions  of  common  concern  to 
our  fellow-citizens.  1  am  for  this  reason  compelled  to  acknowledge  the  unso- 
licited confidence  and  regard  of  which  the  columns  of  The  Eagle-  of  late  bear 
testimony.  I  have  just  returned  to  the  city  to  learn  that  ni)plication  has  been 
made  to  Mrs.  V^ictoria  Woodhull  for  l<»tters  of  mine  supposed  to  contain  informa- 
tion respecting  certain  infamous  stories  against  me." 

Mr,  Fallerton. — I  think  there  is  some  misapprehension  about  this.  I 
shall  have  to  nsk  the  witness  whether  that  ])art  of  it  in  parenthesis  was  pub- 
lished ?     [Handing  witness  the  book.]  .♦     A.  No,  sir. 

Q.  That  was  not  published  ?     A.  No,  sir. 

Q.  Then  I  am  to  read  it  without  the  parenthesis  ?  A.  Without  the  paren- 
thesis. 

Mr,  Evarts. — Haven^t  you  got  the  very  publication  ? 

Mr,  FuUerton. — It  does  not  seem  to  be  here. 

Mr,  Evarts. — The  newspaper  itself;  that  will  show. 

*  The  book  referred  to  here  and  several  times  subsequently  in  the  coarse  of 
the  trial,  is  the  pamphlet  containing  the  "statements  "  of  Mr!  Tilton  and  Mr. 
Moulton,  and  other  papers  relating  to  the  afTair,  entitled :  "  The  Great  Brooklyn 
Romance;"  J.  H.  Paston,  New  York. 
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Mr.  FuUerton. — It  is  not  here. 

The  Witness, — I  can  tell  you  for  what  purpose  those  parentheses  were  in- 
troduced. 

Mr.  Evarts, — Well,  that  is  no  matter. 

Mr.  FuUerton, — Not  at  present. 

Mr.  Ecarcs. — If  your  Honor  please,  there  is  some  danger  of  p^etting  into 
a  little  confusion  and  doing  injustice,  perhaps,  to  one  side  or  the  other.  The 
direct  and  aitisfactory  evidence  of  what  was  published  in  The  Eagle  would 
be,  of  course,  the  production  of  the  newspaper,  and  then  we  could  all  see 
for  ourselves  what  it  was.  I  had  supposed  this  printed  letter  or  note,  which 
we  are  all  familiar  with,  was  what  was  published  in  The  Eftgle,  but  it  seems 
that  we  can  not  trust  it  for  that — that  as  Mr.  Moultcm  says  it  is  not  the  same; 
therefore,  if  they  could  give  us  the  copy  of  The  Eagle^  we  should  be  glud, 
and  then  we  could  see. 

Judge  Neilson. — It  would  be  better,  no  doubt,  sir. 

•  Mr.  Evarts. — Otherwise  there  may  be  some  confusion. 

Mr.  Fufh  rton. — I  will  defer  this  branch  of  the  case  until  we  get  a  copy  of 
The  Booklyn  Eagle,  Probably  it  would  be  well  to  strike  out  what  was  read 
from  the  card. 

Judge  Neilson. — From  the  printed  card  ? 

Mr.  FuUertor, — From  the  printed  card;  when  it  is  produced  it  will  all  go 
in  together. 

Judge  Neilson. — Yes,  sir,  it  may  as  well.* 

Mr.  Ftdlerton, — I  call  your  attention  now  to  the  25th  of  June,  or  to  an 
occn)renje  that  took  place  about  that  time.  Do  you  recollect  anything  that 
occurr^ ..  in  reference  to  Mr.  West  ?  A.  I  believe  Mr.  West  preferred  charges 
against  Mr.  Tilton. 

(1)  t  Mr,  Evarts. — Well,  what  occurred  with  you  ?    I  suppose A.  Mr. 

Tilton  brought  around  to  my  house  the  charges  of  Mr.  West  about  that  time. 

Mr,  FuUerton. — Look  at  the  paper  now  shown  you,  and  say  whether  it 
contains  the  charges  thus  produced  to  you  by  Mr.  Tilton  ? 

Mr.  Evarts. — Does  he  name  that  as  the  paper  that  was  produced  ? 

Mr,  FuUerton. — I  say  that. 

Mr.  Erarts. — I  assume  you  are  going  to  connect  it. 

Mr,  FuUtrton, — Oh  !  certainly. 

The  Witness. — Yes,  sir;  that  is  the  paper. 

Q.  State  whether  you  showed  those  charges  to  Mr.  Beecher  ?  A.  I  donH 
remember  that  I  did. 

Q.  How  ?    A.  I  don't  remember  that  I  showed  them  to  3Ir.  Beecher. 

Q.  Did  you  have  any  conversation  with  him  in  regard  to  it  ?  A.  Yes,  sir; 
I  had  conversation  with  him  in  regard  to  it. 

Q.  What  was  that  conversation  ?  A.  He  said  that  the  whole  matter  had 
better  go  over  until  Fall,  and  in  the  meantime,  during  the  vacation,  I  thought 
we  could  get  along  with  that  subject— try  to  find  a  way.  I  told  him  I  should 
recommend 

*  The  card  was  afterwards  pat  in  evidence  as  "  Exhibit  55."    See  p.  468,  pat. 
f  Passage  from  (1)  to  (2)  afterward  read.     See  p.  474,  po$i. 
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Mr.  Evarts. — ^I  understand  that  this  is  one  of  the  papers  that  Mr.  Tilton 
brought  you;  these  very  papers  ?  A.  Those  are  the  papers;  that  is,  as  I  re- 
member. 

Q.  You  showed  them  to  Mr.  Beech er  ?  A.  I  don't  know  that  I  showed 
them  to  him;  no,  sir. 

Q.  But  you  spoke  to  him  about  the  papers  Mr.  Tilton  had  brought  you  f 
A.  I  spoke  to  him  about  Mr.  West's  charges. 

Mr.  Fullerton, — Did  you  state  to  him  the  substance  of  the  charges  f  A. 
Yes,  sir,  I  told  him  ;  I  had  a  full  conversation  with  Mr.  Beecher  about  it. 

Mr,  Evarts, — They  don't  seem  to  have  been  shown  to  Mr.  Beecher  ? 

Mr.  Fullerton. — Did  you  state  the  substance  of  the  charges  to  Mr.  Beecher? 
A.  Yes,  sir;  I  did,  certainly;  I  have  answered  that. 

Q.  And  what  was  said  by  him  in  reply  ?  A.  Why,  he  hoped  that  be 
would  be  able  to  find  a  way  to  get  over  that  matter  during  the  summer. 

Q.  And  what  was  proposed  ?  A.I  proposed  that  Mr.  Tilton  should^-or  I 
said  that  Mr.  Tilton  proposed  to  me  that  he  should  write  a  letter  saying  tftat 
he  declined,  on  the  ground  of  non-membership.  (2) 

Q.  Of  Plymouth  Church  ?  A.  Yes,  sir;  non-membership — that  he  woald 
decline,  on  the  ground  of  non-membership,  an  investigation;  I  thought  that 
was  the  way  out. 

Mr.  Evarts. — Well,  I  understood  you  to  say  that  it  was  Mr.  Tilton  sug- 
gested— did  I  understand  you  to  say  that  Mr.  Tilton  suggested  that  as  a  way 
of  escape  from  the  dilemma  ?     A.  Yes,  sir;  Mr.  Tilton  said  so. 

Mr.  Beach. — That  he  should  write  a  letter  declining?  A.  Yes,  sir;  he 
was  willing  to  do  that.  I  told  Mr.  Beecher  that  Mr.  Tilton  would  be  willing 
to  write  a  letter  stating  that  he  would  decline  an  investigation,  on  the  ground 
of  non-membership. 

Mr,  Evarts. — You  said  that  because  Mr.  Tilton  had  told  you  so  ?  A.  Yea, 
sir;  certainly. 

Mr,  Fullerton. — I  read  the  charges  in  evidence: 

"  Brooklyn,  Oct.  16th,  1873. 
"  Mr.  Theodore  Tilton. 

"  Dear  Sir :  At  a  meeting  of  the  Examining  Committee  of  Plymouth 
Church  held  this  evening  the  Clerk  of  the  Commitiee  wrh  instructed  to  forward 
to  you  a  copy  of  the  comj)laint  and  specifications  made  against  you  by  Mr.  Wm. 
F.  West  and  was  requested  to  notify  you  that  any  answer  to  the  charges  that 
you  may  desire  to  offer  to  the  Committee  may  be  sent  to  the  Clerk  on  or  before 
Thursday,  Oct.  2l3rd,  ISTIJ.  Ench)aed  I  hand  you  a  copy  of  the  charges  and 
specifications  referred  to. 

Yours,  very  respectfully,  D.  W.  TAiiLMADGK,  Clerk. 

;{0:j.  Bridge-st. 

"  Copy  of  the  Charges  and  Specifications  made  by  Wm.  F.  West  against  Theodare 

Tilton. 
'•  I  charge  Theodore  Tilton,  a  meml)er  of  this  church,  with  having  circulated 
and  promoted  scandalB,  derogatory  to  the  Christian  integrity  of  our  pastor  and 
injurious  to  the  reputation  of  this  church. 

"  SrECIFICATIONS, 

"  1st :  In  an  interview  between  Theodore  Tilton  and  Rev.  E.  L.  L.  Taylor, 
D.D.,  at  the  office  of  The  Brooklyn  Union,  in  the  spring  of  1871,  the  said 
Theodore  Tilt(m  stated  that  the  Rev.  Henry  Ward  Beecher  preached  to  several 
(seven  or  eight)  of  his  mistresses  every  Sunday  evening.     Upon  being  rebuked 
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by  Dr.  Taylor,  he  reiterated  the  gharge  and  said  that  he  would  make  it  in  Mr. 
Beeclipr'a  presence  if  desired. 

"  Witness  :  Rev.  E.  L.  L.  Tayloh,  D.D. 

*'  2nd  :  In  a  conversation  with  Mr.  Andrew  Bradshaw  at  his  residence  in  the 
latter  part  of  November  1872,  Tlieodore  Tiltou  requested  Mr,  Bradshaw  not  to 
repeat  certain  statements  which  had  previously  been  made  to  him  by  Mr.  Tilton, 
adding  tbat  he  retracted  none  of  the  accusations  which  he  had  formerly  made 
again >t  Mr.  Beecher,  but  that  he  wished  to  bush  tbe  scandal  on  Mr.  Beecher's 
account,  that  Mr.  Beecher  was  a  bad  man  and  not  a  safe  person  to  bo  allowed  to 
enter  the  families  of  his  church  that  if  this  scandal  ever  were  cleared  up,he 
(Mr.  Tilton)  would  be  the  only  one  of  the  three  involved  who  would  be  unhurt 
by  it,  and  that  he  was  silently  suffering  now  for  Mr.  Beecher's  sake. 

"  Witness:  Andrew  Bradshaw. 

"  3rd  :  At  an  interview  with  Mrs.  Andrew  Bradshaw,  in  Thompson's  dining- 
rooms  in  Clinton-street  on  or  about  the  3d  day  of  August,  1870,  Theodore  Tilton 
stated  that  he  had  discovered  that  a  criminal  intimacy  existed  between  his  wife 
and  Mr.  Beecher.  Afterward,  in  November  1872,  referring  to  tlie  above  conver- 
sation, Mr.  Tilton  said  to  Mr.-*.  Bradshaw  that  he  retracted  none  of  the  accusa- 
tions which  he  had  formerly  made  again.st  Mr.  Beecher. 

"  Witness  :  Mrs.  Andrew  Bradshaw." 

[Two  paj)ers  attached  and  each  marked  as  •*  Exhibit  No.  29."] 

Mr,  FuJIerton. — State  whether  any  reply  to  this  letter  of  Mr.  Tallmadge 
was  prepared  ?     A.  I  think  there  was,  sir. 

Q.  Now,  by  whom  ?   A.  I  think  that  the  letter  was  prepared  by  Mr.  Tilton. 

Q.  Was  Mr.  Beecher  consulted  in  regard  to  it  ?  A.  I  think  I  saw  Mr. 
Beecher  with  regard  to  it  ;  yes,  sir. 

Q.  It  was  published,  wasn't  it  ?    A.  It  was  published ;  yes,  sir. 

Mr.  EvartH. — You  mean  to  say  that  you  did  see  Mr.  Beecher  ?  A.  Yes, 
sir;  that  is  my  recollection,  that  I  saw  Mr.  Beecher. 

Mr.  Fullerton. — [Addressing  defendant's  counsel.]  Gentlemen,  that  is 
embraced  in  our  notice  to  produce.  [Showing  Mr.  Evarts  a  paper.]  Ply- 
mouth Church  had  it. 

Mr,  Evarts. — Yes,  but  Plymouth  Church  is  not  the  defendant. 

Mr,  Fulhrton. — I  thought  it  was  so  considered — by  the  church,  at  all  events. 

Mr.  Emrts. — No;  we  have  never  thought  either  Plymouth  Church  or  the 
Christian  religion  was  defendant  here. 

Judge  Neilson. — That  has  been  my  view  of  the  case. 

Mr.  Fvllerton. — Well,  perhaps  not. 

Mr.  Evarts. — A  notice  to  produce  papers  that  belonged  to  Mr.  Beecher  to 
have,  of  course  we  shall  meet.  But  a  notice  to  produce  papers  that,  on  the 
very  face  of  them,  are  in  the  archives  of  Plymouth  Church  is  not  a  notice  to 
the  defendant  to  produce  papers  in  his  possession. 

Judge  Neilson. — It  has  no  force  or  effect. 

Mr.  Fullerton. — Well,  sir,  we  shall  produce — get  the  paper  in  court  some  way. 

Mr.  Evarts. — You  can  very  easily.     Mr.  Tallmadge  can  be  subpoenaed. 

Mr,  Fullerton. — I  call  your  attention  to  something  that  occurred  in  Octo- 
ber, 1873,  growing  out  of  a  publication  in  The  New  Turk  Sun,  without  stating 
what  it  was.     A.  Growing  out  of  a  publication  in  The  New  York  Sun? 

Q.  Yes,  sir;  cm  the  subject  of  expelling  Mr.  Tilton  from  Plymouth  Church. 
Do  you  recollect  an  interview  in  regard  to  that  subject  ?  A.  I  don't  remem- 
ber tbat. 
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Q.  Do  you  recollect  that  Mr.  Beecher  was  sent  for,  and  considered  at  your 
house,  in  connection  with  Mr.  Tilton,  this  proposed  action  of  Plymouth 
Church  in  regard  to  the  membership  of  Mr.  Tilton  ?  A.  I  remember  that 
there  was  to  be  a  meeting  at  Plymouth  Church  in  October.  I  don't  remember 
the  extract  from  The  Sun  ;  whether  it  was  in  October,  1873,  or  not,  I  don't 
remember;  but  there  was  to  be  a  meeting  at  Plymouth  Church,  in  which  the 
charges  against  Mr.  Beecher  were  to  be  considered. 

Q.  Against  Mr.  Beecher  ?  A.  Against  Mr.  Tilton,  that  is,  were  to  be  con- 
sidered ;  I  had  an  interview  with  Mr.  Beecher  in  the  presence  of  Mr.  Tilton, 
I  think,  concerning  what  was  to  be  done  at  that  meeting. 

Q.  Now  state  what  that  interview  was,  please  ?  A.  An  understanding — I 
said  to  Mr.  Beecher  that  I  thought  that  the  proper  way  out  of  it  was  simply  to 
drop  Mr.  Tilton's  name  from  the  roll  of  the  church,  and  Mr.  Beecher  agreed 
to  that ;  that  is  as  I  remember  the 

Q.  Well,  how  would  that  prevent  any  action  ? 

Mr.  EvarU. — Oh  !  well,  that  is  not  proper. 

Mr.  FuUerton. — What  was  said  upon  that  subject  ?  A.  That  his  not  being 
a  member  of  the  church,  I  said — if  he  was  not  a  member  of  the  church,  the 
charges  against  him  could  not  be  investigated,  and  consequently  there  could 
not  be  any  exposure  of  the  fact«  in  the  case  as  between  himself  and  Mrs. 
Tilton. 

Q.  A  ffew  moments  ago  you  spoke  of  a  proposed  letter  by  Mr.  Tilton,  in 
which  he  should  decline  the  trial  at  Plymouth  Church,  on  the  ground  of  non- 
membership?    A.  Yes.  sir. 

Q.  Do  you  know  whether  such  a  letter  was  written,  or  not  ?  A.  I  think 
it  was  written ;  yes,  sir. 

Q.  Did  you  go  to  Plymouth  Church  that  night  ?  A.  I  did  not,  but  I  had 
a  conversation  with  Mr.  Tilton. 

Q.  Did  you  have  a  conversation  with  Mr.  Beecher  in  regard  to  the  action 
of  Plymouth  Church  that  night  ?  A.  I  had  a  conversation ;  I  have  repeated 
it;  yes,  and  agreed  with  Mr.  Beecher  as  to  what  the  course  should  be,  in  the 
presence  of  Mr.  Tilton. 

Q.  No,  I  am  speaking  of  what  occurred  at  Plymouth  Church  that  night  f 
A.  Oh  I  no;  I  was  not  at  Plymouth  Church  that  night. 

Q.  Did  you  have  a  conversation  with  Mr.  Beecher  as  to  what  did  occur? 
A.  Afterwards;  yes,  sir;  with  Mr.  Beecher  afterwards. 

Q.  Now,  let  us  see  what  that  conversation  was  ?  A.  He  said  that  Mr. 
Tilton  had  come  down  there — told  me  the  circumstances;  he  said  that  Mr. 
Tilton  had  come  down  to  the  church,  and  had  said  in  the  presence  of  the  con- 
gregation that  if  he  had  slandered  his  pastor,  he  was  there  to  answer  for  it, 
and  Mr.  Beecher  said,  *  I  made  to  him  as  full  and  generous  a  reply  as  I  knew 
how  to  make."    That  is  the  substance  of  what 

Q.  How  long  was  that  after  the  meeting  at  Plymouth  Church  ?  A.  Not 
very  long  after;  I  don't  remember  how  long. 

Q.  Well,  was  it  within  a  few  days  ?  A.  Within  a  few  days;  I  should 
say  within  a  day  or  two. 

Q.  Now  the  next  event  in  the  order  of  time  that  I  want  to  call  your  atten- 
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tion  to  was  the  proposed  Council  of  the  Church.     Do  you  recollect  that  ?    A* 
I  recollect  that  there  was  to  be  a  Council  of  churches. 

Q.  And  did  you  have  an  interview  with  Mr.  Beecher  in  regard  to  it  ?    A. 
Yes,  sir. 

Q.  State  what  occurred  ?  A.  Mr.  Beecher  did  not  want — Mr.  Beecher 
said  he  did  not  want  Theodore  to  take  any  part  in  that  Council;  that  if  he 
could  maintain  silence — not  utter  a  word — until  after  the  dissolution  of  the 
Council — that  if  that  could  be  bridged  over,  he  thought  everything  would  be 
safe;  that  is  substantially  what  I  remember  about  it. 

Q.  Did  he  speak  of  Dr.  Storrs  in  that  conversation  ?     A,  After  Dr.  Storrs 
had  made  a  speech  before  the  Council.  I  received  from  him  a  letter  concern 
ing  Dr.  Storrs'  speech ;  I  had  said  to  Mr.  Beecher,  sir,  that  I  understood  that 
Dr.  Storrs  would  consider  it  necessary  to  be  severe 

Mr.  EvarU. — Well,  this  is  not  drawn  out  by  any  question. 

Mr.  Fullerton. — Yes;  it  is  drawn  out  by  a  question.  I  asked  him  whether, 
in  that  interview,  he  said  anything  in  regard  to  Dr.  Storrs. 

Mr.  Ecarts. — Whether  Mr.  Beecher  did  ? 

Mr.  Fullerton. — Yes. 

Mr.  Etaria. — Well,  how  is  that  material  ? 

Mr.  FuUerfoTi. — That  will  appear  after  it  comes  in  evidence. 

Mr.  Emrts. — Oh  !  yes;  but  on  the  face  of  the  matter  it  is  immaterial. 

Mr.  Fullerton. — It  was  in  connection  with  this  Church  Council. 

Judge  Neilson. — I  think  we  will  have  to  take  it,  and  see  whether  it  is. 

Mr.  Fullerton. — Go  on  and  state,  if  you  please,  what  he  said  in  regard  to 
it.  A.  Yes,  sir;  that  Dr.  Storrs  intended  to  be  severe  on  Mr.  Tilton,  and  I 
told  Mr,  Beecher  that  I  did  not  think  that  w^ould  be  a  proper  course  for  Dr. 
Storrs  to  pursue;  that  I  thouglit  it  was  not  ingenuous  for  hini  to  do  it. 

Q.  Go  on  and  finish  the  conversation.  A.  And  he  said  he  thought  it 
would  not  be  right  for  Dr.  Storrs  to  do  it:  that  is,  before  the  speech  of  Dr. 
Storrs  was  made,  sir,  now  that  I  am  speaking  of;  then  Dr.  Storrs  made  his 
speech,  and  followed  the  letter. 

Q.  Look  at  the  letter  which  I  show  you  now,  and  see  in  whose  handwrit- 
ing it  is  ?     A.  Mr.  Beecher's  handwriting.    Is  that  all  you  want  to  know  ? 

Q.  Letter  written  to  you  ?     A.  Yes,  sir. 

Q.  Did  you  receive  it  about  the  time  of  its  date  ?     A.  I  did. 

[Letter  submitted  to  defendant's  counsel.] 

Mr.  Fullerton. — Have  you  any  objection  to  it,  gentlemen  ? 

Mr.  Evarts. — I  suppose  not. 

ConJide7itial. 

*'My  Deak  Frank:  I  am  indignant  beyond  expression.  Storrs's  course  has 
been  an  unspeakable  outrage.  After  his  pretended  nympathy  and  friendship  for 
Theodore  he  has  turned  against  him  in  the  most  venomous  manner — and  it  is  not 
sincere.  His  professions  of  faith  and  affection  for  me  arc  hollow  and  faithless. 
They  are  merely  tactical:  His  object  is  plain.  He  is  determined  to  force  a  con- 
flict, and  to  use  one  of  us  to  destroy  the  other  if  possible.  That  is  his  game.  By 
Btinjrinjr  Theodore  he  believes  that  he  will  be  driven  into  a  course  which,  he 
hopes,  will  ruin  me.  If  ever  a  man  betrayed  another.  I  am  in  hopes  that 
Thewlore  who  has  borne  so  much,  will  be  unwilling  to  be  a  flail  in  Storrs's  hand 
to  strike  at  a  friend.  There  are  (me  or  two  reasons,  emphatic,  for  waiting  until 
the  end  of  the  Council  before  taking  any  action. 
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"  1.  That  the  attack  on  Ply.  Church  andtlie  threats  aj^uinst  Congregationalism, 
were  so  violent,  that  the  public  mind  is  likely  to  be  absorbed  in  the  ecclesiastical 
elements,  and  not  in  the  personal. 

"2.  If  Plymouth  Chufch  is  dUfellowshiped,  it  will  constitute  a  blow  at  me 
and  the  churchy — far  severer  than  at  him. 

**3.  That  if  Council  does  not  dinfellmcship  Plymouth  Church,  then,  un- 
doubtedly Storrs  will  no  oflF  into  Presbyterianism,  as  he  almost  without  disgaise, 
threfitened  in  his  speech,  and  in  that  case,  the  emphasis  will  be  th^re. 

"4.  At  any  rate,  while  the  fury  rages  in  Council,  it  is  not  wise  t^  make  any 
move  that  would  be  one  among  so  many,  as  to  lose  effect  in  a  degree  and  after 
the  battle  is  over  one  can  more  exactly  see  what  ought  to  be  done.  Meantime  I 
am  patient,  as  I  know  how  to  be,  but  pretty  nearly  used  up  with  inward  excite- 
ment and  must  run  away  for  a  day  or  two  and  hide  and  sleep,  or  there  will  be  a 
funeral.  Cordially  and  trustingly  yours, 

H.  W.  B. 

"March  25,  1874. 

"  No  one  can  tell  under  first  impressions  what  the  effect  of  such  a  speech  will 
be.    //  ought  to  damn  Storrs." 

[Letter  marked  "  Exhibit  No.  30."] 

Q.  There  is  another  letter  Mr.  Moulton  [handing  letter  to  witness],  which 
you  will  plea.se  look  at  and  say  in  whose  handwriting  it  is  ?  A.  In  the  hand- 
writing of  Mr.  Beecher. 

Q.  To  whom  is  it  addressed  ?     A.  To  me. 

Q.  Did  you  receive  it  about  the  time  of  its  date  ?    A.  I  did ;  yes,  sir. 

Mr,  Fnllerton. — I  read  it  in  evidence. 

'*  Sunday  Nioiit,  March  29, 1874. 

"  My  Deak  Frank  :  Is  there  to  be  no  end  of  trouble  ?  Is  wave  to  follow 
wave  in  endless  succession  ?  I  was  cut  to  the  heart  when  (.'.  showed  me  that 
shameful  paragraph  from  The  Union.  Its  cruelty  is  beyond  description.  I 
felt  like  lying  down  and  saying,  *  I  am  tired — tired — tirod  of  living,  or  of  try- 
ing to  resist  the  devil  of  mischief.'  I  would  rather  have  had  a  javelin  launched 
against  me,  a  hundred  times,  than  against  those  that  have  suffered  so  much. 
The  shameful  indelicacy  of  bringing  the  most  sacred  relations  into  such  publi- 
city, fills  me  with  horror. 

*'  But,  there  are  some  slight  alleviations.  The  paragraph  came  when  the 
public  mind  was  engaged  with  the  council  and  with  Theodore's  letters.  I  hope 
it  will  pass  without  further  notice.  If  it  is  not  taken  up  by  other  papeis  it  will 
sink  out  of  sight  and  be  forgotten  ;  whereas  if  it  be  assailed  it  may  give  it  a 
conspicuity  that  it  would  never  have  had.  But,  I  shall  write  Shearman  a  letter, 
and  give  him  my  full  feeling  about  it.  I  must  again  as  I  have  heretofore  been 
indebted  to  you  for  a  judicious  counsel  on  this  new  and  flagrant  element.  My 
innermost  soul  longs  for  peace;  and  if  that  can  not  bo,  for  d^ath  that  ioiU 
bring  peace.  My  fervent  hope  is  that  this  drop  of  gall  may  sink  through  out 
of  sight  and  not  prove  a  mortal  poison. 

"  Yours  ever, 

"  H.  VV.  Beecuer. 

**  I  have  written  strongly  to  Shearman,  and  hope  that  he  will  send  T.  a 
letter  unsolicited.  I  am  sick,  head,  heart  and  body,  but  must  move  on!  I  feel 
this  morning  like  letting  things  go  by  the  run  I  '* 

[Copy  of  letter  marked  "  Exhibit  No.  31."] 

Q.  Now,  Mr.  Moulton,  state  if  you  please,  whether  you  saw  the  paragraph 
in  The  Union,  to  which  reference  is  there  made  ?    A.  I  did. 
Q.  State  the  substance  of  it  ? 

Mr,  Evarts, — We  would  rather  have  the  paragraph. 
Mr,  Fullerton. — It  is  not  necessary,  if  your  Ilonor  please,  that  we  should 
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produce  these  newspapers  that  are  incidentally  referred  to.  That  is  not  the 
rule.     I  only  wanted  to  know  the  subject-matter  of  the  article. 

Judge  NEiLdON. — ^The  subject-matter  we  have  got;  I  think  the  paper 
ought  to  be  produced. 

Mr.  Fuller  ton, — It  is  referred  to  as  a  collateral  matter. 

Judge  Neilson. — It  is  not  remotely  collateral.  I  think  the  paper  should 
be  produced.     You  can  introduce  it  hereafter. 

Q.  After  receiving  that  letter,  did  you  see  Mr.  Beecher?  A.  Yes,  sir;  I 
saw  him. 

Mr.  Evarts. — The  paper  is  in  the  letter. 

Mr.  Fnllerton. — The  paragraph  from  The  Union  is  as  follows 

Mr.  Evarts.  —We  consent  to  this  being  read  as  if  the  paper  was  here.  Wo 
only  want  to  object  to  memory  as  to  accuracy.  We  understand  that  to  be 
the  same. 

Mr.  Fullerton. — [Reading.] 

"  At  the  clo"<o  of  the  service,  a  Union  reporter  approached  Mr.  Beecher,  for 
the  purpose  of  getting  his  views  as  to  the  council,  but  he  declined  to  be  inter- 
viewed. Mr.  Shearman,  the  Clerk  of  the  Church,  however,  was  communicative. 
He  said  he  had  received  uo  intimation,  as  yet,  what  course  the  council  would 
pursue.  In  regard  to  the  scandal  on  Mr.  Beecher,  he  said,  so  far  as  Tilton  was 
concerned,  he  (Tilton)  was  out  of  his  mind,  off  his  balance,  and  did  not  act 
reasonably.  As  for  Mrs.  Tilton,  she  had  occasioned  the  whole  trouble  while  in 
a  half -crazed  condition.  She  had  mediumlstic  fits,  and  while  under  the  strange 
power  that  p().ssessed  her,  often  spoke  of  the  most  incredible  things,  declared 
things  possible  that  were  impossible,  and  among  the  rest  had  slandered  Mr. 
Beecher.  Mr.  Tilton  himself  had  acknowledged  that  all  the  other  things 
she  had  told  him  in  her  mediumistic  trance  were  false  and  impossible  ;  then 
why,  asked  Mr.  Shearman,  should  the  scandal  on  Mr.  Beecher  be  the  only  truth 
in  her  crazy  words  ?  " 

Q.  What,  if  anything,  did  Mr.  Beecher  say  to  you  in  regard  to  that  publi- 
cation ?    A.  He  thought  it  was  outrageous — he  said  it  was. 

Q.  If  you  can  recollect  anything  else  he  told  you.  please  state  it.  A.  He 
said  he  would  write;  I  don't  remember  whether  I  saw  him  before  he  wrote  the 
letter  or  not,  but  I  had  a  conversation  with  him  concerning  that  paragraph — 
whether  it  was  before  or  after  the  receipt  of  this  letter  I  don't  remember;  and 
I  said  to  him:  '^Mr.  Beecher,  you  know  that  that  statement  is  false  with 
regard  to  Theodore,  and  you  know  that  it  is  false  with  regard  to  Elizabeth 
Tilton,  and  Theodore  Tilton,  unless  it  is  corrected,  will  make  trouble  about 
it.  It  is  an  outrage;  I  am  not  surprised  at  it  as  coming  from  Mr.  Shearman 
at  all;  I  don't  think  he  is  above  such  matters."  That  is  what  I  told  Mr. 
Beecher,  and  Mr.  Beecher  said  to  me  that  he  thought  it  was  an  outrage ;  thai, 
he  thought  it  was  a  cruelty;  that  it  caused  him  an  almost  unspeakable  agony, 
and  he  wept  over  it,  and  I  told  him  that  I  should  go  to  see  Mr.  Shearman 
about  it,  and  I  did  go  to  see  Mr.  Shearman  about  it. 

Mr.  Ecarts. — No  matter  what  passed  between  you  and  Mr.  Shearman. 

The  Witne^ss. — I  am  not  going  to  say  anything  about  that,  sir;  I  saw  Mr. 
Beecher  after  I  had  seen  Mr.  Shearman,  and  I  told  Mr.  Beecher  that  Mr. 
Shearman  refused  to  read  the  paragraph  when  I  placed  it  before  him  on  his 
desk,  and  I  told  Mr.  Beecher  that  I  had  subsequently  taken  Mr.  Tilton  to  see 
Mr.  Shearman,   and  that  Mr.   Shearman  had  made  an  explanation  to  Mr. 
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Tilton,  which  Mr.  Tilton  denounced  as  false;  and  I  saw  Mr.  Beecher  sabse- 
quently,  and  I  told  him  of  a  letter  which  Mr.  Shearman  had  given  to  me  to 
give  to  Mr.  Tilton,  which  Mr.  Tilton  had  refused  to  receive,  on  the  ground 
that  it  contained  a  deliberate  falsehood,  and  that  unless  Mr.  Shearman  did 
write  another  letter  taking  it  back,  as  it  should  be  retracted,  that  Mr.  Tilton 
would  make  trouble  about  it ;  and  I  told  Mr.  Beecher  subsequently  that  Mr. 
Shearman  had  written  a  letter  of  retraction,  and  had  received  back  from  me 
the  letter  which  he  wrote  at  first,  and  which  Mr.  Tilton  stigmatized  as  a  false- 
hood ;  and  Mr.  Beecher  said  to  me  also  that  it  was  his  opinion  that  Mr.  Shear- 
man was  a  mischief-maker. 

Mr.  Evarts. — You  have  not  stated  when  this  was  ?  A.  In  an  interview  I 
had  with  him  concerning  this  paragraph  in  The  Onion, 

Q.  When  ?    A.  Shortly  after  the  paragraph  in  The  Union  appeared. 

Mr.  Beach. — I  suppose  we  have  that  correspondence,  if  it  is  desired  to  fix 
the  date. 

TJie  Witness. — The  date  of  Mr.  Shearman's  letter  would  fix  it. 

Mr.  Fullerton. — [Handing  a  book  to  w^itncss.]  Look  at  that  and  see  if  it 
will  fix  the  date  of  Mr.  Shearman's  letter  ? 

Mr.  Evarts. — The  date  of  tlie  conversation  is  all  that  is  necessary. 

Mr.  Fallerton. — That  will  enable  him  to  fix  the  date  of  the  conversation. 

The  Witness.— It  is  dated  xVpril  2d,  1874. 

Q.  Does  that  enable  you  to  state  when  the  conversation  of  which  you  have 
spoken  took  place  ?  A.  The  conversation  was  before  Mr.  Beecher's  letter  a 
short  time,  or  after  Mr.  Beecher's  letter  a  short  time. 

Mr,  Evarts, — It  was  all  one  conversation,  was  it  ?  A.  No,  sir;  there  were 
several  conversations. 

Mr,  FuUerton. — His  statement  is  directly  contrary  to  that. 

Mr.  Evarts. — I  would  like  to  have  the  line  drawn  between  what  is  in  one 
and  what  is  in  the  other. 

Mr,  Beach. — That  is  sufficiently  indicated  by  his  examination  so  far. 

Mr,  Fallerton. — Can  you  give  the  dates  of  these  several  conversations  of 
which  you  speak  ?     A.  I  can  not;  but  they  were  quite  near  together. 

Q.  Were  you  present  when  either  of  Mr.  Shearman's  letters  was  delivered  f 
A.  Present  when  Mr.  Shearman's  letter  was  delivered  to  Mr.  Tilton  ? 

Q.  Yes,  sir.     A.  Mr.  Shearman  gave  to  me  that  letter  of  April  2d. 

Mr.  Evarts, — I  suppose  this  is  all  irrelevant. 

Judge  Neilson. — It  is  a  mere  incident  in  the  order  of  dates.  I  think  he 
may  answer  what  he  knows  about  it,  because  it  connects  the  chain. 

The  Witness. — Mr.  Shearman  gave  me  the  letter  to  deliver  to  Mr.  Tilton. 

Q.  Who  was  present  when  you  delivered  the  letter  of  April  2d  to  Mr. 
Tilton  ? 

Mr,  Evarts. — Your  Honor  will  see  that  it  is  all  immaterial,  and  I  would 
like  to  state  my  views  in  regard  to  it.  All  this  matter  arises  out  of  a  report- 
er's paragraph  in  The  Union;  it  is  not  a  paragraph  printed  by  Mr.  Shearman 
or  by  anybody ;  it  is  a  reporter's  statement  of  an  interview  with  Mr.  Shearman, 
as  I  understand  it,  in  The  Brooklyn  Union,  which  is  a  paper  here — The  ChriS" 
tia?i  Uniony  is  it  ? 
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Mr.  FulUrton. — Tlie  Brooklyn  Union, 

Mr.  EdarU. — The  Brooklyn  Unioti,  a  political  paper — a  secular  paper. 
What  Mr.  Beecher  saya  about  that  is  good  evidence  of  course,  and  that  we 
have;  but  what  passes  between  Mr.  Tilton  and  Mr.Moultnn  and  Mr.  Shearman 
afterwards,  getting  before  the  public  what,  it  was  complained,  was  improper- 
ly represented  in  that  puragraph  of  the  report  of  the  interview,  we  suppose 
is  wholly  immaterial. 

Mr.  Beach. — Undoubtedly.     We  don't  offer  anything  of  the  kind. 

Mr.  EvarU. — All  this  s«*ems  to  me  to  be  of  that  kind  of  character. 

Mr.  Beach. — Oh  !  no. 

Mr.  Fullerton. — The  gentleman  will  see  the  propriety  of  this  evidence 
when  I  inform  him  that  I  expect  to  prove  by  the  witness  that  Mr.  Beecher 
was  present  when  the  letter  was  delivered.  My  question,  to  which  Mr. 
Evarts  objected,  was,  when  this  letter  was  delivered. 

Judge  Neilsox. — I  think  he  can  answer  that;  yet  the  general  view  pn- 
sented  by  the  counsel  is  correct,  unless  it  is  connected. 

Mr.  Evarts. — We  think  it  is  all  wholly  immaterial. 

Mr.  Fullerton. — Who  was  present  when  this  letter  of  April  2d  was 
delivered  ?    A.I  think  Mr.  Beecher  was  present. 

Mr.  Evarts. — You  mean  to  say  he  was  present  ?  A.  I  think  he  was  pres- 
ent ;  my  recollection  is  that  he  was  present. 

Mr.  Evarts. — I  can  not  chase  after  these  interviews — a  mere  notion  that  a 
man  was  present. 

Mr.  Fullerton. — You  can  make  objections,  beyond  all  doubt. 

Mr.  Eoarts. — The  witness  is  not  willing  to  say  he  (Beecher)  was  pres- 
ent. 

Judge  Xeilson.  —The  witness  says  he  thinks  he  (Beecher)  was  present. 
[To  the  witness].  State  your  best  recollection  in  regard  to  it  ?  A.  My  best 
recollection  is  that  he  was  present.  I  remember  the  conversation  when  Mr. 
Beecher,  Mr.  Tilton,  Mr.  Shearman,  and  myself  were  present. 

Q.  Was  that  when  this  letter  was  delivered  ?  A.  I  am  not  clear  as  to 
that.  I  am  quite  clear  as  to  Mr.  Beecher  being  present  when  the  letter  was 
delivered. 

Mr.  Fullerton. — [Handing  a  letter  to  witness.]  Look  at  the  letter  and 
state  ?  A.  My  Impression  is,  I  showed  this  letter  to  Mr.  Beecher  before  it 
was  delivered  to  Mr.  Tilton,  and  not  that  he  was  present  when  it  was 
delivered. 

Mr.  Fullerton. — Now,  I  propose  to  read  it  in  evidence. 

**  Brooklyn,  April  2,  1874. 

"  Dear  Sir  :  Having  ^een  a  parai^raph  in  Tlie  Brooklyn  Union  of  Saturday 
last,  containing  a  report  ot"  a  statement  alleged  to  have  been  made  by  me  con- 
cerning your  family  an* I  yourseh,  I  desire  to  assure  you  that  this  report  is 
seriously  incorrect,  undthat-I  have  never  authorized  such  a  statement. 

"  It  is  unnecessary  to  rep  "at  here  what  I  have  actually  said  upon  thene  sub- 
jects, because  1  am  now  satis  ie  1  that  what  Tdid  sav  was  erroneous,  and  that  the 
rumoFH  to  which  I  pive  some  credit  were  without  foundation.  I  deeply  regret 
having  been  misled  into  an  act  of  unintentional  injustice,  and  am  glad  to  take 
ther earliest  occasion  to  rectify  it. 

"  I  beg,  therefore,  to  withdraw  all  that  I  said  upon  the  occasion  referred  to, 
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incorrect  (altboagh  tlicn  believed  by  mo),  and  to  repudiate  entirely  the  state- 
ment imputed  to  me,  as  untrue  and  unjust  to  all  parties  concerned. 

Yours  obediently, 
"  Theodore  Tilton,  Esq."  T.  U.  Siie.vrmak. 

[Copy  of  letter  marked  '*  Exhibit  No.  32."] 

Q.  Do  you  recollect  what  is  known  in  this  controversy  as  *Hhe  Bacon 
letter"?    A.  Yes,  sir. 

Q.  When  was  tliat  letter  written,  in  point  of  time  ?    A.  In  June  of  1874. 

Q.  When  did  you  first  become  acquainted  with  its  existence  ?  A.  The 
day  after  its  pablication. 

Q.  From  whom  did  you  receive  your  information?  A.  From  Theodore 
Tilton. 

Q.  By  the  Bacon  letter,  are  we  to  understand  it  as  a  letter  written  by 
Theodore  Tilton  to  Dr.  Bacon  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  interview  with  Mr.  Beecher  upon  that  subject  ?  A. 
Yes,  sir.  , 

Q.  State,  if  you  please,  what  that  interview  was,  and  when  it  was  ?  A.  1 
rjmcniber  an  interview  in  my  study,  at  which  Mr.  Shearman,  Mr.  Tilton,  Mr. 
Beecher,  and  myself  were  present.  Mr.  Tilton  said  to  Mr.  Beecher  that  ho 
knew  perfectly  well  that  he  (Tilton)  was  not  the  creature  of  his  magnanimity, 
OS  Dr.  Bacon  alleged ;  that  he  was  not  a  dog  and  a  knave — had  not  been  in 
his  treatment  of  Mr.  Beecher;  and  that  he  could  not  rest  under  that  imputa- 
tion, and  wanted  Mr.  Beecher  to  set  the  matter  right  with  Dr.  Bacon ;  and 
that  if  he  did  not,  he  (Theodore  Tilton)  should.  That  is  substantially  the 
conversation  that  I  remember.  That  is  the  first  conference,  and  then  I  saw 
Mr.  Beecher  atlerwards  about  it. 

Q.  Don't  you  recollect  anything  else  that  took  place  at  that  first  inter- 
view ?  if  there  was  any  reply  to  the  observation,  I  want  you  to  state  it.  A. 
Mr.  Beecher  said  that  he  didn't  see  wliat  reply  he  could  make;  that  the  case 
was  full  of  embarrassments;  that  if  he  should  make  a  reply  to  Dr.  B^con,  it 
would  be  considered  as  something  like  a  confession;  he  made  some  reply  of 
that  sort;  I  don^t  remember  the  exact  language  he  used,  but  he  plead  his  em- 
barrassments ;  the  general  impression  in  my  mind  is  that  he  was  surrounded 
by  embaiTassments  w.hich  made  it  difficult  for  him  to  do  it. 

Q.  What  was  referred  to  when  he  spoke  of  not  being  the  creature  of  Mr. 
Beecher's  magnanimity ;  that  he  wasn't  a  dog  or  a  knave  ?  A.  His  own  action 
in  regard  to  Mr.  Tilton's  family ;  Mr.  Tilton  referred  specifically  to  his  action 
with  reference  to  his  family. 

Q.  Did  he  not  refer  to  Dr.  Bacon's  articles  that  had  appeared  in  The  Indepen- 
dent from  time  to  time  ?  A.  Yes,  sir;  that  was  the  subject  of  the  conver- 
sation; but  the  direct  reference  that  was  made  in  regard  to  Mr.  Tilton's  not 
being  the  creature  of  his  magnanimity  was,  that  he  (Mr.  Beecher)  knew  that 
he  (Tilton)  was  not  the  creature  of  his  magnanimity,  on  account  of  his  knowl- 
edge of  Mr.  Tilton's  relations  with  his  family. 

Q.  This  proposed  letter  of  Mr.  Tilton,  called  the  Bacon  letter,  was  in 
reply  to  these  various  articles  in  Th^  Independents    A.  Yes,  sir. 

Q.  Was  the  Bacon  letter  there  then  under  consideration  ?  A.  I  don't 
remember  that  it  was. 
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Q.  Was  it  afterwards  produced,  what  Mr.  Tilton  proposed  to  publish  ? 
A.  No,  sir ;  it  was  not  produced  at  that  time. 

Q.  At  any  subsequent  time  was  it  produced  ?  A.  I  don't  think  it  was  to 
Mr.  Beccher. 

Q.  Did  you  have  any  conversation  with  Mr.  Beecher  in  regard  to  the  con- 
tents of  it?  A.  I  had  an  interview  with  Mr.  Beecher,  more  than  one  inter- 
view, in  which  I  said  I  would  undertake  to  prevent  the  writing  of  it. 

Q.  State  what  you  said  to  him  in  that  conversation  ?  A.  I  said  I  would 
undertake  to  prevent  the  reply  to  the  Bacon  letter;  that  I  did  not  think  Mr. 
Tilton  should  reply  to  it. 

Q.  Yon  said,  '*  reply  to  the  Bacon  letter"  ?  A.  T  said  to  Mr.  Beecher,  I 
would  undertake  to  prevent  Mr.  Tilton  making  any  reply  to  the  Bacon  letter — 
to  Dr.  Bacon. 

Q.  Tell  us  all  that  occurred  on  that  subject  in  that  interview,  when  you 
proposed  to  prevent  the  reply  to  Dr.  Bacon  ?  A.  I  told  Mr.  Beecher  that  Mr. 
Tilton  ha«l  said  to  me  that  if  he  replied  to  Dr.  Bacon,  he  should  tell  the  whole 
truth  with  regard  to  Mr.  Boecher's  relations  with  his  family;  that  I  considered 
that  would  be  an  outrage,  if  Theodore  Tilton  did  it,  upon  his  family;  that  he 
ought  not  to  do  it,  and  that  feeling  that  way  I  should  undertake  to  prevent 
the  writing  of  it,  and  that  if  I  could  not  prevent  the  writing  of  it,  that  I 
would  try  to  prevent  the  publication  of  it ;  and  Mr.  Beecher  said  to  mc,  he 
hoped  that  I  would  prevent  the  writing  of  that  letter: 

Q.  What  occurred  then  in  regard  to  it  ?  A.  After  that  I  saw  Mr.  Tilton, 
and  I  told  him  I  thought  he  ought  not  to  think  of  writing  a  reply  to  Dr. 
Bac<m;  that  it  was  better  for  him  to  undertake  to  live  it  down;  that  I  did  not 
think  the  effect  of  Dr.  Bacon's  letter  in  The  Indepihdent  and  his  speech  at  the 
coUeure  would  have  such  an  effect  on  him  in  New  England  as  he  expected  it 
would  have,  and  I  communicated  what  I  had  said  to  Mr.  Tilton  to  Mr, 
Beecher,  and  Mr.  Beecher  said  that  he  agreed  with  me;  that  he  thought  it 
would  not  have  the  effect  upon  Theodore  Tilton  in  New  England  that  he 
thought  it  would  have;  that  Dr.  Bacon  did  not  have  such  an  extensive  influ- 
ence as  he,  Tlieodore,  thought  he  had.  Then  I  saw  Mr.  Tilton  after  the  letter 
had  been  fully  prepared ;  I  had  not  seen  it  during  its  publication,  and  he 
said  to  me,  ''I  think  that  I  ought  to  read  to  you  the  letter."  I  said,  **  Well, 
if  you  have  written  it,  then  I  would  like  to  hear  it  read." 

Mr.  Ecarts. — We  don't  want  anything  stated  that  is  not  connected  with 
Mr.  Beecher. 

The  Witness. — I  am  going  to  connect  it  with  Mr.  Beecher. 

Judge  Neilson. — Pass  over  to  your  conversation  with  Mr.  Beecher;  that 
will  cover  the  whole  ground. 

The  Witness. — I  said  to  Mr.  Beecher  that  I  had  heard  the  Bacon  letter 
read  before  its  publication;  that  I  had  undertaken,  and  did  succeed,  in  hav- 
ing taken  from  that  letter  the  phrase,  **  He  has  committed  against  my  family 
a  revolting  crime,"  and  of  having  substituted  in  its  place  a  statement  that 
instead  of  that  he  had  committed  an  offense.  I  told  him  that  that  was  as 
much  as  I  had  been  able  to  do  with  Mr.  Tilton,  and  that  is  the  substance  of 

what  occurred. 

I.  -27 
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Mr.  Evarts, — That  was  after  the  publication?  A.  After  the  publication; 
I  told  Mr.  Beecher  that  the  letter,  as  originally  read  to  nie,  contained  the 
words,  **  has  committed  against  me  and  my  family  a  revolting  crime,"  and  I 
told  Mr.  Beecher  the  reason  for  my  having  substituted  the  word  *' offense" 
for  **  crime." 

Mr,  Fullerton, — In  the  Bacon  letter  ?    A.  In  the  Bacon  letter. 

Mr.  Beach. — What  did  you  tell  him  ?  A.  I  said  that  I  had  an  idea  that  if 
he  stated  that  he,  Beecher,  had  committed  against  him  and  his  family  a  re- 
volting crime,  that  as  that  was  the  truth  there  would  be  no  escape  fn>m  that; 
but  if  the  word  *' offense"  was  used,  and  the  apology  followed  the  charge  of 
offense  in  the  words  of  the  Bacon  letter,  seeing  that  would  be  considered 
honorable  but  for  the  attack  on  him  by  Mr.  Beecher  in  his  church,  I  thought 
that  mijjht  adord  a  basis  for  reconciliation — that  the  use  of  that  word 
**  offense"  w^ould. 

Q.  [Ilanding  paper  to  witness.]  State  whether  you  recognize  the  paper 
now  shown  you— -whether  you  recognize  the  Bacon  letter,  so  called  ?  A.  Yes, 
sir;  that  is  it,  I  think. 

Mr.  Fullerton. — ^I  propose  to  read  that  letter  in  evidence.     [Reading.] 

•'  SiK, — I  have  carefully  read  your  New  Haven  address  conceniinjr  the  late 
Council,  and  also  your  five  essays  on  the  same  subject,  just  ctmcluded  in  T/te 
Independent. 

"  The  numerous  and  extraordinary  mispresentations  of  my  position  whieh 
these  wriiiiigrt  of  yours  will  perpetuate  to  my  injury,  if  not  corrected,  compel 
me  to  lay  befon*  you  the  data  for  their  correction: — misreprenentations  which, 
on  your  part,  are  of  course  wholly  unintentional,  for  you  are  incapable  of  doin^ 
any  man  a  willful  wronjr. 

"  In  producing  to  your  inspection  somehitherto  unpublished  papers  and  doc- 
uments in  this  case,  I  need  first  to  state  a  few  facts  in  chronological  sequence, 
sutlirient  to  explain  the  documentary  evidence  which  follows. 

•*  1.  After  1  had  been  for  fifteen  years  a  member  of  Plymouth  Church,  and 
had  become  meanwhile  an  intimate  friend  of  the  pastor,  knowledge  came  to  me 
iii  1870  that  he  had  c^immitted  against  me  an  offense  which  I  forbear  to  name  or 
characterize.  Prompted  by  my  self-respect,  I  immediately  and  forever  ceased 
my  attendance  on  his  ministry.  1  informed  him  of  this  determination  as  early 
as  January,  1871,  in  the  presence  of  a  mutual  friend,  Mr.  Francis  D.  Moulton. 

•*  The  rules  of  Plymouth  Church  afforded  me  a  choice  between  two  methods 
of  retirement : — one,  to  ask  for  a  formal  letter  of  dismissal ;  the  other,  to  dis- 
miss myself  less  formally  by  prolonged  absence.  I  chose  the  latter.  In  so  do- 
ing, my  chief  desire  was  to  avoid  giving  rise  to  curious  inquiries  into  the  reasons 
for  my  abandoning  a  church  in  which  I  had  been  brought  up  from  boyhood ;  and 
therefore  I  did  not  invite  attention  to  the  subject  by  asking  a  dismissory 
letter,  but  adopted  the  alternative  of  silently  staying  away — relying  on  the  rule 
that  a  prolonged  absence  would  finally  secure  to  me  a  dismissal  involving  no 
publicity  to  the  case. 

*'  Several  powerful  reasons  prompted  me  to  the  adoption  of  this  alternative, 
among  which  were  the  following : — The  pastor  communicated  to  me  in  writing 
an  apology,  signed  by  liis  name.  He  also  appealed  to  me  to  protect  him  from 
bringing  reproach  to  the  cause  of  religion.  He  alleged  that  an  exposure  would 
forbid  him  to  re-ascend  his  pulpit.  These,  and  other  similar  reasons,  I  had  no 
right  or  disi>o8ition  to  disregard  ;  and  I  acted  upon  them  with  a  conscious  desire 
to  see  Mr.  Beecher  protected  rather  than  harmed. 

**  II.  At  length  my  absence  from  the  church — an  absence  of  which  not  three 
members  of  the  congregation,  beside  the  pastor,  knew  the  cause — began  to  excite 
comment  in  private  circles. 

"  Some  of  the  members  hinted  that  I  had  lapsed  into  a  lamentable  change  of 
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religious  views — whereas  my  views  continued  to  l)e  the  same  as  they  had  heen 
for  many  years  previous  ;  and  though  they  had  long  before  ceased  to  find  their 
honest  expression  in  the  formal  creed  which  I  had  professed  in  my  childhood  at 
the  nltar  of  Plymouih  Church,  yet  my  religious  fuiih  had  not  changed  from 
that  early  original  more  than  the  views  of  some  of  the  mo.st  honored  members 
and  otlicers  of  the  same  church  had  changed  within  the  same  time, 

"  Other  persons  insinuated  that  I  had  adopted  un-Christian  tenets  concerning 
marriage  and  divorce- -whereas,  touching  marriage,  I  have  always  held,  and 
still  hold,  with  ever-iucreasiug  firmness,  the  one  and  cmly  view  common  to  all 
Christendom  ;  and  touching  divorce,  the  substance  of  what  I  held  was,  and  still 
is,  the  needful  abrogaticm  of  our  unjust  New  York  code,  and  the  substitution  of 
the  more  humane  legislation  of  New  England  and  the  Wt-st. 

"Other  persons  fancied  that  I  had  become  a  spiritualist  of  an  extravagant 
type — whereas  I  have  never  yet  se^,n  my  way  clear  to  be  a  spiritualist  at  all — 
certainly  not  to  be  so  much  a  Kpiritualist  as  some  of  the  most  prominent  mem- 
bers of  Plvmouth  Church  are  known  to  be. 

•'  All  these  suppositions — and  many  others — but  never  the  right  one — became 
current  in  the  church  (and  still  are)  to  explain  my  suddenly  sundered  member- 
ship, the  true  reason  for  which  has  been  understood  always  by  the  pastor,  but 
never  by  his  flock. 

**  III,  At  length,  after  many  calumnious  whisperin^rs  near  and  far  (since  evil 
tales  magnify  as  they  travel),  a  weekly  paper  in  New  York,  in  November,  1872, 
published  a  wicked  and  horrible  scandal — a  publication  which  some  persons  in 
the  church  ignorantly  attributed  in  its  origin  and  animu.s  to  me  ;  whereas  I  had 
previously  spent  many  months  of  constant  and  unremitting  endeavor  to  suppress 
ii — an  endeavor  in  which,  with  an  t-amest  motive  but  a  foolish  judgment,  I  made 
many  ill-directed  sacrifices  of  my  reputation,  position,  money,  and  fair  prospects 
in  life — for  all  which  losses  of  things  precious,  since  mine  alone  was  the  folly, 
let  mine  alone  be  the  blaiye. 

"  IV.  In  May,  187^,  occurred  the  surreptitious  publication  of  a  tripartite 
agreement  signed  by  H.  C.  Bowen,  H.  VV.  Beecher,  and  myself — an  agreement 
which,  so  far  as  1  was  concerned,  had  for  its  object  to  pledge  me  to  silence  ajrainst 
using  or  circulating  charges  which  Mr  Bowen  had  made  against  Mr.  Beecher. 
This  covenant,  as  originally  written,  would  have  bound  me  never  to  speak,  not 
only  of  Mr.  Bowen's,  but  aLso  of  my  own  personal  grievances  against  Mr. 
Beecher.  1  refused  to  sign  the  original  paper.  My  position  in  the  amended 
paper  was  this  :  Mr.  Bowen  had  made  grave  charges  against  Mr.  Beecher.  These 
charges  Mr.  Bowen  had  been  induced  to  recall  in  writing.  I  cheerfully  agreed 
never  to  circulate  the  charges  which  Mr.  Bowen  had  recalled. 

"  V.  In  August,  187;],  Mr.  William  F.  West,  a  member  of  Plymouth  Church, 
hitlierto  a  stranger  to  me,  came  to  my  residence  accompanied  (at  his  request)  by 
my  friend  Mr.  P.  B.  Carpenter,  and  told  me  that  when  the  summer  vacation  was 
over  he  (Mr.  W.)  meant  to  cite  me  before  the  church  on  the  charge  of  circulating 
scandals  against  the  pastor ;  declaring,  in  Mr.  C.'s  presence,  that  Mr.  Beecher  had 
acted  as  if  the  reported  scandalous  tales  were  true  rather  than  false,  and  urging 
that  1  owed  it  to  myself  and  the  truth  to  qo  forward  and  become  a  willing  witness 
in  an  investigation.  I  peremptorily  declined  to  join  Mr.  West  in  his  proposed 
investigation,  and  declared  that  as  I  had  not  been  a  member  of  Plymouth  Church 
for  several  years,  I  could  not  be  induced  to  return  to  that  church  for  any  pur- 
l)Ose  whatever,  h*ast  of  all  for  so  distasteful  a  purpose  as  to  participate  in  a 
scandal.  Mr.  West  had  meanwhile  discovered  that  my  name  still  remained  on 
the  church  roll*;  from  which  circumstance  he  determined  to  a.><sume  that  I  was  still 
a  member,  and  to  force  me  to  trial.  Accordingly,  a  few  weeks  later,  he  brought 
forward  charges  which  were  nominally  agfainst  myself  but  really  against  the 
])astor : — charges  which,  if  I  may  characterize  them  by  the  recently  published 
language  of  the  present  clerk  of  Plym')Uth  Church,  were  '  an  indirect  anq  in- 
sincere method  of  investigating  one  man  under  the  false  pretense  of  investigating 
another.' 

'*  Some  leading  meml>ers,  including  especially  the  pastor,  desired  my  co-opera- 
tion in  defeating  Mr.  West,  and  1  cheerfully  gave  it.     To  this  end,  I  wrote — with 
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their  prt-knowled^e  and  at  their  urgent  di^sire — a  letter  declininir  to  accept  a 
copy  of  the  charges  addressed  to  me  as  a  member,  on  the  i^round  that  I  liad,  four 
years  previously,  ceased  my  connection  with  the  churcli.  F<»r  this  letter,  1  n?- 
ceived,  on  tlie  next  day  after  sending  it,  the  pasior's  prompt  and  lieaiiy  thank.s. 
An  understanding  was  then  had  between  Mr.  Beecher  and  myself,  in  nn  interview 
at  the  residence  of  Mr.  Moult  )n,  that  Mr.  West's  indictmenr  ai^ainst  me  was  to 
be  disposed  of  in  the  following  way,  namely,  by  a  simple  resolution  to  the  effect 
that  whereas  I  had,  four  ye;irs  previously,  lerminattnl  my  membership  ;  and 
whereas  by  inadvertence  my  name  still  remained  on  ihe  roll ;  therefore  resolvei 
that  the  roll  be  amended  in  accordance  with  the  fact.  This  was  to  put  Mr 
West's  case  quietly  out  of  court  without  bringing  up  the  scandal. 

"  To  my  surprise  and  indignation,  1  learned  on  the  morning  of  October  31, 1878, 
that  the  report  which  was  to  be  presented  at  the  church  meeting  to  be  held  on 
that  evening,  would  not  be  in  the  simple  form  already  indicated,  but  would  de- 
clare that  whereas  I  had*  been  charged  with  slandering  the  pastor;  and  whereas 
I  had  been  cited  before  the  church  to  meet  the  charge:  and  whereas  I  had 
pleaded  non-membership  as  an  excuse  for  not  appearing  for  trial ;  therefore  re- 
solved that  I  should  be  dropped,  &c. 

••  This  gross  imputation,  thus  foreshadowed  to  me,  led  me  to  appear  in  person 
at  the  church  on  that  evening,  there  to  await  the  reading  of  the  forthcoming 
report.  This  report,  when  it  came  to  be  read,  brought  me  the  following  novel 
intelligence,  namely,  '  whereas  a  copy  of  the  charges  was  put  into  the  hands  of 
the  said  Tilton  on  the  17th  of  October,  and  a  request  made  of  him  that  he  shovXd 
answer  the  same  by  the  23d  of  October,"  &c. 

*•  I  do  not  know  to  this  day  whose  hand  it  was  that  drew  the  above  report,  and 
therefore  I  am  hap])ily  saved  from  an  offensive  personality  when  1  say  that  the 
statement  which  1  have  here  quoted  is  diametrically  the  opposite  of  the  truth ; 
for  instead  of  my  having  been  requested  to  answer  the  charges,  I  had  been  re- 
quested )iot  to  answer  th^-m. 

"  After  the  public  reading  of  the  above  report  I  ardse  in  the  meeting  and  said 
in  Mr.  Beecher's  presence  that  if  I  had  slandered  him  1  would  answer  for  it  to 
his  face; — to  which  he  replied  in  an  equally  public  manner  that  he  had  no  charge 
whatever  to  make  against  me. 

"  VI.  Next,  growing  out  of  the  church's  singular  proceedings  in  this  case  came 
the  Congregational  Council  of  which  you  were  Moderator. 

"  — The  above  facts  and  events — which  I  have  mentioned  as  briefly  as  possible, 
omitticg  their  details — will  serve  as  a  sufficient  groundwork  whereon  to  base  the 
correction  of  the  unjust  and  injurious  statements  which  you  have  unwittingly 
given  of  my  participation  and  responsibility  in  the  case.  With  the  Congrega- 
tional theories  and  usages  which  you  have  so  ably  discussed.  I  have  no  concern 
— you  are  probably  right  about  them.  But  as  to  all  the  essential  facts  growing 
out  of  my  relationship  to  Plymouth  Church,  you  have  been  wholly  misinformed 
— as' you  will  see  by  the  following  proofs: 

"  1.  You  say  that  1  retired  from  the  church,  giving  no  announcement  of  my  so 
doing  to  any  proper  officer  ;  in  other  words,  that  I  stole  out  secretly,  letting  no 
one  in  authority  know  of  my  purpose.  Your  language  concerning  me  is  as 
follows : 

**•  His  position  was  that  he  had  terminated  his  membership  four  years  pre- 
viously— not  by  requiting  Vie  church  (as  by  its  rules  he  might  have  done)  to  drop 
his  name  from  its  roll,'  &c. 

"  You  then  aak  : 

"  •  Is  this  the  beautiful  non-stringency  of  the  covenant  whioh  connects  the 
members  of  that  church  with  the  body,  and  with  each  other?  What  sort  of  a 
covenant  is  that  which  can  be  dissolved  at  any  moment,  not  merely  by  mutual 
consent,  nor  by  either  party  giving  notice  to  the  other,  but  by  a  silent  volition  in 
the  mind  of  either  ? ' 

'*  The  above  is  a  thorough  mis-statement  of  the  manner  in  which  I  left 
Plymouth  Church. 

"  On  the  very  first  occasion  of  my  meeting  the  chief  officer  of  the  church 
after  my  retirement  from  it,  I  gave  notice  to  him  of  that  retirement.      At  a  later 


Jau.  15,  1875.]  DIRECT    EXAMINATION.  421 

period,  1  repeated  this  notice  to  other  officers  of  that  body.  In  evidence  of  this 
fact  I  adduce  tlie  following  extract  from  a  recent  card  hy  Mr.  Tliomas  G.  Shear- 
man, clork  of  Plymouth  Church,  published  in  The  Independent  of  June  18, 1874. 
He  says: 

**  •  Long  before  any  charges  were  preferred  against  him,  Mr.  Tilton  distinctly 
informed  tlie  clerk  of  the  church  and  variois  other  officers  and  members  (myself 
included)  thnt  he  Tifid  mthdrawn,  and  that  his  name  ouglU  to  be  taken  off  the  roll* 

"  II.  You  Hay  that  I  have  either  *  a  malicious  heart  or  a  crazy  brain.'  I  know 
the  fountain-head  of  this  opinion.  While  the  Council  was  in  session  in  Brook- 
lyn, the  following  startling  paragraph  appeared  in  The  J^rooklyn  Union  ot  Sat- 
urday, March  28,  1874 : 

Mr.  Fnllerton, — I  need  not  read  the  article  from   The  Brooklyn    Unions 
wh'(  li  was  read  awhile  ago. 
Mr.  Etarts. — No,  sir. 

"  My  attention  was  not  calleii  to  the  above  paragraph  until  after  the  Council 
had  adjourned,  and  its  members  had  gone  to  their  homes.  At  first,  I  was  not 
willing  to  believe  that  the  clerk  of  Plymouth  Church — the  same  officer  whose 
name  had  been  officially  signed  to  all  the  documents  which  the  church  had 
just  been  sending  to  the  Council — could  have  been  guilty  of  so  great  an  outrage 
against  truth  and  decency  as  the  above  paragraph  contained  : — particularly 
against  a  lady  whose  devout  religious  faith  and  life  are  at  the  farthest  possible 
remove  from  spiritualism  or  fanaticism  of  any  kind.  Accordingly  I  procured  the 
following;  sworn  statement  by  the  reporter  certifying  to  the  accuracy  of  his 
report : — 

Mr.  Fullerton. — I  don't  propose  to  read  the  report. 

Mr.  Bea^h. — I  don't  know  why  you  should  not  read  it. 

Mr.  FulUrtoji. — With  the  consent  of  my  learned  opponents,  I  leave  out  part 
of  this  letter,  only  stating  that  the  correspondence  resulted  in  the  letter  of 
Mr.  Shearman,  which  I  have  heretofore  read. 

Mr.  Ecarts. — There  is  no  object  in  reading  it. 

*'  III.  You  ask,  *  when  did  Mr.  Tilton  cease  to  be  responsible  to  the  Plymouth 
CHmrch?'  I  answer  that  I  first  ceased  my  responsibility  to  that  church  when  I 
terminated  my  membership  four  years  ago.  I  afterwards  voluntarily  renewed 
my  responsibility  to  the  church  on  the  evening  of  Oct.  31,  1873,  by  appearing  in 
person  at  one  of  its  public  meetings,  and  offering  to  answer  then  and  tliere,  in 
the  pastor's  presence,  the  charge  that  I  had  slandered  him.  Less  than  two 
inontlis  ago,  I  still  further  renewed  my  responsibility  to  Plymouth  Church,  as 
will  appear  by  the  following  correspondence: 

*'  Brooklyn,  May  4,  1874. 
*'  Rev.  Henry  Ward  Beecher,  Pantor  of  Plymouth  Church;  Rev.  8.  B.  HaUiday, 
Associate  Pantor ;  and  Mr.  Thomas  G,  Shearman,  Clerk: 
"Gentlemen, — 1  address,  through  you,  to  the  church  of  which  you  are 
officers,  the  following  statement,  which  you  are  at  liberty  to  communicate  to  the 
church  through  the  examining  committee,  or  in  any  other  mode,  private  or 
public. 

"The  Kev.  Leonard  Bacon,  D.D.,  LL.D.,  Moderator  of  the  recent  Congrega- 
tional Council,  has  seen  fit,  since  the  adjournment  of  that  body,  to  proclaim,  pub- 
lish, and  reiterate,  with  signal  emphasis,  and  with  the  weight  of  aomething  like 
official  authority,  a  grave  declaration  which  I  here  quote,  namely  : 

•* '  It  was  for  the  PljTiiouth  Church,'  he  says,  *  to  vindicate  its  pastor  against  a 
damaging  imputation  from  one  of  its  memi)ers.  But  with  great  alacrity — the 
]»astor  himself  consenting — it  tiihew  away  the  opportunity  of  vindica- 
tion.' .  .  .  'That  act,' he  continued,  '  in  which  the  Plymoith  Church 
threw  away  the  opportunity  of  vindicating  its  pastor,  was  what  gave 
occasion  for  remonstrance  from  neighboring  churches.'  .  .  .  'There  are 
many,*  ha  says  also,   *  not  only  in  Brooklyn,  but  elsewhere,  who  felt  that  the 
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church  had  not  fairly  met  the  question,  and  by  evading  the  issue  had  thrown 

AWAY   THE  OPl»ORTl'NITY  of    VINDICATING   ITS   PASTOR.' 

**  The  Moderator's  d«*claration  is  thus  made  three  times  over  that  the  Plymouth 
Church,  in  dealing  with  my  caae,  threw  away  its  opportunity  of  vindica- 
ting THE  PASTOR. 

*•  This  declaration,  so  emphatically  repeated  by  the  chief  mouth-piece  of  the 
Council,  and  put  forth  by  him  apparently  as  an  exposition  of  the  Council's  views, 
compels  me,  as  the  third  party  to  the  controversy,  to  choose  between  two  altera 
natives. 

"  One  of  these  is  to  remain  contentedly  in  the  dishonorable  position  of  a  man 
who  denies  to  his  former  pastor  an  opjmrtunity  for  the  vindication  of  that  pastor's 
character  : — an  offense  the  more  heinous  because  an  unsullied  character  and  rep- 
utation are  requisites  to  liis  sacred  office. 

**  The  other  alternative  is  for  me  to  restore  to  his  church  their  lost  opportunity 
for  his  vindication  by  presenting  myself  voluntarily  for  the  same  trial  to  which 
the  church  would  have  power  to  summon  me  if  I  wt-re  a  member  : — a  suggesticm 
which  (judging  from  my  past  experience)  will  subject  me  afresh  to  the  unjust  im- 
putation of  reviving  a  scandal  for  the  suppression  ot  which  1  have  made  more 
sacrifices  than  all  other  persons. 

**  Between  these  two  alternatives— which  are  all  that  the  Moderator  leaves  to 
me — and  which  are  both  equally  repugnant  to  my  feelings — duty  requires  me  to 
choose  the  second. 

*•  I  therefore  give  you  notice  that  if  the  pastor,  or*the  examining  committee, 
or  the  church,  as  a  body,  desire  to  repossess  the  opportunity  which  the  Modera- 
tor laments  that  you  havti  thrown  away,  I  hereby  restore  to  you  this  lost  oppor- 
tunity as  freely  us  if  you  had  never  parted  with  it. 

**  I  authorize  you  (if  such  be  your  plt^asure)  to  cite  me  at  any  time  within  the 
next  thirty  days  to  appear  at  the  bar  of  Plymouth  Church  for  trial  an  the  charge 
heretofore  made  against  me.  namely,  that  of  '  circulating  and  promoting  scan- 
dals derogatory  to  the  Christian  integrity  of  the  pastor  and  injurious  to  the  rep- 
utation of  the  church.' 

"  My  only  stipulation  concerning  the  trial  is  that  it  shall  not  be  held  with 
closed  doors,  nor  in  ihe  absence  of  the  pastor. 

"I  regret  keenly  that  the  Modeiaior  has  imposed  on  me  the  necessity  fop 
making  tiiis  communication,  for  nothing  but  necessity  would  extort  it. 

"  The  practical  good  which  I  seek  to  achieve  by  this  proposition  is,  that 
whether  accej)ted  or  declined,  it  will  in  either  case  effeciuully  put  an  end  for- 
ever to  the  Moderator's  grave  charge  that  Plymouth  Church  has  been  deprived 
through  me  of  an  oppt»rtunity  to  vindicate  its  pastor,  or  that  its  pastor  has  been, 
by  any  act  of  mine,  deprived  of  an  opportunity  to  vindicate  himself. 

"  Truly  yours,  '  Theodore  Tilton." 

**  To  the  above  communication  1  received  the  following  reply  from  the  Clerk 
of  the  Church  : 

"  •  Brooklyn,  May  18.  1874. 

**  *  Dear  Sir  :  Your  note  of  the  4th  instant,  enclosing  a  letter  addressed  to 
Mr.  Beecher,  Mr.  Halliday,  and  myself,  was  duly  received. 

"  *  This  letter  has  been  read  by  Mr.  Halliday,  with  whose  ctmcurrence  it  has 
been  submitted  to  the  Examining  Committee  ;  and  we  all  deem  its  contents  to 
present  a  question  which  should  be  decided  by  that  comtnittee,  and  which  should 
not  be  submitted  to  the  i)astor  of  the  church,  to  whom,  therefore,  the  letter  has 
not  been  shown,  though  he  has  been  advised  of  its  substance. 

"  •  Having  consulted  the  members  of  the  committee,  I  am  informed  by  them 
that  they  see  no  reason  for  accepting  your  proposition,  or  even  Tor  laying  it  be- 
fore the  Church. 

"  '  Whatever  view  may  be  taken  of  the  case  by  others,  the  Examining  Com- 
mittee and  the  Church  have  seen  no  necessity  for  vindicating  any  member  of  the 
church  from  charges  which  no  one  has  made,  and  the  church  has  never,  in  the 
twenty-seven  years  of  its  history,  adopted  such  a  course.  No  one  can,  therefore, 
hold  y<m  responsible  for  the  loss  of  an  opportunity  to  the  Churcii  to  do  that 
which  it  never  yet  has  done,  and  probably  never  will  do. 
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'**  We  do  uot  understaud  your  letter  as  implying  that  you  have  any  charges 
to  make,  bin  to  the  contrary.  If  the  Committee  had  so  understood  it,  they 
would  have  readily  entertained  and  fully  investigated  them. 

**  '  It  is  proper  to  add  that  your  name  was  dropped  from  the  roll,  not  simply 
because  of  the  statements  made  by  you  fifter  charges  had  been  preferred  against 
you,  but  because  months,  if  not  years,  before  any  charges  were  made,  you  distinctly 
stated  to  various  officers  and  members  of  the  church,  that  you  had  permanently 
abandoned  your  connection  with  it,  thus  bringing  yourself  expressly  within  the 
terms  of  our  rule  upon  this  subject.  Yours  truly, 

"  '  Mr.  Theodore  Tilton.'  Thomas  Q.  Shearman.' 

*'  As  the  above  communication  by  Mr.  Shearman  seemed  to  bear  no  official 
but  only  a  private  signature,  I  addressed  to  him  the  following  note  : 

*• '  174  Livingston-street,  Brooklyn,  May  23,  1874. 
*' '  Mr.  Thonids  O.  Shearman,  Clerk  of  Plymouth  Church  : 

'**SiK, — My  recent  communication  addressed  to  the  Pastor,  the  Associate 
Pastor,  and  the  Clerk  of  Plymouth  Church,  is  acknowledged  by  you  in  a  note 
which  you  seem  to  have  signed  merely  as  a  private  individual,  and  not  as  an 
officer  of  the  church. 

"  '  I  call  your  attention  to  the  fact  that  I  did  not  address  you  in  your  private 
capacity,  but  solely  as  the  Clerk  of  Plymouth  Church. 

"  '  I  therefore  respectfully  request  to  be  informed  by  you,  definitely  and  in 
writing,  whether  or  not  I  am  at  liberty  to  regard  your  letter  as  an  official  reply 
to  mine.  Truly  yours, 

Theodore  Tilton.' 

"  Mr.  Shearman's  reply  was  as  follows  : 

"  *  81  Hicks  street,  Brooklyn,      \ 

May  29,  1874.  ( 

*"  Dear  Sir:  In  reply  to  your  inquiry  whether  my  letter  of  18th  inst.  was  an 
official  answer  to  yours  of  4th  inst.,  I  beg  to  say  that  I  did  not  feel  at  liberiy, 
without  the  express  authority  of  the  churcli  itself,  to  sign  that  letter  as  its  clerk. 

"  *  In  so  far  as  the  letter  stated  that  your  proposition  of  May  4  was  declined,  it 
was  oiricial:  since  as  Clerk  of  the  church  I  declined  then,  and  decline  now,  to  lay 
the  proposal  before  the  church  itself,  holding  myself  responsible  to  the  church 
for  so  doing. 

"  '  The  remainder  of  the  letter  of  18th  inst.  must  be  regarded  as  my  individual 
statement  of  what  I  believe  to  be  the  unanimous  opinion  of  the  officers  of  the 
church. 

Your  obedient  servant, 

Thomas  G.  Shearman. 

"  •  Mr.  Theodore  Tilton.* 

**  It  will  thus  be  seen  that  Mr.  Shearman,  in  answer  to  my  inquiry,  character- 
izes his  previous  letter  to  me  as  partly  official  and  partly  unofficial — thou^jfh  how 
he  could  originally  have  expected  me  to  draw  the  dividing  line  between  its  two 
parts  without  this  subsequent  explanation,  I  am  at  a  loss  to  understand.  But 
the  official  portion  of  his  letter  (now  that  it  has  been  pointed  out  to  me)  is  suffi- 
cient to  answer  your  query,  •  When  did  Mr.  Tilton  cease  to  be  responsible  to  the 
Plymouth  Church  ?'  I  respectfully  submit  that,  settinjr  aside  all  previous  cavils 
and  technicalities  concerning  the  church-roll,  I  may  be  fairly  said  to  have  ceased 
my  responsibility  to  Plymouth  Church  when  the  Clerk  of  that  church  officially 
informed  me  that  my  voluntary  offer  to  return  and  be  tried  was  officially  de- 
clined. 

"  IV.  In  your  five  essays  you  were  led,  through  ignorance  of  the  facts,  to 
make  several  other  erroneous  and  injurious  statements  concerning?  my  case  ;  but 
the  corrections  and  explanations  which  I  have  already  given  will  of  themselves 
correct  the  others. 

*'  — It  now  remains  for  me  to  give  you  some  reasons  why  I  have  been  prompted, 
after  years  of  reticence,  to  lay  before  you  the  grave  matters  contained  in  this 
communication.  Nothing  could  induce  me  to  make  my  present  use  of  the  fore- 
going facts  except  the  conviction  which  the  events  of  the  last  year,  and  particu* 
larly  of  the  last  half  year,  have  forced   upon  my  mind  that  Mr.  Beecher,  or  his 
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legal  and  other  agents  acting  in  hia  interest  and  by  his  consent,  have  shown  them- 
selves willing  to  sacrifice  mi/  good  name  for  the  maintenance  of  his.  I  have  come 
slowly  to  this  judgment — more  slowly  than  my  personal  friends  have  done  ; 
but  that  I  am  not  mistaken  in  it,  you   shall  see  by  a  few  illustrative  instances  : 

**  1.  1  have  already  shown  you  how  the  church,  at  a  public  meeting,  on  Fri- 
day evening,  Oct.  31,  1873,  by  an  official  document  which  was  published  the  next 
morning  in  every  leading  journal  in  New  York,  gave  the  public  falsely  to  under- 
stand that  1  had  been  cited  to  answer  charj^es,  when  I  had  really  been  requested 
not  to  answer  them : — a  piece  of  ecclesiastical  misrepresentation,  which  was  the 
more  grievous  to  me  becausie  it  was  Hubsequently  accepted  by  the  Council  as 
authentic,  and  because  it  is  still  widely  believefl  by  the  public. 

"  II.  Mr.  Beecher's  journal,  The  Christian  Union,  published  this  official 
falsehood  to  a  wide  circle  of  readers,  and  took  no  notice  of  the  correction  which 
I  addressed  at  the  lim*3  in  a  brief  note  to  the  Council.  Let  me  ask  you  to  weigh 
the  pt^culiar  gravity  of  this  omission  by  that  journal.  My  cavse,  as  prestmled  to 
the  Council  by  the  two  protesting  churches,  was  l)ased  by  them,  not  on  any  pri- 
vate or  accurate  knowledge  of  the  facts,  but  solely  on  the  published  mis-state- 
ments of  those  facts  by  Plymouth  Church.  I  was  described  by  the  two  churches 
to  the  Council  as  lollows  : 

"  *  Specific  charges  of  grossly  un-Cliristian  conduct  are  presented  against  him 
by  a  brother  in  the  rhurch,  to  uhirh  chnrges  he  (Uelines  to  answer,*'  &c. 

**  You  will  remember  that  I  promptly  addressed  to  you  a  reply  to  the  above, 
in  which  1  used  the  following  explicit  word.s  : 

"  '  Gentlemen  of  the  Council,  every  man  among  you  knows  that  I  did  net 
decline  to  answer.' 

"  You,  as  Moderator  of  the  Council,  courteously  gave  me  the  ecclesiastical 
reasons  why  my  letters  could  not  be  officially  laid  before  that  body  ;  but  can  you 
give  me  any  honoruble  reason  why  my  defense  should  not  have  been  published 
in  The  Christian  Union?  If  every  other  American  journal  should  be  destroyed, 
and  only  the  files  of  The  Chrv^tian  Union  should  remain,  that  journal's  re])ort 
of  my  case  would  represent  me  as  a  culprit,  first,  who  had  slandered  a  clergy- 
man;  next,  who  had  been  summoned  before  the  church  to  answer  for  this 
calunmiation  ;  next,  who  had  evaded  this  summons  by  ri-sorting  to  thesafe-slnlter 
of  non -membership  ;  and  last,  who  on  account  of  thi«'  moral  poltroonery,  had 
been  dropped  from  the  roll.  Such  is  the  record  which  Mr.  Beecher's  journal 
contains  of  my  case,  up  to  date. 

"  111.  During  the  Council,  and  when  there  seemed  a  probability  that  Plymouth 
Church  would  receive  condemnation  and  be  disfellowshipped  by  the  neighboring 
churches,  Mr.  Beecher  inspired  a  message  from  his  church  to  the  Council,  closing 
with  these  wonis : 

•*  '  We  hold  that  it  is  our  right,  and  may  be  our  duty,  to  avoid  the  evils  in- 
cident to  a  public  explanation  or  a  public  trial ;  and  that  such  an  exercise  of  our 
discretion  furnishes  no  good  ground  for  the  interfen*nce  of  other  churches, 
provided  we  neither  retain  itithin  our  feUownhip ,  nor  dismiss  bi/  letter,  as  in  regiilar 
standing ,  persons  iclio  briny  open  dishonor  upon  t/ie  Christian  name.' 

"  This  adroit  insinuation  against  me  is  what  you,  as  Moderator  of  the 
Council,  know  to  have  been  the  turning  j)oint  in  the  fortunes  of  Plymouth 
Church  before  that  tribunal.  The  Council's  verdict  borrows  almost  these  identi- 
cal words.  It  says,  *  The  accused  person  has  not  been  retained  in  the  church, 
nor  commended  to  any  other  church.'  You  too  quote  these  words — borrowed 
thus  doubly  from  the  Church's  i)leaand  from  the  Council's  verdict — and  vou  then 
logically  say,  '  Therefore  the  abnormal  method  in  which  the  charges  against 
him  [me]  were  dis])<>sed  of  was  overlooked.'  In  other  words,  the  Council,  on 
reading  the  above  excusatory  petition  sent  up  to  it  by  Plymouth  Church,  found 
in  it  the  one  and  only  ground  for  retaining  that  church  within  the  Congrega- 
tional fellowship  ;  and  this  one  and  (mly  j» round  was  because  Mr.  Beecher's  final 
appeal  to  the  Coun<'il  represented  me  as  a  person  who  had  neither  been  retained 
in  his  church,  nor  been  recommended  to  any  other,  but  who  was  dropped  from 
the  roll  for  bringing  *  dishonor  on  the  Christian  name.'  This  document — con- 
stituting  Plymouth  Church's   ungenerous  defense  before  the  Council — wu:^  ac- 
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cepted  by  you  in  good  faith,  and  has  since  led  you  to  point  against  nie  t'l  •  fol- 
lowing cruel  words : 

"  *  The  Plymouth  C?hurch,'  you  'say,  'made  it  known  that  they  were  no  longer 
responsible  for  the  dishonor  which  he  has  brought  or  may  bring  on  the  name  of 
ChriBt.  They  droppeil  him  from  the  roll  of  the  church.  In  one  word,  they 
excommunicated  him,  for  such  a  dropping  from  the  roll  was  excommunication 
from  the  church.' 

"  You  never  could  have  uttere<l  the  preceding  injurious  words  against  me, 
had  not  Mr.  Beecher  and  his  church-agents  given  you  the  materials  for  so  doing 
by  ingeniously  puttinjr  before  the  Council  a  document  which  you  as  Moderator 
interpreted  as  being  only  another  way  of  Plymouth  Church's  saying  that  I  had 
brought  dishonor  on  the  Christian  name,  and  had  therefore  been  excommuni- 
ciUed. 

•*  Do  not  misunderstand  me.  I  will  not  say  that,  in  my  unsuccessful  manage- 
ment of  this  unhappy  scandul.  I  have  brought  no  'dishonor  on  the  Christian 
name  ' — the  one  name  which,  of  all  others,  I  most  seek  to  honor.  With  infinite 
sorrow  I  look  back  through  the  last  few  years,  and  see  instances  in  which,  by  the 
fatality  of  my  false  position,  I  have  brought  peculiar  '  dishonor  on  the  Christian 
jiame  * — all  which  I  freely  acknowledge,  and  hope  yet  to  repair.  But  I  solemnly 
;»r — and  no  man  shall  gainsay  me — that  the  reason  why  Plymouth  Church 
avoided  an  investigation  into  the  scandal  with  which  /  was  charged,  was  not 
because  /,  bui  another  man.  had  '  brought  dishouop  on  the  Cliristiau  name.' 
And  yet  tliis  other  pt^rson,  a  clergyman,  permitted  his  church  to  brand  me  before 
the  Council  with  an  accusation  which,  had  I  been  in  his  place,  and  he  in  mine, 
1  would  have  roluntarilv  borne  for  mvself,  instead  of  casting  on  another. 

"  III.  I  will  adduce  a  further  instance  by  a  quotation  from  a  letter  which  I 
had  occasion  to  address  to  Mr.  Beecher,  dated  May  1,  1874 : 
"  '  Henry  Ward  Beecher; 

*'  '  Sir, — Mr.  F.  B.  Carpenter  mentions  to  me  your  saying  to  him  that  under 
certain  conditions,  involving  certain  disavowals  by  me,  a  sum  of  money  would  or 
couM  be  raised  to  send  me,  with  my  family,  to  Europe  for  a  term  of  years. 

"  '  The  occasion  compels  me  to  state  explicitly  that  so  long  as  life  and  self- 
respect  continue  to  exist  together  in  my  breast,  I  shall  be  debarred  from  receiving, 
either  directly  or  in<iirectly,  any  pecuniary  or  other  favor  at  your  hands. 

"  '  The  reason  for  this  feeling  on  my  part  you  know  so  well  that  I  will  spare 
you  the  statement  of  it.  Yours  truly, 

Theodore  Tilton.' 
"  IV.  Take  another  instance.     You  will  perceive  that  in  Mr.  Shearman's  letter, 
given  alx)ve — th%  letter  officially  declining  my  offer  to  return  to  the  church  to  be 
tried — he  says,  under  date,  May  18,  1874: 

"  'Your  note  of  4th  inst.,  enclosing  a  letter  addressed  to  Mr.  Beecher,  Mr. 
llalliday,  and  myself,  was  duly  received.  This  letter  Juis  been  read  by  Mr.  HaUU 
diiy,  irith  'those  concurrence  it  hns  been  xubmitted  to  tJu  Examining  Committee.' 

"  And  vet,  a  month  and  a  half  after  Mr.  Hallidav  saw  this  letter,  and  a  month 
after  Mr.  Shearman  had  officially  replied  to  it,  The  Brooklyn  Union  of  June 
IDth  contained  the  following  singular  statement  by  a  reporter  who  visited  Mr. 
llalliday: 

"  '  In  an  extract,'  says  The  Union,  'from  a  letter  written  to  The  Chicago 
Tril)une,  it  is  stated  that  Mr.  Tilton  had  addressed  a  note  to  the  "  trustees  of 
Plymouth  Church."  The  Tribune's  correspondent  declares  that  Mr.  Tilton  "not 
only  expres.ses  his  willingness  but  desire  to  answer  any  summons  as  a  witness 
during  the  next  thirty  days."  A  Union  reporter  (Mr,  Tilton  not  being  access- 
ible) called  on  Kev.  Mr.  Halliday  to-day,  and,  upon  presenting  the  extract  to  him, 
was  assured  that  the  person  who  corresponded  with  7%/?  Chicago  Tribune  must 
have  been  misinformed.  The  very  fact  of  his  stating  thai  the  letter  was  ad- 
dressed "to  the  trustees  of  the  church,"  he  said,  "  w^as  an  absurdity."  The 
trustees  only  attended  to  temporalities  of  the  church.  If  Mr.  Tilton  liad  written 
such  a  letter,  of  which,  hoirecer,  he  had  no  knowledge,  it  mould  have  been  either 
addressed  to  th4',  church,  to  itn  puMor,  or  to  some  metnJter  or  ntembers.  At  the  last 
Friday  evening  meeting  no  such  letter  had  been  presented  lor  consideration,  and 
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he  was  certain  none  had  since  been  received,  although  he  mast  say  he  had 
l>een  abjent  in  Massachusetts  about  a  week.  ITe  added  that  he  had  reason  for 
believing  that  Mr.  TiUonfelt  "  a  little  sore  ahovt  what  Rev.  Mr.  Bacon  had  said  of 
him.     But  whether  fie  would  take  to  writing  letters  about  it  lie  couldn't  say.*' ' 

**  And  yet  Mr.  Ualliday,  according  to  Mr.  Shearman's  testimony  above  given, 
had  read  my  letter  forty  days  before  thus  denying  that  he  had  ever  seen  or  neard. 
of  it. 

"  A  similar  statement  to  the  above  appeared  in  Tfie  Brooklyn  Eagle  at  the 
same  time  (June  20)  as  follows : 

•'  *  The  trustees  of  Plymouth  Church  deny  that  Theodore  Tilton  has  addressed 
a  letter  to  them  offering  himself  as  a  witness,  and  expressing  a  desire  to  answer 
certain  charcfes  against  Mr.  Beecher,  during  the  next  thirty  days.  They  say  that 
the  whole  story  is  false  from  beginning  to  end.* 

"  The  above  are  recent  specimens — not  solitary  or  unique — of  the  manner  in 
which  Mr.  Beecher's  agents  have  not  hesitated  to  use  the  Brooklyn  press,  on  nu- 
merous occasions,  to  misrepresent  and  pervert  my  case  to  the  community  in 
which  I  reside,  and  to  tlie  public  at  large. 

*'  V.  Furthermore,  I  regret  to  point  you  to  the  evidence  that  Plymouth 
Church,  or  rather  the  attorney  who  now  acts  as  its  clerk,  is  attempting  to  make 
up  a  false  but  plausible  record  concerning  this  case  for  the  purpose  of  appealing 
to  it  in  future  to  my  disadvantage.  It  was  to  this  end  that  Mr.  Shearman  in- 
geniously incorporated  in  his  letter  to  me,  dated  May  18,  1874,  the  following 
words  : 

*'  •  We  do  not  understand  your  letter  as  implying  that  you  have  any  charges 
to  make,  but  the  contrary.  If  the  Committee  had  so  understood  it,  they  would  have 
readily  entertained  and  fully  investigated  them.' 

"  ('he  manifest  object  of  the  above  record  is  to  enable  the  churcli  to  say,  a 
year  or  five  years  heiice,  that  if  I  ever  had  any  charges  to  make  against  Mr. 
Beecher,  the  church  had  long  ago  given  me  an  abundant  opportunity  to  make 
them.  Mr.  Shearman  is  still  more  bold  in  his  communication  to  The  Independent, 
dated  June  18,  1874.     He  therein  says  of  the  church  : 

'*•  Its  officers  have,  in  the  proper  way,  without  parade,  given  every  facility 
for  investigation  that  could  reasonably  be  desired  even  by  the  rnoMt  captious  critics.* 

"  The  above  statement  by  Mr.  Shearman  is  made  in  a  letter  which  was  put 
forth  by  him  ostensibly  in  my  interest,  and  which  I  am  alretidy  accused  of  hav- 
ing inspired.  This  leads  me  to  disavow  the  declaration  which  I  have  last 
quoted,  as  insincere,  and  at  variance  with  the  truth. 

"  VI.  Not  to  multiply  instances  needlessly,  there  is  one  other  to  which  my 
self-respect  compels  me  to  allude  with  painful  explicitness.  In  your  New  Haven 
speech  you  characterized  Mr.  Beecher  as  the  most  magnanimous  of  men,  and  in 
the  context  referred  to  me  as  a  knave  and  dog.  You  left  the  public  to  infer 
that  I  had  become  in  some  despicable  way  the  creature  of  Mr.  Beecher's  magnan- 
imity. Early  in  April  last  I  called  Mr.  Beecher's  attention  to  the  offensiveness 
and  injuriousness  of  your  statement,  and  informed  him  that  I  should  insist  (m 
its  correction  either  by  him  or  me.  In  order  to  provide  him  with  an  easy  way  to 
correct  it,  involving  no  humiliation  to  his  feelings,  I  addressed  to  you  the  fol- 
lowing letter : 

••*  Brooklyn,  April  3. 1874. 
"  '  Rev.  Leonard  Bacon,  D.D.: 

••*My  DBA.R  Sir, — I  have  just  been  reading  The  Tribune's  report  of  your  Yale 
speech  on  the  Brooklyn  Council,  in  which  occurs  the  following  paragraph  : 

*'  •  Another  part  of  my  theory  is  that  Mr.  Beecher's  magnanimity  is  unspeaka- 
ble. I  never  knew  a  man  of  a  larger  and  more  generous  mind.  One  who  was  in 
relations  to  him  the  most  intimate  possible,  said  to  me,  **  If  I  wanted  to  secure 
his  highest  love,  I  would  go  into  a  church-meeting  and  accuse  him  of  crimes." 
This  is  his  spirit.  But  I  think  he  may  carry  it  too  far.  A  man  whose  life  is  a 
treasure  to  the  Church  Universal,  to  his  country,  to  his  age,  has  no  right  to 
subject  the  faith  in  it  to  such  a  strain.  Some  one  has  said  that  Plymouth 
Church's  dealing  with  offenders  is  like  Dogberry's.  The  comparison  was  apt  : 
"  If  anyone  will  not  stand,  let  him  go  and  gather  the  guard,  and  thank  Qc»d  that 
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you  are  rid  of  such  a  knave/'  So  of  Lance,  wlio  went  into  the  stocks  and  the 
pillory  to  save  his  dog  from  execution  for  stealing  puddings  and  geese.  I  think 
he  would  have  done  better  to  let  the  dog  die.  And  I  think  Mr.  Beecher  would 
have  done  better  to  have  let  vengeance  come  on  the  heads  of  his  slanderers.' 

•  •  •  a 

"  '  Setting  aside  the  satire  and  mirth,  if  there  be  any  criticism  directed  toward 
me  in  these  words  in  sobriety  and  earnestness,  then  I  beg  you  to  do  me  the  fol- 
lowing act  of  justice  : 

"  '  Please  forward  to  Mr.  Beecher  the  letter  which  I  am  now  writing,  and  ask 
him  to  inform  jou,  on  his  wt)rxi  of  honor,  whether  I  have  been  his  slanderer — 
whether  1  have  spoken  against  him  falsely — whether  I  have  evaded  my  just  re- 
sponsibility to  Plymouth  Church — whether  I  have  treated  him  other  than  with 
the  highest  possible  fairness — and  whether  he  has  not  acknowledged  to  me,  in 
large  and  ample  terms,  that  my  course  toward  him  in  this  sorrowful  business  has 
been  marked  by  the  magnanimity  which  you  apparently  intimate  has  character- 
ized his  toward  me. 

"  *  If  you  will  write  to  Mr.  Beecher  as  I  have  indicated,  I  will  thank  you  for  a 
line  as  the  words  or  substance  of  his  reply. 

With  great  respect,  I  am  truly  yours, 

Theodore  Tilton.' 

**  In  reply  to  the  above  letter,  you  sent  me  the  following: 

••  *  New  Haven,  April  10,  1874. 
"  •  Theodore  TiUon,  Esq.: 

'*  Deau  Sir. — Not  being  in  Mr.  Beecher's  confidence,  I  have  doubted  what 
I  ought  to  do  with  your  letter  written  a  week  ago.  I  was  not — and  am  not — 
willing  to  demand  of  him  that  he  shall  admit  me  to  his  confidence  in  a  matter 
on  which  he  chooses  to  be  reticent.  But  as  the  letter  seems  to  have  been  written 
for  him  quite  as  much  as  for  me,  I  have  now  sent  it  to  him  without  asking  or 
expecting  any  reply. 

•  •  •  •  •  •  • 

"  *  With  the  best  wishes  for  your  welfare,  I  am. 

Yours  truly, 

Leonard  Bacon.' 
"It  is    now  between   two  and  throe  months  since  I  received  from  you  the 
foregoing  letter  ;  and  as  1  have  not  heard  that  Mr.  Beecher  ha^  made  a  reply, 
either  to   you   or  to  me,    I  am  at  last  forced  to  the  disagreeable  necessity  of 
borrowing  a  reply  in  his  own  words  as  follows: 

"•  Brooklyn,  Jan.  1, 1871. 
"  '  I  ask  Theodore  Tilton's  forgiveness,  and  humble  myself  before  him  as  I 
do  before  my  God.  He  would  have  been  a  bette*  man  in  my  circumstances  than 
1  have  been.  I  can  aak  nothing  except  that  he  will  remember  all  the  other 
breasts  that  would  ache.  1  will  not  plead  for  myself.  I  even  wish  that  I  were 
dead. 

•  •  •  ^  9  •  •  • 

H.  W.  Beecher.' 

"  The  al)ove  brief  extract  from  Mr.  Beecher's  own  testimony  will  be  suflB- 
clout,  without  adducing  the  remainder  of  the  document,  to  show  that  I  have  just 
ground  to  resist  the  imputation  that  I  am  the  creature  of  his  majrnanimity. 

"  In  conclusion,  the  common  impression  that  I  have  circulated  and  promoted 
scandals  against  Mr.  Beecher,  is  not  true.  I  doubt  if  any  other  man  in  Brooklyn, 
during  the  whole  extent  of  the  last  four  years,  has  spoken  to  so  few  persons 
on  this  subject  as  I  have  done.  A  mere  handful  of  my  intimate  friends — who 
had  a  right  to  understand  the  case — are  the  only  persons  to  whom  I  have 
ever  communicated  the  facts.  To  all  other  persons,  I  have  been  dumb — 
resisting  all  questions,  and  refusing  all  explanations. 

'*  If  the  public  have  heretofore  Cfjnsidered  my  silence  a**  inexplicable,  let  my 
sufficient  motive  be  now  seen  in  the  just  forbearance  which  I  felt  morally 
bound  to  show  to  a  man  who  had  sent  me  a  written  and  absolute  apology. 

*'  But  my  duty  to  continue  this  forbearance  ceased  when  the  spirit  of  that 
apology  was  violated  to  my  injury  by  its  author  or  his  agents.  These  violations 
have  been  multitudinous  already,  and  they  threaten  to  multiply  in  the  fatore— 
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forcing  me  to  protect  myself  against  them  in  advance — particularly  against  the 
cunning  devices  of  the  Clerk  of  the  Church  who,  actinp^  as  an  attorney,  appears 
to  be  conducting  this  business  against  me  as  if  it  vrere  a  case  at  law. 

"  Had  the  fair  spirit  which  I  had  a  right  to  expect  from  Plymouth  Church — 
at  leadt  for  its  pastor's  sake — been  shown  toward  me,  I  would  have  continued 
to  rest  in  silence  on  Mr.  Beecher's  apology,  and  never  during  the  remainder  of 
my  life  would  I  have  permitted  any  public  word  of  mine  to  allude  to  the  offense 
or  the  offender. 

"  But  the  injurious  measures  which  the  author  of  this  apology  has  siuce 
permitted  his  church  to  take  against  me,  without  protest  on  his  part — measures 
leading  to  the  misrepresentation  of  my  case  and  character  by  the  church  to  the 
Council,  and  by  the  Council  to  the  general  public — involving  gross  injuries  to 
me,  which  have  been  jrreatly  aggravated  by  your  writings — all  these  indictments, 
conjoining  to  one  end,  have  put  me  before  niy  countrymen  in  tlie  character  of  a 
base  and  bad  man — a  character  which,  I  trust,  is  foreijjn  to  my  nature  and  life. 
Under  the  accumulating  weight  of  this  odium,  unjustly  bestowed  on  me,  neither 
patience  nor  charity  can  demand  that  I  keep  silent. 

"  in  your  capacity  as  ex-Moderator  of  the  Council,  and  as  its  chief  expositor, 
you  have  labelled  the  theme  of  your  animadversions  '  the  celebrated  case  of 
Theodore  Tilton.'.  You  have  declared  that  '  the  transaction  with  all  its  conse- 
quences belongs  to  history,  and  is  in  every  way  a  legitimate  subject  of  public 
criticism.'  If,  therefore,  your  estimate  of  the  historic  importance  of  the  case  is 
true  (though  1  hope  it  is  not),  1  now  finally  appeal  to  you  as  its  chief  historian 
not  to  represent  me  as  playing  an  unmanly  or  dishonorable  part  in  a  case  in 
which,  so  far  as  I  can  yet  see,  I  have  failed  in  no  duty  save  to  myself. 

Trulv  yours,  Theodore  Tilton." 

[Letter  marked  "  Exhibit  No.  33."]' 

Mr,  Evarts, — Before  we  adjourn,  will  you  allow  me  to  suggest  to  the  counsel 
that  we  would  like  to  see,  on  the  termination  of  the  recess,  the  original 
papers  which  are  substitutes  tor  those  just  read  ? 

Mr.  Fullerton. — That  will  be  done,  unless  the  illness  of  Mr.  Morris  continues. 

AFTERNOON  SESSION. 

Francis  D.  MouiiXON's  direct  examination  resumed. 

Mr.  Fullerton. — Before  the  recess  you  stated  that  you  promised  Mr.  Beecher, 
if  possible,  to  prevent  the  publication  of  the  Bacon  letter.  If  you  used  any 
efforts  in  that  direction,  you  will  please  now  state  them  ?  A.  1  went  to  The 
Golden  Age  office  after  the 

Mr.  Evarts. — We  don't  understand  that  to  be  admissible. 

Q.  Did  you  make  efforts  in  pursuance  of  your  promise  to  Mr.  Beecher  to 
prevent  the  publication  of  that  letter  ?    A.  I  did. 

Mr,  Evarts. — That  we  object  to. 

Mr.  Beach. — Did  you  apprise  Mr.  Beecher  of  the  efforts  you  made  ?  A. 
Yes,  sir;  I  told  him  what  I  had  done. 

Mr.  Fullerton. — What  did  you  report  to  Mr.  Beecher  that  you  had  done  in 
that  direction  ? 

Mr.  Evarts. — We  want  to  get  it  right. 

Mr.  Fullerton. — We  want  to  get  it  right. 

Mr.  Evarts. — Yes,  but  we  don't  want  to  get  wrong  first. 

Mr.  Fullerton. — I  have  a  right  to  show  what  he  did  and  what  he  reported. 

The  Witness.— 1  said  to  Mr.  Beecher  that  I  went  to  The  Golden  Age  oflSce 
the  day  after  the  letter  had  be  -i  r  -id  to  me  to  suggest  further  alterations  to 
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Mr.  Tilton — changes  that  I  deemed  necessary;  and  I  said  to  him  that  after  I 
had  made  these  suggestions  to  Mr.  Tilton,  he  told  me  that  the  paper  had 
gone  to  press.  I  told  Theodore  that  I  thought — ^I  said  to  Theodore  that  the 
letter  ought  not  to  be  published,  that  I  had  told  him  that  the  night  that  he 
had  read  the  letter  to  me  in  the  presence  of  witnesses,  and  that  I  had  said 
that  to  him  in  the  presence  of  witnesses,  and  that  I  had  said  the  same  thing 
to  him  the  day  after  I  had  heard  the  letter  read;  that  he  insisted  on  its  pub- 
lication; and  I  said  to  Mr.  Beecher,  **  I  have  done  the  best  I  could.  I  have 
procured  the  introduction  in  this  letter  o£  the  word  *  offense  '  in  place  of  the 
words  '  that  he  lias  committed  against  me  and  my  family  a  revolting  crime." 

Q.   Had  you  done,  previous  to  that  conversation  with  Mr.  Beecher,  what 
you  reported  to  him  to  have  done  ?     A.  Certainly. 

Q.  Take  the  Bacon  letter  and  point  out  specifically  the  alterations  which 
you  suggested,  and  wliich  were  made  in  pursuance  of  your  suggestion  ?  A. 
[Reading  from  the  Bacon  letter.]  **In  producing  to  your  inspection  some 
hitherto  unpublished  papers  and  documents  in  this  case,  I  need  first  to  state 
a  few  facts  in  chronological  sequence,  sufficient  to  explain  the  documentary 
evidence  which  follows:  1.  After  I  had  been  for  fifteen  years  a  member  of 
Plymouth  Church,  and  had  become,  meanwhile,  an  intimate  friend  of  the 
pastor,  knowledge*came  to  me  in  1870  that  he  had  committed  against  me  an 
offense  which  I  forbear  to  name  or  characterize."  It  read,  sir,  in  the  original 
maimscript,  if  I  remember  correctly — the  substance  of  it  I  do  remember  cor 
rectly — '*  knowledge  came  to  me  in  1870  that  he  had  committed  against  me 
and  my  family  a  revolting  crime." 

Mr.  EcarU. — Is  the  original  manuscript  in  existence?  A.  I  don't  know, 
sir,  whether  it  is  or  not. 

Mr,  Ec'trts. — We  would  like  to  have  that,  if  it  is. 

Mr.   FuUerton. — Now,  it*  any  other  alteration  was  made,  please  state  it  ?  • 
A.  Well,  sir,  I  forget  the  alterations.     Perhaps  if  I  should  read  the  lettei 
carefully 

Mr.  Ecarts. — He  has  not  testified  to  any  but  this  one. 

Mr.  FuUerton. — Well,  Mr.  Evarts,  I  did  not  say  he  had.  I  only  asked 
him,  if  any  other  alterations  were  made,  now  to  state  them. 

Mr.  Ecarfs. — No,  this  is  the  point :  This  matter  he  has  stated  as  having  been 
a  subject  talked  about  between  him  aud  Mr.  Beecher,  but  this  is  the  only  altera- 
tion that  he  has  spoken  of  as  being  the  subject  between  him  and  Mr.  Beecher. 

Mr.  FuUerton. — I  still  do  not  see  the  occasion  of  the  interruption. 

Judge  Neilson. — You  might  avoid  the  objection  by  asking  him  whether 
he  reported  any  other  alteration  to  Mr.  Beecher,  and,  if  so,  what  ? 

Mr.  Evarts, — Exactly. 

Mr.  FuUerton. — That  is  true.  I  might  incorporate  two  questions  into  one, 
but  I  do  not  know  that  that  is  absolutely  necessary  in  the  trial  of  a  cause. 

Judge  Neilson. — I  think  the  testimony  must  be  limited  to  the  alterationB 
he  reported  to  Mr.  Beecher. 

Mr.  FuUerton. — I  propose  to  limit  it. 

Mr.  Evarts, — One  he  has  testified  to. 

Mr,  FuUerton. — I  am  aware  of  that.     It  is  not  worth  while  to  indicate  to 
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me  what  he  has  testified  to.     I  understand  it  perfectly  well.    I  don't  want 
interruptions  for  the  sake  of  interruptions. 

Mr,  EmirU. — No. 

Mr,  Fill^ton. — Now,  if  there  was  any  other  alteration  made  in  that 
document  before  it  was  printed,  I  want  yon  to  point  it  out  ?  A.  I  did  tell 
Mr.  Beecher  tliat  I  had  suggested  other  alterations.  I  don't  remember  wliat 
they  are  now,  but  I  told  him  what  they  were. 

Q.  What  occurred  subsequently  to  that  in  reference  to  the  Bacon  letter  ? 
any  conversation  you  may  ha\e  had  with  Mr.  Beecher  in  regard  to  it,  you 
may  now  detail,  if  you  please.  A.  Mr.  Beecher  said  that  the  Bacon  letter 
was  a  dead  shot;  I  remember  that  expression. 

Q.  In  what  conversation  did  he  make  use  of  that  term  ?  A.  When  he 
came  to  talk  to  me  about — when  he  came  and  said  to  me — asked  me  what 
reply  I  thought  it  was  best  to  make  to  the  Bacon  letter,  if  any. 

Q.  And  what  reply  did  you  counsel?  A.  I  said  to  Mr.  Beecher,  "I 
recommend  the  same  policy  that  we  pursued  in  regard  to  the  Victoria  Wood- 
hull  letter  or  document — silence." 

Q.  Was  any  other  course  proposed?  A.  Yes,  sir;  I  submitted  to  him  a 
paper  which  I  had  dictated  to  Frank  Carpenter,  and  I  said :  **Mr.  Beecher,  if 
anything  is  said  I  deem  it  most  judicious  that  this  should  Sesaid,"  and  I  read 
to  him  that  which  I  had  dictated  to  Mr.  Carpenter. 

Q.  In  whose  handwriting  was  that  paper  ?  A.  That  paper  was  in  Car- 
penter's handwriting.     Mr.  Beecher  asked  me  for  a  copy  of  it. 

Q.  Did  you  give  him  a  copy  of  it  ?    A.  I  did  give  him  a  copy  of  it. 

Q.  In  whose  handwriting  was  the  copy  ?     A.  It  was  in  my  handwriting. 

Q.  Look  at  the  paper  now  shown  you  and  say  whether  it  is  the  original 
of  that  paper  ?     A.  Yes,  sir;  that  is  the  original. 

Q.  What  occurred  between  you  and  Mr.  Beecher  with  reference  to  this 
proposed  card  after  the  interview  of  which  you  have  just  spoken  ?  A.  Well, 
I  have  not  finished  that  interview. 

Q.  Well,  please  finish  it  ?  A.  I  said  Mr.  Beecher  asked  me  for  a  copy  of 
it.  I  gave  him  a  copy  of  it,  with  an  alteration  or  two  in  it,  and  he  said  that 
he  would  make  a  copy  of  it  in  his  own  handwriting — make  a  copy  of  that 
copy  in  his  own  handwriting,  and  submit  it  to  some  of  his  friends. 

Q.  Did  he  afterwards  state  whether  he  had  submitted  it  to  his  friends  ? 
A.  I  d(m't  remember  whether  he  did  or  not,  sir. 

Q.  What  occurred  with  reference  to  that  card  at  any  time  after  that  ?  A. 
I  met  Mr.  Beecher  on  July  the  5th,  I  think,  and  I  said,  "Well,  Mr.  Beecher, 
you  have  not  uttered  from  your  pulpit,  or  anywhere — given  utterance  to  the 
words  that  I  prepared  for  you ;  at  least  I  have  not  seen  any  such  expression ; " 
and  he  said,  **No,  you  advised  silence  particularly."  **Yes,"  I  said,  ''I 
advised  silence,  but  I  think  you  have  had  a  good  opportunity  to  make  that 
expression;"  and  I  said,  **  At  the  Friday  evening  prayer-meeting  your  church 
seemed  to  be  in  entire  sympathy  with  you,  and  I  think  you  might  have  availed 
yourself  of  that  occasion  to  have  made  that  expression."  And  he  said, 
'*  Well,  I  am  not  to  blame  for  that.  You  advised  silence,  and  I  have  followed 
the  course  you  advised." 
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Mr.  FulhrUm, — I  now  offer  the  paper  in  evidence. 

The  Witness. — I  had  a  subsequent  conversation  with  Mr.  Beecher  about  it, 
and  I  told  him  tliat  I  liad  seen  Gen.  Tracy  concerning  a  reply  to  the  Bacon 
letter,  and  that  I  had  asked  Gen.  Tracy  if  he  had  submitted  the  paper  to 
him,  and  I  said  to  Mr.  Beecher  that  Mr.  Tracy's  reply  was  that  he  had  seen  a 
paper  in  which  he  thought  he  detected  my  handiwork,  and  that  Gen.  Tracy 
had  said  to  me  that  the  words  **I  have  committed  no  crime,"  really  said 
nothing  in  denial  of  the  fact  as  alleged  by  Mr.  Tilton  against — or  as  to  the 
fact  between  Mr.  Tilton  and  Mr.  Beecher— or  Mr.  Beecher  and  Mrs.  Tilton's 
relations;  that  as  nearly  as  I  could  remember  the  words  he  said,  **  I  have  com- 
mitted no  crime,"  did  not  mean  anything,  because  adultery  was  no  crime 
under  the  common  law.  That  is  as  nearly  as  I  could  repeat  it,  and  I  said  to 
him  that  I  had  told  Gen.  Tracy  that  I  did  not  think  that  was  a  good  objec- 
tion; that  I  thought  the  community  would  accept  that  card  as  a  distinct 
denial — that  utterance,  rather — that  that  utterance  would  be  accepted  by  the 
community  as  a  distinct  denial,  and  that  it  ought  to  be  made,  or  some  such 
utterance  should  be  made,  since  Beecher  assented — since  Mr.  Tilton  assented 
to  peace  if  that  utterance  was  made,  or  if  silence  was  kept. 

Q.  You  are  now  relating  the  conversation  that  you  had  with  Mr.  Beecher, 
in  which  you  repeated  the  conversation  that  you  had  with  Mr.  Tracy  ?  A. 
Precisely. 

Q.  And  did  you  have  that  conversation  with  Mr.  Tracy  as  you  repeated  it 
to  Mr.  Beecher  ?     A.  I  did. 

Mr.  Fidhrti/ii. — I  will  now  read  this. 

Mr.  Tracy. — There  has  been  an  alteration  in  this. 

The  Witness. — Two  unessential  changes. 

Mr.  Tracy. — The  one  he  gave  to  Mr.  Beecher  ought  to  be  the  one  produced. 

Mr.  Evarts. — Let  us  understand  about  it.  I  hold  in  my  hand  what  is 
considered  as  an  onginal  paper,  in  a  certain  sense.  [To  the  witness.]  It  is  a 
paper  in  the  handwriting  of  Mr.  Carpenter,  as  I  understand  it  ?    A.  Yes,  sir. 

Q.  It  was  written  by  him  from  your  dictation  ?     A.  Yes,  sir. 

Q.   That  is,  he  wrote  it  down  from  what  you  said  to  him  ?     A.  Yes,  sir. 

Q.  This  was  shown  to  Mr.  Beecher  ?     A.  I  read  it  to  him. 

Q.  Well,  read  it  to  him  ?     A.  Yes,  sir;  and  I  made  a  copy  of  it. 

Q.  And  made  a  copy  of  it  which  was  an  exact  copy  of  it  ?  A.  No;  it  was 
with  (me  or  two  unessential  alterations  in  the  grammatical  construction ;  that 
is  all — the  words. 

Q.  That  we  don't  know  much  about  ?    A.  No. 

Mr.  Evarts. — This  paper  was  shown  to  Mr.  Beecher,  and  this  paper  can 
be  read.  Whenever  the  paper  given  to  Mr.  Beecher  is  to  be  read,  why,  that 
will  have  to  be  produced.     It  was  changed. 

Mr.  FuUerton. — I  read  as  follows : 

'*  This  church  and  community  are  unquestionably  and  justly  interested 
through  the  recent  publication  by  Theodore  Tilton  in  answer  to  Dr.  Leonard 
Bacon  of  New  Haven. 

"  It  is  true  that  I  have  committed  an  offense  against  Theodore  Tilton  and 
giving  to  that  offense  the  force  of  his  construction,  I  made  an  apology  and  rep- 
aration such  as  both  he  and  I   at  the  time  deemed  full  and  necessary.     I  am  con- 
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Mr.  Fullerton, — I  have  the  whole  matter  also,  if  your  Honor  pleas^e,  in  the 
question:  ** State  what  was  said  to  you  which  you  afterwards  communicated 
to  Mr.  Beecher  ?»' 

Judge  Neilson.— I  think  you  should  take  the  other  course. 

Mr.  Fullerton, — I  will ;  I  will  acquiesce  very  cheerfully.  [To  the  witness.] 
Now  what  did  you  state  to  Mr.  Beecher  which  had  been  stated  to  you  ?  A. 
I  said  to  Mr.  Beecher  that  my  partner,  Mr.  Woodruff,  was  very  anxious  that 
I  should  make  some  statement  with  regard  to  the  Victoria  WoodhuU  publica- 
tion, inasmuch  as  many  of  his  friends  and  many  of  mine,  or  several  of  his 
friends  and  several  of  mine,  had  critfcised  my  position  in  reference  to  the 
story;  that  they  not  only  criticised  me  but  they  criticised  the  firm,  for  my  re- 
lation to  the  Htory ;  and  I  said  to  Mr.  Beecher  that  Mr.  Woodruff  recommended 
me  under  the  circumstances,  to  take  counsel  in  the  matter;  and  I  said  to  Mr. 
Beecher  that  I  had  asked  Mr.  Woodruff  whom  he  would  recommend,  and  he 
said  that  he  would  recommend  Mr.  Tracy;  and  I  said  to  Mr.  Beecher  that  I 
thought  Mr.  Tracy  was  a  good  man  to  consult  on  the  subject ;  that  he  had  a 
good  cool  head  on  his  shoulders,  and  I  thought  would  give  good  advice;  and 
I  said  to  Mr.  Beecher,  **If  you  have  no  objection,  I  will  consult  with  Gen. 
Tracy,  but  to  consult  with  Gen.  Tracy,  and  to  get  his  best  advice  upon  the 
subject,  it  will  be  necessary  to  tell  Gen.  Tracy  the  truth.  If  you  have  no 
objection,  then,  I  will  assent  to  my  partner's  wish,  and  consult  with  Gen. 
Tracy,"  and  he  said  that  he  had  no  objection  if  I  thought  it  was  best,  and 
I  said  that  I  did  not  see  that  I  had  any  other  course  to  pursue;  my  partner 
wanted  me  to  do  it,  and  I  thought  it  was  necessary  to  take  advice,  and  that 
I  did  not  know  any  better  man  to  consult  on  the  subject  than  Gen.  Tracy.  I 
informed  Mr.  Beecher  afterwards — I  said  to  Mr.  Beecher  afterwards  that  I  had 
told  my  partner  that  I  was  willing  to  consult  with  Gen.  Tracy,  and  that  he 
had  made  an  appointment  with  Gen.  Tracy,  and  I  had  seen  Gen.  Tracy  <Jn 
the  subject  of  the  Victoria  Woodhull  story. 

Q.  In  company  with  your  partner?  A.  With  my  partner,  yes  sir;  and  I 
told  him  what  transpired  at  that  interview  between  Mr.  Woodruff,  Gen.  Tracy 
and  myself. 

Q.  Now,  relate  what  you  told  him?  A.  I  said  to  Mr.  Beecher,  "I  told 
Mr.  Tracy  the  truth  of  the  matter;  I  told  him  the  fact  in  the  case  as  it  was, 
that  you  had  been  guilty  of  sexual  intercourse  with  Mrs.  Elizabeth  Tilton, 
and  he  said,  in  the  presence  of  my  partner,  that  if  that  was  true  it  must  be 
concealed  at  all  hazards,"  and  I  said  that  Mr.  Tracy  said  that  although  he  did 
not  recommend  lying,  this  was  one  of  the  cases  in  which  lying  was  justifiable. 
And  I  said  that  my  partner  replied  to  that  that  he  would  not  consent  that  I 
should  publish  a  card  with  my  name  affixed  to  it  denying  that  which  wjis  the 
truth;  he  would  not  allow  that;  and  that  Mr.  Tracy  had  said,  *' Why  can't 
Moulton  and  Tilion  go  to  Europe  for  a  couple  of  years  ?  "  I  also  informed 
Mr.  Beecher  afterwards,  and  said  to  him  that  we  had  had  a  consultation  at  our 
house — at  my  house — in  my  study,  between  Gen.  Tracy,  Mr.  Woodruff,  and 

the  subject  of  the  communication,  wliiA  is  admissible.  The  fact  that  the  allegod 
prior  conversatiou  never  took  place,  and  that  the  communication  made  to  the 
party  wa8  wholly  fictitious,  would  not  necessarily  render  it  inadmissible.  See 
Burye^s  v.  Burytss  (2  Hagg,  Consist.  223);  Croft  v.  Croft  (3  llugg.  Ecc.  310). 
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myself  and  between  Mr.  Tracy,  Mr.  Woodruff,  Mr.  Tilton,  and  myself,  and 
that  at  that  interview  I  had  told  Mr.  Tracy  again  the  truth,  and  had  laid 
before  Mr.  Tracy  the  letter  of  contrition. 

Q.  Of  January  1,  1870  ?  A.  January  1,  1870;  yes,  sir;  that  I  had  laid  be- 
fore Mr.  Tracy  that  letter. 

Q.  1871  ?  A.  1871,  I  mean;  January  1,  1871 ;  I  said  that  I  had  told  him 
the  truth  with  regard  to  the  whole  mutter,  and  that  no  conclusion  at  that  in- 
terview was  arrived  at;  that  we  had  tried  to  devise  a  reply  to  the  Victoria 
Woodhull  story,  but  had  not  at  that  interview  succeeded;  and  I  told  him  that 
I  had  communicated  the  fact  to  Mr.  Tilton,  that  I  had  told  Gen.  Tracy  the 
fact  in  the  case,  and  that  Theodore  Tilton  had  denounced  me  for  so  doing, 
and  had  said  to  me  that  I  had  no  business  to  reveal  the  guilt  of  Elizabeth  to 
Mr.  Tracy,  without  his  consent,  and  that  I  had  pacified  Mr.  Tilton  by  telling 
1  im  that  I  had  considered  it  my  duty  to  take  the  best  advice  I  could  on  the 
question,  not  only  for  Mr.  Beecher's  sake — that  I  did  not  consult  Mr.  Tracy  as 
Mr.  Beecher's  friend  at  all,  particularly,  but  as  the  friend  «)f  all  the  parties,  as 
a  man  capable  of  advising  with  reference  to  that  which  had  better  be  done. 
I  told  him  that  after  a  while  Theodore  was  willing  to  see  Gen.  Tracy,  and 
that  he  went  upstairs  and  did  see  Gen.  Tracy  in  the  presence  of  Mr.  Wood- 
ruff and  myself;  and  I  told  him  that  the  first  question  that  Mr.  Tilton — the 
first  sentence  that  Mr.  Tiltcm,  or  about  the  first  sentence  that  Mr.  Tilton 
uttered,  after  the  usual  salutations  between  gentlemen  was,  '*Mr.  Tracy,  I  do 
not  understand  the  etiquette  of  your  profession,  but,  as  I  understand  it, 
since  these  facts  are  to  be  laid  before  you,  a  part  of  which  have  been  laid  be- 
fore you — or  all  the  fact  and  part  of  the  i)apers  have  been  laid  before  you — I 
understand  that  you  will  not,  under  any  circumstances,  in  case  Mr.  Beecher 
and  myself  come  into  collisiou,  act  as  his  counsel,"  and  that  Mr.  Tracy  had 
said,  '*  Certainly  not. " 

Q.  What  reply,  if  any,  did  Mr.  Beecher  say  to  this  ?  A.  Mr.  Beecher  said 
to  me  that  he  was  glad  that  Theodore  had  assented  to  that  conference;  that 
he  hoped  some  good  would  come  out  of  it,  but  that  he  did  not  see  himself 
what  reply  could  be  made,  and  that  he  considered,  perhaps,  that  the  policy  of 
silence  was  the  best  for  all  concerned. 

Q.  Is  that  all  that  took  place  that  you  can  now  remember  with  reference 
to  that  branch  of  the  case  ?  A.  I  told  Mr.  Beecher  that  Mr.  Tracy  had  said  to 
Mr.  Tilton  in  the  presence  of  Mr.  Woodruff  and  myself  at  that  interview  that 
the  interests  of  all  concerned  demanded  a  denial  of  that  story.  That  is  all 
that  I  remember. 

Mr.  Evarts.—YoM  mean  of  the  Woodhull  story  ?  A.  Of  the  Woodhull 
story ;  yes,  sir. 

Mr,  Fullerton, — Then  we  will  return  to  1874  again,  and  take  up  the  narra- 
tive where  we  left  it  off.  Do  you  recollect  a  meeting  in  the  month  of  July  of 
that  year,  where  Mr.  Beecher  and  yourself  and  Mr.  Robinson  were  parties  ? 
A.  You  have  reference  to  July  the  5th  ? 

Q.  July  the  5th  ?     A.  Yes ;  I  remember  that. 

Q.  State  where  that  meeting  occurred  ?  A.  Between  Mr.  Robinson,  Mr. 
Beecher,  and  myself  ? 
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Q.  Yes,  sir.  A.  After  Mr.  Bcecher  and  myself  h  d  left  the  house,  we 
walked  through  Remsen-street,  around  into  Montague  Terrace,  and  there  met 
Mr.  Robinson,  and  after  some  remarks  which  I  do  not  distinctly  remember, 
between  Mr.  Robinson  and  Mr.  Beecher,  Mr.  Beechor  put  his  hand  over  my 
shoulder  and  said,  '*Mr.  Robinson,  this  is  the  best  friend  God  ever  raised  up 
to  a  man.    If  it  had  not  been  for  him  I  do  not  think  I  would  be  alive  to-day." 

Q.  Which  of  the  Mr.  Robinsons  ?    A.  Mr.  Jeremiah  P.  Robinson, 

Q.  State  whether  Mr.  Beecher  knew  from  you  at  that  time  that  Mr.  Robin- 
son had  been  put  in  possession  of  these  secrets  ?  A.  Yes,  sir;  I  had  told  him 
that  I  had  told  both  Mr.  Woodruflf  and  Mr.  Robinson. 

Q.  Your  two  partners  ?    A.  Yes,  sir. 

Q.  Which  Woodruff  ?     A.  Franklin  Woodruff. 

Q.  Which  Robinson  ?    A.  Jeremiah  P.  Robinson. 

Q.  When  did  you  tell  Mr.  Beecher  that  you  had  thus  communicated  the 
secret  to  those  two  gentlemen?  A.  Oh  !  it  was  quite  early,  sir;  I  don't 
remember. 

J/r.  Evarta. — He  did  not  use  the  word  **  secret." 

The  Witness.-^lt  was  1870,  I  thint,  I  told  him— 1871,  rather. 

Q.  That  you  told  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  And  what  did  you  tell  him  ?  A.  I  told  him  that  my  partners  were 
very  anxious  to  know  what  was  going  on;  I  told  him  that  I  had  consulted 
with  Mr.  Robinson  in  the  very  beginning  in  regard  to  the  letter  of  January 
1,  1871,  to  Mr.  Bowen. 

Mr.  EvartH. — Tilton*s  letter?  A.  Yes,  sir;  and  that  Mr.  Robinson  had 
advised  very  kindly  that  Mr.  Tilton  carry  his  own  case  entirely  out  of  that 
letter,  and  not  appear  in  it. 

Mr.  Fullerton, — What  did  you  tell  Mr.  Beecher  you  had  told  Robinson  ? 
A.  I  told  him  that  I  had  told  him  the  fact  concerning  his  relations  between 
Elizabeth  Tilton  and  himself. 

Q.  What  did  you  tell  him  that  you  had  told  Mr.  Woodruff,  your  other 
partner  ?    A.  The  same. 

Q.  Look  at  the  letter  now  shown  you  and  say  in  whose  handwriting 
it  is  ?     [Handing  witness  a  letter.]     A.  Mr.  Beecher*s,  sir. 

Q.  Was  it  received  by  you  ?    A.  Yes,  sir. 

Q.  And  about  its  date  ?     A.  Yes,  sir. 

Q.  Before  reading  that  letter  I  want  to  ask  you  whether  at  any  time  up  to 
rt«  receipt  Mr.  Beecher  had  said  anything  to  the  effect  that  you  had  failed  to 
serve  him  faithfully  or  properly  ?    A.  No,  sir. 

Q.  Had  he  criticized  in  any  way  your  conduct  in  the  management  of  the 
affair  in  his  behalf  ?    A.  No,  sir. 

Mr,  Fullerton, — [Reading  the  letter.] 

**  Peekskill,  July  7,  1873 — Monday,  7  P.  M. 

"  My  Dear  Frank  :  I  have  just  arrived.  I  called  Saturday  ev'g  to  learn  that 
you  wd.  not  return  till  Monday.  Can  you  come  up  Tuesday*  or  Wednesday,  or 
Thursday?  Let  me  know  by  letter  or  telegram.  The  trains  ar« — A.  M.,  8,  9:10, 
10:45;  p.  m.,  2,  4,  4:15,  5:30,  6:20,  and  7.  The  4  P.  M.  ia  express  and  ^ood  train, 
if  you  come  in  afternoon  you  should  allow  45  minutes  from  City  Hall  to  reach 
42d  station,  and  about  an  hour  from  your  store. 

"  I  have  not  seen  you  since  the  card.     I  will  take  good  care  of  you — and  even 
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if  others  don't  think  so  much  of  you  as  I  do,  I  will  try  and  make  up.  My  vaca- 
tion is  begun — and  am  I  not  jrlad  ?    Next  week  we  expect  company. 

"  The  drouth  is  severe — no  real  soaking  since  the  last  of  May,  and  things  are 
suffering — but,  yet  the  country  is  beautiful.  The  birds  are  as  good  to  me  as 
David's  harp — I  only  need  some  one  to  talk  to,  and  that  one  is  you, 

"  Come  when  you  can,  and,  coming  or  going,  believe  me,  ffldthfuUy  and  affec- 
tionatelv  yours,  H.  W.  B." 

[Letter  marked  "  Exhibit  No.  35."] 

Q.  I  want  to  ask  you  what  card  Mr.  Beecher  referred  to  in  that  last  letter: 
^^  I  have  not  seen  you  since  the  card  '*  ?  A.  The  card  in  77ie  Brooklyn  Eagle, 
I  think  it  refers  to. 

Q.  That  letter  bears  date  July  7th,  1873  ?  A.  The  card  in  The  Brooklyn 
Eagle  of  June  the  2nd,  I  think  it  refers  to. 

Mr,  FuUerton, — I  want  to  get  at  the  number  of  that  so  aa  to  connect  it 
with  that  letter.  Mr.  Pearsall  can  give  you  the  number  of  that.  It  has  been 
read  in  evidence. 

Mr.  Pearsall,— A.  card  in  The  Eagle  of  June,  1873  ? 

Mr,  Fullertoj). — Yes,  sir. 

Mr.  Pearsall,—'' No.  27,"  The  Eagle  card,  June,  1878.* 

Mr,  Starts, — June  2ndj  1873.     It  has  not  been  read  yet. 

Mr.  Fullerton. — A  ropy  of  it  has  been  read. 

Mr.  Efxirts, — The  proposed  card  has  not  been  read.  You  commenced 
riiding  one,  apparently  from  The  Eagle,  and  then  a  question  arose. 

Mr,  Beach. — The  card  as  published  was  read — June  2nd,  1878. 

Q.  Was  that  card  proposed  by  any  one,  that  you  now  hold  in  your  hand  ? 
A.  Yes,  fair;  by  Theodore  Tilton. 

Q.  Did  it  come  into  your  possession  at  the  kime?    A.  Yes,  sir. 

Q.  Under  what  circumstances  ?    A.  From  Theodore  Tilton. 

Q.  Did  you  show  it  to  Mr.  Beecher?  A.  Yes,  sir;  I  showed  it  to  Mr. 
Beecher. 

Q.  And  what  did  he  say  in  regard  to  it  ?  A.  This  was  the  card  that  he 
said  would  kill  him  if  it  was  published. 

Q.  Was  there  any  card  published  just  prior  to  July,  1878,  when  he  wrote 
you  the  letter,  in  which  he  says,  "  I  have  not  seen  you  since  the  card  "  ?  A. 
Yes,  sir;  it  was  a  card  with  reference  to  Mr.  Bowen's  visit  to  Victoria 
Woodhull  with  Mr.  Claflin.f 

Mr.  Fullerton, — That  connects  it ;  that's  what  I  want. 

Tfte  Witness, — Yes,  sir. 

Mr.  Evarts. — We  do  not  understand  that  the  card  of  June  2, 1878,  pub- 
lished in  The  Eagle,  has  been  read  ;  you  commenced  reading  it. 

Mr,  Fullerton. — Certainly;  that  is  right. 

Mr.  FuUerton, — Look  at  the  paper  now  shown  yon,  and  say  in  whose 
handwriting  it  is  ?    A.  Mr.  Beecher's. 

Q.  Addressed  to  you  ?    A.  Yes,  sir. 

Q.  And  did  you  receive  it  about  the  time  of  its  date  ?    A.  Yes,  sir* 

Mr,  Evarts, — Is  this  the  letter  of  July  9th  ? 

Mr,  FuUerton, — Yes,  sir;  the  letter  of  July  9, 1  propose  to  read. 

*  AnU,  p.  404.  t  Exhibit  28,  ante,  p.  406. 
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Mr.  Fullerton. — [Reading.] 

"Thursday  Evening,  9  July,  73. 

"  My  Dear  Frank  :  Why  not  come  on  Saturday  and  spend  Sunday?  You 
must  get  your  comfort  out  of  nature  and  me,  and  not  notice  any  withholding  of 
countenance  elsewhere. 

"  I  preach  in  the  village  in  the  morning,  but  you  can  lie  on  the  hillside — in 
peace. 

*•  The  afternoon  and  evening  will  be  open  for  all  gracious  influences — wh. 
forests  hide,  or  heavens  distil.  Tlie  birds  are  not  yet  silent,  though  their  pipes 
are  somewhat  feebler.  Flowers  are  burnt,  ^rass  withered,  grain  reapt,  grapes 
not  ripe,  strawberries  gone,  blackberries  not  come,  raspberries  in  good  condition 
and  abundant  also  watt-r-melons,  and  Desides,  a  demijohn  of — water! 

"  I  want  to  8e«'  you  and  show  you  a  letter,  &c.  Do  you  learn  what  Bowen  is 
doing?     Will  he  publish?     Find  out  if  anvthing  is  on* hand. 

Truly  yours,  H.  W.  B. 

"  Send  me  a  line  Friday  if  you  shall  come,  so  that  I  may  meet  the  train, 
otherwise — pay  vour  own  hack  hire." 

[Letter  marked  "  Exhibit  No.  86."] 

Q.   [Another  paper  handed  to  witness .]     In  whose  handwriting  is  the  letter 
now  in  your  hand  ?     A.  Mr.  Beecher's. 
Q.  Addressed  to  yon  ?     A.  Yes,  sir. 

Q.   Did  you  receive  it  about  the  time  of  its  date  ?     A.  Yes,  sir. 
Mr.  Fullerton, — I  offer  it  in  evidence.     [Reading.] 

'*  My  Dear  Frank  :  1  looked  for  you  ou  Saturday,  and  received  your  nJEe 
this  morning — Monday. 

*'  Howard  writes  that  T.  T.  has  sent  to  Mr.  Halliday  a  note  announcing  that 
he  did  not  consider  himself  for  two  vears — a  member  of  the  church. 

'*  There  is  also,  a  movement  to  let  the  other  party  go  to  trial;  and  also,  tojjive 
him  an  avoidance  of  trial  by  some  form  of  letter,  I  don't  know  what.  I  ifave 
not  been  consulted.  1  do  not  mean  to  meddle.  It  is  vacation.  Goverijor  Claflin 
and  wife  of  Massachusetts  will  be  her«*  this  week.  I  am  jjetting  at  my  writing 
again — at  work  on  my  book.  I  despaired  of  finishing  it.  I  am  more  encourajred 
now.  For  a  thousand  encouragements,  for  service  that  no  one  can  appreciate 
who  has  not  been  as  sore-hearted  as  I  have  been,  for  your  honorable  delicacy, 
for  confidence,  and  affection — I  owe  you  so  much  that  I  can  neither  express  nor 
pay  it.  Not  the  least  has  been  the  great-hearted  kindness  and  trust  which  your 
noble  wife  has  shown,  and  which  have  lifted  me  out  of  despondencies  often — 
tho.  sometimes  her  clear  truthfulness  has  laid  me  pretty  flat. 

"  1  mean  to  run  down  some  day,  and  will  let  you  know  beforehand,  that  I 
may  not  mua  you — for  to  tell  tho  truth,  I  am  a  little  heart-hungry  to  see  you — 
not  now,  because  I  am  pressed,  but  because  I  love  you,  and  will  ever  be  faithfully 
yours,  Henry  Ward  Beecher. 

"  Peekskill,  Julv  14,78." 

[Letter  marked  "  Exhibit  No.  37."] 

Q.  [Paper  handed  to  witness.]  In  whose  handwriting  is  the  paper  you 
now  have  ?     A.  Mr.  Bcecher's. 

Q.  To  whom  is  it  addressed  ?     A.  To  me. 

Q.  Did  you  receive  it  about  the  time  of  its  date  ?    A.  I  did. 

Mr.  Fullerton. — I  offer  it  in  evidence.     [Reading.] 

"  Friday  Noon,  Oct.  8,  1873. 
"  My  Dear  Frank  :  1  have  this  morning  got  back,  sound  and   fresh — and 
want  to  send  my  love  to  you  and  yours.     I  should  see  you  to-morrow,  but  shall 
be  out  of  town  till  evening.     God  bless  you — mv  dear  old  fellow  ! 

H.  W.  Beecher." 
[Letter  marked  '*  Exhibit  No.  38."] 


Jan.  15,  1875.]  DIRECT    EXAMINATION.  430 

Q.  [A  paper  being  handed  to  witness.]  In  whose  .handwriting  is  that 
letter?     A.  Mr.  Beecher's. 

Q.  Well,  I  won't  ask  to  whom  it  is  addressed.  Did  you  receive  it  from 
him  ?    A.  I  did.    Yes,  sir. 

Mr,  FulUrton. — [Reading.] 

25,  73. 

"  My  Deau  Van  Moltke:  I  have  seen  Howard  again.  He  says  it  was  not 
*  fr.'  [an  abbreviation  for  "  from,"  I  suppone,]  from  Theodore  thrt  OUfdson  jrot 
that  htatenient  ;  but  from  Carpenter!  Is  he  reporting  that  viewY  I  have  told 
Claflin  that  you  wd.  come  with  Carpenter  if  he  could  be  found  ;  and  at  any  rate 
?fy  nine  to-night  (to  see  Storrs),  but  I  did  not  say  anything  about  Storrs.  I  sent 
Cleveland  with  my  horse  and  buggy  over  to  hunt  Carpenter.  Will  you  put 
Carpenter  on  his  guard  about  making*  such  atatements  ?  From  him  they  bear  the 
force  of  coming  from  headquarters. 

Yours  truly  and  ever, 

H.  W.  Beechbr." 

[Letter  marked  "  Exhibit  No.  89."] 

Mr,  Beach,— It  is  "25,  '78"— marked  **May  25th,  1878?"  A.  That  is 
the  date  of  it,  sir. 

Mr.  Fnllerton, — Can  you  tell  when  the  Von  Moltke  letter  was  received  ? 
A.  May  25th,  1873. 

Q.  Did  you  ever  see  the  paper  before  which  you  now  have  in  your  hand  ? 
A.  Yes,  sir. 

Q.  From  whom  did  you  receive  it  ?    A.  From  Mr.  Beecher. 

Q.  When  ?  A.  About  the  time  that  it  was  written  ;  I  forget  the  date. 
The  date  is  October  24th.  I  fixed  the  date  of  it  at  one  time.  I  think  it  was 
in  1872  or  '3,  somewhere  there.     I  can  fix  the  date  after. 

Q.  Where  were  you  when  he  delivered  it  to  you  ?    A.  In  my  bouse. 

Q.  What  did  he  say  at  the  time  that  he  delivered  that  letter  to  you,  in 
regard  to  it  ?  A.  He  said  I  had  better  take  it ;  he  didn't  want  any  such  letter 
around  him. 

Q.  Did  he  give  any  reason  ?  A.  It  was  a  dangerous  letter,  he  said,  to 
have  around. 

Q.  Do  you  know  the  handwriting  ?    A.  The  handwriting  of  Mrs.  Morse. 

Mr.  Emrts, — Well,  this  is  a  letter  from  Mrs.  Morse,  addressed  to  Mr. 
Beecher,  and  handed  by  him  to  Mr.  Moulton.  Of  course,  it  goes  no  further 
in  evidence  than  the  fact  that  such  a  letter  was  written  by  her  and  received 
bv  him. 

Mr,  FulUrton. — Yes,  sir.     It  is  as  follows: 

"  October  24th 
"  My  Dear  •*  Son  ":  You  must  pardon  me  for  the  request  I  now  make.  Can  you 
help  me  in  any  way  by  the  first  of  November?  I  am  still  alone,  with  no  prospect 
of  any  one,  with  a  rent  of  $1,500  and  an  income  of  $1,000;  the  consequence  is, 
with  other  expenses,  I  shall  be  by  the  firwt  of  the  month  terribly  behind  hand,  as 
I  agreed  to  pay  in  monthly  instalments. 

*•  I  know  full  well  1  have  no  claim  upon  you  in  anp  ttay,  excepting  your  sym- 
pathy for  my  lonely  and  isolated  condition.  If  I  could  be  released  from  the  house. 
I  nhould  gladly  do  so,  for  I  am  convinced  it  is  too  far  out.  All  who  have  been  to 
see  my  rooms  say  so.  My  darling  spent  most  of  yesterday  with  me.  She  said 
all  she  had  in  the  way  of  money  was  $40  per  week,  which  was  for  food  and  all 
other  household  expenses  aside  from  rent,  and  this  was  given  her  by  hand  of 
.Vnnie  Til  ton  every  Saturday.     If  you  know  anything  of  the  amount  it  takejt  to 


440  TESTIMONY    OF    F,    D.    MOULT  ON.  [9th  Day. 

find  fjKxl  for  eijrlit  people,  you  must  Ifuow  there's  little  left  for  clothing.  She 
told  me  ho  T.  didn't  take  any  meals  home  from  the  fact  she  could  not  get  such 
food  aH  he  liked  to  nourish  his  brain,  and  so  he  took  his  meals  at  Moulton's. 
Just  think  of  that  1  I  am  almost  crazy  with  the  thought.  Do  cume  and  see  me. 
I  will  piomise  *  the  secret  of  her  life '  which  she  calls  it  shall  not  be  mentioned. 
I  know  it's  cruel  to  bring  it  up  as  you  must  have  suffered  intenf  ely  and  we  all 
will  I  fear  t'll  relieved  by  death.  Do  you  pray  for  me  ?  If  not,  pray  do,  I  never 
felt  more  rebellious  than  now,  more  need  of  God's  and  human  help.  Do  you 
know  I  think  it  htrange  you  should  ask  me  to  call  you  '  son?'  when  I  have 
told  darling,  I  felt  if  you  cuuld  in  safety  to  yourself  and  all  concerned,  you  would 
be  to  me  all  this  endearing  name.  Am  1  mistaken  ? — Mother." 
[Letter  marked  •*  Exhibit  No.  40."J 

Mr,  Evarfs, — Is  there  a  date  on  that  last  letter — a  date  by  the  writer  ? 

Mr,  FulUrto?!. — I  don't  know^;  if  there  is,  I  read  it.  Yes,  sir,  October 
24,  '71,  is  written. 

Mr,  Beach. — No,  not  on  the  letter  itself. 

Mr,  Evarfs.— Uow  do  vou  fix  the  1871  ? 

Mr,  FtilUrtou. — Do  you  know  when  you  received  that  letter  ?  A.  I  fix  the 
date  of  the  letter,  sir — I  can  not  fix  it  in  any  other  way  than  by  referring  to 
the  time  when  Annie  Tilton — when  Mr.  Tilton  was  giving  through  Annie 
Tilton  to  his  wife  an  allowance  of  ^0  a  week.  I  think  it  was  1871,  sir.  I 
can  fix  the  date  before  I  get  through  with  my  testimony,  positively. 

Q.  [Another  paper  handed  to  witness.]  Where  did  Mr.  Tilton  reside  in 
October,  1871  ?     A.   Livingston  street. 

Q.  174  ?     A.  Yes,  sir. 

Q.  And  where  did  Mrs.  Morse  reside  at  that  time  ?  A.  I  don't  remember 
the  number  of  ,the  house,  nor  where. 

Q.   How  ?     A.  I  don't  remember  just  at  present,  sir,  where. 

Q.  Did  she  reside  with  him  ?  A.  I  don't  think  she  did ;  no,  she  did  not 
reside  with  him. 

Q.  What  paper  have  you  in  your  hand  now?  A.  A  letter  from  Mr, 
Beecher,  sir. 

Q.  To  whom  ?    A.  To  me. 

Mr,  FuUerton, — [Reading.] 

*'  Saturday,  Sept.  SO,  71. 
"  My  Dear  Friknd  :  I  feel  bad  not  to  meet  you.  My  heart  warms  to  you,  and 
you  might  have  known  that  1  should  be  here  if  you  love  me  as  much  as  I  do  you. 
Well,  it's  an  inconstant  world.  Soberly,  1  should  be  glad  to  have  you  see  how 
hearty  I  am — ready  for  work  and  hoping  for  a  bright  year.  I  have  literally  done 
nothing  for  three  months,  but  have  *  jrono  to  grass.'  Things  seem  almost 
strange,  to  come  back  among  men  and  see  business  going  on  in  earnest.  I  will  be 
here  on  Monday  at  10  A.  M. 

I  am,  my  dear  Frank,  truly  and  gratefully  yours, 

Henry  Ward  Beecher. 
[Letter  marked  '*  Exhibit  No.  41."] 

Q.  [A  paper  handed  to  witness.]  In  whose  handwriting  is  that  letter  ? 
A.  Mr.  Beecher's. 

Q.  Was  it  addressed  to  and  received  by  you  ?    A.  It  was. 
Mr.  FuUerton. — [Reading.] 

"  Brooklyn,  Tues.  evg,  2  Jan.  72. 
"  My  Dear  MotTLTON  :  1.  I  send  you  V.  W.'s  letter  to  me — and  a  reply  which 
I  silbmit  to  your  judgment.     Tell  me  what  you  think.    Is  it  too  long  ?    Will  she 
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use  it  for  pvblMing  f  I  do  not  wish  to  bsve  it  so  used.  I  do  not  mean  to  speak 
on  the  platform  of  eitTier  of  the  two  sufifrage  societies.  What  influence  I  exert  1 
prefer  lo  do  on  my  own  ho/>k  :  and  1  do  not  mean  to  train  with  either  party,  and 
it  will  not  be  fair  to  press  me  in  where  I  do  not  wish  to  go.  But  I  leave  it  for 
you.    Judge  for  me — I  liave  leaned  on  you  hitherto,  and  never  been  sorry  for  it. 

•*  2.  I  was  mistaken  about  the  Ch.  Union  coming  out  so  early  that  I  could  not 
gei  a  notice  of  G.  Age  in  it.  It  vfaisjtigt  t?ie  other  icaj/,  to  be  delayed,  and  I  send 
you  a  rou^h  proof  of  the  first  page,  and  the  Star  article; 

'*  In  the  paper  to-morrow  a  line  or  so  more  will  be  inserted  to  soften  a  little  the 
touch  about  The  Liberal  Christian. 

*•  3.  Do  you  think  I  ou$;ht  to  keep  a  copy  of  my  letter  to  V.  W.  ?  Do  you  think 
it  would  be  better  to  write  it  again  and  not  say  so  much?  Will  you  keep  the 
letter  to  nie  and  Mnd  the  other  if  you  judge  it  wise  ?  Will  you  send  a  line  to  my 
lioa»e  in  the  mtprning  saying  what  you  conclude  ?  I  am  full  of  company.  Yours 
truly  and  affectionately,  H.  W.  B." 

[Utter  marked  "  Kxhibit  No.  42.*'] 

Q.  Now,  what  letter  was  it  that  was  enclosed  to  you  when  that  was  re- 
ceived ?    A.  A  reply  to  Victoria  Wood h nil's  letter  asking  that  he  preside 

Q.  *'  I  send  you  V.  W.  's  letter  to  me," — what  letter  was  that  ?  A.  Victoria 
Woodhuirs  letter  asking  him  to  preside  at  a  meeting,  or  to  be  present  at  a 
meeting. 

Q.  And  ho  enclosed  to  you,  as  I  understand  it  here,  his  reply  to  that 
letter  ?     A.  Yes,  sir. 

Q.  What  did  you  do  with  the  letter  and  the  reply  ?  A.  I  replied  to  the  letter. 

Q.  How  long  was  that  prior  to  the  meeting  ?  A.  To  the  sufifrage  meeting  ? 

Q.  Yes.     A.  I  forget  how  long  it  was  prior. 

Q.  Well,  was  it  a  long  or  short  time  ?    A.  Not  a  very  long  time. 

Q.  Some  days  or  weeks?  A.  A  few  days,  I  think,  or  weeks;  a  few 
week.s.  Will  you  let  me  look  at  the  letter,  sir,  please  ?  I  received  with  this 
letter  al»*o  the  rough  proof  of  the  first  page  of  The  Christian  Union, 

Q.  The  proof  of  the  article  ?     A.   Yes,  sir. 

Mr.  FuUerton, — [Paper  handed  to  witness.}  In  whose  handwriting  is  that 
letter  ?     A.  Mr.  Beecher's. 

Q.  Addressed  to  you  ?    A.  It  is,  sir. 

[Letter  submitted  to  Mr.  Evarts.] 

Mr,  FuUerton . — [Reading.] 

"  Sunday  Morning,  Feb'y  16, 78. 

"  My  Dear  Frank  :  I  have  tried  three  times  to  see  you,  this  week,  but  the 
fates  were  against  me.  I  wanted  to  store  up  a  little  courage  and  hopefulness 
before  my  three  weeks'  absence.  I  revinit  my  old  home  and  haunts,  and  shall 
meet  great  cordiality.  I  enclose  check  subject  to  your  discretion.  Should  any 
accident  befall  me.  remember  how  deeply  I  feel  your  fidelity  and  friendship — 
your  long-c^)ntinued  kindness*  and  your  affection.  With  kindest  remembrances 
to  Mrs.  M.,  I  remain  alwavs  yours,  H.  W.  Beecher." 

[Letter  marked  '*  Exhibit  No.  43."] 

Q.  What  check  is  therein  referred  to  ?    A.  What  is  the  date  of  it,  sir  ? 

Q.  Febniary  I6th,  1873?  A.  I  do  not  have  any  record  of  it  here,  sir; 
there  was  a  check  enclosed  in  it;  I  thought  I  had  it  on  this  memorandum. 
I  have  not. 

Q.  Do  you  recollect  what  check  it  was  ?    A.  No,  I  don't;  not  just  now. 

Q.  Well,  do  you  know  what  the  check  was  for  ?  A.  I  suppose  it  was  for 
Bessie  Turner's  school  bill ;  I  don't  remember  what  it  was  for ;  I  can  find  oat. 
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Q.  [Paper  handed  to  witness.]     In  whose  handwriting  is  that  letter  ?    A. 

Mr.  Beecher^s. 

Mr,  FuUerton, — [Reading.] 

"  My  Dear  Frank  :  My  papers  are  all  here,  and  it  would  be  far  more  con- 
venient to  haye  you  here,  if  you  are  not  too  tired.    Do  come. 

Youm,       H.  W.  Beechbr." 
[Letter  marked  '•  Exhibit  No.  44."] 

Q.  [Paper  handed  to  witness.]    In  whose  handwriting  is  that  letter  ?    A. 

Mr.  Beech er's. 

Mr,  Fidlerton, — [Beading.] 

"Friday  Morning,  July  10,  74. 
**  My  Dear  Frank  :  Can  you  be  seen  this  morning,  and  if  so.  when  and 
where  V    Any  time  after  10  would  suit  me  bept — but  any  other  hour  I  will  make 
do.     1  came  into  town  last  night.    Yours  ever, 

H.  W.  Beecher." 
[Letter  marked  '*  Exhibit  No.  45."] 

Q.  In  whose  handwriting  is  that  letter   [handing  another]  ?     A.   Mr. 

Beech  er's. 

Mr,  Fullerton, — [Reading.] 

'*  Sunday,  a.  m. 

"  My  Dear  Friend  :  IlaUiday  called  last  night.  T.'s  interview  with  him  did 
not  satisfy,  but  disturbed.  It  was  the  same  witli  Bell,  who  was  pre.-ent.  It 
tended  directly  to  unsettling.  Tour  interview  last  night  was  eery  beneficial  and 
gave  confidence.  This  must  be  looked  after.  It  is  vain  to  build  if  the  founda- 
tion sinks  under  every  eflFort.  I  shall  see  you  at  10:30  to-morrow — if  you  return 
by  wav  of  49  Remsen." 

[Letter  marked  "  Exhibit  No.  46."] 

Q.  Now,  who  was  Mr.  Halliday,  there  spoken  of?  A.  The  assistant 
pastor  of  Plymouth  Church. 

Q.  Do  you  know  anything  about  this  interview  with  Mr.  Tilton,  spoken  of 
there  ?    A.  I  knew  that  Mr.  Tilton  had  had  an  interview  with  Mr.  Hallidav. 

Q.  And  who  is  the  Bell  that  is  spoken  of  in  this  letter  ?  A.  He  was 
either  then  or  formerly  superintendent  of  the  Bethel  School,  a  member  of 
Plymouth  Church. 

Q.  The  letter  states,  *'  Your  interview  last  night  was  very  beneficial,  and 
gave  confidence."  With  whom  did  you  have  an  interview  ?  A.  With  Mr. 
Hallidav. 

Q.  Mr.  Halliday  called  upon  you  ?    A.  Yes,  sir. 

Q.  What  was  the  subject  of  the  interview  ?  A.  The  subject  of  the  inter- 
view was 

Mr,  Marts. — Did  you  report  it  to  Mr.  Beecher  ?  A.  Oh  1  yes,  sir  ;  I 
talked  with  Mr.  Beecher  about  it  afterwards. 

Mr,  Fvllerton, — Answer  my  question  now.  What  was  the  subject  of  the 
interview  between  you  and  Mr.  Halliday  ?  A.  I  had  a  conversation,  sir, 
previous  to  that — previous  to  my  conversaticm  with  Halliday — with  Mr. 
Beecher,  in  which  he  said  that  he  would  like  to  have  nie  see  Mr.  Halliday, 
and  that  he  would  probably  send  Mr.  Halliday  to  me  with  reference  to  some 
trouble  in  the  church  amongst  the  deacons — tiith  reference  to  the  stories  that 
were  going  around  about  him,  and  which  were  being  considered  there;  and  I 
told  him  that  he  had  better  send  Halliday;  and  Halliday  did  come,  and  I 
saw  him. 
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Q.  And  that  was  the  subject  of  your  interview  ?  A.  Yes,  sir.  Do  you 
want  to  know  wliat  I  said  to  Mr.  Halliday  and  repeated  to  Mr.  Beecher  ? 

Q.  Well,  tell  what  that  interview  was.  A.  Tell  it  in  the  exact  words,  sir  ? 

Q.  As  near  as  you  can  recollect,  give  us  the  substance  of  it.  A.  Yes.  I 
3aid  to  Mr.  Halliday  that  I  thought  the  deacons  were  in  pretty  poor  business, 
diRg^Qg  up  differences  that  had  been  settled  as  between  Mr.  Beecher  and  Mr. 
Tilton ;  that  I  thought  they  ought  to  be  in  better  business  than  digging  out 
scandals.  I  told  Mr.  Ilalliday,  in  substance,  and  repeated  it  afterwards  to 
Mr.  Beecher,  that  the  stories  had  originated  with  Bowen,  and  that  when  he 
had  been  asked  for  the  truth — when  he  had  been  asked  f«r  the  evidence  to 
Buppoft  the  stories  he  had — hadn't  been  forthcoming  with  the  truth;  and,  I 
believe,  I  told  him  that  Mr.  Beecher  was  guiltless;  and  I  told  Mr.  Beecher, 
before  I  saw  Halliday,  that  I  would  satisfy  Halliday  if  he  would  send  him  to 
me ;  and  it  was  distinctly  understood  between  Mr.  Beecher  and  me 

Mr.  Evarts. — Well,  what  passed  ? 

Mr.  FuUerton. — Yes ;  what  passed  ?  A.  What  passed  between  Mr. 
Beecher 

Q.  Yes,  sir;  so  that  it  was  distinctly  understood?  A.  I  said  I  certainly 
should  not  tell  the  facts  to  Mr.  Halliday,  and  the  conversation  that  I  had 
with  Mr.  Halliday  I  repeated  to  Mr.  Beecher,  and  Mr.  Beecher  thanked  me  for  it. 

Q.  [Paper  handed  to  witness.]  In  whose  handwriting  is  that  paper  f  A. 
Mr.  Beecher's. 

Mr.  Fullerton. — I  will  read  it. 

"  Sunday  Night. 

"  My  I)£ar  ITriend:  1.  Tfie  Eagle  ought  to  have  nothing  to-night.  It  i^that 
meddling  which  stirs  up  our  folks.  >« either  you  or  Theodore  ought  to  be 
troubled  by  the  side  which  you  served  so  faithfully  in  politirn. 

"  2.  The  deacon  meeting,  I  think,  is  adjourned — I  saw  Bell.  It  was  a  friendly 
movement. 

"3.  The  only  next  danger  is  the  women — Morrill,  Bradshaw,  and  the  poor, 
dear  child. 

"  If  Papers  will  hold  off  a  month — we  can-ride  out  the  gale,  and  make  safe 
anchorage,  and  then,  when  once  we  are  in  deep,  tranquil  waters,  we  will  all  ioin 
hands  in  a  profound  and  genuine  Lau8  Deo — for  thro  su^h  a  wilderness  only  a 
Divine  Providence  could  have  led  us  undevoured  by  the  open-mouthed  beasts 
that  lay  in  wait  for  our  lives. 

"  I  go  on  the  12  train  after  sleepless  night.  I  am  anxious  about  Theodore's 
interview  with  Halliday.  Will  you  send  me  a  line  Monday  night  or  Tuesday 
morn,  care  of  M.  P.  Kennard,  Boston,  Mass.  V 

'•  I  shall  get  mails  there  till  Friday." 

[Letter  marked  *•  Exhibit  No.  47."] 

Q.  [Handing  letter  to  witness.]     In  whose  handwriting  is  that  letter?    A. 

Mr.  Beecher's. 

Mr.  Fullerton, — I  will  read  it. 

"July  13.1874. 

•*  My  Dear  Frank  :  I  will  be  with  yon  at  7,  or  a  little  before.  I  am 
ashamed  to  put  a  straw  more  upon  you,  and  have  but  a  single  consolation  that 
the  matter  can  not  distress  you  long,  as  [it]*  must  soon  end  ;  that  is,  there  will 
be  no  more  anxiety  about  the  future,  whatever  regrets  there  may  be  for  the  past, 
Trulv  vours  and  ever,  H.  W.  Bbecher." 

[Letter  marked  "  Exhibit  No.  48."] 

Q.  Was  there  any  new  tnmble  threatened  at  any  time  ?    A.  Any  what  f 
♦  The  paper  is  torn  away  and  the  word  **  it "  is  supplied. 
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Q.  Any  new  trouble  threatened  at  that  time  ?     A.   Wliat  is  the  date  ? 

Q.  July  13,  1874.  He  says:  *'I  am  ashamed  to  put  a  straw  more  on  you." 
Do  you  know  what  that  straw  was  ?  A.  We  were  consulting  in  regard  to  the 
reply  he  should  make  to  the  Bacon  letter  before  the  Investigating  Committee. 

Q.  When  was  that  Investigating  Committee  appointed,  or  rather,  when 
did  you  first  hear  of  it  ?    A.  July  5  was  the  first  day  I  heard  of  it,  air. 

Q.  Did  you  hear  of  it  from  Mr.  Beeoher  ?  A.  Yes,  sir;  he  told  me  it  was 
to  be  appointed,  that  there  was  an  investigating  committee  to  be  appointed, 
and  he  would  have  the  naming  of  the  members  of  it. 

Q.  Qo  on  and  state  what  was  said  on  that  subject  ? 

Mr,  Evarta. — Give  us  the  date  again  ? 

The  TTi^neM.— July  5,  1874. 

Mr.  Fvllerton, — Give  us  the  whole  of  that  interview,  as  well  as  you  can  ? 
A.  On  July  5,  after  he  had  told  me  at  my  house  that  he  intended  to  follow 
the  policy  of  silence,  or  that  he  did  follow  the  policy  of  silence  I 
indicated;  I  walked  out  with  him  and  he  told  me  that  the  matter 
had  to  come  before  an  investigating  committee,  and  I  asked  him  if  he 
could  tell  me  the  names,  and  he  said  he  could,  and  he  mentioned  over  some 
of  the  names.  I  told  him  I  thought  it  was  a  mistake  to  have  an  investigat- 
ing committee,  but  that  we  would  try  and  get  along  with  even  that,  and  I 
told  him  that  I  thought  I  should  take,  or  probably  I  should  have  further 
counsel  in  the  matter,  and  he  said,  **Who  do  you  mean?"  I  said:  **Gen. 
Butler;  I  have  received  a  letter  from  him  asking  that  there  be  silence."  He 
said:  '*  Yes,  I  have  heard  something  about  that.  A  friend  of  him,  or  a  Mr. 
Bowen  in  Washington,  saw  Gen.  Butler,  and  he  advised  silence,  and  this 
Mr.  Bowen  told  his  father,  and  his  father  told  me."  He  said  he  did  not 
believe  much  in  the  moral  sense  of  Gen.  Butler,  but  he  thought  he  might  be 
a  good  counselor,  because  he  considered  him  a  wise  man,  and  that  at  all 
events  his  advice  was  good  for  silence,  and  that  is  all  that  transpired  at  that 
interview. 

Q.  You  omitted  to  state  what  he  said  upon  the  subject  of  naming  the 
committee  ?  A.  I  did  state  that  he  said  he  would  have  the  naming  of  the 
committee:  did  I  not  so  state  ? 

Mr.  Pry  or. — Yes,  sir. 

Mr,  Fullerton, — Do  you  recollect  anything  further  at  that  interview  ?  A. 
No,  sir;  he  didn't  tell  me  at  that  interview — I  was  going  to  say  he  told  me 
at  that  interview  that  he  sent  Gen.  Tracy  to  see  Gen.  Butler,  or  that  he  bad 
been  to  see  Gen.  Butler,  but  it  was  not  at  that  interview. 

Q.  Did  he  state  anything  at  that  time,  or  at  any  time  previous,  in  regard 
to  the  origin  of  the  committee,  how  it  came  about  that  the  committee  was  ap- 
pointed, who  suggested  it,  and  for  what  purpose  ?  A.  He  said  that  some  of 
his  people  in  the  church  wanted  a  committee.  That  is  all  that  was  said 
about  it,  I  believe,  and  that  he  thought  it  could  be  got  along  with  very  well. 
He  said  that,  I  remember. 

Q.  How  soon  after  the  receipt  of  this  letter,  expressing  regret  that  another 
straw  was  to  be  added  to  your  load,  was  it  that  you  saw  Mr.  Beecher  f  A. 
On  July  18. 
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Q.  On  the  same  day  ?    A.  Yes,  sir. 

Q.  What  occurred  at  that  interview  ?  A.  On  July  18  I  had  replied  to  his 
letter  that  I  was  going  down  to  his  committee  on  July  18  to  make  a  statement 
in  accordance  with  their  invitation,  and  that  I  should  be  at  home  until  a  cer- 
tain hour;  my  letter  that  I  wrote  to  him  will  state  what  that  hour  was;  I  think 
it  was  7  o'clock;  and  he  came  around,  and  I  read  to  him  the  statement  which 
I  intended  to  make  to  the  committee. 

Q.  Who  were  present  when  that  was  read  to  him  ?  A.  I  read  my  state- 
ment to  him  alone  in  my  study. 

Q.  Was  that  statement  afterward  read  to  the  committee  ?  A.  That  state- 
ment was  afterward  read  to  the  committee ;  before  I  went  down  to  the  com- 
mittee I  read  the  statement  to  Theodore  Tilton  who  was  at  the  house  also. 

Q.  What  did  Mr.  Bcecher  say  in  regard  to  the  statement  when  you  read 
it  to  him  ?  A.  I  am  about  to  connect  Theodore  Tilton  with  Mr.  Beecher  in 
that  matter ;  Mr.  Beecher  went  into  the  room  over  the  parlor,  where  my  wife 
was,  and  I  said  to  him,  ^^Mr.  Beecher,  you  consider  this  statement  honorable 
for  me  to  make  ?"  and  he  said,  **  Yes,  I  do ;"  and  I  told  him  that  I  had  read 
the  statement  to  Theodore  Tilton,  and  he  also  concurred  in  it,  and  the  reason 
that  Mr.  Beecher  and  Mr.  Tilton  did  not  meet  on  that  day  was  because  Mr. 
Beecher  said  to  me  that  he  did  not  want  to  see  Mr.  Tilton. 

Q.  Now,  if  you  will  point  out  that  statement  ?  A.  That  his  presence  was 
alTvays  a  rebuke  to  him,  and  unnerved  him,  and  it  was  useless  for  him  to 
attempt  to  reply  to  him  when  be  spoke  to  him  as  against  the  facts — ^he  could 
not  do  it — he  didn't  want  to  see  him. 

Q;  [Handing  book  to  witness].  See  if  that  is  the  statement  you  refer  to  ? 
A.  This  says  Aup^ust  5. 

Q.  That  is  not  it,  then  ?     A.  No,  sir. 

Q.  It  was  July  13  ?  A.  It  was  July  the  18th.  [Addressing  Mr.  Tilton.] 
Can  you  find  it  in  there,  Theodore — July  13? 

Mr,  FulUrton. — ^If  your  Honor  please,  I  can  not  find  in  this  unpaged  book 
the  statement  which  I  desire  to  put  in  next,  and  the  hour  of  adjournment 
having  arrived,  I  propose  to  adjourn  now. 

Mr,  Emrta, — It'  your  Honor  please,  we  had  a  substituted  paper  yesterday 
which  we  might  as  well  have  now. 

Judge  Neilson. — Has  he  the  original  of  the  paper  ? 

Mr.  Fullerton. — I  have  it. 

Mr.  Evarts, -It  is  the  proposed  card  Mr.  Tilton  was  going  to  publish, 
embodying  what  is  now  called  the  letter  of  contrition. 

Judge  Neilson.— And  also  The  Union  newspaper? 

Mr.  Eoarta, — ^Yes,  sir. 

JuDGB  Neilson. — They  can  bring  them  in  on  Monday  morning. 

Mr,  FuUerton, — I  have  found  this  statement,  if  your  Honor  please.^ 

Judge  Neilsok. — Well,  we  will  perfect  that  the  first  thing  on  Monday 
morning. 

Mr.  EvarU. — We  will  go  on  with  that  on  Monday,  if  your  Honor  please. 
We  have  got  through,  and  put  up  our  papers. 

Judge  Neilson. — [To  the  Jury.]    Gentlemen,  you  recollect  the  adraoni- 
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tion  made  to  you,  and  repeated  with  the  concurrence  of  the  counsel  on  both 
sides,  requesting  you  not  to  read  about  the  case,  or  converse  with  any  person 
about  it,  or  about  the  details  of  it;  also  my  request  that  if  any  person  should 
approach  you  to  attempt  to  speak  upon  the  subject  in  your  hearing  with  a 
view  to  influence  you  it  would  be  your  duty  to  name  that  person  to  me.  We 
will  now  adjourn  to  Monday  morning,  inasmuch  as  the  engagements  of  the 
learned  counsel  prevent  their  attending  to-morrow,  and  it  will  need  great 
circumspection  and  prudence  upon  your  part  to  avoid  being  communicated 
with.  That  prudence  will,  perhaps,  be  stimulated  by  a  becoming  sense  of  the 
responsibility  which  rests  on  you.  I  trust  you  will  not  be  wanting  in  atten- 
tion to  it.  There  seems  to  be  an  incongruity,  however,  in  asking  the  jury  not 
to  read  about  the  case,  if  the  newspapers  which  happily  find  their  way  every- 
where, like  leaves  in  autumn,  and  go  into  every  household,  and  are  read  by 
the  members  of  the  household,  comment  on  the  case  and  discuss  it  in  edito- 
rials and  expressed  opinions,  and  in  view  of  that  I  have  thought  proper  to 
suggest  to  the  gentlemen  present  connected  with  the  press  to  convey  the  ex- 
pression of  my  hope  to  the  editors  that  they  will  not,  during  the  progress  of 
the  trial,  discuss  the  merits  of  it  or  of  any  particular  phase  of  it.  There 
seems  to  be  a  propriety  in  it,  and  a  necessity  for  it.  .  I  want  to  say  to  the 
audience,  which  is  so  large  to-day,  that  it  has  been  very  agreeable  to  me  in- 
deed to  observe  the  order  and  the  patience  with  which  the  proceedings  have 
been  allowed  to  proceed.  The  jury  will  now  pass  out  with  the  officer.  Re- 
turn, gentlemen,  and  be  in  your  places  on  Monday  morning  at  11  o'clock. 
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Francis  D  Moulton  recalled,  and  the  direct  examination  resumed. 

Mr,  FuUerton. — Look  at  the  paper  now  shown  you,  and  say  whether  that  is 
your  first  statement  to  the  Committee  of  Investigation  [handing  witness  a 
paper]  ?    A.  It  is,  sir. 

Q.  When  was  it  prepared  ?  A.  Prepared  for  reading  to  the  Investigating 
Committee  of  Plymouth   Church,  July  the  13th. 

Mr.  EvarU, — If  your  Honor  please,  how  is  this  material  ?  This  is  no  part 
of  any  rea  gestcB  that  I  know  of.  The  paper  was  introduced  to  the  attention 
of  the  witness  as  we  were  about  adjourning.  Now  his  attention  is  called  to 
it.     It  is  what  is  called  the  first  statement  ? 

Mr.  Fullerton. — Yes,  sir. 

Mr,  Evarts, — ^It  is  called  the  first  statement,  not  the  long  one. 

Mr.  FuUerton, — The  first  statement. 

Mr.  EvarU. — The  first  statement  which  Mr.  Moulton  prepared,  as  he  has 
just  now  stated,  in  reference  to  some  pending  investigation  that  was  in  prog- 
ress. Of  course  that  is  not  evidence  on  its  face.  It  has  nothing  to  do  with 
this  issue. 

Judge  Neilson. — The  only  possible  suggestion  that  occurs  to  me  in 
favor  of  its  being  evidence  is  that  Mr.  Beecher  approved  its  use,  if  he  did 
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Mr.  Everts. — That  will  appear  afterwards,  I  suppose.  If  it  is  inteDcled  to 
show  tliat  it  IS  Mr.  Beecher's  statement,  then  we  can  understand  it  that  it  is* 
evidence  against  Mr.  Beecher. 

Mr.  Fhillerton. — The  gentleman's  objection  is  premature.  I  have  not 
offered  the  statement  yet  in  evidence,  nor  have  I  given  all  the  preliminary 
proof  which  I  design  to  give  before  I  offer  it  in  evidence.  If  that  prelimi- 
nary proof  is  insufficient  when  the  offer  is  made,  then,  of  couree,  the  gentle- 
man can  properly  object. 

Judge  Neilson. — It  appeared  that  you  were  about  to  offer  it;  I  thought 
you  were,  and  so  did  the  counsel,  I  suppose. 

Jfr.  Fullerton,  —  !  am  about  to  offer  it,  sir;  but  I  have  not  yet  offered  it. 

Judge  Neilson. — ^If  I  see  an  opportunity  to  narrow  the  circle  of  proof,  I 
should  be  very  glad  to  do  it,  if  I  can  do  it  properly. 

Mr,  FuUerton, — Yes,  sir;  but  I  don't  want  to  close  the  circle  until  the 
proof  is  in,  so  as  to  shut  it  out. 

Q.  What  did  you  do  with  the  statement  before  you  went  before  the  com- 
mittee with  it  ?    A.  Read  it  to  Mr.  Beecher. 

Q.  Where  ?    A.  At  my  house  in  Remsen-street. 

Q.  Any  one  else  ])resent  besides  yourself  and  Mr.  Beecher?  A.  Not 
when  I  read  it  to  him ;  no,  sir. 

Q.  When  was  it  read  to  him  ?  A.  Read  to  him  on  the  afternoon  of  the 
13th,  toward  evening. 

Q.  8tate  the  conversation  between  you  and  Mr.  Beecher  at  the  time  of 
reading  it  ?  A.  I  said  to  him,  '^Mr.  Beecher,  I  have  an  invitation  to  appear 
before  your  committee  to-night,  and  I  will  read  to  you  the  statement  which  I 
intend  to  make  there,  and  if  it  meets  with  your  approval  I  should  like  to  have 
you  say  so."  I  read  it  to  him,  and  he  said  he  thought  it  an  honorable  state- 
ment, and  it  met  with  his  approval,  he  concurred  in  it — ^in  the  propriety  of  it, 
so  far  as  I  was  concerned.  After  reading  it  to  him,  I  went  downstairs  with 
him  into  the  room  where  my  wife  was,  and  my  wife  said  to  Mr.  Beecher, 
**What  do  you  think  of  Frank's  statement?"  And  I  said,  **Mr.  Beecher 
has  said  it  is  an  honorable  one;"  and  my  wife  said,  "You  consider  it  hon- 
orable ?  "  And  he  said,  "  Yes."  I  said  then  to  him  that  I  had  also  read  it  to 
Mr.  Tilton,  and  he  also  concurred  in  it. 

Mr.  Fullerton. — I  now  offer  it  in  evidence. 

Mr.  Ecartu, — How  is  it  evidence  on  any  issue  here  ?  Here  is  a  statement 
in  the  nature  of  an  argument  or  proposition  of  Mr.  Moulton's  relation  or 
attitude  towards  an  iuvestigaticm  going  on;  and  Mr.  Beecher,  who  is  a  party 
interested  in  that  inquiry^— and  Mr.  Tilton,  if  you  please,  also  interested  in 
that  inquiry  as  the  accuser — say  in  respect  to  a  statement  that  Mr.  Moulton 
proposes  to  make,  that  it  is  an  honorable  statement  for  him  to  make.  I  don't 
know  whether  the  statement  contains  any  facts  or  not.  It  is  a  short  state- 
ment, and  rather  in  the  nature  of  a  reason  for  not  going  on  any  further, 
isn't  it  ? 

Mr.  Fullerton. — That  is  one  view  to  be  taken  of  it. 

Mr.  Ecarts. — It  is  not  any  evidence  on  any  issue  in  this  cause,  and  if  it  is 
Admitted  it  must  be  admitted  against  our  objection  and  exception. 
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Mr.  Fullerton, — I  am  somewhat  surprised  that  the  learned  counsel  should 
object  to  the  reading  of  the  statement  and  at  the  same  breath  confess  that  he 
does  not  know  what  is  stated  in  it,  because  what  is  stated  in  it  makes  it 
proper  to  be  read  in  evidence.  If  the  learned  counsel  had  perused  it,  he 
would  see  at  once  that  it  becomes  an  important  piece  of  evidence  in  this  con- 
troversy, and  I  can  state  very  briefly  how  it  becomes  important.  In  the  first 
place,  it  does  state  facts  which  have  a  bearing  upon  this  issue.  In  the  next 
place,  it  discloses  a  disposition  upon  the  part  of  Mr.  Beecher  to  throw 
obstacles  in  the  way  of  this  investigation  which  he  himself  had  set  on  foot; 
and  we  suppose  that  it  is  a  material  fact  in  this  case  to  show  that  while  he 
was  pretending  that  he  wanted  an  investigation,  in  point  of  fact  he  wanted 
no  such  thing,  and  tried  to  smother  it.  Those  two  facts  become  very  ap- 
parent by  the  reading  of  this  paper. 

Judge  Neilson. — Very  well ;  the  last  fact,  if  it  be  such — the  suggestion 
that  Mr.  Beecher  wished  to  smother  the  investigation — is  not  at  all  material 
here,  and  I  think  on  the  whole  it  is  my  duty  to  rule  out  that  paper. 

Mr,  FuUerton. — Will  your  Honor  hear  us  upon  that  subject  ? 

Mr.  Evarts. — You  have  just  been  heard. 

Mr.  FuUerton. — I  propose  to  be  heard  again.  That  is  for  the  court  and 
not  the  counsel  to  determine. 

Judge  Neilson. — I  can  not  conceive  how  anything  that  the  witness  could 
have  written — any  statement  of  facts  (we  have  the  facts  otherwise),  any  argu- 
ment— could  be  material  in  any  point  of  view  in  this  case. 

Mr,  FuUerton. — Why,  sir,  one  strong  argument  to  be  made  upon  the  other 
aide  in  this  case  is  this,  that  Mr.  Beecher  courted  this  investigation ;  he  ap- 
pointed a  committee  for  the  purpose  of  going  to  the  bottom  of  this  scandal, 
and  developing  every  fact  that  could  possibly  throw  any  light  upon  the  sub- 
ject, and  hence  they  say  he  was  innocent  of  this  charge;  that  the  scandal  had 
no  foundation  in  fact.  Doesn't  it  become  important  for  us  to  show  while, 
upon  the  one  hand,  he  was  pretending  that  he  wanted  an  examination,  that 
he  was  secretly  trying  to  suppress  it  ?  Why,  certainly,  sir,  it  turns  away  the 
edge  of  that  instrument  which  they  use  against  us  in  this  case.  It  becomes 
very  important  that  we  should  show  that  fact.  Then,  upon  the  other  hand, 
I  think,  even  if  your  Honor  should  conclude  to  shut  it  out  for  that  reason,  it 
must  be  admitted  for  another  reason,  and  that  is  that  he  stated  facts,  and 
that  Mr.  Beecher  acquiesced  in  those  facts — said  that  it  was  a  proper  state- 
ment to  be  made;  that  it  was  an  honorable  statement  upon  the  part  of  Mr. 
Moult  on,  and  truthful. 

Mr.  Evarts. — He  has  not  said  that. 

Mr,  Beach, — Yes,  sir;  he  has  said  it  was  a  true  statement.  Let  us  see 
from  the  stenographer's  notes  whether  he  said  it. 

Mr.  Fullcrton, — I  want  to  show  that  up  to  that  hour  Mr.  Moulton  was  in 
the  confidence  of  Mr,  Beecher,  and  acted  as  he  wanted  him  to  act. 

Judge  Neilson. — That  appears.  The  real  question  is  whether  it  does 
state  facts,  and  whether  Mr.  Beecher  assented  to  the  correctness  of  the  state- 
ment of  facts.     Has  counsel  looked  at  the  paper  ? 

Mr,  Evarts. — I  have  looked  at  it  heretofore,  generally.  I  haven't  it  before 
me  at  this  moment. 
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Mr,  Fullerton, — Wliy,  sir,  the  paper  acknowledges  the  offense. 

Mr.  Evarts. — Your  honor  can  look  at  the  papiT  if  it  is  desired. 

Mr,  Beach. — There  is,  first,  sir,  a  dispute  to  be  settled  in  regard  to  what  is 
the  evidence  of  the  witness  in  regard  to  the  recognition  by  Mr.  Beecher  of 
the  accuracy  of  this  statement,  and  I  therefore  ask  the  stenographer  to  read 
the  evidence  of  Mr.  Moulton  as  to  what  Mr.  Beecher  said  upon  that  subject. 

[Evidence  read.] 

Mr.  Beach, — The  evidence  then  is  that  when  the  statement  was  read  to 
Mr.  Beecher  he  concurred  in  it.  If,  therefore,  the  statement  contains  any 
fact  material  to  this  issue  it  certainly  is  competent  to  be  given;  and,  although 
it  is  true,  as  your  Honor  says,  that  Mr.  Moulton  can  make  no  statement  that 
shall  be  conclusive  upon  Mr.  Beecher,  your  Honor  will  recognize  the  truth 
of  the  proposition  that  when  a  statement  of  a  fact  is  made  to  a  party  and  he 
concurs  in  that  statement  of  fact,  it  is  an  adoption  of  the  statement  and  it 
becomes  e\ddence  against  him.  And,  if  your  Honor  please,  that  question 
was  before  you  upon  an  earlier  interlocutory  question,  and  the  case  in  the 
65th  New  York  *  was  referred  to,  and  was  at  that  time  acquiesced  in  by  your 
Honor's  decision,  and  it  is  too  familiar  a  pnnciple  to  be  disputed.  But,  if 
your  Honor  please,  will  you  regard  the  suggestion  which  is  made  by  my 
associate  upon  the  other  aspect  in  which  this  evidence  is  important.  Is  it  not 
a  material  fact  for  us  to  show  that  whenever  this  subject  was  presented  or 
discussed,  whenever  upon  any  occasion  it  was  advanced  for  investigation, 
whatever  was  the  public  attitude  of  Mr.  Beecher  with  reference  to  that  in- 
quiry, yet  he  in  secret  repressed  and  discountenanced  all  investigation  into 
the  subject  ?  Is  it  not  a  substantial  fact  to  be  given  in  evidence  against  any 
person,  accused  either  of  crime  or  of  offense,  that  he  labors  at  concealment, 
avoids  investigation,  endeavers  to  escape  from  all  agitation  of  the  subject  ? 
Is  not  concealment  everywhere  an  evidence  of  guilt,  and  may  we  not  in  that 
aspect  alone  present  this  evidence,  with  other  evidence  which  your  Honor  has 
received  tending  to  the  same  issue  and  leading  to  the  same  result  ? 

Judge  Neilson, — Tlie  various  papers  tliat  have  been  put  in  have  been 
read  without  objection.  I  do  not  recall  a  single  one,  not  even  Mrs.  Morse's 
letter,  that  was  objected  to.  The  effect  of  the  paper  in  view  of  defendant's 
action  was  spoken  to  by  counsel,  and  that  held  in  reserve,  but  the  reading  of 
the  paper  itself  was  not  objected  to.  This  is  the  first  one,  I  think,  that  has 
been  thus  objected  to.  The  simple  question  is,  Mr.  Evarts,  whether  it  is 
admissible  as  having  been  approved   by  Mr.  Beecher. 

Mr.  EtarU. — Exactly. 

Judge  Neilson. — There  is  this  to  be  said  about  it  at  the  same  time. 
An  approval  by  the  defendant — an  unqualified  approval  would  be  one 
thing.  An  approval  of  it  as  proper  to  be  put  in  by  the  witness  would  be 
perhaps  another  thing. 

Mr.  EcartH. — Whenever  this  paper  shall  be  read,  if  your  Honor  shall 
think  that  it  is  admissible,  its  entire  harmlessness  as  affecting  the  case  of 
this  defendant  will  be  apparent;  but,  nevertheless,  the  question  arises  for 
counsel  whether  mutters    not    pertinent    to    an    issue  which  includes   the 

♦  Ante,  p.  869. 
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range  and  scope  of  what  is  pertinent,  and  enough,  and  an  adequate 
variety  of  evidence — whether  evidence  not  pertinent  should  be  admitted 
because  it  is  not  injurious.  If  not  relevant,  the  question  whether  it  is 
not  injurious  is  one  with  which  counsel  have  properly  nothing  to  do. 
Here  is  a  statement  of  Mr.  Moulton,  who  occupied  the  position  of  a  wit- 
ness notified  to  attend  before  a  church  examination  which  had  no  compul- 
sory power  over  him.  He  did  not  go  there  as  a  witness,  but  he  prepared  a 
statement  which  was  to  be  for  the  present  at  least  an  answer  for  his  not  testi- 
fying, and  he  read  it  to  Mr.  Beecher  and  a^^ked  him  if  he  thought  it  was  an 
honorable  stntiment  for  him  (Mr.  Moulton)  to  make  io  that  behalf,  and 
for  that  purpose ;  and  then  he  asked  Mr.  Tilton  the  same  thing,  and  then 
Mrs.  Moulton,  it  seisms,  bad  an  interest  in  asking  the  question,  and  the 
result  of  it  is,  no  doubt,  as  it  stands,  that  Mr.  Beeclicr  had  this  little 
short  statement  of  half  a  page,  which  I  hold  in  my  hand,  read  to  him, 
and  said  that  it  was  an  honorable  statement  for  him  to  make,  and,  if  you 
please,  concurred  in  the  propriety  of  his  making  it;  that  is  all. 

Judge  Neilsok.  —  That  had  reference,  of  course,  to  the  attitude  of  Mr. 
Moulton. 

Jf/*.  EvaHs. — No  doubt — the  propriety  of  his  making  it. 

Mr.  Fulhr'on. — lie  states  some  facts  which  bear  upon  this  issue. 

Mr,  Krjirts.-A\ ho  ? 

Mr.  Fnllerton, — Mr.  Moulton;  in  that  statement. 

Mr.  Ecarta. — Whatever  is  in  that  conversation  that  bears  on  the  issue  is 
not  what  wc  are  now  discussing.  The  question  is  whether  this  statement 
bears  on  tlie  issue  ? 

Mr.  F'llkrloji. — My  re  ply  is 

Mr.  Ecajfs. — ^I  believe  I  have  the  floor.  My  learned  friend  undertakes  to 
Bay,  and  he  is  supported  by  his  learned  associate,  that  whatever  indicates  an 
aversion  on  Mr.  Beecher'a  part  to  a  promulgation  of  scandal,  and  an  examin- 
ation into  scindal,  is  to  be  produced  as  evidence  that  he  is  guilty  of  a  crime. 
There  is  no  principle  of  human  nature,  and  no  rule  of  law,  that  imputes  and 
such  consequences  to  any  such  efforts.  There  is  one  simple  issue  to  be  tried 
in  this  cause,  the  burden  of  which  has  been  assumed  by  this  plaintiff,  any 
that  is  to  prove  the  adultery  of  his  wife;  and  I  would  like  to  know  how 
thes2  conversations  ns  to  the  latitude  and  mode  of  meeting  an  inquiry  into 
that  matter,  and  the  aversion  of  one  party  to  ♦he  alleged  fault— the  allcfied 
guilt,  being  indisposed  to  have  the  inquiry  made,  bears  upon  the  question, 
which  is  the  real  question  that  your  Honor  or  the  jury  are  occupied  with —the 
existence  of  the  fact, 

Mr.  FuUerton. — I  agree  entirely  with  the  learne^l  counsel  as  to  the  issue 
between  these  parties,  and  as  to  who  has  taken  the  affirmative  of  that  issue, 
and  I  assert  again  that  there  are  facts  stated  in  this  statement  \\hich  bear 
upon  that  issue.  It  was  a  statement  read  to  Mr.  Beeclier,  Mr.  Beecher 
understanding  perfectly  well  that  that  was  to  be  promulgated  before  the 
Committee.  Doesn't  it  become  important,  therefore,  to  look  into  this  state- 
ment and  see  what  was  there  said  with  reference  to  this  crime  charg-d  upon 
Mr.  Beecher  ?     Suppose  that   Mr.  Moulton  in  tiiat  proposed  statement  had 


Jan.  18,  1876.]  DIBECT    EXAMINATION.  461 

acknowledged  Mr.  Beeclier^s  guilt,  but  did  not  think  that  it  was  a  subject 
for  investigation,  that  it  ought  to  be  suppressed ;  would  not  that  become 
evidence  ?  Why,  it  seems  to  me,  if  the  court  please,  that  the  proposition  is 
too  plain  for  argument,  and  if  your  Honor  will  take  the  statement  and  ex- 
amine it,  you  will  see  that  Mr.  Moulton  came  directly  to  the  point  in  that 
statement  and  gave  his  reasons  why  he  should  not  testify,  and  those  reasons 
bear  upon  this  question  now  before  this  jury.  There  can  be  nothing  plainer, 
sir.     I  beg  your  Honor  to  look  at  this  statement. 

Mr.  Etarts, — Your  Honor  can  look  at  the  paper. 

Mr,  Beach, — ^I  have  sent  for  an  authority,  sir,  that  I  wish  your  Honor  to 
see. 

Judge  Nbilson. — I  do  not  think  it  Ti-ill  help  me  any  to  look  at  the  paper 
1  taking  the  paper]. 

Mr,  Emrts. — It  is  a  very  short  paper. 

Mr.  Fvllerton. — And  a  very  significant  one.  Then  in  another  point  of  view, 
already  presented  to  your  Honor,  this  paper  becomes  exceedingly  important. 
I  repeat  what  I  said  before,  that  when  Mr.  Beecher  makes  efforts  to  sup- 
press investigation,  he  certainly  is  doing  something  from  which  his  guilt  may 
be  inferred.  I  can  not  sec  any  other  inference  to  be  drawn  from  it.  He  says 
to  the  public:  **  I  want  investigation."  He  says  to  his  church,  **  Appoint  a 
committee  for  the  purpose  of  investigating,"  but  in  private  and  in  secret  he  is 
attempting  in  every  possible  way  to  prevent  it.  As  n  matter  of  course,  the 
testimony  of  Mr.  Moulton  before  that  Investigating  Committee  was  of  the 
first  importance.  He  had  been  connected  with  this  unhappy  matter  from  the 
beginning  up  to  the  time  of  the  meeting  of  the  Investigating  Committee. 
He  had  within  his  knowledge  facts  which  would  enable  him  to  determine 
whether  the  slander  was  groundless  or  well-founded.  Now,  if  Mr,  Beecher 
prevented  or  attempted  to  prevent  him  from  going  before  that  committee, 
organized  by  himself  so  as  to  shut  out  all  these  facts  within  that  gentleman's 
knowledge,  doesn't  it  become  important  ?  Doesn't  it  bear  upon  this  question, 
and  in  connection  with  the  floo<.l  of  evidence  in  this  case  is  not  the  jury  war- 
ranted in  drawing  an  inference  from  it  ?  Does  it  not  add  to  the  force  and  to 
the  effect  of  the  other  testimony  in  this  cause  ?  It  can  not  be  said  to  be  irre- 
levant. It  is  always  competent  to  prove  against  an  individual  on  trial  for  an 
oflense  that  he  endeavored  to  suppress  testimony,  that  he  got  a  witness  to  go 
out  of  the  jurisdiction  of  the  court  and  beyond  its  process,  that  he  undertook 
for  a  compensation  to  withhold  the  truth  ;  anything  of  that  kind  is  competent 
in  the  tiial  of  an  individual  for  an  offense.  The  suppression  of  the  truth  is 
always  evidence  of  guilt  on  the  part  of  the  individual  who  is  on  trial. 

Mr.  Beach. — I  read  to  your  Honor  from  the  case  of  KeUey  v.  The  People^  in 
the  55th  of  New  York,  page  565.  I  read  from  page  571.  It  was  a  criminal 
case  : 

'^  Where  an  individual  is  charged  with  an  offense,  or  declarations  are  made, 
in  his  presence  and  hearing,  touching  or  affecting  his  guilt  or  innocence  of  an 
alleged  crime,  and  he  remains  silent  when  it  would  be  proper  for  him  to 
speak,  it  is  the  province  of  the  jury  to  interpret  such  silence,  and  determine 
whether  his  silence  was,  under  the  circumstances,  excused  or  explained.    At 
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most,  silence  under  such  circumstances,  is  but  an  implied  acquiescence  in  the 
truth  of  the  8tatem(?nts  made  by  others,  ami  thus  presumptive  evidence  of 
guilt,  and  in  some  cases  it  may  be  slight,  except  as  confirmed  and  corrobo- 
rate<l  by  other  circumstances." 

In  this  case,  your  Honor  perceives,  it  was  not  simple  silence:  it  was  an 
explicit  coDcunence. 

"  But  it  is  some  evidence,  and  therefore,  except  in  those  cases  where  the 
statements  are  made  upon  an  occasion  and  under  circumstances  in  which  the 
individual  sought  to  be  affected  could  not  without  propriety  speak,  as  in  the 
progress  of  a  judicial  investigation,  or  in  a  discussion  between  third  persons 
not  addressed  to  or  intended  to  affect  the  accused,  or  induce  anv  action  in 
respect  to  him,  so  that  for  him  to  speak  would  be  a  manifest  intrusion  into  a 
discourse  to  which  he  Was  not  a  party,  the  evidence  is  competent  and  should 
be  admitted." 

Your  Honor  will  also  observe  that  this  was  not  a  conversation  between 
third  parties.  It  was  an  appeal  addressed  directly  to  this  defendant  himself. 
It  was  in  relation  to  an  investigation  of  an  offense  charged  against  him  in 
which  the  truth  of  that  accusation  was  to  be  investigated  by  a  committee 
selected  by  himself.  Therefore  it  was  proper  for  him  to  speak;  the  occasion 
demanded  utterance  upon  his  part.  He  knew  that  this  statement  was  to  be 
presented  to  that  committee,  and  he  knew  in  what  degree  and  to  what  extent 
that  statement  would  affect  that  investigation.     The  court  proceed  to  say: 

**  Any  declaration  of  the  individual  in  response  to  a  statement  so  made 
would  be  admissible  in  evidence,  and  an  omission  to  make  any  answer  to  it, 
or  to  notice  it,  like  other  acts  of  the  party,  is  to  be  interpreted,  and  such 
effect  given  to  it  as  evidence,  in  connection  with  the  other  circumstances  of 
the  case,  as  the  jury  in  their  discretion  shall  think  it  entitled  to.  The  impli- 
cation of  assent  to  a  tftatement  affecting  the  guilt  or  innocence  of  an  individ- 
ual, from  an  omission  to  controvert,  qualify  or  explain  it,  arises  from  the  fact 
that  a  person  knowing  the  truth  or  falsity  of  a  statement  affecting  his  rights, 
made  by  another  in  his  presence,  will  naturally,  under  circumstances  calling 
for  a  reply,  deny  it,  if  ho  be  at  liberty  to  do  so.  if  he  do  not  intend  to  admit 
it.  It  is  no  objection  to  the  admission  of  the  declarations  of  the  accused,  as 
evidence,  that  they  are  made  while  he  is  under  arrest,  and  his  admission, 
either  expressed  or  implied,  of  the  truth  of  a  statement  made  by  others  under 
the  same  circumstances,  is  equally  admissible.  His  conduct  and  acts,  as  well 
in  custody  as  when  at  large,  may  be  given  in  evidence  against  him,  and  their 
cogency  as  evidence  will  be  determined  by  the  jury." 

Now,  sir,  I  do  not  think  that  argument  can  illustrate  the  application  of 
that  principle  to  this  case. 

Judge  Neilson. — I  still  think  that  in  this  instance  it  was  understood  that 
the  witness  was  to  make  a  statement  to  the  committee.  It  appe:irs  his  state- 
ment had  been  prepared,  had  been  submitted  to  Mr.  Tilton.  It  was  in  a 
friendly  spirit,  no  doubt,  submitted  to  Mr.  Beechcr,  and  he  had  in  view  the 
fact  that  Mr.  Moulton  was  to  make  a  statement — and,  of  course,  a  statement 
from  his  standpoint  of  view.  I  think  the  case  is  very  much  as  an  instance 
would  be  where  a  witness  testifies  adversely  to  you;  and  yet  you  admit  that« 
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differiDg  from  your  vic^-,  it  was  honorable  in  him  to  testify  as  he  did.  The 
paper  did  not  call,  it  seems  to  inc,  for  a  contradiction  on  the  part  of  this  de- 
fendant; and  I  still  think  I  must  rule  it  out,  sir. 

^^r.  Beach. — We  except.  [To  Mr.  FuUertou.]  We  want  it  to  appear  upon 
the  record ;  that  is  all.     That  does  not  put  it  upon  the  record. 

Mr.  Fuller to?i. — I  want  to  offer  parts  of  this,  sir,  if  the  whole  is  not  ad- 
mitted. 

Judge  Neilson. — Well,  you  can  frame  the  offer  in  such  form  hereafter 
as  need  be. 

Mr.  Beach. — No,  sir;  we  want  it  on  the  record. 

Judge  Neilson. — Frame  it  in  your  own  way  to  give  point  to  your  ex- 
cept ion. 

Mr,  Fullcrton, — Then  I  offer  this  part  in  evidence. 

Mr,  Evarts. — If  tliey  are  to  offer  any  part  in  evidence,  they  should  be 
marked  and  lianded  to  the  court  for  the  court  to  pass  upon.  Your  Honor  has 
held  that  the  paper  itself  shall  not  be  offered  to  the  jury.  I  ask  that  they 
be  handed  up  to  your  Honor. 

Judge  Neilson. — He  has  a  right  to  say  he  offers  to  prove  one  clause  after 
another. 

Mr.  Evarts. — Yes,  but  the  point  is  this,  if  your  Honor  please:  htf  pro- 
poses to  your  Honor  that  certain  parts  of  a  written  paper,  notwithstanding 
the  paper  itself  is  not  admissi!>le  (which  your  Honor  has  ruled),  are  admissible. 
Now,  how  he  expects  to  make  that  lodgment  and  distinction,  I  don't  know. 

Judge  Neilson. — Well,  the  counsel  can  mark  the  parts. 

Mr.  Ecarts, — Yes,  sir;  and  hand  it  to  your  Honor. 

Mr,  Beach. — That  does  not  bring  it  upon  the  record.  I  do  not  see  much 
difficulty  in  supposing  that  while  an  instrument  may  not  be  admissible,  as  a 
whole, — there  may  be  somc  immaterial  matter  in  it  which  would  be  sufficient 
to  exclude  it  when  offered  as  a  whole, — and  yet  there  may  be  parts  of  it,  state- 
ments of  fact  which  we  say  were  admitted  by  Mr.  Beecher  on  that  occasion, 
which  may  be  admissible. 

Judge  Neimon. — Your  rights  ought  to  be  saved  in  respect  to  it,  of 
course;  any  form  that  will  do  that. 

Mr.  F It II erton.— Then  I  offer  in  evidence 

Mr.  Evarta, — We  object. 

Judge  Neilson. — [To  Mr.  Fullerton.]  The  counsel  objects  to  your  read- 
ing it  in  the  hearing  of  the  jury. 

Mr.  FulUrton, — Well,  your  Honor,  I  can*t  get  it  on  the  record  without 
reading  ii.     Your  Honor  don't  put  it  on  the  record  by  reading  it. 

Mr.  Ecartn. — Why,  certainly;  he.  marks  it. 

Mr,  Fullerton, — Not  at  all.  If  it  is  shut  out'  it  will  do  no  harm  to  the 
defendant.     If  it  is  let  in,  why  then  it  has  its  natural  effect. 

Mr.  EtcrU, — Of  course  it  is  always  more  interesting  to  counsel  to  have 
the  evidence  both  in,  and  have  an  exception  for  ruling  it  out;  that  we  all 
understand.  Now,  he  hai)  got  an  exception  to  its  being  ruled  out,  and  now 
he  would  like  to  have  it  in. 

Mr,  Beach, — How  does  it  get  in  when  it  is  not  admitted  ? 


454  TESTIMONY    OF    F,    D.     MOULTOS.  [10th  Day. 

Mr,  EvarU, — By  reading  it. 

Mr,  Beach. — Does  reading  a  proposition  make  it  evidence  ? 

Jfr.  EvarU, — ^It  answers  the  purpose, 

Mr,  Beach, — Answers  the  purpose  ?  How  ?  Does  the  gentleman  distrost 
the  gentlemen  of  tlie  jury  that  they  will  not  obey  your  Honor  in  ruling  out 
evidence  ?  And  does  your  Honor  mean  to  deny  us  the  privilege  of  making 
a  proposal  of  proof  ? 

Judge  Neilson. — No,  sir. 

Mr.  Eoarts.  —  In  the  ordinary  mode. 

Mr,  FulUrton, — I  offer  in  evidence  this  part  of  the  statement,   to  wit 

[reading]  : 

**  I  regret  for  your  nakes  the  reMponsibility  imposed  on  me  of  appearing  here 
to-night.  If  I  Bay  anything,  I  must  speak  tlie  truth.  I  do  not  believe  that  the 
ftimple  curiosity  of  the  world  at  large,  or  even  of  thia  committee,  oupht  to  be 
t^ratified  through  any  recitation  by  me  of  the  facts  which  are  in  my  possession, 
uecesbarily  in  confidence,  through  my  relation  to  the  parties.  The  )  ersoual  dif- 
ferences of  which  I  am  aware,  a^  the  chosen  arbitrator,  have  once  been  settled 
honorably  between  the  parties,  and  would  never  have  been  revived  except  on  ac- 
count of  recent  attacks,  both  in  and  out  of  I'lymouth  Church,  made  upon  the 
character  of  Theodore  Tilton,  to  which  he  thought  a  reply  necessary.  If  the 
present  issue  is  to  be  settled,  it  mu^lt  be,  in  my  opinion,  by  the  parties  themselves, 
either  together  or  separately,  before  your  committee,  each  taking  the  respnnsi* 
bility  of  his  own  utterance.  As  I  am  fully  conversant  with  the  fact^  and  evi- 
dences. I  shall,  as  between  these  parties,  if  necessary,  deem  it  my  duty  to  state 
the  truth,  in  order  to  final  settlement,  aud  that  the  world  may  be  well  informed 
before  pronouncing  its  judgment  with  reference  to  either.  1  therefore  suggest 
to  you  that  the  parties  first  be  heard,  that  if  then  you  deem  it  necessary  that  I 
should  appear  befof^e  you,  I  will  do  so,  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  iruih." 

Judge  Neilson. — That  is  ruled  out.     Tou  take  an  exception  specially  to 

that.     Now,  the  next. 

Mr.  FuUerton. — I  also  offer  this,  to  wit  : 

**  I  hold  to-night,  as  I  have  held  hitherto,  the  opinion  that  Mr.  Beecher  should 
frankly  state  that  he  had  committed  an  offense  against  Mr.  Tilton,  for  which  it 
was  necessary  to  apologize,  and  for  which  he  did  apologize  in  tlie  language  of 
the  letter,  part  of  whicli  has  been  quoted. ' 

Judge  Neilson. — Same  ruling  as  to  that,  and  same  exception. 
Mr.  Fuller  ton. — ^I  also  offer  this  : 

"That  he  [referring  to  Mr.  Beecher]  should  have  stated  frankly  that  he 
deemed  it  necessary  for  Mr.  Tilton  to  have  made  the  defense  against  Dr.  Leonard 
Bacon,  which  he  did  make,  and  that  he  (Mr  Beecher)  should  refuse  to  be  a  party 
to  the  reopening  of  this  painful  subject." 

Judge  Neilson. — Same  ruling. 

Mr.  Fullerton. — [Reading]  : 

**  If  he  had  made  this  statement  he  would  have  stated  no  more  than  the  truth, 
and  it  would  have  saved  him  and  you  the  responsibility  of  a  further  inquiry.  It 
is  bettor  now  that  the  committee  should  not  report ;  and,  in  place  of  a  report,  Mr. 
Beecher  himself  should  make  the  statement  which  I  have  suggested,  or  that  if 
the  committee  does  report,  the  report  should  be  a  recommendation  to  Mr.  Beecher 
to  make  such  a  statement  *' 

Judge  Neilson. — Same  ruling  as  to  that. 

Mr.  Evartt. — Now,  if  your  Honor  please,  my  learned  friend  has  read  every 

particle  of  this  paper  except  mere  surplusage. 
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Judge  Neilson. — He  gets  it  on  the  record  in  that  way;  I  think  it  is 
[jroper  to  his  exceptions. 

A/r.  Evarts, — He  has  done  it,  as  I  told  you. 

Mr.  Fullerton. — And  I  have  read  it  because  I  want  to  offer  it  in  evidence, 
except  the  surplusage. 

Judge  Neilson. — I  think  you  have  done  properly. 

Mr.  Fullerton, — Is  the  complaint  that  I  have  not  offered  the  surplusage  ? 

Mr  Ecnrts. — The  situation  is  a  verj'  plain  one.  You  offered  a  paptr  which 
wa>»  ruled  out.  There  should  have  been  an  end  of  it.  You  then  offered  parts 
of  it,  as  vou  said,  on  some  particular  discrimination,  and  in  that  respect.  You 
read  the  whole  paper  except  a  mere  formality. 

Mr,  Fullerton. — And  the  whole  paper  is  ruled  out  and  all  its  parts  ? 

Mr.  EtartH. — That  was  the  first  ruling. 

Mr,  Fulhrton. — Undoubtedly  it  was. 

Mr.  Ecarts. — You  said  you  would  make  the  discrimination. 

Mr,  Fullerton, — I  have  discriminated. 

Mr.  Evarts.—Wdl,  I  don't  see  it.      . 

Mr.  Fullfrton.-^Thc  gentleman  says  I  liave  not  offered  the  surplusage.  I 
have  discriminated  between  the  wheat  and  the  chaff.  He  wants  the  chaff  aUo, 
if  I  understand  him  ri^ht.  I  left  out  just  what  I  chose  to  leave  out.  The 
gentleman  can  not  preclude  me  from  making  my  offer  of  testimony. 

Mr.  Beach. — We  take  exception  to  each  of  those  rulings. 

Judge  Neilson. — Yes,  sir. 

Mr,  Fullerton. — Now,  had  the  Bacon  letter  then  been  published  ?  A. 
Yes,  sir;  the  Bacon  letter  was  published,  had  been  published — the  Bacon 
letter  had  been  published. 

Q.  Do  you  know  how  long  it  had  been  published  ?    A.  June  previous. 

Q.  State  whether  that  Bacon  letter  had  been  the  subject  of  conversation 
between  y(»ur8elf  and  Mr.  Beecher  ?     A.  It  had  been;  yes,  sir. 

Q.  Prior  to  the  reading  of  the  statement  of  which  you  have  spokeu  ?  A. 
Yes,  sir ;  and  was  the  subject  of  conversation  at  the  time  I  spok'j  to  him  with 
reference  to  this  statement, 

Q.  And  what  did  Mr.  Beecher  say  at  the  time  you  read  that  statement  to 
him,  if  anything,  with  reference  to  the  apology,  so  called;  I  refer  to  the  letter 
of  January  1st,  1871,  in  that  conversation  ?  A.  I  said  to  him,  I  said  to  Mr. 
Beecher 

Q.  Go  on  ?  A.  I  said  to  Mr.  Beecher,  ''I  have  recommended  from  the 
first — have  said  from  the  first,  rather,  that  this  Bacon  letter,  in  my  opinion, 
offered  a  basis  for  reconciliation,  on  account  of  the  introduction  of  the  word 
'offense,'  and  the  reason  that  I  have  followed  the  line  1  have  in  this  state- 
ment is,  that  I  want  to  carry  that  view  into  the  committee,  and  don't  want  to 
go  any  further  than  that  ";  and  then  he  said,  '*I  C(mcur  in  the  propriety  of 
that  statement."  After  hearing  my  reasons,  he  said,  '*I  concur  in  the  pro- 
priety of  that  statement";  and  I  said  to  Mr.  Beecher,  **You  consider  it 
honorable,  do  you  not  ?  "  and  he  said,  **  Yes,  I  do."  That  was  the  conversa- 
tion between  Mr.  Beecher  and  myself.  There  was  a  further  conversation  with 


45G  TESTIMONY     OF    F.     IK     MOULT  OX.  [10th  Day. 

regard  to  the  publication  of  the  correspondence  between  Mr.  Bcecher  and  the 
committee  subsequentlj'  to  that  time. 

Q.  That  I  am  coming  to  in  a  moment;  when  did  you  first  learn  that  the 
committee  had  been  appointed  ?     A.  From  Mr.  Beecher,  on  July  the  5th. 

Q.  Was  there  any  talk  between  you  and  Mr.  Beccher  in  regard  to  the 
composition  of  that  committee  before  it  was  ordered  or  appointed  ?  A.  He 
said  he  should  have  the  naming  of  the 

Q.  IIow  ?     A.  Tic  said  he  should  have  the  naming  of  the  people  upon  it. 

Q.  When  was  that  conversation  ?     A.  On  July  5th. 

Q.  What  occurred,  now  immediately  subsequent  to  July  5th  in  reference 
to  the  proceedings  before  that  proposed  committee  between  yourself  and  Mr. 
Beecher  ?     A.  What  occurred  when — on  July  5th  ? 

Q.  Yes,  after  you  learned  the  committee  was  appointed,  what  occurred 
between  you  and  Mr.  Beecher  with  reference  to  any  proceedings  before  it  ? 

Mr.  Erarts. — That  has  already  been  gone  into. 

Mr.  FitUerton. — No,  sir;  it  has  not. 

Mr.  Evarts. — What  he  has  lately  stated  was  mere  repetition  of  what  he 
said  before. 

Mr.  Fullertoii. — I  will  show  the  gentleman  that  there  is  something  that 
has  not  been  developed. 

Judge  Neilsgn. — Go  on. 

The  Witness. — lie  consulted — I  saw  Mr.  Beecher  at  his  house,  sir,  with 
regard  to  the  report  which  he  was  to  make  to  the  committee. 

Q.  Now,  state  when  that  was  ?  A.  It  was  during  the  week  of  the  12th 
of  July,  commencing  the  r2th  of  July,  between  the  12th  and  the  20th.  I 
saw  him  several  times,  sir,  at  his  house. 

Q.  At  his  house  ?     A.  Yes,  ^ir. 

Q.  With  regard  to  what  ?  A.  With  regard  to  the  report  which  he  should 
make  to  the  investigating  committee  of  his  church. 

Q.  State  whether  he  had  it  prepared  ?  A.  Re  read  to  me,  sir,  from  a 
paper  what  he  proposed  to  say  with  regard  to  Theodore  Tilton. 

Q.  And  what  was  it  ?  A.  The  substance  of  it  was  that  he  took  upon 
himself  great  blame  for  his  conduct  tow^ard  Theodore  Tilton  and  )iis  family, 
and  exonerated  Tlieodore  Tilton  from  all  blame  so  far  as  concerned  Tilton's 
action  toward  himstlf ;  and  I  said  to  him:  "  Mr.  Bi^echer,  I  think  that  I  may 
be  able  to  induce  Theodore  Tilton  not  to  write  the  statement  which  he  is 
writing,  if  I  express  to  liim  fully  the  ground  that  you  take  with  regard  to 
him ;  because  I  can  not  see  that  you  can  do  anything  more,  unless  you  confess 
absolutely  to  the  committee  the  crime  which  you  have  committed  against  him 
and  his  family.  And  I  will  try  to  influence  Mr.  Tilton  upon  the  basis  of 
what  you  have  told  me."  And  he  said:  ^'I  hope  you  will  succeed  in  doing 
that;  if  Theodore  publishes  the  fact,  as  he  has  threatened  to,  of  my  relations 
with  Mrs.  Tilton,  it  will  ruin  me;  but  it  will  kill  him;"  and  he  wept  in  ex- 
pression— in  expressing  to  me  at  that  time  his  sorrow  for  the  crime  that  he 
had  committed ;  and  I,  sir,  was  deeply  atfected  myself  with  his  presentation 
of  his  contrition;  and  I  went  to  Theodore  Tilton  and  I  told  him  that  I 
thought  he  should  not  write  the  document  which  he  was  preparing,  if  he  in- 
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tended  in  that  document  to  state,  as  be  said  he  had  in  The  Argus  newspaper, 
the  facts ;  that  he  ought  not  to  do  it. 

Q.  Well,  was  anything  said  in  tliat  conversation  in  reference  to  a  proposed 
report  or  statement  ?  A.  Not  in  that  conversation,  sir ;  I  am  going  to  give 
you  the  conversation. 

Q.  Just  come  to  that,  please?  A.  Yes,  sir;  certainly.  I  saw  Mr.  Beech- 
er  again,  and  I  told  him  that  Theodore 

Mr,  Evarts, — Give  us  the  date  of  this  ?  A.  Pm  giving  the  date  as  near 
as  I  cau. 

Mr.  Beach. — He  has  said  there  were  several  interviews. 

The  Witness. — In  the  week — within  the  week,  Mr.  Evarts,  of  the  12th  and 
20th. 

Mr.  Evarts. — When  was  this?  A.  Witliin  that  week;  between  the  12th 
and  20th  I  saw  Mr.  Beecher,  and  I  told  him  that  Theodore  seemed  to  be 
obdurate,  that  I  thought  I  would  have  to  treat  him  about  as  I  treated  him 
before — let  him  work  himself  out,  and  try  to  prevent  publication  if  I  could, 
or  change  the  form,  if  I  could,  of  the  presentation;  and  I  said  to  him,  '^Mr. 

Beecher,   isn't  there  aoy  member .''     I  said  to  him,  **  Mr.  Beecher  can't 

we  get  an  adjournment;  can't  we  get  an  adjournment  of  the  Committee  of 
Investigation?"  Said  I,  **Time  is  worth  more  than  anything  else  in  this 
business  with  Tilton;"  and  he  said  he  would  try  to  get -a  postponement  of 
the  meeting  which  was  called  for  the  succeeding  Monday;  said  he  would 
write  to  Mr.  Sage  to  procure  a  postponement,  and  then  I  asked  him  if  any- 
thing new  had  occurred  to  him  since  my  last  interview  with  him ;  and  he  said, 
**No;"  and  I  said  to  him:  **Mr.  Beecher,  I  do  not — I  can  not  recommend 
you  to  make  any  report  to  that  Investigating  Committee  until  I  can  get 
Theodore  Tiltou  to  commit  himself  to  what  you  shall  say ;  "  and  he  was  lying 
on  his  bed  at  the  time,  and  he  rose  from  it  and  went  to  a  bureau  and  took  a 
piece  of  pa  per  and  wrote  a  form  of  proceeding  something  like  this:  **Mr. 
Beecher  having  made  a  statement,  and  that  being  satisfactory,  the  paper " 

Mr.  Evarts  asked  that  the  paper  be  produced. 

Mr.  FullerVm, — Well,  sir.  I  will  gratify  you. 

Mr.  Evarts. — And  you  will  satisfy  the  law. 

Mr.  FulUrton. — Well,  it  is  easier  to  do  that  than  to  satisfy  you. 

[Paper  handed  to  witness.] 

The  Witness  [TQfn\\ug\. — *'The  statement  of  Mr.  B.  being  read,  and,  if 
striking  favorably,  then  a  word  sent  substantially  thus  to  committee." 

Q.  Is  tliat  the  paper  that  lie  prepared  ?      A.  Precisely,  sir;  I  beg  pardon. 

Q.  I  understand  you  that  this  interview,  when  this  paper  was  prepared 
that  I  have  now  produced,  was  at  Mr.  Beecher's  house?    A.  Yes,  sir. 

Q.  And  he  got  up  from  his  bed  to  write  it  ?    A.  Yes,  sir. 

Mr.  Fullerton. — I  offer  it  in  evidence. 

Q.  It  is  in  Mr.  Beechcr's  handwriting,  isn't  it  ?    A.  It  is. 

Mr,  Fullerton  [reading]: 

The  statement  of  Mr.  B.  being  read  and,  if  striking  favorably — ^then  a  word 
Bent,  substantially  thus,  to  committee  : — 

*'  I  have  been  thro,  years  acting  under  conviction  that  I  had  been  wronged. 
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but  waa  under  the  imputation  of  being  the  injurer.  I  learn  fr.  a  friend  that  Mr. 
B.  in  his  Htat»»meiit  to  you,  has  reversed  this,  and  lias  done  me  justice.  I  am 
willing,  8h'd  he  consent  to  appear  before  you  with  him,  and  dropping  the  further 
statements,  wh.  I  felt  it  to  be  my  duty  to  make  for  my  owu  clearance,  to  settle 
this  painful  domestic  difficulty,  wh.  never  ought  to  have  been  made  public — 
finally  and  amicably." 

[Paper  marked  "  Exhibit  No.  49."] 

Q.  What,  if  anytliing,  did  Mr.  Beecher  propose  when  he  handed  you  thai 
paper  ?  A.  The  substance  of  the  paper  itself —to  make  a  statement  to  the 
committee  exonerating  Mr.  Tilton  from  all  blame — from  any  injustice  toward 
him  from  Mr.  Beecher,  and  taking  great  blame  upon  himself  on  accouut  of 
his  conduct  toward  Mr.  Tilton's  family,  and  I  s^iid  to  Mr.  Be.cher,  *-Mr. 
Beecher,  isn't  there  any  member  of  your  committee  besi<1e  Mr.  Tracy,  or  isn't 
there  any  one  in  that  committee  beside  Mr.  Tracy,  to  whom  you  can  tell  the 
truth;  10  whom  I  could  tell  it,  or  to  whom  Mr.  Tracy  could  tell  it,  in  order 
that  they  might  guide  the  action  of  that  committe  properly  with  reference  to 
the  fact  itself?  Couldn't  you  tell  Mr.  Sage  ?  "  and  he  said  no,  it  would  kill 
him.  He  said  it  almost  killed  him  when  he  told  him  that  he  had  been  guilty 
of  an  offense;  when  he  made  the  explanation  that  he  did  to  him  of  that. 

ifr.  ^arf«.— That  is  Mr.  Sage's?  A.  Yes,  sir.  *' Well,"  I  said,  *'that 
is  too  bad;  if  you  have  not  got  on'j  friend  in  that  committee  to  whom  you 
can  tell  the  truth,  \vhat  is  the  use  of  your  friends  ?"  and  that  is  the  substance 
of  what  occurred. 

Mr,  Fullerton. — Well,  what  did  he  wish  you  to  do  with  this  paper  that  I 
have  just  read  ?    A.  Wanted  me  to  take  it  to  Theodore  Tilton. 

Mr.  Emrts, — What  did  he  say  ? 

Mr.  Fullerto7i.  -Yqs^  what  di^  he  say?  That  is  the  way  he  manifested 
what  he  wanted  you  to  do,  I  suppose.  Tell  us  what  he  said  ?  A.  Yes,  sir; 
he  asked  me  to  show  that  to  Theodore  Tilton,  and  I  did  show  it  to  Theodore. 

Q.  And  did  you  report  to  Mr.  Beecher  what  Theodore  said  ?    A.  I  did ;  yes. 

Q.  And  what  did  you  report  to  him  ?  A.  I  said  to  him  that  Theodore 
refused  to  consent  to  make  himself  out  the  victim  of  an  hallucination ;  I 
think  that  was  all. 

Q.  When  was  the  next  interview  between  yourself  and  Mr.  Beecher?  A. 
When  was  the  next  ? 

Q.  Yes  ?    A.  I  don't  remember. 

Mr.  Beach, — If  he  don't  remember  dates,  refer  him  to  the  subject. 

Q.  Well,  did  Mr.  Tilton  publish  his  card  ?  A.  Yes,  sir;  he  published  it 
on  the  20th. 

Q.  On  the  20th  ?  A.  I  believe-^no;  he  did  not  publish  it  on  the  20th; 
he  presented  it  to  the  committee  on  the  20th. 

Mr.  Beach, — You  mean  he  presented  his  statement  to  the  committee  on 
the  20th  ?    A.  He  presented  his  report. 

Q.  His  statement  ?    A.  Yes,  sir;  he  presented  his  statement. 

Mr.  Fullerton. — ^Before  the  publication  or  the  presentation  of  Mr.  Tilt<m's 
statement  to  the  committee,  did  he  prepare  a  proposed  report  to  the  com- 
mittee ?    A.  Did  who  ? 

Q.  Did  Mr.  Tilton  present  a  proposed  report  for  the  committee  to  make  f 
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A.  Yes,  sir;  Mr.  Tiltnn  did,  and  I  submitted  it  on  the  first  interview  of  the 
week  of  the  12th  to  Mr.  Beecher,  when  I  told  him  I  thought  I  could  induce 
or  I  would  try  and  induce  Theodore  to  withhold  the  statement  he  was  pre- 
paring from  the  committee. 

Q.  And  you  showed  him,  then,  as  I  understand  you,  Mr.  Tilton's  proposed 
report  /or  the  committee  to  make  ?  A.  Yes,  sir;  I  submitted  to  him  a  paper 
which  Mr.  Tilton  had  prepared,  and  had  expressed  his  willingness  to  abide 
by  it  before  the  committee. 

Q.  Was  this  report  to  be  made  without  statement  by  either  party,  or  after 
this  statement  ? 

Mr,  Evarts, — ^What  was  said  about  it  between  you  and  Mr.  Beecher? 

The  Witness. — Mr.  Beecher  said  tome,  **  Will  Theodore  stand  by  that?"  1 
said,  **  That  is  what  he  would  have  done ;  I  hope  he  will  still  be  willing  to  do  it." 

Mr.  FulUrton. — ^Whut  was  the  subject  of  conversation  then  when  he  used 
that  language  ?  A.  The  very  report  which  I  showed  to  him  of  Mr.  Tilton;  I 
read  it  to  him  and  handed  it  to  him. 

Q.  A  report  for  the  committee  to  make  ?    A .  Yes,  sir. 

Q.  [Handing  paper  to  witness.]  Look  at  that  paper.  Is  that  the  paper 
you  refer  to  ?    A.  Yes,  sir;  that  is  it. 

Q.  Now,  then,  in  that  conversation,  what  was  8aid  in  reference  to  the  pro- 
posed statements  of  the  respective  parties  ?  A.  That  they  were  to  go  before 
the  committee  and  make  their  statements. 

Q.  What  statements  ?    A.  Statements  of  offense. 

Q.  Have  you  reference  now  to  the  proposed  statement  by  Mr.  Beecher  just 
read  in  evidence,  and  the  reply  which  he  prepared  to  it  ?  A.  I  have  not 
any  reference  to  that.  That  which  I  have  just  handed  you  was  a  report  pre- 
pared by  Theodore  Tilton.  I  saw  Mr.  Beecher  on  that  day,  and  I  said  to  Mr. 
Beecher  :  **This  will  show  you  the  mind  Theodore  fias  had  upon  this  subject, 
and  if  it  had  not  been  for  the  publication  of  your  correspondence,  and  the  des- 
ertion of  Theodore  by  his  wife,  he  would  not  have  been  in  the  angry  mood  he 
is  to-day,  insisting  upon  the  publication  of  the  facts." 

Judge  Neilson. — Was  that  before  or  after  Mr.  Tilton *8  statement  had 
been  given  to  the  committee  ?    A.  It  was  before,  sir. 

Mr.  FulUrton. T-l  want  you  to  Btate  whether  at  the  time  of  this  conversa- 
tion the  statements  which  the  respective  parties  were  to  make  before  the  com- 
mittee, were  the  subject  of  conversation ;  and  if  their  character  was  then 
fixed,  to  state  what  they  were  to  be  ?    A.  State  that  over  again,  if  you  please. 

Q.  You  have  now  identified  a  proiK)sed  report  that  Mr.  Tilton  prepared 
for  the  committee  to  make  ?    A.  Yes,  sir. 

Q.  And  you  showed  it  to  Mr.  Beecher  ?     A.  I  did. 

Q.  And  he  asked  you  if  Mr.  Tilton  would  be  satisfied  with  that  ?  A. 
Yes,  sir. 

Q.  Upon  what,  or  of  what  was  that  proposed  report  to  be  predicated — in 
the  shape  of  statcmenta  of  the  parties  ? 

Mr,  Eoarts. — [To  the  witness.  ]   What  passed  between  Mr.  Beecher  and  you  ? 

Mr,  FuUerton. — I  asked  that;  in  that  conversation  what  was  said  on  that 
subject  between  you  ?    A.  I  said  to  Mr.  Beecher  that  after  Mrs.  Tilton  had 
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made  her  statement  to  the  committee,  Mr.  Tilton  was  very  much  incensed, 
and  that  Mr.  Tracy  in  a  subsequent  interview  with  him — in  an  interview  sub- 
sequent to  Mrs.  Tilton's  report  to  the  committee,  or  statement  to  the  commit- 
tee, had  so  presented  to  him  the  influence  which  her  statement  had  had  upon 
the  committee  that  it  melted  the  anger  all  out  of  Theodore  Tilton,  and  he  was 
perfectly  willing  to  make  a  statement  to  the  committee  which  should  not  con- 
tain the  fact  of  adultery  between  Mr.  Beecher  and  Mrs.  Tilton;  that  he  was 
perfectly  willing,  if  Mr.  Beecher  would  take  great  blame  upon  himself,  and 
exonerate  Theodore  Tilton  from  dishonorable  conduct  towards  him — from 
any  injustice  towards  him — that  he,  Theodore  Tilton,  was  perfectly  willing  to 
settle  the  matter  without  making  any  accusation  before  that  committee,  and 
that  he  had  prepared  such  a  report  for  the  committee  to  make,  and  that  he 
had  shown  it  to  General  Tracy,  and  General  Tracy  had  said  to  him,  on  the 
night  of  the  conversation  to  which  I  refer,  that  the  committee  seemed  now  to 
be  of  opinion  that  there  was  an  oflfense,  and  that  he  thought  it  would  not  be 
hard  to  get  from  that  committee  a  report  (unfavorable,  it  is  true,  to  Mr. 
Beecher)  on  the  ground  of  the  offense,  but  which  would  really  settle  the 
whole  business  and  save  all  the  parties  concerned  from  dishonor  in  conse- 
quence of  crfme ;  that  is  all. 

Q.  And  this  report  that  you  have  identified  is  the  one  that  you  now  speak 
of  ?  A.  That  was  one  of  them,  sir.  There  were  two.  One  was  a  long  one, 
und  that  was  a  short  one. 

Mr,  Eoarts. — Made  at  the  same  time  ?  A.  Yes,  sir;  two.  The  short  one 
was  not  submitted  to  Mr.  Tracy. 

[Paper  marked  for  identification  ^*  No.  50."] 

Mr.  FulUrton. — [Handing  paper  to  witness.]  Look  at  the  paper  now  shown 
you  and  say  whether  it  is  the  other  report  prepared  by  Mr.  Tilton  at  that 
time  ?    A.  This  is  the  paper,  if  it  is  all  here. 

Mr,  Fullerton, — I  off'er  the  first  report  in  evidence: 

"  Report.  The  Committee  appointed  to  inquire  into  the  offense  and  apology 
by  Mr.  Beecher,  alluded  to  in  Mr.  Tilton's  letter  to  Dr.  Bacon,  respectfully  report, 
that  after  examination,  they  find  that  an  offense  of  jrrave  cliara<;ter  was  com- 
mitted by  Mr.  Beecher  against  Mr.  and  Mrs.  Theodore  Tilton  for  which  he  made 
a  suitable  apology  to  both  parties  receiving  in  return  their  forgiveness  and  good 
will.  The  committee  further  report  that  this  seems  to  them  a  most  eminently 
Christian  way  for  the  settlement  of  difficulties,  and  reflects  honor  on  all  the 
parties  concerned." 

[The  paper  heretofore  marked  for  identification  No.  50  was  here  marked 
••  Exhibit  No.  50."] 

Q.  J'or  fear  we  may  not  distinguish  between  those  two  reports,  I  want  you 
to  repeat  what  Mr.  Beecher  said  when  you  showed  to  him,  or  read  to  him, 
the  report  I  have  just  put  in  evidence  ?  A.  I  said  to  him  that  Theodore  had 
been  in  that  frame  of  mind,  and  I  hoped 

Mr,  Beach, — What  frame  of  mind  ?  A.  The  frame  of  mind  in  which  he 
wrote  that. 

Q.  Well,  state  it  ?  A.  I  said  to  him  that  that  was  what  Theodore  had 
been  willing  to  do,  as  expressed  in  the  statement,  and  I  hoped  that  he  would 
still  consent  to  act  in  that  way,  and  Mr.  Beecher  said  :  "  Well,  do  you  think 
he  will  ?    I  hope  he  will,"  he  said.     That  is  all. 
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Mr.  Fullerton. — Now,  this  frame  of  mind  of  which  you  have  spoken  on 
the  part  of  Mr.  Tilton  I  understand  was  superinduced  by  a  report  made  to 
liim  of  the  effect  of  Mrs.  Tilton's  statement  to  the  committee  ?    A.  Yes,  sir. 

Q.  What  statement  was  that  ?  A.  All  that  I  know  of  that  statement 
was  what  Mr.  Tracy  read — the  statement  made  to  the  committee  by  Mrs. 
Tilton,  a  statement  in  which  she  had  spoken  highly,  General  Tracy  said,  of 
her  husband. 

Q.  Not  the  long  statement  that  was  published  ?  A.  I  don't  know  that  it 
was. 

Q.  What  was  the  result  of  all  that  ?    A.  The  result  of  it  was  nothing. 

Q.  That  report  was  not  made,  as  I  understand  you  ? 

Mr,  Ecarts. — The  witness  has  said  there  was  another  statement  also  there. 

The  Witness, — Another  statement  also  where  ? 

Mr,  Evarts. — Before  you  at  this  time. 

The  Witness. — No,  sir;  I  don't  say  there  was  another  statement  also  before 
me  at  this  time.  I  spoke  to  Mr.  Beecher  of  a  report  which  Theodore  Tilton 
had  been  willing  to  make,  and  I  didn't  show  that  report  to  Mr.  Beecher;  I 
did  not  have  it  with  me.  I  happened  to  have  this  in  my  pocket,  which  I 
submitted  to  him. 

Mr,  Evarts. — ^I  misunderstood  you. 

Judge  Neilson. — You  didn't  have  it  with  you  ?  A.  No,  sir;  I  didnt 
have  it  with  me. 

Mr.  Evarts. — I  think  the  stenographer's  notes  will  show  that  there  were 
two  reports.  [To  the  witness.]  You  spoke  to  Mr.  Beecher  about  the  long 
statement  ?    A.  il  did  speak  to  Mr.  Beecher  about  it  at  that  time. 

Q.  The  paper  you  had  with  you  was  the  one  that  has  been  read  ?  A.  Yes, 
sir. 

Mr.  Evarts, — This  short  one  was  not  shown  to  Mr.  Tracy  ?  A.  I  don't  re- 
member thut  it  was ;  I  could  not  swear  that  it  was. 

Q.  You  said  something  about  some  paper  having  been  shown  to  Mr. 
Tracy?     A.  Yes,  sir;  it  was  the  long  statement. 

Q.  And  not  the  short  one  ?  A.  I  don't  think  the  short  one  was  shown. 
The  short  one  was  the  substance  of  the  long  one,  but  I  don't  think  it  was 
shown. 

[The  long  statement  referred  to  by  the  witness  was  marked  for  identifica- 
tion '-Exhibit  No.  51."] 

Mr.  Fullerton. — You  have  spoken  of  a  card  in  The^Argtu  published  by 
Mr.  Tilton.  [Handing  witness  a  paper.]  Look  at  the  paper  now  shown  you 
and  say  whether  that  is  the  card  referred  to?    A.  Yes,  that  is  the  one. 

Mr.  Fullerton,  —  !  offer  it  in  evidence. 

Mr.  Evarts. — We  object  to  this,  if  your  Honor  please.  We  have  had  no 
evidence  from  this  witness  connecting  Mr.  Beecher  with  this  article. 

Judge  Neilson. — This  is  the  long  statement. 

Mr.  Evarts. — No,  sir;  it  is  a  newspaper  article  from  Mr.  Tilton,  published 
in  a  newspaper;  whether  it  had  any  other  authenticity  than  that,  I  don't 
know,  but  nothing  has  been  said  by  the  witness  which  connects  Mr.  Beecher 
with  it. 
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Judge  Neilson. — [To  Mr.  FuUerton.]  How  have  you  coDDected  Mr. 
Beecher  with  it  ? 

Mr.  FuUerton. — Something  has  been  said  by  the  witness  with  reference  to 
it,  and  to  make  it  clear,  I  will  ask  the  witness  a  question  in  regard  to  it.  [To 
the  witness]  : 

Q.  Between  the  13th  and  the  20th  of  July,  1874,  when  these  proposed 
statements  were  suggested  to  you,  was  anything  said,  and  if  so.  what,  about 
Theodore  Tilton's  card  in  The  Argtu*?  A.  Yes,  sir;  1  told  Mr.  Beecher  that 
Mr.  Tilton  never  would  have  written  that  card  if  it  had  not  been  for  the 
publication  of  his  correspondence  with  the  committee,  and  the  desertion  of 
his  wife,  and  I  said  to  Mr.  Beecher  at  that  interview,  **  Don't  you  know  that 
you  are  doing  yourself,  or  are  liable  to  do  yourself,  a  great  hurt  by  keeping 
Elizabeth  away  from  Theodore  ?  Don't  you  know  perfectly  well  the  influence 
that  that  woman  has  had  over  him  ?  If  you  keep  her  away  from  him,  it  wiU 
only  incense  him,  and  you  ought  to  send  her  back  to  him,''  and  he  said, 
**  That  3an  be  arranged  if  this  other  matter  is  fixed  up  properly." 

Mr.   Evarta. — I  still  don't  see  any  connection  between  it  and  Mr.  Beecher. 

Mr.  FuUerton. — What  other  matter  ?    A.  The  statements. 

Mr.  Starts. — I  don't  see  any  relevancy  to  that. 

Mr.  FulUrton. — Why,  sir,  tliis  paper  which  was  published  cm  the  13th  of 
July,  1874,  caused  this  action  on  the  part  of  Mr.  Beecher  in  reference  t(»  those 
statements,  the  one  he  proposed  to  make,  and  the  one  he  prepared  for 
Theodore  Tilton  to  make.  It  was  to  avert  this  blow,  threatened  in  this  card, 
and  hence  it  becomes  material  in  this  case. 

Judge  Neilson. — I  don't  see  it  so;  I  don't  think  it  is.    • 

Mr.  FuUerton. — Well,  I  must  offer  it  in  another  point  of  view,  so  that  it 
will  appear  as  a  part  of  the  record,  because  it  makes  the  first  statement  of 
Mr.  Moulton  which  your  Honor  has  ruled  out,  all  the  more  important  and 
significant.     The  reporter  will  please  enter  an  exception  to  that  last  ruling. 

[Paper  marked  for  identification  *'  Exliibit  No.  52. "J 

Q.  [Handing  paper  to  witness.]  Tell  me  whether  the  paper  now  shown 
you  was  received  by  you  ?    A.  Yes,  sir;  it  was. 

Q.  About  the  time  of  its  date  ?    A.  Yes,  sir. 

Q.  Did  you  show  it  to  Mr.  Beecher  ?     A.  I  did ;  yes,  sir. 

Q.  Did  you  read  it  to  him,  or  did  he  read  it — which  ?  A.  I  don't  know 
whether  he  read  it,  or  whether  I  read  it  to  him.  It  was  either  read  to  him, 
or  he  read  it  himself. 

Q.  When  did  you  read  it  to  him — how  soon  after  its  receipt  ?  A.  I  don't 
rememoer,  sir,  how  soon  after  its  receipt;  some  time  after. 

Q.  Within  what  time  ?  A.  I  should  think  within  a  month.  I  remember 
the  conversation — something  of  the  conversation  on  that  subject. 

Q.  I  want  you  to  tell  the  conversation  you  had  with  Mr.  Beecher  with  ref- 
erence to  that  letter  ?  A.  It  was  with  regard  to  the  difficulties  of  The  Golden 
Age.     [To  Mr.  FuUerton.]   Will  you  let  me  look  at  the  letter  again  ? 

Mr,  FuUerton. — Certainlv. 

Tfie  Witness  [after  examining  the  letter]. — I  am  not  sufficiently  clear  about 
that  to  swear  in  regard  to  it. 
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^fr,  Etarts. — What  is  thi.-*  ?  A.  I  am  not  sufficiently  clear  that  is  the  let- 
ter I  showed  to  Mr.  Beecher.     I  have  several  letters  from  Mr.  Clarke. 

Q.  You  are  not  clear  this  was  shown  to  Mr.  Beecher?  A.  No,  sir;  I  am 
not  clear  in  regard  to  that.  I  want  to  correct  my  statement  in  regard  to  that. 
That  the  letter  was  a  subject  of  conversation  1  am  sure,  but  that  I  showed  it 
to  him  I  am  not  sure. 

^fr.  FulUrton. — You  are  not  sure  you  showed  it  to  him  ?    A.  No,  flip. 

J/r.  Emrts.— [To  Mr.  Fullerton.]    Well,  read  it. 

Mr.  Beach. — Well,  I  don't  know. 

Mr,   Fullerton. — I  will  not  read  it. 

Mr.  Kvarts. — Very  well,  say  so. 

Mr.  Fullerton. — I  have  said  so;  if  I  read  it,  it  would  be  because  it  was 
proper  evidence,  and  not  because  you  commanded  it.  [To  the  witness.]  Did 
you  receive  several  letters  from  Mr.  Clarke  ?  A,  I  received  several  letters 
from  him. 

Q.  And  you  are  not  able  to  state  whether  this  is  the  one  you  showed  Mr. 
Beecher?  A.  No,  sir;  I  am  not  able  to  say  this  is  the  one  I  showed  Mr. 
Beecher. 

Mr.  Etartn. — I  desire  that  this  statement  should  be  marked  for  identification. 

Mr.  Fullerton. — I  don't  desire  that  it  shall  be  marked  for  identification. 

Mr.  Erarts. — It  has  been  shown  the  witness. 

Judge  Neilson. — If  he  can  not  identify  it,  counsel  has  a  right  to  with- 
draw it. 

Mr.  Evarts. — He  has  identified  it  originally  as  a  letter  shown  to  Mr.  Beecher, 
and  he  now  says  he  is  in  doubt  whether  it  was  shown  to  Mr.  Beecher,  but 
it  WHS  made  the  subject  of  conversation  with  Mr.  Beecher.  I  want  it 
marked  for  identification. 

Judge  Neilson. — That  leaves  it  to  the  counsel  to  withdraw  the  paper. 

Mr.  Ecarta. — He  withdraws  the  evidence.  It  should  be  in  evidence  that 
this  letter  was  the  subject  of  conversation  between  Mr.  Beecher  and  this 
witness. 

Judge  Xeilron. — And  the  conversation  not  being  given,  as  yet,  I  think 
he  may  withdraw  the  letter. 

Mr.  Evnrts. — If  your  Honor  will  note  my  exception. 

Judge  Neilson. — Yes,  sir. 

Mr.  Ecarts.  —I  ask  that  it  be  marked  for  identification,  as  a  letter  placed 
in  the  witness'  hands,  and  concerning  which  he  has  testified.  Your  Honor 
rules  it  out,  and  we  except,  of  course,  to  your  ruling. 

Mr.  Fullerton. — Wlio  was  this  Mr.  Clarke,  of  whom  you  haver  spoken  ? 
A.  Mr.  Clarke  was  associated  with  Mr.  Tilton  in  T?ie  Oolden  Age. 

Q.  State,  if  you  please,  what  you  mean  by  the  The  Oolden  Aget  A.  Th€ 
OoUlcn  Age  newspaper. 

Q.  Published  where  ?    A.  Published  in  New  York. 

Q.  By  whom  ?    A.  By  Theodore  Tilton. 

Q.  And  when  was  it  started  ?    A.  It  was  started  in  1871. 

Q.  About  what  time  in  that  y.";ar  ?    A.  In  March. 

Q.  How  long  did  it  continue  to  be  published  ?     A.  It  is  being  published 
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now,  I  thiuk,  but  not  with  Theodore  Tilton  as  publisher  and  proprietor.  It 
changed  hands  some  time  ago. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Beecher  about  The 
Golden  Age?    A.  Yes,  sir. 

Q.  When  was  the  first  conversation  ?  A.  The  firiit  conversation  about  The 
Golden  Age  was  in  the  beginning  of  1871,  I  think,  before  the  establishment 
of  it. 

Q.  What  was  that  conversation  ? 

Mr.  EvarUt, — How  is  that  material,  if  your  Honor  please  ?  It  may  be 
material,  of  course,  by  what  was  said. 

Judge  Neilson. — [To  Mr.  Fullerton.]     Did  you  ask  what  was  said? 

Mr.  Fullerton. — Yes,  sir.  [To  Mr.  Evarts.]  That  is  the  way  to  learn  how 
it  becomes  material,  to  listen. 

Judge  Neilson. — Go  on. 

The  Witness. — He  said  he  hoped  Theodore  would  be  successful  in  the 
enterprise,  and  he  said  he  w^ould  like  to  aid,  if  he  could,  in  establishing  the 
paper,  and  I  told  Theodore  of  that,  and  Theodore  said  to  me  he  could  not 
receive  any  aid  from  Mr.  Beecher  in  estal)lishing  the  paper,  and  so  I  told  Mr. 
Beecher.  I  said  to  Mr.  Beecher  that  was  what  Mr.  Tilton  said.  That  is  the 
first  conversation  I  remember  about  it. 

Q.  At  any  subsequent  interview  did  you  have  a  further  conversation  with 
Mr.  Beecher  about  The  Golden  Age  f     A.  Yes,  sir. 

Q.  When  was  that  other  interview  ?  A.  The  other  interview  was  in  1873 
— the  beginning  of  1873,  I  think. 

Q.  State  what  it  was  ?  A.  The  paper  was  dragging — I  said  to  Mr. 
Beecher  that  the  paper  was  dragging,  and  that  Mr.  Clarke  was  trying  to  man- 
age something  about  its  purchase,  that  Theodore  felt  badly  about  the  paper, 
about  its  condition ;  that  it  was  not  prosperous  as  it  should  be,  and  that  he 
wanted  to  write  a  book,  and  then  Mr.  Beecher  said  that  he  would  like  to  help 
the  paper,  and  I  said  to  him  :  '*Mr.  Beecher;  I  don't  see  how  you  can  help  the 
paper;  I  don't  see  how  you  can  subscribe  any  money  to  The  Golden  Age,''''  and 
I  told  him  that  Mr.  Tilton  would  not  take  any  money  from  him — would  not 
allow  me  to  take  any  money  from  him,  directly  or  indirectly,  and  I  didn't 
fee  how  it  was  possible  for  him  to  do  anything;  that  that  matter  had  better 
be  dismissed ;  and  then  I  saw  him  subsequentl}',  and  the  talk  was  renewed 
from  timc^  to  time,  and  as  far  down  as  to  May  the  3d. 

Q.  What  year  ?  A.  1878,  I  think  was  the  year,  and  Mr.  Beecher  said  to 
me,  between  January  4th  and  May,  1873,  that  he  thought  I  could  take  some 
money  and  give  it  to  Theodore  Tilton  as  my  ow^n,  and  that  he  would  not 
know  where  it  came  from,  and  he  would  like  to  have  me  do  it.  I  told  him  I 
didn't  want  to  do  it;  I  could  not  do  it  honorably,  in  my  opinion.  Well,  he 
said,  that  certainly  bread  ought  to  be  kept  in  Theodore's  mouth,  that  I  ought 
to  take  some  money  from  him  (Beecher),  and  feed  it  out  to  him;  that  he 
(Beecher)  could  get  a  mortgage  very  readily,  and  give  me  $5,000,  and  I  said : 
**  Well,  I  don't  want  to  take  it;  "  but  afterwards  I  did  take  it,  and  I  did  feed 
it  out  to  The  Golden  Age  and  to  Theodore.  I  told  Mr.  Beecher  that  Mr.  Til- 
ton was  at  work  upon  his  book,  and  very  much  interested  in  that,  that  I  was 
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very  glad  of  it.  He  said  he  was  very  glad- too,  and  he  would  be  glad  to  assist 
him  in  keeping  him  to  work  at  it.     Finally  I  took  the  money. 

Q.  When  did  you  receive  it  ?    A.  May  2d,  1873, 1  think  it  was. 

Q.  What  was  the  amount  ?    A.  $5,000. 

Q.  And  how  was  it  given  to  you  ?    A.  In  bills. 

Q.  Did  you  give  it  to  him  all  at  once  ?    A.  No,  sir. 

Q.  Where  did  you  deposit  it  ?  A.  With  Woodruff  &  Robinson,  the  firm 
of  which  I  am  a  member. 

Q.  State  whether  Theodore  Tilton  knew  that  you  had  received  that 
money  from  Mr.  Beecher  ?    A.  No,  sir;  he  never  knew  it. 

Q.  When  did  he  learn  it  first  ?    A.  He  learned  it  after  the  publication  of 
my  first  statement,  in  which  the  fact  was  stated. 

Q.  You  never  communicated  it  to  him  before?  A  No,  sir;  never.  I 
told  Mr.  Beecher  that  Mr.  Tracy  wanted  me  to  communicate  it  to  him  in  order 
lo  prevent  the  publication  of  his  statement. 

Q.  I  am  coming  to  that.  Go  on  and  state  what  that  was  ?  A.  Before 
the  publication  of  Mr.  Tilton's  statement  of  July  20th,  Mr.  Tracy  was  at  my 
house 

Mr.  EtnrU, — Well,  we  object  to  that — a  conversation  between  him  and 
Mr.  Tracy. 

Mr,  Fullertoii. — Was  Mr.  Beecher  there  ?  A.  No,  sir;  I  communicated  the 
fact  to  Mr.  Beecher. 

Mr.  Evarts. — [To  the  witness.]  What  passed  between  you  and  Mr. 
Beecher  ? 

Judge  Neilson. — Yes,  sir  but  preliminary  to  that  is  it  proper  to  say 
he  saw  Mr.  Tracy  at  his  house,  and  that  he  made  the  communication  after- 
wards ? 

Mr.  FullerUm. — Did  something  take  place  between  you  and  Mr.  Tracy  ? 
A.  Yes,  sir. 

Q.  Did  you  communicate  that,  whatever  it  was,  to  Mr.  Beecher  ?  A.  Yes, 
sir. 

Q.  What  did  you  communicate  to  Mr.  Beecher  ?  A.  I  told  Mr.  Beecher 
that  Mr.  Tracv  wanted  me  to  communicate  the  fact  that  I  had  received  five 
thousand  dollars  from  Mr.  Beecher  to  give  Mr.  Tilton,  in  order  to  stop  him 
from  the  pul>lication  of  his  statement.  I  said,  when  Mr.  Tracy  wanted  me  to 
tell  Mr.  Tilton  that^  that  that  would  be  a  serious  embarrassment  to  me,  person- 
ally, in  consequence  of  my  having  received  that  money, and  I  said  to  Mr.  Beecher 
that  I  told  Mr.  Tracy  that  I  was  perfectly  willing  to  be  guided  by  him  with 
sound  advice — with  any  moral,  good  reason — with  any  good  nason,  and  I 
would  co-operate  with  him  to  induce  Theodore  Tilton  not  to  publish  his  state- 
ment, but  I  would  not,  oa  any  such  ground  as  that,  undertake  to  stop  its  pub- 
lic ation.  Mr.  Ti-acy  told  me  that  would  cause  me  trouble  if  it  was  published, 
and  I  told  him  if  it  caused  me  trouble,  it  must  cause  me  trouble;  that  I  had 
done  no  wrong  and  I  didn't  fear  any  trouble  that  would  come  from  that. 

Mr,  Evarts, — You  told  that  to  Mr.  Beecher  ?    A.  Yes,  sir. 

Mr,  Fullerton, — What  reply  did  Mr.  Beecher  make  to  that  when  you  told 
I.— 80 
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it  to  him  ?  A.  I  don't  remember  any  reply  that  he  made  particularly;  I  don't 
remember  any  reply  that  he  nunle. 

Mr.  FuUertoii. — [Addressing  Judge  XEn^soN.]  In  the  course  of  the  com- 
munication we  had  to  omit  some  papers  because  we  hadn't  them  present.  I 
now  show  those  papers  thus  submitted  to  the  witness  for  the  purpose  of  hav- 
ing them  identified. 

Q.  [Handing  paper  to  witness.]  What  is  that  paper  you  hold  in  your 
hand  ?     A.  Tliis  is  Mr.  West's  letter  to  Mr.  Beeclier,  of  June  25tl). 

Q.  From  whom   did   you  receive  it  ?     A.  I  received  it  from  3Ir.  Beecher. 

Q.  [Handing  another  paper  to  witness.]  Xow,  pray  tell  me  what  that 
paper  is  ?  I  need  not  ask  that  question,  however.  The  copy  has  been  put  in 
evidence,  and  I  agreed  to  supply  the  original. 

JcDdE  Neilson. — He  may  say  if  that  is  the  original. 

The  Witness. — That  is  in  Henry  Ward  Beech er's  handwriting. 

Mr.  Eparts.— The  card  to  The  Eagle f 

The  Witness. — Mr.  Beecher  sent  the  card  to  The  Eagle  without  my  knowl- 
edge of  it  afterwards,  after  it  had  been  agreed  upon.  That  is  his  hand- 
writing. 

Mr.  FuUcrton. — I  now  offer  the  first  paper  in  evidence.     [Reading.] 

*-New  Yokk,  June2oth,  1873. 
"  Rev.  H.  W.  Be-E(  her: 

*•  Dkau  Sih  :  Moved  hy  a  sense  of  duty  as  a  member  of  Plymouth  Church,  I 
have  decided  to  j>ref»'r  charges  against  Henry  C.  Bowen  and  Theodore  Tilton, 
and  have  requested  Brother  HHllitlay  to  call  a  meeting  of  tlie  Examining  Com- 
miitee   In  order  that  I  may  make  the  charges  before  them. 

"  Thinking  that  you  would,  perliapn,  like  to  be  made  acquainted  with  these 
factrt,  I  called  last  evening  at  Mr.  Beach's  house,  where  I  was  int'ornied  that  you 
had  returned  to  Peekskill :  I, therefore,  write  you  by  early  mail  to-day. 

Yours,  very  truly,  W.M.  F.'  West." 

[Copy  letter  marked  "  Exhibit  No.  mr] 

Mr.  Fulkrton. — If  the  court  please,  I  now  oflfer  the  original  of  Mr. 
Beccher's  card  to  The  Broolhjn  Eagle. 

Judge   Neilson. — Which  we  had  reference  to  the  other  day  ? 

Mr.  FvJhrton. — Which  was  rtad  the  other  day,  and  which  I  now  produce.* 

Mr.  Evarts. — As  we  understand  that  card  wliich  was  undertaken  to  be 
read  from  The  EagJe^  it  appeared  in  the  evidence  that  it  was  altered  by  the 
editor,  if  your  Honor  will  remember;  therefore  it  was  not  really  Mr.  Beecher's 
card,  and  they  had  not  the  original  of  that,  but  my  recollection  is  that  that 
had  relation  to  the  WoodhuU  matter,  and  this  has  nothing  to  do  with  that. 

Mr.  FuUcrton. — No,  sir,  this  is  the  one. 

Mr.  Evarts. — It  lias  not  anything  to  do  with  the  other.  It  is  not  the  mat- 
ter that  was  referred  to  there. 

Mr.  Fvlhrton. — It  is  the  original,  as  far  as  there  is  any  original. 

Mr.  Evarts. — It  has  not  anything  to  do  with  it.  It  is  an  original  paper, 
and  may  be  proper  evidence,  and  may  be  now  ofiered  for  aught  I  know,  but 
this  is  not  the  paper  as  I  understand  it. 

Judge  Neilson. — ^You  have  in  mind  that  it  was  a  paper  that  related  to 
something  else — ^the  Woodhull  paper. 

*  The  reference  is  to  the  evidence  on  p.  406,  ante. 
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Mr,  Evarts, — Yes,  sir. 

Mr,  FulUrton. — Having  got  the  pa|)er  from  The  Brooldyn  Eagle  in  evidence, 
and  having  produced  the  original,  so  far  as  there  is  one,  I  have  discharged 
my  duty  and  fulfilled  my  obligation,  and  if  you  [Mr.  Evarts]  don^t  want  it 
read,  leave  it  out. 

Mr.  EtarU. — This  is  another  card,  and  has  been  in  evidence. 

Mr.  Fullerton. — Yes;  but  I  promised  to  produce  the  original  of  Mr. 
Beecher's.  If  you  complain  that  I  have  fulfilled  my  promise,  then  I  am  sorry 
I  made  it.  I  now  produce  the  original  of  the  article  as  printed  in  The  Eagle^ 
which  the  gentlemen  from  the  other  side  desired.  You  [Mr.  Evarts]  called 
for  the  paper  itself  in  which  it  was  published. 

Judge  Neilson. — The  card  which  you  read  in  reference  to  The  Eagle  com- 
menced with  the  fact  that  The  Eagle  had  not  been  in  accord  with  Mr. 
Beecher  ? 

Mr.  Evarts. — We  waived  that  when  you  [Mr.  Fullerton]  showed  us  in  the 
paper  what  was  a  copy.  We  didn't  care  for  the  original  Eagle  article.  Then 
they  l>egan  to  read  what  was  8up})osed  generally  was  prepared  by  Mr.  Beecher, 
but  it  appeared  it  was  not. 

Judge  Neilson. — There  were  some  alterations  made  in  it. 

Mr.  Fullerton. — Ajid  hence  I  now  produce  that  one  prepared  by  Mr. 
Beecher. 

Mr,  Evarts, — Mot  a  bit  of  it.  That  is  what  was  in  The  Eagle,  just  as  what 
you  read  was  from  The  Eagle. 

Mr.  Fullerton. — And  you  called  for  the  original  of  the  Beecher  article,  and 
I  have  produced  that. 

Mr.  Evarts. — No,  you  are  mistaken  in  thinking  this  original  paper  you 
have  brought  here  has  anything  to  do  with  that. 

Mr.  Fullerton. — I  will  forgive  my  friend  on  the  other  side,  and  we  won't 
go  any  further  with  that.  I  offer  now  in  evidence  the  article  as  published 
iu  The  Brooklyn  Eagle. 

Mr.  Evart4t. — That  we  object  to.     It  has  been  ruled  out  once. 

Judge  Neilson. — ]^Ir.  Fullerton,  how  do  you  connect  Mr.  Beecher  with 
it? 

Mr.  Fullerton. — I  think  it  is  in  evidence  already. 

Judge  Neilson. — Does  not  that  card  commence  with  reference  to  the  fact 
that  The  Eagle  had  not  been  in  accord  with  Mr.  Beecher  ? 

Mr.  Fullerton, — Yes,  sir. 

Judge  Neilson. — ^That  is  the  one  you  read. 

Mr.  Beach. — It  was  partly  read,  I  recollect,  and  then  objected  to  on  the 
ground  that  it  had  been  altered  after  preparation  by  Mr.  Beecher.  It  waa 
then  withdrawn  and  the  original,  as  prepared  by  Mr.  Beecher,  was  read. 

Judge  Neilson.— [To  Mr.  Beach.]     You  think,  then,  it  was  not  all  read, 

Mr.  Beach. — It  was  not  all  road,  as  I  recollect  the  course  of  the  evidence, 
and  now  we  propose  this  as  it  was  published  and  afterwards  submitted  to  Mr. 
Beecher  on  his  return  from  a  temporary  absence,  and  adopted  by  him. 

Mr.  Evarts. — That  may  be,  and  that  is  new  evidence. 

Judge  Neilson. — Very  well,  we  will  take  it  in  that  view. 


468  TESTIMONY    OF    F.    D.    MOULTOJS\  [10th  Day. 

Mr.  Evarts. — He  has  not  said  that  yet. 

Mr.  FuUerton. — [Beginning  to  read.]    '*  To  the  editor  of  the  Brooklyn  BagU 


Mr.  EvarU. — We  don't  understand  that  this  is  material. 

JuDOE  Neilson. — Counsel  suggests  he  will  connect  Mr.  Beecher  with  it. 

Mr,  FulUrtou. — He  has  already  connected  him  with  it,  but  I  will  do  it 
over  again. 

Q.  What  did  Mr.  Beecher  say  to  you  in  reference  to  the  article  published 
in  Tlie  Brooklt/n  Eagle  ?    A.  He  thanked  me  for  it. 

Mr,  Beach. — He  said  that  before. 

Mr.  FuJhrton. — He  said  that  emphatically  and  distinctly. 

Judge  Neilson. — This  article  ?    A.  Yes,  sir. 

Mr,  FuUerton. — [Reading.] 

•*  To  the  Editor  of  the  Brooklyn  Eagle  : 

**  In  a  long  and  active  life  in  Brooklyn  it  has  rarely  happened  that  The  Eagle 
and  myself  have  been  in  accord  on  questions  of  common  concern  to  our  fellow- 
citizens.  I  am  for  this  reason  impelled  to  acknowledge  the  unsolicited  confidence 
and  regard  of  whidi  the  columns  of  Tfie-  Eaglf.  of  late  bear  testimony.  I  have  just 
returned  to  the  city  to  learn  that  application  has  been  made  to  Mr.^*.  Victoria  Wood- 
hull  for  letters  of  mine  supposed  to  contain  information  resp'^cting  certain  in- 
famous stories  against  m»^.  1  have  no  objection  to  have  The  Eagle  state  in  any 
way  ius  deeinn  fit,  that  Mrs.  Woodhull,  or  any  oih'.^r  p;^rsm  or  persons  who  may 
have  letters  of  mine  in  their  pos.session,  have  my  cordiU  c  >nsent  to  publish 
them.  In  this  connection,  and  at  this  time.  I  will  only  Hdd  that  the  stories  and 
rumors  which  have  for  some  time  past  been  circulated  ab  mt  me,  are  grossly  un- 
true, and  I  stamp  them  in  general  and  in  particular  as  utterly  false. 

'*  Respectfully, 

"  Henry' Waud  Beecheb.** 

[Paper  marked  "  Exhibit  No.  55."] 

Q.  In  one  part  of  your  testimony  you  speak  of  a  statement  read  to  Mr. 
Beecher,  and  used  this  observation:  **  I  will  read  one  clause  from  it,  and  if 
you  can  stand  that  you  can  stand  the  whole  of  it,  or  any  part  of  it,"  or  words 
to  that  effect.  You  stated  it  referred  to  a  letter  of  Mrs.  Tilton,  or  a  statement 
of  Mrs.  Tilton  to  Dr.  Storrs.  [Handing  paper  to  witness.]  Look  at  the 
paper  which  I  now  show  you,  and  say  whether  that  is  the  paper  to  which  you 
referred  ?  [To  Judge  Neilson.]  The  presentation  of  this  paper  was  deferred, 
because  it  was  not  present  at  the  time.  As  I  stated  to  your  Honor,  we  have 
been  a  little  embarrassed  by  the  unfortunate  and  serious  illness  of  Judge 
Morris. 

T'le  Witness. — ^Yes,  sir,  that  is  the  letter. 

Mr.  Eoarts. — If  your  Honor  please,  we  can  look  at  this  paper  during  the 
recess. 

Judge  Neilson. — ^Yos,  sir. 

AFTERNOON  SESSION. 

Mr.  FuUerton. — ^If  your  Honor  please,  I  now  offer  in  evidence  the  paper 
which  was  shown  the  witness  before  the  recess. 

Mr,  Evarts. — What  has  he  testified  to  about  that  ? 

Mr.  FuUerton. — He  referred  to  it,  and  I  called  his  attention  to  that  refer- 
ence and  asked  if  this  was  the  paper  to  which  he  made  that  reference. 
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Mr,  Evarts. — This  is  a  paper  concerniDg  which  all  that  appears  from  its 
face  is  that  under  the  date  of  December  16,  1872 — or  the  15th ;  I  don't  know 
which  it  is — it  is  signed  by  Mrs.  Tilton  and  is,  I  suppose,  in  her  handwritings 
isn't  it  ? 

Mr.  Fullerton, — Yes. 

Mr.  Evarts. — It  is  not  addressed  to  any  person,  and  I  do  not  understand 
any  present  state  of  the  testimony  that 'connects  it  with  Mr.  Beecher.  I  may 
perhaps  be  inadvertent  to  something  that  has  been  said  by  this  witoess,  but 
notliin'g  has  been  presently  said  on  the  subject. 

Judge  Neilson. — What  is  your  view  about  it,  Mr.  Fullerton  ? 

Mr.  Fullerton. — ^In  one  stage  of  Mr.  Moulton's  testimony,  he  related  an  in- 
tenMew  between  himself  and  Mr.  Beecher  and  Mr.  Tilton,  when  Mr.  Tilton 
read  to  him  a  statement,  or  a  part  of  a  statement,  that  he  proposed  to  make, 
sayintT,  **I  will  read  you  one  extract  from  it,  and  if  you  can  stand  that  you 
can  stand  the  whole."  And  I  think  the  language  was  made  use  of  as  having 
been  quoted  from  the  statement  of  Mrs.  Tilt<m,  made  to  Dr.  Storrs,  and  my 
friend  upon  the  other  side  called  for  that  statement  because  a  quotation  was 
made  from  it.  I  now  produce  the  original  statement  from  which  the  language 
was  borrowed,  namely,  the  statement  of  Mrs.  Tilton  to  Dr.  Storrs,  or  which 
was  used. in  that  conversation  with  Dr.  Storrs. 

Jl'dge  Neilson. — I  do  not  think  that  is  sufficient. 

Mr.  Evarts. — Your  Honor,  we  will  consider  a  moment.  [To  Mr.  Fuller- 
ton.]     Can  you  turn  to  that  part  of  the  evidence  ? 

Mr.  Fullerton. — I  could  not  now.  I  will  ask  the  witness,  then,  a  further 
question. 

Mr.  Ecarts. — Your  Honor  will  remember,  as  my  learned  friend  has  stated, 
that  there  was  a  long  statement — what  has  sometimes  been  called  the  **  true 
story  " — which  it  was  said  was  read  to  Mr.  Beecher. 

Judje  Xeilson. — And  it  was  finally  allowed  to  be  given  as  a  conversation. 

Mr.  Ecarts.  —Yes,  sir;  your  Honor  finally  allowed  a  certain  passage  out  of 
it.     Tlie  paper  we  did  not  have  here,  you  remember. 

Judge  Neilson. — No. 

Mr.  Evarts. — A  certain  passage  out  of  it  was  permitted  to  be  given  in  evi« 
dence. 

Judge  Neilson. — As  a  conversation  merely. 

Mr.  Ecarts, — As  a  conversation. 

Judge  Neilson. — I  said  to  Mr.  Fullerton,  I  do  not  think  that  draws  his 
letter  in.     If  you  adhere  to  your  objection,  I  will  rule  it  out. 

Mr.  Evarts. — Yes,  I  am  going  to  see  how  we  stand. 
.    Mr.  Fullerton. — It  is  ruled  out. 

Mr.  Evarts. — No,  it  is  not  ruled  out. 

Judge  Neilson. — I  say,  if  he  stands  upon  the  objection,  I  will  rule  it  out. 

Mr.  Ecarts. — And  I  have  asked,  for  the  sake  of  information,  what  he 
stated  in  the  evidence.  [Referring  to  the  stenographer's  minutes.]  Mr. 
Fullerton  says,  after  the  discussion  between  us,  ''  Go  on  and  state  the  com- 
munication. What  did  Mr.  Tilton  say  to  Mr.  Beecher  upon  that  occasion  ? 
A.  Mr.   Tilton  said  to  Mr.  Beecher,  *Mr.  Beecher,  there  is  one  thing  in  this 
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statement,  which,  if  you  can  jstand,  you  can  stand  any  part  of  it.  '  Elizabeth 
has  stated  that  you  solicited  her  to  become  a  wife  to  you,  together  with  all 
that  that  implies,  and  I  will  read  to  you  that  part  of  the  statement.' 

And  he  did  read  to  Mr.  Beecher  that  part  of  the  statement."  Now,  where 
does  this  letter  come  in,  to  that  ? 

Mr.  Morris, — That  is  from  this  statement. 

Mr.  EvarU, — Where  is  the  witness'  statement  that  it  is  from  this  ? 

Mr.  FuUerton. — ^I  don't  know  where  it  is.      I  know  it  is  there  somewhere. 

Mr.  Etarta. — I  don't  see  it. 

Mr,  Fullerton. — ^I  will  withdraw  it,  then ;  it  takes  so  much  time. 

Mr.  Ecarts. — No,  if  your  Honor  please ;  you  will  hear  what  I  have  to  say 
about  it. 

Mr.  FuUerton. — I  withdraw  it. 

Mr.  Evarts. — Well,  you  don't  withdraw  it  (m  my  objection,  unless  you 
hear  what  I  have  to  say. 

Mr.  Fullerton. — I  withdraw  it  on  your  objection,  and  on  the  delay  which 
follows  it. 

Mr,  Evarts. — My  delay  is  my  own  affair. 

Mr.  Fullerton. — And  partly  mine. 

Mr.  Evarts. — Now,  if  your  Honor  please 

Mr.  Beacti. — What  is  the  gentleman  speaking  to  ?  We  have  withdrawn 
the  offer. 

Mr.  ^rar^«.— Perhaps  I  shall  speak  to  that. 

Mr,  Beaeh, — ^To  our  withdrawal  of  the  offer  ? 

Mr.  Evarts. — Yes,  sir.  Now,  if  your  Honor  please,  the  counsel  has 
informed  us  that  there  was  some  connection  of  this  paper  with  what  was 
legitimately  in  evidence,  and  that  that  connection  was  found  in  the  examina- 
tion of  this  witness  concerning  the  *'  true  story  *'  that  was  rend,  and  that  it 
was  stated  that  the  passage  in  the  ''true  story  "  which  was  called  to  Mr. 
Beecher's  notice,  and  concerning  which  be  was  told  if  he  could  stand  that, 
he  could  stand  anything  that  there  was  in  the  proposed  publication — that 
that  passage  was  an  extract  from  this  letter.  That  is  the  statement  as  you 
make  it. 

Mr.  Beaeh. — Oh  I  no. 

Mr.  Fullerton. — And  which  you  deny. 

Mr.  Evarts. — Now,  if  that  be  so  in  the  evidence,  then  the  paper  may  be 
admissible.  I  have  turned  to  this  passage  of  the  examination  of  the  wit- 
ness, and  I  do  not  find  anything  of  the  kind. 

Judge  Neilson. — I  do  not  recollect  any  statement  referring  to  this  letter 
in  that  conversation. 

Mr.  Evarts. — Now,  of  course  che  counsel  has  a  right  to  withdraw  the 
l)aper  entirely. 

Mr.  Beach. — There  is  a  slight  mistake  in  the  statement  of  the  counsel 
which  I  think  should  be  corrected.  Your  Honor  did  not  permit  any  part  of 
that  statement  to  be  read — merely  ruling  that  the  witness  could  state  the 
conversation  that  occurred  between  him  and  Mr.  Beecher,  without  reference 
to  the  statement.     You  ruled  it  all  out. 
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Judge  Neilson. — I  do  not  recollect  that  this  letter  was  referred  to  in  that 
;:  nnection.     You  will  withdraw  it,  then,  for  the  present. 

Mr,  Fvllerton. — We  withdraw  it,  yes,  sir,  on  the  objection  being  made 
upon  the  other  side. 

Mr.  Ecarts. — 'No. 

Mr.  Fullcrton. — I  know  my  reason  for  withdrawing  it  better  than  you  do, 
usd  that  is  because  you  object  and  spend  a  good  deal  of  time  upon  it.  Now, 
do  you  withdraw  your  objection  to  this  paper  ? 

3fr.  Evarts. — I  do. 

Mr.  Ffilhrton. — Then  we  will  consider  whether  we  put  it  in;  and  having 
atrother  pjiper  in  the  Imnds  of  the  witness,  I  will  go  on  with'  the  testimony 
upon  that  point. 

Q.  What  paper  have  you  in  your  hand  now  ?  A.  A  letter  from  Mr. 
Beecher,  sir. 

Q.   Addressed  to  whom  ?    A.  To  me. 

Q.  Was  it  received  by  you  ?    A.  It  was:  yes,  sir. 

Q.  About  the  time  of  its  date  ?     A.  Yes,  sir. 

Mr.  FuUerton. — I  offer  it  in  evidence.  It  is  one  of  those  letters,  sir,  which 
was  mislaid,  and  was  not  put  in  in  its  proper  order.  Shall  I  read  it,  Mr. 
Fvarts  ? 

Mr,  Evarts. — I  think  so. 

Mr.  Fvllerton.  — [Read  ing.  ] 

•'  My  Dear  Fuiend  :  I  sent  on  Friday  or  Saturday  the  portrait  of  Titian,  to 
the  8tore,  for  you.     I  hope  it  may  suit  you. 

"  I  hiwe  been  doinu^  ten  men's  work  this  Winter — partly  to  make  up  lost  time : 
-partly,  because  I  live  under  a  cloud,  feeling  every  month  that  I  may  be  doing 
my  last  work,  and  anxious  to  make  the  most  of  it. 

'*  When  Esau  sold  his  birthright  he  found  '  no  place  for  repentance,  tho*  he 
M)ught  it  carefully,  with  tears.*  But,  I  have  one  abiding  comfort.  I  have  known 
you,  and  found  in  you  one  who  has  given  a  new  meaning  to  friendship.  As  soon 
as  warm  days  come,  1  want  you  to  goto  Peekskill  with  me. 

"  I  am  off  in  an  hour  for  Mass. — to  be  gone  all  the  week. 

"I  am  urging  forward  my  second  vol.  of  'Life  of  Xt.' — for — ^^  the  night 
Cometh  when  no  man  c:in  work.' 

*'  With  much  attbction  ami  admiration,  yours  truly, 

•'  Mch.  25,  72,  Monday  morning.  H.  W.  B." 

[Letter  marked  "  Exhibit  No.  50. "J 

Mr.  FuUerton. — The  objection  being  withdrawn  to  this  paper,  which  I 
offered  a  moment  since,  I  now  read  the  paper  in  evidence.     [Reading.] 

"  Dec.  16,  1873. 

'*  In  July  1870,  prompted  by  my  duty,  I  informed  my  husband  that  Mr. 
H.  W.  Beecher,  my  friend  and  pastor,  had  solicited  me  to  be  a  wife  to  him, 
together  with  all  that  this  implied. 

"  Six  uionth.s  afterward  my  husband  felt  impelled  by  the  circumstances  of 
a  conspiracy  against  him  in  which  Mrs.  Beecher  had  taken  part  to  have  an  inter- 
view  with  Mr.  Beecher. 

**  In  order  that  Mr.  B.  might  know  exactly  what  I  had  said  to  my  husband,  I 
wrote  a  brief  statement  (I  have  forgotten  in  what  form)  which  my  husband 
showed  to  Mr.  Beecht*r.  Late  the  same  evening  Mr.  B.  came  to  me  (lying  very 
Hick  at  the  time)  and  filled  me  with  distress  saying  I  had  ruined  him — and  want- 
ing to  know  if  I  meant  to  appear  against  him.  This  I  certainly  did  not  mean  to 
«lo.  and  the  thoujrht  was  agonizing  to  me.  I  then  signed  a  paper  which  he 
wrote,  t^)  clear  him  in  case  of  a  trial.      In  this  instance,  as  in  most  others,  when 
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abflorbed  by  one  great  interest  or  feeling,  the  harmony  of  ray  mind  is  entirely 
disturbed,  and  I  found  on  reflection  that  this  paper  was  ho  drawn  as  to  place  me 
most  unjustly  against  my  hunhand,  and  on  the  side  of  Mr.  Beecher.  So  in  order 
to  repair  so  cruel  a  blow  to  my  long-sutferin^  husband  I  wrote  an  explanation  of 
the  tirst  paper  and  my  .signature.  Mr.  Moulton  procured  from  Mr.  B.  the  state- 
ment which  I  gave  Uy  him  in  my  agitation  and  excitement,  and  now  holds  it. 

*'  This  ends  my  connecti<m  with  the  case. 

Elizabeth  R.  Tilton. 

«•  P.S  —This  statement  is  made  at  the  request  of  Mr.  Carpenter  that  it  may 
be  shown  confidentially  to  Dr.  Storrs,  and  other  friends,  with  whom  my  husband 
and  I  are  consulting;." 

[Letter  marked  "  Exhibit  No.  57."] 

Mr.  Beach. — Is  there  any  date  to  it  ? 

Mr.  Fullerton. — Yes;  I  gave  the  date. 

Mr,  Beach. — What  was  it  ? 

Mr.  Fullerton.— Dec.  16,  1872. 

Mr.  Shearman. — You  give  it  as  Dec.  16  ? 

Mr.  Fullerton. — Yes,  sir;  it  is  so  printed. 

Mr.  EvartH. — I  ask  your  Himor's  and  the  jury's  attention  to  the  change  of 
date  there. 

Mr.  Shearman. — It  was  originally  written  **15th,"  but  is  altered  lo 
*16th." 

Mr.  Starts. — It  is  a  question  of  the  inspection  of  the  paper. 

Mr.  Fullerton. — I  may  say,  with  as  much  propriety,  that  it  was  written 
the  15th,  and  remains  the  15th  still. 

Mr.  Evarts. — Which  way  do  you  put  it  ? 

Mr.  Fullerton. — I  don't  put  it  any  way. 

Mr.  Emrt4. — Then  the  paper  will  speak  for  itself,  if  you  don't  speak  for  it. 

Mr.  Fullerton. — I  don't  speak  for  it. 

Mr.  Evarts. — I  suppose  the  piiper  will  speak  for  itself. 

Mr.  Fullerton. — Then  you  should  not  say  anything  more  about  it. 

Mr,  Evarts. — Well,  we  want  to  understand  it. 

Mr.  Fullerton. — Well,  if  you  think  there  is  a  point  there,  you  are  entitled 
to  all  the  advantage  of  it.  I  don't  see,  myself,  that  it  makes  any  difference 
"whether  it  is  the  15th  or  16th.     It  looks  like  either. 

Mr,  Emrts. — Well,  we  will  see. 

Mr.  Fullerton. — Commencing  on  Dec.  26,  1870,  and  ending  with  the  in- 
vestigation before  the  committee  of  Plymouth  Church,  how  frequently  did 
Mr.  Beeclier,  as  near  as  you  can  now  state,  visit  you  at  your  bouse  ?  A.  Vei*y 
many  times,  sir;  he  was  the  most  frequent  visitor  with  the  exception  of  my 
partner,  who  came  every  morning  to  the  house. 

Q.  Well,  give  the  jury  some  idea  of  the  frequency  of  his  visits  when  he 
was  in  the  city  ?  A.  In  the  first  part  of  1871  he  was  at  my  house  about  every 
day,  sir,  and  sometimes  twice  a  day ;  and  after  I  returned  from  the  South, 
March  2,  he  came  there  frequently  when  he  was  in  town ;  it  is  pretty  hard  for 
me  to  express  how  frequently ;  sometimes  once  a  day  and  sometimes  twice  a 
day,  and  in  1872  the  same. 

Q.  And  at  what  hours  during  the  day  ?  A.  No  particular  hours  ;  he 
would  come  in  the  morning  and  come  in  the  evening,  and  come  on  Sundays* 
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Q.  How  early  in  the  morning  ?  A.  He  would  come  sometimes  before  I 
was  out  of  bed,  sir. 

Q.  And  how  late  at  night  ?  A.  After  his  Sunday  service,  and  very  late 
during  the  evenings  of  the  week. 

Q.  At  how  late  an  hour  in  the  evening  have  you  known  him  to  call  ?  A. 
I  have  known  him  to  come  after  church  service,  between  9  and  10  o'clock. 

Q.  If  he  visited  you  at  your  place  of  business  in  New  York,  state  the 
fact  ?     A.  Yes,  sir. 

Q.  How  frequently  did  he  visit  you  there  ?  A.  Not  very  frequently,  sir; 
he  was  not  a  regular  visitor  at  the  oflSce ;  he  would  come  when  an  emergency 
demanded  it;  as,  for  instance,  during  the  sessions  of  the  council,  he  came  to 
see  me  after  the  Storrs  speech. 

Q.  When  did  his  visits  cease,  either  at  the  house  or  store  ?  A.  I  think, 
sir,  that  he  did  not  come  to  my  house  after  the  18th  of  July,  1874;  I  think 
that  was  the  last  date. 

Q.  You  called  my  attention  during  the  recess  to  a  correction  that  you 
wanted  to  make  in  your  testiracmy;  you  are  at  liberty  to  do  that  now.  A. 
Yes,  sir;  it  is  with  regard  to  the  West  charges;  I  seem  to  have  confused  the 
letter  of  Mr.  West,  of  June  25,  with  the  charges  that  Theodore  Tilton 
brought  to  my  house  in  the  Fall;  I  don't  know  that  it  amounts  to  very  much, 
yet  I  thought  it  best  to  correct  it;  I  say  that  I  talked  with  Mr.  Beecher  about 
the  charges  of  West;  it  was  about  the  letter  of  West  of  June  25. 

Q.  The  one  tluit  has  been  put  in  evidence  to-day  ?    A.  Yes,  sir. 

Q.  And  what  was  it  that  he  wanted  to  go  over  until  after  vacation  ?  A. 
The  investigation  that  West  had  notified  him  of. 

Q.  And  when  did  you  see  the  charges  ?    A.  In  the  fall,  I  believe. 

Q.  The  Fall  subsequent  to  this  letter  of  the  25th  of  June?    A.  Yes,  sir. 

Q.  And  it  was,  then,  in  the  Fall  that  you  called  Mr.  Beecher's  attention 
to  the  charges?  A.  Yes,  sir;  I  had  a  conversation  with  him  about  the 
charges.     I  did  not  show  him  that  paper. 

Mr,  FulUrton. — If  your  Honor  please,  that  closes  the  direct  examination 
of  Mr.  Moulton,  but  at  the  same  time,  I  desire  to  say  to  your  Honor  that  in 
the  great  number  of  exhibits  that  we  have  been  compelled  to  handle,  and  the 
great  number  of  subjects  to  which  we  have  been  compelled  to  call  the  atten- 
tion of  the  witness,  we  may  have  omitted  something,  and  I  wish  it  under- 
stood now  that  there  is  nothing  reserved  on  our  part  at  all  intentionally,  and 
if  anything  is  omitted,  it  is  entirely  unintentional. 

Judge  ^Jkilson. — If  an  omission  appear  to  be  inadvertent,  you  will  be 
able  to  correct  it. 

Mr,  Etarts. — Now,  I  ask  your  Honor's  attention  to  this  correction  that  the 
witness  has  made.  Certain  papers  were  produced,  to  wit,  a  summons  and  a 
copy  of  the  proposed  charges  or  actual  charges  made  by  Mr.  West,  and  the 
witness  testified  to  a  conversation  which  he  had  with  Mr.  Beecher  concerning 
those  charges  as  there  set  down,  and  that  one  part  of  the  conversation — no 
matter  for  any  of  the  rest  of  it  for  the  purpose,  at  present — was  that  Mr. 
Beecher  wanted  the  consideration  of  them  postponed  until  after  the  vacation. 
Well,  now,  upon  his  correction,  it  appears  that  there  was  no  suih  paper  in 
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existence  before  the  vacation,  and  there  was  therefore  no  conversation  be- 
tween him  and  Mr.  Beecher  about  that  paper  as  of  the  date  which  he  has 
given  for  it;  and  if  the  correction  that  he  makes  is  allowed,  and  takes 
place — of  course,  it  is  allowable  for  the  witness  to  correct  himself — wily,  all 
the  evidence  on  the  subject  of  a  conversation  concerning  those  papers,  with 
Mr.  Beecher,  on  which  alone  the  making  them  evidence  was  permissible, 
falls  through.  Now,  whether  my  learned  friend  is  able,  or  expects  to  recall 
the  matter  as  evidence  by  conversations  concerning  them  at  n  later  date,  I  do 
not  know;  it  is  for  him  and  his  witness  between  them  to  determine;  but  at 
present  the  correction,  as  it  seems  to  me,  strikes  out  all  the  evidence  con- 
cerning a  supposed  conversation  with  Mr.  Beecher  regarding  those  papers. 

Judge  Neilson. — And  applies  it  to  the  letter. 

Mr,  Ecarfs, — That  is  for  him  to  say,  whether  he  applies  it. 

Mr.  Beach. — He  has  said  it. 

Mr.  Etar!)*. — Well,  but  the  letter  does  not  contain  the  charges.  How  can 
he  talk  about  them  ?    They  were  not  in  existence. 

Mr.  Fullertoh. — It  certainly  must  relieve  the  embarrassment  of  the  witness, 
having  fallen  into  such  an  error,  when  he  finds  that  the  learned  counsel  have 
fallen  into  a  still  greater  one  about  a  very  recent  transaction,  because  he  mis 
apprehends  the  testimony  as  originally  given  as  well  as  the  correction  now 
made.  The  correction  is  this,  that  in  speaking  of  the  West  charges,  he  spoke 
of  them  as  having  been  sent  to  him  at  about  the  same  time,  whereas  he  says 
now  the  letter  of  Mr.  West  addressed  to  Mr.  Beecher,  saying  that  he  was 
going  to  make  charges,  was  the  first  one  that  was  sent  to  him,  and  that  it 
was  with  reference  to  it,  and  to  it  alone,  that  he  had  the  conversation  with 
Mr.  Beecher  in  the  firj^t  instance,  when  Mr.  Beecher  wished  the  examination 
which  was  there  threatened  to  go  over  until  after  the  vacation — until  the 
autumn.  Now,  so  far  as  the  conversation  which  he  related  as  having  taken 
place  in  the  summer,  it  relates  to  that  paper,  the  witness  says,  and  not  to 
the  charges. 

Judge  Neilson. — So  I  understand  now. 

Mr.  Fullerton. — And  that  the  charges  came  the  following  autumn,  and 
that  he  then  showed  them  to  Mr.  Beecher,  and  that  the  conversation  which 
refers  to  the  charges  did  not  take  place  then,  but  took  place  in  the  autumn. 

Mr.  Eoarts. — That  is  what  he  has  not  said. 

Mr.  Fnllerton. — Yes,  he  has  said  just  that. 

Mr.  Evarts. — That  is,  I  think,  what  he  may  say  some  time  or  other,  but 
he  has  not  said  it  yet.  Your  Honor  will  see  what  the  examination  was. 
[Reading  from  the  testimony  of  Jan.  15.]  * 

Mr.  EvarU, — Now,  I  am  not  objecting  to  the  witness  correcting  a  state- 
ment that  is  made,  the  correction  being  that  there  never  was  any  such  con- 
versation concerning  Mr.  West's  charges  as  brought  to  him  by  Mr.  Tilton 

Mr.  Beach. — That  is  not  his  correction. 

Mr,  Eva?'t8. — At  that  time.  Therefore  I  say  what  you  have  got  here  goes 
oat. 

Mr,  Fullerton, — No,  no. 

*  Ante^  p.  407,  the  passage  between  figures  (1)  and  ^2). 
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Mr,  EvarU, — Well,  that  is  my  statement — it  goes  out.  If  you  admit  that 
a  conversation  concerning  the  charges, — concerning  a  paper  wliich  is  presently 
before  them,  brought  by  Mr.  Tilton,  now  that  there,  as  it  appears,  was  nt» 
such  paper  before  them,  that  no  such  paper  was  brought  by  Mr.  Tilton,  and 
that  instead  of  that  there  was  a  letter,  not  containing  the  charges,  but  a  letter 
written  by  Mr.  West  to  Mr.  Beecher,  which  Mr.  Beecher  brought  to  Mr. 
Moulton.  Now  how  are  you  going  to  put  those  two  conversations  together  ? 
You  may  take  the  witness  up  and  examine  him  as  to  what  occurred  when  Mr. 
Beecher  brought  that  letter,  and  you  may  take  him  up  and  examine  as  to  what 
occurred  in  the  fall  when  the  charges  were  brought — ^if  Mr.  Beecher  was 
present,  for  it  does  not  appear — but  we  can  not  have  a  substitution  of  this 
testimony  as  it  stands,  as  being  evidence  that  has  been  given  by  this  witness 
either  in  regard  to  the  letter  of  West  to  Beecher  in  the  early  summer — because 
it  does  not  profess  to  be — nor  in  regard  to  the  charges  of  West  in  the  fall, 
because  he  has  testified  that  he  had  no  such  conversation  in  the  fall. 

Judge  Neilson. — ^I  think  this  misapprehension  had  better  be  cleared  up, 
Mr.  Fullerton. 

Mr.  Fullerton, — I  will,  to  gratify  the  counsel  upon  the  other  side,  and 
solely  for  that  purpose. 

Q.  Now,  state  what  occurred  between  you  before  the  summer  vacation,  in 
regard  to  anything  with  which  Mr.  West  was  connected.  A.  I  received  the 
letter  of  June  the  25th,  froui  Mr.  West  to  Mr.  Beecher,  from  Mr.  Beecher,  and 
we  talked  about  those  charges,  and  he  wanted  it  to  go  over  the  summer  vacar- 
licm — he  wanted  that  matter  to  go  over  the  summer  vacaticm. 

Mr.  EvnrU. — What  was  said  we  are  entitled  to. 

Mr.  Fullerton. — Yes;  what  was  said  ?  A.  Mr.  Beecher  said  that  he  hoped 
the  matter  could  go  over  the  summer  vacation,  and  that  then  we  could  find  a 
way  to  deal  with  it;  I  saw  him  in  the  fall. 

Judge  Xeilson. — That  was  with  reference  to  the  letter?  A.  Yes,  sir, 
with  reference  to  the  letter  of  June  25. 

Mr.  Fullerton. — The  letter  threatening  the  charges  ?    A.  Yes,  sir. 

Mr.  Etarts. — Well,  the  letter. 

Q.  And  did  you  approve  of  this — having  it  go  over  till  Fall  ?  A,  Yes, 
sir. 

Q.  What  occurred  then  in  the  fall  with  reference  to  the  charges,  when 
they  came  ?  A.  In  the  fall,  the  charges  of  Mr.  West  were  made,  and  the 
paper  that  I  have  seen  here  in  court  was  brought  to  me  by  Mr.  Tilton,  and  I 
saw  Mr.  Beecher  and  Mr.  Tilton  together,  and  it  was  decided  whift  should  be 
the  reply;  and  Mr.  Tilton  said  to  Mr.  Beecher,  **I  will  claim  my  non- 
membership,  and  thus  will  prevent  my  being  cited  before  the  church."  And 
he  did  write  a  letter,  and  send  it  to  Mr.  Tallmadge,  I  think — if  I  am  correct 
about  that — and  then  Mr.  Beecher  said  to  him,  in  my  presence,  afterwards, 
**  Theodore,  God  inspired  you  to  write  that  letter." 

Q.  Now,  in  this  conversation  that  you  have  last  spoken  of  between  your 
self,  Mr.  Beecher,  and  Mr.  Tilton,  state  whether  the  West  charges  were  then 
and  there  present  ?     A.  I  don't  remember  that  they  were. 

Q.  They  were  the  subject,  however,  of  the  conversation  ?     A.  They  were 
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the  subject  of  the  conversation.     I  think  that  Mr,  Tilton  had  them  in  his 
possession  there  ;  I  think  so ;  I  did  not  have  them  in  my  possession. 

Q.  Were  they  taken  out  and  exhibited,  do  you  remember  ?  A.  Mr.  Tilton 
had  them  in  his  possession.  I  don^t  remember  whether  he  exhibited  them  or 
not.  My  impression  is  that  he  did — I  could  not  swear  that  he  did.  They 
were  the  subject  of  conversation,  however. 

Mr.  Eoarts. — Those  West  charges,  as  they  now  stand  on  the  evidence,  are 
not  entitled  to  be  read.  We  ask  that  they  be  struck  out.  The  foundation 
upon  which  he  rested  them  as  evidence  has  disappeared. 

Judge  Neilson. — He  said  before  that  he  could  not  sav  that  Mr.  Beecher 
Baw  them. 

Mr.  Etarts. — Well,  but  he  said  that  he  had  them  there,  and  that  he  stated 
them  to  him.  I  submit  to  your  Honor  that  that  exhibit  must  be  struck  oat 
as  not  supported  by  any  evidence. 

Judge  Neilson. — I  will  look  at  the  evidence  as  it  stands.  If  it  is  not 
supported,  it  will  be  struck  out. 

Mr.  Etarts. — Your  Honor  understands  our  point. 

Judge  Neilson. — Yes,  sir;  I  can  not  recall  it  all  now. 

Mr.  Erarts. — No,  we  will  not  interrupt  your  Honor  at  present.  We  make 
the  point,  and  if  your  Honor  rules  against  us,  we  shall  except. 

Judge  Neilson. — Yes,  sir. 

Mr.  Beach. — My  friend  has  read  from  the  previous  testimony  of  Mr.  Moul- 
ton,  that  at  some  lime  Mr.  Moulton  stated  those  West  charges  to  Mr.  Beecher. 

Mr.  Evarts. — Yes,  sir^,  in  the  summer,  which  happened  to  be  some  months 
before  they  were  in  existence. 

Judge  Neilson. — But  that  same  evidence  now  applies  to  a  later  interview. 

Mr.  Morris. — He  corrects  it. 

Mr.  Evarts. — He  corrects  it.  When  he  is  asked  whether  the  charges  were 
there,  or  exhibited,  or  produced,  he  does  not  know. 

Mr.  Fullerton. — I  will  ask  him  about  it. 

Mr.  Ecarts. — He  can  not  know  any  better  now — better  than  he  knew  three 
months  ago. 

Mr.  Fullerton. — What  was  said  in  regard  to  the  West  charges  at  this  inter- 
view between  yourself,  Mr.  Beecher,  and  Mr.  Tilton  ?  Let  us  have  it  again. 
A.  Mr.  Tilton  said  he  was  going  to  plead  his  non-membership  of  the  church, 
and  therefore  could  not  be  cited  down — to  prevent  his  being  cited  before  the 
church  for  trial. 

Judge  Neilson. — He  asked  you  what  was  said  about  the  charges. 

¥r.  Beach. — The  question  put  to  you  is  whether  anything  was  said  there, 
and  if  so,  what,  in  regard  to  the  nature  or  character  of  the  West  charges. 

Mr.  Evarts. — Yes,  that  is  the  question  j)ut  now ;  it  has  not  been  before. 

Mr.  Fullerton. — Yes,  it  was  before — the  previous  question. 

Mr.  J^/zr««.— Well  I 

Mr.  Beach. — We  propose  to  put  it  again. 

Mr.  Evarts. — That  could  never  happen — that  conversation. 

Mr.  Fullerton. — It  did  happen.     It  did  not  happen  in  the  summer. 

Judge  Neilson. — One  at  a  time. 
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The  Witnems. — What  is  the  question  ? 

Mr,  Fuller  ton. — What  was  said  in  the  conversation  between  yourself,  Mr 
Beecher,  and  Mr.  Tilton  in  regard  to  the  West  charges  against  Mr.  Beecher  ^ 

Mr.  Beach. — The  nature  of  them. 

Mr.  Evarts. — That  is  a  leading  question.  This  witness  has  made  three 
answers  thnt  he  don^t  remember.  He  has  been  asked  three  times  what  was 
said,  and  the  nnswer  was  that  .Tilton  would  write  a  card  declining. 

Mr.  Beach. — Now,  the  witness  should  not  be  pnt  in  a  false  position.  I 
think  the  witness  has  l)cen  misled  by  the  form  of  the  question  that  was  put 
to  him  concerning  what  was  said  on  the  subject  of  the  West  charges.  Now, 
I  propose  to  have  the  question  put  to  him.  what  if  anything  was  there  said  in 
regard  to  the  nature  or  character  of  the  West  charges. 

Judge  Neilson. — In  the  fall  ? 

Mr.  Beach. — Yes,  sir. 

Mr.  Fulle'^Um. — State,  Mr.  Moulton,  if  you  please  ?  A.  In  regard  to  the 
nature  or  character  of  the  West  charges  ? 

Q.  Yes. 

Judge  Nkilson. — After  they  had  been  put  in.  . 

Mr.  Evartn. — They  were  not  put  in.  After  they  had  been  sent  in  to  the 
church,  your  Honor. 

Judge  Neilsok. — That  is  what  I  mean,  of  course. 

Mr.  FuUerton. — And  after  they  had  been  served  upon  Mr.  Beecher. 

The  WitueMs. — There  was  nothing  that  I  remember  at  this  conversation 
except  the  fact  that  Mr.  West  had  made  his  charges  at  the  church,  and  Mr. 
Beecher  was  at  tlie  house  and  consulted  with  Mr.  Tilton  and  myself  in  regard 
to  what  the  answer  should  be  to  those  charges. 

Judge  Neilson. — Was  anything  said  as  to  what  those  charges  of  Mr.  West 
were  ?    A.  We  all  seemed  to  know.     There  wasn't  any  discussion. 

Judge  Neilson. — Well,  that  answers  the  question  then. 

Mr.  Evarts. — I  think  this  ends  the  matter. 

Mr.  Beach. — We  will  see. 

Mr.  Fulkrioit,  —You  are  very  anxious  to  have  it  ended,  but  it  will  not  be 
ended  until  it  is  done. 

Mr,  EcarU. — Well,  we  will  see. 

Mr.  Fullcrtofi. — Well,  just  wait  and  we  will  see.  [To  the  witness.]  On 
your  former  testimony — the  former  examination — I  understood  you  to  say 
that  in  that  interview  at  your  house  between  Mr.  Beecher,  Mr.  Tilton  and 
yourself  you  stated  the  nature  and  character  of  the  West  charges  ? 

Mr.  EvarU. — That  I  object  to.     There  is  no  such  thing  in  the  evidence. 

Mr.  FallerUm, — There  is  such  a  thing  in  the  evidence. 

Mr.  EcarU.— T\\2X  is  in  the  summer,  and  the  West  charges  had  not  been 
made  then. 

Mr.  FuUerton. — I  don't  care  when  it  was  that  the  conversation  took  place, 
and  if  the  witness  has  made  a  mistake  in  saying  that  it  took  place  in  the 
summer  rather  than  in  the  fall,  I  do  not  mean  to  be  deprived  of  the  benefit  of 
that  testimony. 

Mr.  Evarts. — That  I  agree  to.    Now  prove  what  took  place  in  the  falL 
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Don't  undertake  to  call  liim  to  an  exploded  conversation  in  the  Bnmmer  as 
evidence  that  he  has  given  about  what  took  place  in  the  fall. 

Mr,  FuUerion, — Well,  he  didn't  explode  as  frequently  as  you  do,  to  no 
effect. 

Judge  Neilson.— Put  your  question. 

Mr,  FuUerion. — I  say,  if  the  conversation  took  place,  it  is  immaterial 
when  it  took  place.     It  was  with  reference  to  the  charges,  and  of  course 

Mr.  Evarts. — We  will  discuss  all  this  at  some  other  time. 

Mr,  Fullerton.— You  are  discussing  it  now. 

Mr,  EcnrU, — I  am  not. 

Mr.  Fullerton, — You  are  trying  to. 

Mr,  Fullerton. — Now  I  will  read  this  over  again,  [reading  from  testimony 
of  Jan.  15,  a  part  of  the  passage  Mr.  Evarts  had  read.] 

Mr,  Evarts, — Now 

Mr,  Fullerton, — One  moment!  I  have  a  question  to  put,  and  then  you 
may  object  if  you  please.  [To  the  witness.]  I  call  your  attention  to  that 
part  of  the  evidence  in  this  case,  and  ask  you  now  whether  in  the  fall 
after  the  chargcsi  were  made  you  had  this  conversation  which  I  have  just 
read  ? 

Mr.  Starts. — That  I  object  to.  That  is  entirely  a  leading  question.  He 
J  sks  this  witness  whether  he  had  in  the  fall  a  conversation  that  he  testiGed 
I  hat  he  had  in  the  spring,  and  which  he  never  did  have  in  the  spring.  Now 
we  will  gt?t  what  the  fall  conversation  was,  but  not  in  that  method. 

Judge  Neilson. — The  counsel  should  ask  him  what  the  fall  conversation 
was.  Ask  him  what  was  said  to  Mr.  Beecher  in  regard  to  the  West  charges, 
or,  it  anything,  in  regard  to  their  contents  and  terms. 

Mr.  Fullerton. — Now,  will  you  state  what  conversation  you  had  with  Mr. 
Beecher  in  the  presence  of  Mr.  Tilton  in  the  fall,  with  reference  to  the  West 
charges?  A.  Yes,  sir;  Mr.  Beecher  was  at  the  house  with  Mr.  THlton,  and 
Mr.  Tilton  said  to  Mr.  Beecher,  **  I  shall  plead  non-membership  with  refer- 
ence to  these  charges  of  Mr.  West,  so  that  I  shall  not  be  cited — so  that  I  can 
not  be  cited  before  the  church  "—or  words  to  that  eflfect ;  that  is  the  substance 
of  it;  and  Mr.  Beecher  thought  that  that  was  the  proper  course  for  him  to 
pursue,  and  said  that  he  would  like  to  have  him  pursue  that  course;  that  was 
the  substance  of  what  Mr.  Beecher  said.  And  Mr.  Tiltxm  did  write  a  letter 
to  the  church;  and  Mr.  Beecher  subsequently  met  Mr.  Tilton  and  myself,  and 
said,    **  Theodore,  God  inspired  you  to  write  that  letter." 

Q.  Now,  is  that  all  that  you  remember  ?    A.  That  is  all  that  I  remember. 

Q.  At  any  time  when  Mr.  Beecher  was  present,  was  the  nature  of  these 
charges — the  character  of  these  charges  discussed  and  mentioned  ?  A.  Mr. 
Beecher  said  to  me,  on  one  occasion — let  me  see ;  I  think  it  was  in  the  fall — I 
told  Mr.  Beecher  that  Mr.  Tilton  had  come  to  me  and  said  to  me  that  Mr.  West 
seemed  to  him  more  friendly  disposed  toward  him  (Mr.  Tilton)  in  the  fall 
than  he  had  been;  and  that  he  had  been  to  see  Mr.  Tilton  with  reference  to 
coming  down  to  the  church  and  testifying — testifying  on  that  subject;  and  I 
said  to  Mr.  Beecher,  **I  do  not  like  it;  it  seems  to  me  that  with  reference  to 
his  charges  against  you,  his  undertaking,  nominally,  to  defend  you,  but  really 
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to  ruin  you."  Mr.  Beecher  said  he  thought  so,  too.  That  is  the  only  con- 
versatinu  that  I  remember  in  reference  to  the  charge. 

Q.  Did  you  ever  hear  of  but  one  set  of  charges  made  by  Mr.  West?  A. 
No;  I  never  heard  of  but  one  set  of  charges.  I  remember  the  conversation 
tliat  I  have  detailed  to  you  specifically. 

Mr.  Bvarts. — Your  Honor  reserves  your  decision  upon  my  motion  to 
strike  out  ? 

Judge  Nbilpon. — Yes,  sir;  I  will  look  at  the  evidence. 

Cross-examination  by  Mr.  Porter. 

Q.  What  is  your  age  ?  A.  Thirty-eight;  I  was  thirty-eight  years  of  age 
last  July — the  11th. 

Q.  You  meutioned  that  you  were  a  member  of  the  firm  of  Woodruff  & 
Robinson  ?     A.  Yes,  sir. 

Q.  What  is  the  business  of  that  firm  ?  A.  The  business  of  that  firm,  sir,  is 
— was,  when  I  was  a  member  of  the  concern,  in  both  of  its  branches,  a  mer- 
chundise  and  storage  business.  I  am  a  member  of  the  concern  of  Woodruff  & 
Robinson,  now,  in  the  merchandise  business. 

Q.  You  were  a  general  partner  ?  A.  I  was  a  partner  in  the  concern  in  the 
storage  and  merchandise  business. 

Q.  When  did  you  cease  to  be  a  general  partner?  A.  I  ceased  to  be  a 
general  partner,  sir,  on  the  1st  day  of  January,  if  by  general  partner  you  mean 
in  the  merchandise  and  storage  business;  yes,  sir. 

Q.  What  is  your  present  partnership—one  of  definite  or  indefinite  duration? 
A.  Well,  sir,  so  tar  us  I  know,  it  is  of  indefinite  duration ;  it  is  not  a  limited 
partnership. 

Q.  The  time  of  its,tennina>iou  is  not  fixed  ?  A,  The  time  of  its  termina- 
tion is  not  fixed ;  it  has  been  talked  about,  sir. 

Q.  And  is  still  undeteruiined  ?    A.  And  it  is  still  undetermined. 

Q.  Mr.  TiltoQ,  I  observe,  takes  frequent  occasion  to  speak  of  you  as  the 
mutual  friend  of  himself  and  Mr.  Beecher.  That  was  the  relation  you  occu- 
pied, wasn't  it  ?  A.  I  was  a  friend  of  Mr.  Tilton's  and  a  friend  of  Mr. 
Beecher's. 

Q.  At  what  era  did  your  friendship  to  Mr.  Beecher  have  its  inception  ? 
A.  Well,  sir,  about  December  30.  an  intimate  personal  friendship,  18 — not  an 
intimate  personal  friendship  before  Dec.  30,  1870,  sir. 

Q.  It  had  its  terminution  at  the  time  you  refused  to  furnish  him  with 
copies  of  hid  own  papers  in  your  hands  ?     A.   No,  sir;  I  think  not. 

Q.  How  long  after  that  did  it  continue  ?  A.  Can  you  give  me  the  date, 
sir,  of  the  communication  that  he  addressed  to  me  ?  He  addressed  to 
me  a  communicatiou,  if  I  remember — perhaps  I  can  state  it  to  you  from 
memory. 

Mr,  Beach. — I  think  that  question  improperly  assumes,  sir,  that  Mr.  Moul- 
ton  declined  to  furnish  him  with  copies  of  papers.  There  is  no  such  evidence, 
as  yet. 

Mr,  Porter.— You  did  decline  to  furnish  him  with  copies  of  papers?  A, 
I  did  not  decline  to  furnish  him  with  copies  of  papers. 
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Q.  Did  you  decline  to  furnish  him  access  to  papers  ?  A.  By  advice  of 
counsel,  sir,  I  wrote  a  note  to  Mr.  Beecher  relative — in  answer  to  a  letter 
brought  to  me  by  Mr.  Benjamin  F.  Tracy,  at  my  office,  sir. 

Q.  You  do  not  understand  that  you  ever  did  deny  to  Mr.  Beecher  access 
to  his  papers  in  your  hands  ?  A.  To  his  papers  in  my  hands  ?  No,  sir;  I  do 
not  understand  that  I  ever  denied  him  access  to  his  papers  in  my  hands. 

Q.  You  are  not  aware  that  he  desired  to  obtain  access  to  them  ?  A.  I  am 
aware  that  he  desired  to  have  me  furnish,  if  I  remember  correctly,  sir,  xh^. 
phraseology  of  his  note ;  I  am  aware  tliat  he  desired  to  have  me  furnish  him 
— the  letter  will  state,  if  you  will  allow  me  to  look  at  it,  sir.  Perhaps  yoa 
know  it  yourself. 

Mr.  Porter. — Well,  you  have  the  letter. 

Mr.  Beach. — It  is  printed. 

Mr,  EvarU. — Well,  it  is  the  letter  to  Mr.  Moulton  that  we  want. 

The  WitniHS. — There  was  a  letter  brought  by  Mr.  Tracy  to  me. 

Mr,  EoarU. — You  have  got  it,  haven't  you  *  A.  I  have  not — I  do  not — it 
may  be  among  the  papers  here,  sir;  I  think  it  was  dated  July  24,  if  I  remem- 
ber correctly. 

Mr.  EtarU. — If  we  want  that  letter  you  will  have  to  find  it,  I  suppose. 
We  want  the  original. 

Mr.  Beach. — He  can  refresh  his  recollection  by  looking  at  the  copy,  if  he 
wants.     [Book  handed  to  witness.] 

Mr.  Porter. — Uave  you  the  original  letter  addressed  to  you  by  Mr.  Beecher 
on  the  24th  of  July,  '74  ?  A.  I  really  do  not  know,  sir,  whether  I  have  or 
not;  if  I  have  I  will  produce  it;  I  do  not  know  whether  I  have  or  not. 

Q.  You  were  subpoenaed  to  produce  that  among  other  papers,  were  yoa 
not  ?  A.  Yes,  sir ;  I  have  a  subpoina  to  produce  papers ;  I  shall  produce  them 
— all,   sir,  that  I  have;  I  judge  that  I  must  have  it;  it  is  marked  here  **D." 

Q.  Paper  marked  **L,''  isn't  it?  A.  **L;"  you  are  correct,  sir,  marked 
**  L."  Now,  the  reply  to  that  letter,  sir,  was  made  by  my  counsel,  as  I  stated 
to  you;  and  if  you  will  allow  me  to  look  at  that  I  will  see  whether —  [Book 
handed  back  to  witness.] 

Q.  Just  identify  this  letter  first;  do  you  identify  that  letter  ?  A.  Yes,  air, 
I  think  this  is  the  letter. 

Mr.  Porter. — I  will  read  it  as  printed  now,  and  will  subsequently  introduce 
the  other  when  it  is  produced. 

Judge  Neilson.  — Yes,  sir. 

Mr.  Porter. — [Reading.] 

"July  24, 1874. 

"  Mr  Dear  Mr.  Moulton  :  I  am  making  out  a  statement,  and  I  need  the 
letters  and  papers  in  your  hands.  Will  you  send  me  by  Tracy  all  the  originals 
of  my  papers  ?  Let  them  be  numbered  and  an  inventory  taken, and  I  will  return 
them  to  you  as  soon  as  I  can  see  and  compare,  get  dates,  make  extracts  or  copies, 
as  the  case  may  be. 

**  Will  you  also  send  me  Bowen's  '  heads  of  difficulty,'  and  all  letters  of  nay 
sister,  if  any  are  with  you  V 

'*  1  heard  you  were  sick — are  you  about  again?  God  grant  you  to  see  peac^ 
ful  times.     Yours  gratefully, 

F.  D.  Moulton.  H.  W.  BBECHJ6B." 

[Letter  marked  "  Exhibit  D,  1."] 
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Q.  When  that  letter  was  presented  what  reply  did  you  make  to  Mr.  Tracy  ? 
A.  I  think  I  told  him  I  was  going  out  of  town  that  evening. 

Q.  Was  that  all  ?    A.  Well,  it  is  about  all  that  I  distinctly  remember. 

Q.  Perhaps  by  reading  what  immediately  follows  that  letter  you  may  be 
able  to  refresh  your  recollection.  A.  I  said  to  Mr.  Tracy  that  he  had  better 
take 

Q.  No,  no,  not  aloud ;  you  can  refresh  your  recollection  ?  A.  I  tliink  I 
said  something  of  that  sort  to  him. 

Q.  Something  of  what  sort  ?  A.  That  I  could  not  honorably  give  Mr. 
Beechcr  dociiments  for  conflict  when  I  had  not  given  them  to  Mr.  Tilton, 

Q.  Did  Mr.  Tracy  request  you  to  give  copies  ?  A.  He  wrote  a  letter  to 
me,  sir,  asking  me  to  give  copies,  and  put  the  letter  in  his  pocket — would 
not  give  that  to  me;  he  put  it  in  his  pocket  and  took  it  away  with  him,  sir; 
I  recollect  that. 

Q.  Be  kind  enough  to  refresh  your  recollection  by  looking  again  at  the 
paper  you  have  in  your  band  ?    A.   **I  suggested  that  perhaps " 

Q.  No,  you  need  not  read,  except  for  your  own  information.  A.  He  said 
something  about  copies^  sir. 

Q.  He  did  ?    A.  Yes,  sir;  and  he  wrote  a  letter. 

Q.  One  moment.     A.  Pardon  me,  sir. 

Q.  Did  he  ask  for  copies?  A.  He  said  to  me  that  Mr.  Cunningham,  a 
friend  of  both  parties,  might  be  trusted  to  make  copies,  and  I  said  I  didn't 
think  that  I  could  furnish  copies  any  more  than  I  could  furnish  the  originals; 
that  I  was  going  away,  and  I  did  go  away,  sir, 

Q.  Before  going  away,  suppose  we  finish  the  conversation — will  you  look 
once  more  ?     A.  Yes,  sir. 

Q.  Did  you  state  to  Mr.  Tracy  that  it  would  seem  to  you  the  same  breach 
of  honorable  obligation  as  to  send  the  originals  ?  A.  I  think  I  said  some- 
thing of  that  sort  to  him,  sir;  I  may  not  have  used  that  phraseology  exactly. 

Q.  You  say  General  Tracy  wrote  a  letter  at  that  time  and  on  that  subject  ? 
A.  Yes. 

Q.  Did  you  refuse  to  receive  it  ?    A.  I  did  not  refuse  to  receive  it. 

Q.  He  did  not  offer  it  ?  A.  I  don't  remember  that  he  offered  it  to  me, 
sir;  he  put  it  in  his  pocket,  and  I  asked  him  to  take  the  other  letter  back 
with  it. 

Q.  Did  he  read  it  to  you  ?    A.  I  don't  remember  that  he  read  it  to  me. 

Q.  Did  he  write  it  in  your  presence  ?  A.  He  wrote  it  sitting  at  the  desk, 
sir. 

Q.  In  your  presence  ?  A.  I  was  present  in  the  office  when  he  wrote  it;  I 
didn't  look  over  his  shoulder  to  see  what  he  was  writing. 

Q.  He  wrote  it  to  you  ?  A.  I  don't  know  whether  he  did  or  not ;  I  could 
not  swear  to  that ;  he  wrote  a  letter  and  put  it  in  his  pocket. 

Q.  You  did  not  at  the  time  understand  that  it  was  a  letter  to  you  ?  A.  I 
had  no  reason  for  understanding  anything  about  it. 

Q.  Why,  a  few  moments  since,  did  you  say  he  did  write  you  a  letter,  but 
didn't  deliver  it?  A.  He  wrote  a  letter,  sir;  if  I  said  he  wrote  me  a  letter 
I. —81. 


483  TESTIMONY    OF    F.    D.    MOULTON.  [10th  Day. 

i 

I  could  not  know  that  he  wrote  me  the  letter,  becauRe  I  didn't  receive  a  let- 
ter from  him. 

Q.  You  (lidn^t  understand  it  to  be  a  letter  to  3'ou  ?  A.  Mr.  Tracy  said, 
**I  will  writea  letter  asking  for  copies  "  ;  and  he  put  that  letter  in  his  pocket, 
and  I  never  saw  that  letter,  nor  do  I  remember  ihat  that  letter  was  read  to  me. 

Q.  Was  the  letter  from  Mr.  Beecher  a  sealed  letter  ?  A.  I  don't  remem- 
ber, sir,  whether  it  was  or  not. 

Q.  When  you  read  the  letter  of  Mr.  Beecher,  didn't  General  Tracy  say  to 
you  that  if  you  would  not  let  him  have  the  originals,  copies  would  serve  ns 
well  ?     A.  I  think  Mr.  Tracy  said  copies  might  serve  as  well. 

Q.  You  didn't  consent  to  show  the  originals,  nor  to  furnish  copies,  nor  to 
permit  thorn  to  l)e  made  ?    A.  I  didn't  deny  the  original,  nor  did  I  deny  copies. 

Q.  And  gave  neither?  A.  I  gave  neither,  because  I  was  going  out  of 
town,  sir. 

Q.  And  consented  to  give  neither  ?  A.  And  consented  at  that  time  to 
give  uiiither. 

Q.  And  affimied  that  you  could  not  honorably  give  either  ?  A.  That  I 
didn't  think  I  could. 

Q.  When  did  you  next  hear  from  Mr.  Beecher  on  that  subject?  A.  On 
what  subject,  sir  ?     On  the  subject  of  producing  the  documents  ? 

Q.  01"  access  to  those  letters  ?  A.  I  don't  remember  the  date,  sir,  I  don't 
remember. 

Q.'  If  you  will  just  look,  you  will  see  that  there  was  a  letter  dated  28th  of 
Ju^y.  When  did  you  receive  that  ?  A.  I  tliink,  sir,  that  I  didn't  receive  that 
letter  until  the  4rh  of  August,  until  my  return.     I  went  away. 

Q.  VVere  your  letters  forwarded  during  your  absence  ?  A.  My  letters  were 
forwarded,  sir,  to  Narragansett ;  a  messenger,  I  believe,  went  with  the  letter 
to  Narragansett.  Some  letters  came  to  me  at  Boston,  but  this  letter,  sir,  I 
didn't  receive. 

Q.  Until  your  return  ?    A.  I  think  not.  sir,  to  the  best  of  my  recollection. 

Q.  You  ust;  the  phrase  "  You  think  not."  Do  you  mean  to  affirm,  as  mat- 
ter of  knowledge,  that  you  did  not  ?     A.  I  did  not. 

Q.  You  left  oa  what  day  ?  A.  I  think  on  the  24th;  it  was  the  date  of  this 
letter,  I  helieve,  that  I  left. 

Q.  You  returned  on  what  day  ?    A.  I  think  Aug.  4,  sir. 

Q.  On  that  day  did  you  receive  this  letter  ?     A.  Yes,  sir. 

Mr,  Porter. — 1  read  now  the  letter  of  July  28 : 

"  Brooklyn,  July  28,  1874. 

"  My  Dear  Frenid  :  The  Committee  of  Investigation  ar«3  waiting  mainly 
for  you  before  closing  their  labors.  I,  loo,  earnestly  wish  that  you  would  come 
and  dear  your  mind  and  memory  of  everything  that  can  bear  on  my  case.  I 
pray  you  also  to  bring  all  letfera  and  papers  relating  to  it  which  will  throw  any 
light  upon  it,  and  bring  to  a  result  this  protracted  case.  I  trust  that  Mrs.  M.  has 
been  reinvigorated,  and  that  her  need  of  your  care  will  not  be  so  great  as  to 
detain  you.  Truly  yours, 

F.  D.  Moulton.  H.  W.  Beecukr. 

[Letter  marked  "  Exhibit  D,  2."]  H.  W.  Sage,  Chairnuin," 

Mr,  Porter.  — l>i&  you  tiike  offense  at  that  letter  ?  A.  Did  I  take  offense 
at  it  ?    No,  I  think  not,  sir;  I  don't  remember  that  I  did. 
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Q.  Did  you  regard  that  as  an  indication  of  unfriend liness  to  you  ?  A.  I 
don't  think  I  did,  sir. 

Q.  Will  you  look  at  your  statement  for  one  moment,  and  refresh  your 
recollection  on  that  subject  ?     A.  Yes,  sir;  what  part  of  it,  sir  ? 

Q.  Immediately  below  the  last  letter  ?  A.  The  letter  of  Mr.  fieecher  of 
August  the  4th,  heretofore  published  ? 

Q.  Just  refer  to  it  and  then  answer  me  ?    A.  August  4  ;  yea,  sir. 

Q.  How  is  it  ?  A.  I  didn't  consider  the  other  a  letter  of  unfriendliness; 
no,  sir. 

Q.  Nor  an  indication  from  Henry  Ward  Beecher  of  unfriendliness  ?  A. 
No,  sir;  the  letter  of  June  28  you  are  referring  to  now;  July  28,  you  are 
asking  ? 

Q.  July  28  ?     A.  Yes,  sir. 

Q.  The  letter  of  August  4  you  did,  didn't  you  ?  A.  Where  is  the  letter 
of  August  the  4th  ? 

Mr,  Beach. — I  have  not  heard  of  any  of  August  the  4th. 

Mr.  Evarts. — ^He  received  this  letter  of  the  28th  of  July  on  the  4th  of 
August. 

Mr,  Beach. — Well,  that  don't  make  the  letter  of  the  4th  of  August. 

77ie  Witness. — I  think  I  can  find  it  right  away. 

Mr.  Pea) sail, — You  will  find  it,  Mr.  Moulton,  at  page  141. 

Mr,  Porter, — The  letter  of  August  4  was  one  in  reply  to  yours,  I  think. 
On  the  4th  of  August,  upon  receiving  the  letter  of  July  28,  you  wrote  to  Mr. 
Beecher  ?    No,  of  July  24. 

Q.  July  24 ;  28th  I  think  it  is  ?     A.  You  said  28th ;  24th  you  mean  f 

Q.  On  the  4th  of  August  you  wrote  a  letter  to  him  ?  A.  On  the  4th  of 
August,  yes,  sir. 

Mr,  Porter. — I  will  read  that  letter,  your  Honor,  and  then  will  follow  it 
up  with  the  letter  of  Mr.  Beecher. 

"49  Remsen-rt.,  Brooklyn.  Au^.  4,  1874. 

"  My  Dear  Mr.  Beecher  :  I  received  your  note  of  July  24,  informing  me 
that  you  are  making  a  statement  and  need  the  letters  and  papers  in  my  hands, 
aiid  asking  me  to  send  them  to  yuu  for  the  purpose  of  having  extracts  or  copies 
made  from  tliem,  as  the  case  may  be,  that  you  may  use  them  in  your  controversy 
with  Mr.  Tilton. 

'*!  should  be  very  glad  to  do  anything  that  1  may  do,  consistent  with  my 
sense  of  what  is  due  to  justice  and  right,  to  aid  you  ;  but  if  you  will  reflect  that 
I  hold  all  the  important  paper.H  intrusted  to  me  at  the  desire  and  request  and  iu 
the  confidence  of  both  parties  to  this  unhappy  afFair,  you  will  see  that  I  can  not 
in  honor  give  them,  or  any  of  them,  to  either  party  to  aid  him  as  against  the 
other.  I  have  not  ^fiven  or  shown  to  Mr.  Tilton  any  documents  or  papern  relating 
to  your  affairs  since  the  renewal  of  your  controversy,  which  had  been  once  ad- 
justed. # 

'•  I  need  not  tell  you  how  deeplv  I  regret  your  position  as  foes,  each  to  the 
other,  after  my  long  and,  as  you,  I  Lave  no  doubt,  fully  believe, honest  and  faith- 
ful effort  to  have  you  otherwise. 

"  I  will  sacredly  hold  all  the  papers  and  information  I  have  until  both  parties 
shall  request  me  to  make  them  public  or  to  deliver  them  into  hands  of  either  or 
both,  or  to  lay  them  before  the  committee,  or  I  am  compelled  in  a  court  of  justice 
to  produce  them,  if  1  can  be  so  compelled. 

•*  My  regret  that  I  am  compelled  to  this  course  is  softenetl  by  my  belief  that 
you  will  not  be  substantially  injured  by  it  in  tl^is  regard,  for  all  the  facts  are,  of 
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course,  kDOwii  to  jou,  and  I  am  bound  to  bi'lieve  and  assume  that  in  the  etate- 
nient  you  are  preparing  you  will  only  set  forth  the  exact  facts  ;  and,  if  so,  the 
documents,  when  produced,  will  only  confirm  and  can  not  contradict,  what  you 
mav  Htate,  so  that  vou  will  KufTer  no  loss. 

"  If,  on  tlif*  contrary — which  I  can  not  presume — you  desire  the  possession  of 
the  d«K.Minients.  in  order  tliut  you  may  prove  your  statement  in  a  manner  not  to 
he  contravened  by  the  \i\ci<  set  forth  in  them  to  the  disadvantag:eof  Mr.  Tilton,! 
should  be  then  aiding  you  in  doing  that  which  I  ca.n  not  believe  the  strictest  and 
firmest  friendship  for  you  calls  upon  uie  to  do.  With  grrfteful  recollections 
of  your  kind  confidence  and  trust  in  me, 

"  I  am  very  truly  yours, 

"  F.'l).   MOULTON. 

"  Rev.  Henry  VVakd  Bkkciier,  Brooklvn,  N.  Y." 
[Letter  marked  "  Kxhibit  D,  3.'J 

Mr.  Porter. — At  that  time  you  were  a  mutual  friend  of  these  parties,  were 
you  ?    A.  Up  to  August  4. 

Q.  At  that  time  were  you  the  mutual  friend  of  these  parties  ?  A.  I  had 
betn  as  friendly  to  one  as  the  other,  sir. 

Q.  Had  what  ?    A.  Had  been  as  friendly  to  one  as  the  other. 

Q.  My  question  was  not  as  to  the  past,  but  as  Id  that  present A.  As  to 

what  ? 

Q.  My  question  was,  whether,  when  you  wrote  that  letter,  you  were  the 
mutual  friend  of  these  parties  ?  A.  I  was  a  friend  of  Mr.  Beechcr's  and  a 
friend  of  Mr.Tiltcm's  at  that  time  that  I  wrote  the  letter,  sir. 

Q.  At  that  time  you  cherished  for  him  the  strictest  and  firmest  friendship, 
did  you  ?    A.  I  did! 

Q.  Down  to  that  time  had  he  ever  wronged  you  ?  A.  I  don't  think  that 
he  had,  except  in  asking  me  to  lie  for  him. 

Q.  Do  you  think  that  was  a  wrong?    A,  Now  I  do;  yes,  sir. 

Q.  Did  you  then  ?  A.  I  did  not;  I  thought  I  was  saving  a  man  who  was 
repentant. 

Q.  Did  you  lie  for  him  *    A.  I  did. 

Mr,  Porter, — We  have  your  word. 

Judge  Neilsgn. — One  moment;  the  counsel  ought  not  to  comment  upon 
what  tiie  witness  says. 

Mr,  Porter — Not  now,  perhaps.  [To  the  witness.]  Did  you  mean  to 
intimate  to  Mr.  Bcecher  that  Theodore  Tilton  had  not  copies  of  these  papers 
of  which  you  denied  copies  to  him  ?  A.  I  meant  to  say,  sir,  that  I  had  never 
given  him  a  copy  for  the  controversy. 

Q.  Will  you  now  oblige  me  by  answering  ray  question  ?  A.  Pardon  me ; 
I  thought  I  had  answered  it. 

Q.  Did  you  mean  to  intimate  to  him  that  Theodore  Tilton  had  not  copies 
of  the  papers  of  which  you  refused  copies  to  hiA  ?  A.  Did  I  mean  to  intimate; 
let  me  understand;  I  w^ish  to  answer  the  question;  if  you  will  ask  the  ques- 
tion again  I  will  try  to. 

Q.  When  you  wrote  these  words  did  you  mean  to  be  understood  by  him 
that,  as  you  had  furnished  no  copies  to  Mr.  Tilton,  you  would  furnish  none  to 
to  him  ?  A.  I  had  furnislied  none  to  Mr.  Tilton,  and  would  furnish  none  to 
him ;  that  is  what  I  meant  to  say. 

Q.  And  you  meant  so  to  be  understood  ?    A.  I  meant  so  to  be  imdcrstood. 
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Q.  Did  you  furaish — well,  you  answered  my  question  ?    A.  I  did ;  yes,  sir. 

Q.  Did  \ oil  hand  to  Tluodore  Tilton  the  retraction  which  you  procured 
from  Mr.  Beecher  the  evening  you  visited  him  with  a  pistol  ?  A.  Did  I  hand 
it  lo  him  i 

Q.  Yes.  A.  I  read  it  to  him,  and  may  have  handed  it  to  him;  I  do  not 
lemember  whether  I  haiuled  it  to  him  or  not;  I  think  I  did,  perhaps. 

Q.  You  don't  know,  then,  but  what  3'ou  did  hand  it  ?  A.  I  don't  know 
but  what  I  did.     ' 

Q.  You  tliink  you  did  ?    A.  I  may  have  handed  it  to  him  to  read. 

Q.  To  copy  ?     A.  No,  sir. 

Q.  Did  he  copy  it  ?    A.  I  dcm't  remember  that  he  did. 

Q.  And  did  you  dictate  to  him  while  he  copied  ?    A.  No,  sir. 

Q.  Did  Mr.  Tilton  afterwards  send  you  that  paper  ?  A.  Did  he  afterwards 
stnd  me  the  letter  of  recantation  ? 

Q.  Ye:?.      A.  My  impression  was  that  I  kept  it,  sir. 

Q.  Do  you  mean  to  deny  his  statement  that  he  afterwards  sent  it  to  you? 

Mr.  Fullerton, — One  moment;  I  object  to  that. 

Judge  Neilson. — It  is  objectionable,  as  asiiuming ♦ 

Mr,  Fullerton. — There  is  no  statement  of  that  kind. 

Judge  Neilson. — Yes. 

Mr.  Porter. — Have  you  read  Mr.  Tilton's  successive  statements  ?  A.  Not 
all  of  them,  sir ;  no ;  I  don't  remember  having  read  thw  statement  you  speak 
of. 

Q.  How  ?  A.  I  don't  remember  having  read  the  statement  that  you  speak 
of,  an«l  I  would  not  be  guid«d  by  it  if  I  had. 

Q.  Do  you  mean,  then,  to  swear  that  Theodore  Tilton  never  had  that  in 
his  possession  ?     A.  No,  sir,  I  do  not  mean  to  swear  to  that. 

Q.  Do  you  mean  to  swear  that  he  never  had  it  before  this  controversy 
began  ?     A.  I  don't  mean  to  swear  to  that ;  no,  sir. 

Q.  You  don't  know  but  he  did  i  A.  I  don't  know  but  what  I  handed  it 
to  him  that  night ;  it  would  have  been  quite  natural,  sir,  if  I  had. 

Q.  Do  you  know  whether  he  had  copies  of  other  papers,  copies  of  which 
ycm  denied  to  Mr.  Beecher?  A.  Do  I  know  whether  he  had  copies  of  other 
papers — 

Q.  Yes:  of  which  you  denied  copies  to  Mr.  Beecher  ?  A.  He  told  me  that 
he  had  made  a  memorandum  of  the  letter  of  contrition,  part  of  which  he 
quoted  in  the  Bacon  letter. 

Q.  I  was  not  inquiring  what  he  told  you  ?    A.  Ah!  I  beg  pardon. 

Q.  I  was  inquiring  of  ycmr  knowledge  of  the  fact  that  he  had  copies.  A. 
I  don't  know  that  be  had  copies,  sir. 

Q.  You  never  knew  ?  A.  No,  sir;  I  had  not  seen  any  copies  in  his  pos- 
session. 

Q.  Do  you  remember  his  sending  that  with  other  papers,  saying  that  they 

would  be  more  secure  in  your  safe  than  in  his  ?    A.  Remember  sending  what, 

sir? 

*  The  court  may  exclude,  even  on  cross-cxaminatiou,  a  question,  which  as- 
sumes a  fact  to  be  proved,  which  is  not  proven  People  v.  Mather  (4  Wend., 
:j:-'l),  '249.) 
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Q.  A  retraction  by  Mrs.  Tilton  ?     A..  I  do  not  renieiuber  that,  sir. 
Q.  You  do  not  ?     A.  I  do  not  remember  that. 

Q.  Did  you  ever  read  Mr.  Tilton 's  examination  ?  A.  Not  all  through;  no, 
sir. 

Q.  Did  you  ever  dictate  to  him  while  he  made  copies  of  papers  connected 
with  this  controversy  ?     A.  I  do  not  remember  that  I  ever  did. 

Q.  Do  you  remember  that  you  did  not  ?  A.  I  should  swear  that  I  did  not, 
sir,  if  I  swore  at  all. 

Q.  Well,  that  is  what  I  ask  you,  whether  you  do  so  swear  ?  A.  I  should 
swear  that  I  did  not. 

Q.  You  do  ?     A.  Yes,  sir;  for  I  do  not  remember  that  I  ever  did, 

Q.  Did  you  read  Tilton's  first  statement?     A.  Not  all  of  it. 

Q.  Did  you  hear  it  read  ?     A.  No,  sir ;  he  would  not  read  it  to  me. 

Q.  Did  you  hear  his  second  statement  ?  A.  Did  I  hear  his  second  state* 
ment? — no,  sir. 

Q.  Nor  did  you  read  it  ?  A.  No,  sir;  he  would  not — he  would  not  let  me 
read  it. 

Q.  Well,  the  better  way  is  to  confine  yourself  to  questions.  A.  Pardon 
me,  I  forget  the — r- 

Q.  You  do  not  know  what  it  contained  ?  A.  I  do  not  now  know  what  it 
contained;  I  could  not  repeat  it,  sir;  I  read  it  after  it  was  published — a  por- 
tion of  it. 

Q.  Why  did  y<m  stop  with  a  portion  of  it  ?  A.  I  don't  know,  sir;  I  whs 
not  very  much  interested  in  it. 

Q.  But  you  remember  distinctly  the  fact  that  you  did  not  read  it  through  ? 
A.  I  remember  that  I  did  not  read  it  through. 

"   Q.  And   that  you   never  have  read  it  through  ?      A.    No,   sir;    not  all 
of  it. 

Q.  You  remember  distinctly  the  fact  that  you  have  never  read  his  exam- 
ination through  ?    A.  I  remember  that,  sir. 

Q.  You  remember  distinctly  that  you  have  never  read  his  last  statement 
through  ?    A.  I  remember  that. 

Q.  Nor  heard  it  read  ?     A.  Nor  heard  it  read. 

Q.  We  will  return  to  Mr.  Beecher's  letter;  will  you  turn  to  page  142?* 
A.  Yes,  sir. 

Q.  In  reply  to  your  letter  of  the  4th  of  August  you  received  this,  did 
you  ?    A.  In  reply  to  what,  sir  ? 

Q.  To  your  letter  of  the  4th  of  August.  A.  Received  which  one,  sir; 
where  is  it  ? 

Q.  The  one  which  you  find  on  page  142.  A.  Oh  I  I  see;  yes,  sir; 
yes,  sir. 

J£r,  Beach. — I  do  not  see  upon  what  principle  these  letters  from  Mr. 
Beecher  are  receivable. 

Mr.  EmrU,—To  show  the  relations  of  the  witness  with  the  party  against 
whom  he  is  testifying. 

Mr,  Beach, — Yes,   sir;  but  I  object  to  these  communications  from  Mr, 

*  The  reference  here  is  to  Faxon's  pamphlet  before  cited. 
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Beecher  to  Mr.  Moulton.  It  is  intimated  by  counsel  that  they  are  offered  in 
evidence  for  the  purpose  of  showing  the  relations  or  the  feelings  between  Mr. 
Beecher  and  tlie  witness.  I  understand  it  to  be  iibundantly  settled  by  the 
authorities  that  for  that  object  it  is  not  competent  to  show  the  particuhirs  of 
auy  difficulty  or  of  any  transaction  as  between  the  witness  and  the  party;  but 
only  to  ask  as  to  the  state  of  feeling;  and  if  your  Honor  has  any  doubt  in  re- 
gard to  tliat  proposition,  I  shall  ask  you  to  look  at  the*  authorities  upon  the 
subject.  Now,  here  is  a  series  of  letters  proposed  to  be  introduced,  written  by 
y[\\  Beecher  to  Mr.  Moulton.  I  can  not  see,  sir,  upon  what  principle  they 
are  admissible.  They  contain  declarations  upon  the  part  of  Mr.  Beecher 
which  may,  perhaps,  affect  the  merits  of  this  controversy.  They  may  con- 
tain alU'i^utious  of  fact  which  Mr.  Moulton,  for  aught  I  know,  may  have  ad- 
mitt,  d,  or  lailed  to  deny.  But  how  those  at^sertions  upon  the  part  of  Mr. 
Beecher,  whether  written  or  oral,  can  be  introduced  upon  this  issue,  I  am  at 
a  loss  to  perceive.  It  is  not  pretended  that  Mr.  Tilton  was  present.  It  is  not 
pretended  that  tliey  were  shown  or  stated  to  Mr.  Tilton.  No  possible  con- 
nection upon  the  part  of  Mr.  Tilton  with  them  is  proposed  to  be  shown;  cer- 
tainly none  has  been  shown,  and  until  that  connection  is  proven,  I  submit  to 
your  Honor  that  they  are  not  admissible,  and  I  object  to  them. 

Mr.  Ecarts. — Certainly,  these  letters  have  nothing  to  do  with  Mr.  Tilton. 
Mr.  Moulton  has  shown  himself,  by  his  direct  examination,  as  the  depositary, 
in  the  confidence  of  friendship,  of  certain  papers,  as  well  as  a  good  many 
oral  communications,  if  we  are  to  trust  to  his  remembrance  of  such  conver- 
sations that  were  confidential.  Now,  a  controversy  arises  in  which  these 
papers  confided  to  him  are  pertinent  and  important,  in  behalf  of  Mr,  Beecher, 
who  ha<l  confided  them  to  him  ;  and  it  was  necessary  and  proper  that  Mr. 
Beecher,  in  reference  to  the  inquii*y,  should  have  the  papers  that  concerned' 
the  subject  in  respect  to  which  those  papers  came  into  existence;  and  that  go 
to  show  the  attitude  and  conduct  of  this  witness.  From  the  moment  when 
the  confidence  in  which  the  papers  had  been  reposed,  required  that  for  the 
purpose  of  the  man  who  had  reposed  that  confidence  in  him,  he  should  have 
access  to  them,  the  witness  took  the  attitude  of  denying  and  of  excluding. 
And,  as  we  could  have  shown  the  conversation  between  them  on  the  subject 
to  mark  the  attitude,  and  mark  the  sentiments,  and  mark  the  conduct,  from 
tliat  moment  forth,  of  this  witness  in  this  controversy,  so  we  can  show  the 
correspondence  between  them;  and  the  letters  from  Mr.  Beech.erto  Mr.  Moul- 
ton, and  from  Mr.  3Ioultou  to  Mr.  Beecher,  on  the  subject-matter  of  the  atti- 
tude, are  statements  of  the  attitude,  as  a  conversaticm  would  be.  And  it  is 
our  purpose  to  show  by  this  corresponilence  that,  from  that  time  forward, 
this  witness  has  been  hostile,  active  in  opposition  to  >Ir.  Beecher;  and  this 
great  act  of  refusal  and  exclusion,  the  applications  made  by  Mr.  Beecher,  and 
the  manner  in  which  they  were  met  by  Mr.  Moulton,  is  the  initial  step  of 
that  exploration  and  exposure  of  this  witness'  attitude. 

JuDOK  Neilson. — Well,  we  have  received  the  correspondence  down  to 
the  point  of  refusal — that  appears — on  application  for  the  papers,  or  for 
copies,  obtaining  neither — that  appears.  Now.  unless  the  remaining  corre- 
spondence is  for  some  other  purpose  than  to  show  hostile  feeling,  I  think  it  is 
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not  admissible.     That  fact  can  be  showu  by  a  geneiul  question,  or  proved  by 
anybody  else.* 

♦  In  Daggett  v.  TaUman,  8  Coiiu.  1G8  (Supreme  Ct.  of  Errors,  18t]0,  opinion  by 
Daooett,  J.),  a  witnesH  for  the  plaintiff"  "  testified  tliat  he  went  to  Hanover,  in 
New  Jersey,  to  jret  Joshua  L.  Church's  deposition,  to  be  used  in  this  suit ;  that 
Church  promised  to  meet  him  atatime  and  place  specified,  for  tliat  purpose,  and 
disappointed  him  ;  that  the  deponent  found  Church  again,  when,  after  making 
various  objections  (which  were  detailed),  he  agreed  to  meet  him  in  New  York, 
and  give  the  deposition  requested  ;  that  deponent  returned  to  New  York,  and  on 
his  way,  met  tiie  defendant  going  to  find  Church  ;  and  that  Church  did  not  appear 
in  New  York  to  fultiil  his  agreement. 

*•  It  was  an  admitted  fact,  tliat  Church,  on  the  same  day  on  which  he  refused  to 
give  his  dej)ositi()n  to  the  plaintiff*,  and  agreed  to  give  it  in  New  York,  gave,  in 
New  Jersey,  to  the  defendant,  on  his  request,  and  ct  parte,  the  deposition  which 
the  defendant  produced  on  the  trial.  Hrld,  that  these  facts  were  admissible  to 
show  a  reluctance  on  the  part  of  Church  to  testify  for  the  plaiuiiff*,  and  a  bias 
and  prejudice  in  favor  of  the  defendant.  *  Surely.*  says  the  court,  '  the  de- 
ponent Church,  had  he  been  present  as  a  witn^'ss,  might  have  been  cross- 
examined  on  all  those  points  :  and  had  lie  denied  the  facts,  proof  of  them  might 
have  been  received  to  weaken  his  testimony.*  " 

The  following  cases  further  illustrate  the  subject  of  bias  : 

1.  Cases  showing  the  relations  of  the  Htntas  to  tJie  party. 

Ott  V.  Houghton,  6  Casey  [Pa.  J.  451  (1858.  opinion  by*  TfiOMPSOx,  C.  J.).  A 
party  against  whom  a  witness  is  called,  may  always,  on  cross-examination,  pro- 
ptmnd  questions  to  elicit  evidence  ot  the  witness'  favor  or  bias.  Judgment  re- 
versed. [In  this  ciuse  the  questions  exclude  i  were,  **  do  you  not  own  an 
interest?"  &c.  | 

Combs  V.  Winchester /^^  N.  H.,  I :{  (18.59,  Supreme  Ct.,  opinion  by  Bell,  J.). 
Dictum,  that  the  state  of  a  witness'  feeling  toward  a  party  is  always  material, 
and  the  witness'  statements  as  to  this  may  be  contradicted,  though  made  on 
cross-examination.  The  decision  in  Martin  v.  Farn/i^nn  {2ii  N.  H.,  19.5),  rend- 
ered by  the  court  in  the  opinion  of  the  same  justice,  in  1852,  was  to  the  same 
eflTect. 

Bersch  v.  I'/ie  .State,  14  Md.,  434  (1859,  opinion  by  Perkins,  J.).  It  is  always 
proper  to  ask  a  witness  as  to  his  relationship  to  the  parties,  and  the  state  of  his 
feelings  toward  them,  that  the  jury  may  judge  of  the  impartiality  or  partiality 
of  his  testimonv.     Judgment  affirmed. 

Drew  v.  Wood,  0  Foster  [N.  H.J,  3(»3,  (1853,  opinion  by  Woods,  J.)  The  rela- 
tion  in  which  a  witness  stands  to  a  party,  whether  of  peculiar  friendship  or 
hostility  is  material,  and  may  always  be  shown,  either  by  the  testimony  of  the 
witness  to  be  aff'ected  or  by  that  of  others.  [The  evidence  was  to  the  effect  that 
the  witness  had  said  that  "  if  the  Drew  family  "  (of  which  ])laintiff  was  a  mem- 
ber) "  went  over  that  hill  they  should  not  go  home  alive,"  exhibiting  a  pistol. J 

Martin  y.  Far hhani,  T)  Foster  [N.  11. J.  195(1852,  Opinion  by  Bell,  J.).  It  is 
always  a  material  <iuestion  what  is  the  state  of  feeliu»r  of  a  witness  toward  one 
or  both  of  the  parties.  It  is  always  proper  to  inquire  on  cross-examination 
whether  the  relations  of  a  witness  are  those  of  a  dependent  or  friend  of  one  of 
the  parties  or  whether  he  has  any  bias,  prejudice, or  hostility  which  might  affect 
his  testimony  or  induce  a  jury  to  distrust  his  statements  or  wi'igh  them  with  care. 
The  statements  made  in  answer  to  such  inquires  may  be  contradicted  directly  ; 
or  it  may  be  shown  that  the  witness  has  made  representations  which  are  diff'erent 
therefrom.  [In  this  case  the  statement  of  the  witness  impeached,  made  before 
the  trial,  to  the  effect  that  the  loss  on  the  note  sued  on,  if  any,  would  fall  on  him, 
and  not  on  the  plaintiff,  his  son,  was  allowed  to  be  proved.] 

Cumpbvllx.  State,  23  Ala.,  44.  On  an  indictment  of  a  man  for  murder  the 
State  may  cross  examine  defendant's  witness  to  .show  details  of  thcnr  intimacy,  as 
))roposal8  of  marriage  by  either  to  the  other,  particular  visits,  &c.  What  wit- 
nesses have  said  about  the  case,  may  be  proved  on  cross-examination. 

2.  Casea  shoiring  hostility  of  iritnexs  to  parti/. 

JState  v.  Ada/as,  14  La.  An.,  620(1859,  Supreme  Ct.,  opinion  by  Voorhies,  J.). 
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Mr,  Porter, — But  the  correspondence  on  that  day  is  itself  conclusive  evi- 
dence of  hostility  on  the  part  of  Mr.  Moulton.  Besides,  in  this  letter  from 
Mr.  Beeclier,  he  replies  to  the  allegations  made  by  Mr.  Moulton  in  the  letter 

Judjfineni  reversed  because  the  court  below  had  shut  out  the  reply  to  the  ques- 
tion, put  to  a  witness  for  the  Siate  on  cross-exami nation,  Are  you  not  anxious 
that  dofendant  shall  bn  convicted  ? 

Aticood  V.  Welton,  7  Conn.  66  (1828,  Opinion  by  Daggett,  J.).  A  witness,  on 
croHs-exaniination,may  be  questioned  as  to  his  being  in  a  controversy  with  the  party 
aj^ainst  whoui  he  testifies,  and  whether  he  has  not  threatened  to  be  revenged  on 
him.  If  he  should  answer  aftiimativelv,  it  would  show  a  bias.  If  he  should 
answer  in  the  ne«rative  he  mav  be  contradicted. 

Newcomh  v.  Siate,  37  Mississippi  [8  Geor^re],  383  (1859,  High  Ct.  of  Err.  and 
App.,  Opinion  by  Hanuy,  J.).  A  witness  for  defendant  was  asked  on  cross-exaini- 
naiiuu,  if  she  did  not  say  that  if  accused  did  not  kill  deceased,  she  would  not 
own  him  for  her  son.  She  cenied  that  she  had  said  so.  Evidence  to  prove  that 
she  had  made  such  a  statement  was  then  admitted.  Objection  was  taken  by  the 
(h^feuse  to  the  question,  to  the  admission  of  the  contradictory  evidence  on  behalf 
of  the  State.     Ubjection  overruled.     Held,  no  error.     Judgment  affirmed. 

Breen  v.  People,  4  Park.  Cr.  380  (1858,  no  opinion  reported.  N.  Y.  Gen.  T., 
Davfs,  Ci.eukf:,  and  Sutherl.vnd,  J  J.).  Larceny.  The  court  ])elow  erred  in 
charcring  the  jury  "  that  the  assault  and  battery  inflicted  on  the  defendant  by  the 
comfilainant,"  "as  testified  to  by  the  latter,  had  nothing  to  do  with  the  case  of 
the  defendant,  having  occurred  subsequent  to  the  larceny  (if  one  had  been  com- 
mitted), and  that  the  jury  should  dismiss  it  from  their  consideration  altogether." 
[The  evidence  seems  to  have  ])een  invoked  to  show  the  motive  of  the  complainant.] 

Titm  V.  Aiih,  4  Foster  [N.  H.]  3ll>  (1851,  Opinion  by  Pkui^ky,  J.).  A  quarrel 
between  the  witness  and  the  party  against  whom  he  testifies,  may  be  proved  to 
discredit  the  witness.  The  merits  of  such  quarrel  are  not  material,  but  the  degree 
of  its  violence  is.  If  the  witness  wliolly  denies  the  quarrel,  he  may  be  contra- 
dicted ;  and  if  he  denies  all  that  makes  the  quarrel  material,  he  may  also  be  con- 
tradicted in  this. 

Rixey  v.  Bay;^,  4  Leigh,  330  (1833.  Ct.  of  App.,  Va.,  Opinion  by  Brooke,  J.). 
While  particular  instances  of  falsehood  are  not  admissible  in  evidence  to  show 
want  of  veracity  of  a  witness  supported  by  testimony  to  his  general  reputation, 
]>articiilar  acts  of  JioHtUity  toward  a  party  may  be  proved.  [Both  questions  were 
involved,  and  for  error  in  refusinjr  evidence  on  the  last  mentioned,  judgment 
was  revers(Kl.] 

Crippen  v.  People,  8  Mich.  117(1860,  Supreme  Ct.,  Opinion  by  Manning,  J.). 
Indictment  for  nuisance. — Held,  competent  to  show  on  cross  examination  that 
the  witness  had  begun  civil  suits  for  the  same  cause,  which  suits  they  suspended 
by  agreement,  and  proceeded  to  get  defendant  indicted.  The  evidence  should 
have  been  admitted  to  show  bias.     Judgment  reversed. 

Long  V.  Lambkin,  9  Cush.  [Mass.]  361  (1853,  Supreme  Ct., Opinion  by  Fletcuer, 
J.).  A  witness  called  to  discredit  another  witness,  may  ])e  asked  whether  he  has 
had  a  quarrel  with  him. 

Starks  V.  People,  5  Den.  106  (1847,  Opinion  by  Beardsi.ey,  Ch.  J.).  A  party 
may  prove  the  declarations  of  a  witness  called  against  him  which  go  to  show 
hostility  to  him.  I  In  this  case  the  declarations  were  made  before  the  alleged 
arson  for  which  defendant  (the  party  impeaching?)  was  indicted.]  It  is  always 
competent  to  show  the  relations  existing  between  the  witness  and  the  one  against 
as  well  as  the  one  for  whom  he  is  called.  A  party  is  not  entitled  to  give  evidence 
of  the  character  of  his  witness   unless  it  is  first  attacked.     It  is  error  to  allow 

f)roof  of  good  character  for  truth,  merely  because  the  witness  to  be  sustained  had 
lad  part  of  his  testimony  contradicted  by  other  witnesses,  and  because  evidence 
that  he  had  made  hostile  declarations  against  the  party  against  whom  he  was 
called  was  adduced  after  he  had  denied  such  declarations.  The  general  char- 
acter for  truth  of  a  witness,  himself  called  only  to  testify  as  to  the  general 
charcter  of  another,  mav  be  impeached. 

Cook  v.  CVrr,  20  Md.   403(1863,   Ct.  of    App).     On    appeal   from   Orphan's 
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addressed  to  him,  renews  his  applicatiou,  limits  it,  makes  it  more  specific,  and 
that  reply  by  Mr.  Moulton  I  propose  to  read  as  a  part  of  the  res  gcsUB  in  refer- 
ence to  the  very  papers  in  controversy. 

Court.  The  quentioD  web  whether  money  received  by  plaintiff  from  Mrs.  W. 
was  a  gift  or  loan.  She  was  aged  and  iufirui.  There  was  some  evidence  not 
only  of  anifice  but  of  threats  by  plaintiff  in  obtiiiuing  the  money  from  her. 
Held,  that  anv  evidence  was  admissible  to  diprlose  the  real  motives  and  inten- 
tions  of  each  toward  the  otlier.  The  rules  as  to  admission  of  evidence  areles:^ 
tttrict  when  the  circumstances  excite  suspicion  of  bud  faitli  or  the  taking  of  im- 
proper und  unjust  advantage.  The  evidence  held  admissible  was  that  Mrs.  W. 
subsequently  lo  ])aying  the  money,  had  an  interview  with  Cook,  when  Cook  said 
it  was  a  gift,  and  slie  declared  it  was  a  loan,  and  said,  "  If  I  did  say  I  g^ve  it  to 
him,  I  only  said  it  lo  keep  the  peace."  That  she  charged  him  in  his  presence 
with  swindling  her  and  forcing  lu-r  name.     That  he  threatened  her. 

Collins  v.  Stephenson,  8  Ui-ay  [Mass.]  438  O^-'^T,  Opinion  by  Thomas.  J.).  A 
"witness  having  been  asked  on  cross-examination,  if  he  had  ever  threatened  re- 
venge on  plaintiff,  and  having  replied  that  he  had  not. — Held,  that  evidence  that 
he  had  so  threatened  was  competent  and  rightly  admitted. 

Chfipman  V.  Coffin,  14  tiray  [Mass.]  454(1860,  Opinion  by  Merkick,  J.).  A 
witness  for  defendlmt  testified  on  cross-examination  that  he  had  no  recollection 
of  having  stated  [after  a  previr»us  trial  ?]  "that  he  had  te>tiried  at  court  on  the 
defendant's  side,  but"  that  if  called  again  "  he  thought  he  should  testify  on  the 
plaintiff's  side."  Jleld,  that  the  plaintiff  was  properly  allowed  to  prove  that  the 
witness  had  made  such  a  statement. 

Mtrrilh  v.  Luxe,  9  Cow.  65,  67.  The  fact  of  bad  terms  between  witness  and 
party  should  be  weighed  by  the  jury. 

Brewer  Y.  Crosby,  11  Gray  [Mass.]  2J)  (1858,  Supreme  Ci.).  Defendant  was 
asked  on  his  cross-examination  l)y  the  plaintiff,  if  he  had  ever  told  the  latter  that 
if  he  (plaintiff;  prosecuted  him,  he  (defendant)  would  prove  as  bad  a  fellow  as 
report  said  he  was.  Defendant  denied  that  he  had  said  so.  Plaintiff  then  testi- 
fied that  defendant  did  make  the  remark  to  him.  Held,  proper,  to  show  defend- 
ant's temper  and  disposition  as  a  witness. 

Cook  V.  SpauUlinff ,  l}2  S.  Y.  661  (I8T8,  No  opinion  reported).  Action  to  restrain 
defendant  from  flowing  land  by  means  of  a  (lam.  plaintiff  claiming  that  defend- 
ant raised  the  water  higher  than  his  deed  enritled  him  to  do.  This  was  denied. 
Plaintiff's  testimony  tended  to  show  that  the  original  grantee,  who  had  a  right 
to  keep  the  dam,  and  flow  the  grounds,  as  then  used,  ami  whose  right  only 
defendant  had  acijuired,  had  while  he  owned  the  premises,  raised  the  dam.  No 
proof  was  given  that  any  other  grantee  had  done  so.  H..  a  grantee  intenne- 
diate  between  the  original  grantee  and  defendant,  was  called  tor  the  latter,  and 
testified  that  while  he  owned,  he  did  not  raise  the  dam.  On  cross-examination,  he 
was  asked  whether  ho  had  had  trouble  with  plaintiff  about  raising  the  water, 
which  was  on  objection  excluded.  Held,  no  error;  that  the  witness  had  given  no 
material  evidence,  and  the  proposed  evidence  if  designed  to  imoeach  him  was 
irrelevant;  that  the  court  might  have  supposed  that  tlie  proposed  evidence  was 
intended  as  corroboration  of  plaintiff's  case,  by  showing  that  plaintiff  insisted, 
when  H.  owned,  that  his  (plaintiff's)  rights  were  infringed,  and  in  this  view  the 
evidence  was  incompetent.  If  the  object  was  to  show  hostile  feelings  on  the  part 
of  the  witness  merely  that  should  have  been  clearly  stated,  or  the  form  of  the 
question  should  have  disclosed  that  object. 

McHugh  v.  State,''i\  Ala.  317(1858,  Supreme  Ct.,  Opinion  by  RrcK,  Ch.  J.). 
A  witness  for  the  prosecution  was  asked  on  cross-examination,  if  he  entertained 
anv  hostility  to  the  accused.  He  answered  in  the  negative.  He  was  then  asked 
if  he  had  made  statements  (specifying  them)  which,  if  made,  indicated  hostility. 
He  replied  that  he  had  not.  Evidence  was  subsequently  offered  by  the  <lefense 
to  the  effect  that  he  had  made  such  st^tenients,  but  it  was  rejected.  Hdd^ 
error.     Judcrment  reversed. 

S*M€Y.  Harston,  63  No.  Car.  294  (1860,  Supreme  Ct..  Opinion  by  Kkade,  J.). 
To  show  the  bias  of  a  state  witness,  the  prisoner  asked  the  witness  if  he  had 
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JuDQK  Xeilson. — Those  two  remaining  letters  going  to  the  question  of 
application  and  refusal  ? 
Mr.  Pirrter. — Yes,  sir. 

not  himnelf  been  in  jail  for  the  same  offense.  He  said  he  had.  He  was  then 
asked  if  tlie  prisoner  had  not  been  sworn  against  him  before  the  coroner's 
inquest.  lie  replied  "  he  did  not  liear  tiie  prisoner  examined,  but  had  heard 
that  the  prisoner  was  a  witness  and  swon?  against  liim.*"  Objected  to  as  hearsay 
and  excluded.     Held,  error. 

Newtou  V.  HarriiS,  0  N.  Y.  J{45  (1852,  Opinion  by  Watson,  J).  On  cross- 
♦•xaniination,  one  of  the  plaintifTs  witnesses  was  asked  the  following  question  : 
*'  Have  you  said  that  the  defendant  in  this  suit  should  be  beat  if  sweariuj?  could 
doit?"  He  answered,  **  No,  I  have  not  said  so."  The  defendant  afterwards 
called  a  witnesn  to  contradict  him,  but,  upon  objection  by  the  plaintiflf,  the  lesti- 
mony  was  not  allowed.  On  appeal.  Held,  error.  Not  (mly  the  mere  fact  of  un- 
friendly feelings,  but  evidence  tending  to  slmw  it  is  adiuissible. 

State  V.  Fitzhugh,  2  Oregon,  227  (1807.  Supm.  ('t.,  Opinion  by  BorsE,  J.). 
Defendant's  counsel  on  cross-examination  asked,  "  Were  you  present  at  a  public 
meeting  called  tor  the  purpo  e  ot  hanginjr  these  prisoners  without  a  trial  Y" 
The  question  was  excluded  and  exception  taken. — Hdd,  that  while  tUe  question 
might  properly  have  been  admitted  with  the  answer  thereto,  still  it  would  not 
have  shown  that  witness  was  unfriendly  if  answered  in  the  affirmative,  and  its 
rejection  as  irrelevant  was  not  error,  it  is  one  of  those  questions  which  are  in 
the  discretion  of  the  court,  iSic. 

Rexw  Vcicin,  citeil  2  Campb.  OJJS.  On  cross-examination  witness  may  be  asked 
if  he  had  not  been  charged  with  crime  against  the  prisoner,  and  if  he  had  not 
threatened  revenue.  On  the  first  point  his  answer  mu.st  betaken,  but  as  to  such 
words  they  are  material  to  the  cause,  and  may  be  contradicted. 

Commoatoealth  v.  Byron,  14  Gray  [Mass.]  31.  On  trial  of  indictment  for 
perjury  defendant  may  show,  that  before  complaint,  he  sued  witness  for  tort,  and 
the  witness  was  subsequently  instrumental  in  procuring  this  indictment. 

State  V.  Montgoirury,  7  Jones  [Mo.]  594  (1851),  Supreme  Ct.,  Opinion  by 
KiiiiARDSON.  J.).  A  witness  called  by  the  State  testified  on  cross-examination 
as  to  his  sentiments  towards  the  accused,  but  the  court  sustained  an  objection  to 
a  question  asking  the  state  of  witness's  feelings  towards  the  husband  of  the  ac 
cused.  Held,  that  the  admission  of  the  one  part  of  the  evidence  and  the  exclu- 
sion of  the  other  were  both  correct.     Judjrment  affirmed. 

State  V.  Sam,  8  Jones  JLaw  No  Car.]  150  (18G0,  Supreme  Ct.,  Opinion  by 
Pkauson,  Ch.  J.).  Murder  by  a  negro  slave.  A  witness  for  the  prosecution  was 
asked  on  cross  examination  whether  he  had  not  taken  up  and  whipped  other 
negroes,  //d/d,  that  thn  exclusion  of  the  evidence  calletl  for  was  error.  It  is 
competent  to  show  bias  as  to  the  cause  as  well  us  to  the  party.  [^State  v.  Patter- 
Jion,  2  Iredell,  346,  approved.] 

o.   Cases  shoiting  interest  of  mtness. 

Moore  v.  Viele,  4  Wend.  42(»  (IHlJO.  Opinion  by  Maucy,  J.).  Suit  on  a  promts 
sory  note  transferred  to  plaintitf  after  the  statute  of  limitations  had  attached  and 
after  the  maker  (the  defendant)  had  been  discharged  in  insolvency.  The  payee 
of  the  note  who  transferred  it  tn  plaintiflf  was  the  only  witness  to  prove  a  new 
promise.  Evidence  was  adduced  to  show  that  the  consideration  of  the  transfer 
was  to  be  plaintiff  V  own  note  not  yet  given  at  the  time  of  this  suit  brought. 
There  was  an  agreement,  at  the  time  of  transfer,  that  the  payee  should  be  the 
witness  for  the  plaintiff  to  prove  the  new  promise.  HeM,  that  while  these  facts 
did  not  render  the  witness  incompetent  or  entirely  overthrow  his  credit,  it  was 
error  to  instruct  the  jury  that  it  did  not  affect  or  impair  his  credit. 

Cameron  v.  Montgomery,  13  Serg.  &  li.  128,  132.  A  witness  may  be  asked  If 
a  party  has  not  bought  his  property  of  him  at  his  instance.  Everything  which 
may  in  the  slightest  degree  affect  the  credit  of  witness  may  be  shown.  The 
exclusion  of  such  evidence  is  fatal. 

Batdiirff  v.  Farmers'  Bank,  01  Pa.  179  (18«9,  Supreme  Ct.,  Opinion  by 
TuOAU'soN,  Ch.  J.).  Evidence  was  admitted  to  show  that  a  witness  for  the  plaio- 
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Mr,  Beach, — We  do  not  deny  the  proposition  that  it  is  entirely  competeDt 
to  show  hostility,  if  it  can  be  shown,  ou  tlie  part  of  Mr.  Moulton  against  Mr. 
Beecher — ill-feeling,  malice — nor  do  we  deny  the  right,  in  the  language  of  the 

tiff  was  a  creditor  of  the  firm  suetl  jointly  with  a  person  who  claimed  himaelf 
not  a  partner.  This  was  to  show  an  interest  in  the  witness  to  liave  the  firm 
obligations  saddled  upon  the  other  defendant. 

People  V.  Cunningham,  1  Den.  524  (1845,  Supreme  Ct.,  Opinion  l)y  Jewett,  J.). 
Indictment  for  a  nuisance, — Held,  that  the  fact  that  witnesses  for  the  ]>ro8ecution 
Jiad,  an  appeared'  from  their  testimony,  contributed  funds  to  employ  counsel  to 
associate  with  the  public  prosecutor  on  the  trial,  was  not  ground  for  excluding 
or  striking  out  their  testimony,  for  interest.  The  witnesses  were  not  interested 
in  the  event  of  that  trial  except  in  feeling,  and  that  could  onlv  affect  their  credi- 
bility. 

BceDen  v.  Synwnd^,  10  Mod.  291  (1714.  Coram  Lord  C.  J.  Parkkr,  afterward 
Lord  Macclesfield).  Defendant  called  his  son  to  prove  that  the  latter  and 
not  the  former  boujrht  the  goods.  By  tlie  C.  J. :  "He  ca\\\  not  be  an  evidence." 
Daunell,  Sergt.i  *'  He  can  not  get  nor  lose  by  the  event  of  this  cause  for  what 
is  now  given  in  evidence  can  not  be  given  in  evidence  in  another  action."  By 
the  C.  J.:  "  This  you  have  often  said  and  1  as  often  answered.  If  an  action  be 
broujj^ht  by  a  commoner  for  his  right  of  common,  shall  another  person  that 
claims  a  right  of  common  upon  the  same  title  be  allf)we(i  to  give  evidence?  No; 
and  yet  it  is  certain  that  he  can  neither  get  nor  lose  in  that  cause;  for  the  event 
of  that  cause  will  no  way  determine  his  right.  But  though  he  is  not  interested 
in  that  cause,  he  is  interested  in  that  question  upon  whiclif  the  cause  depends  ; 
and  that  will  be  a  bias  upon  his  mind.  It  is  not  liis  swearing  the  thing  to  be 
true  that  gives  him  any  advantage,  but  it  is  the  thinjrs  l>einjr  true  ;  and  the  law 
does  judge  that  it  is  not  proper  to  admit  a  man  to  swear  that  to  be  true  which  it 
is  plainly  his  interest  shouUl  be  true." 

Fl(/i/d  V.  Wallace,  31  Georjria,  GSS  (18G1,  Opinion  by  Lyon,  J.).  Great  lati- 
tude is  to  be  allowed  on  cross-examination,  as  to  questions  tending  to  show  bias 
or  interest.  [The  question  was,  whether  the  witness  did  not  say  he  had  hired  a 
man  to  cut  timber,  the  suit  being  to  recover  for  the  price  of  timber,  in  the  year 
this  timber  was  cut,  and  the  defendant  trying  to  make  out  that  plaintiff  and 
witne.ss  were  partners.] 

4.  Otutes  sJiomng  attempts  to  influence  uitness. 

Martin  v.  BarncH,  7  Wis.  2^-J9  (1859,  Supreme  Ct.,  Opinion  by  Smith,  J.), 
Defendant  had  offered  to  prove  a  bargain  between  plaintiff  and  a  witneas,  that 
plaintiff  .should  pretend  to  be  sick  from  the  t.^ffects  of  the  assault  and  battery 
and  that  they  should  share  the  damages.  Excluded  apparently  on  the  ground 
that  witness's  attention  had  not  been  called  to  the  proposed  ttvidence  before  it 
was  offered.     Held,  error.     New  trial. 

Attorn>;y-General  v.  Hitchcock,  I  Exch.  91;  S.  C,  11  /wr.  478  ;  16  L.J. 
Exch.  251)  (1847,  Pollock,  C.  B..  Parke,  Alderson  and  Rolfe,  B.B.).  In  an 
information  under  the  revenue  laws  a  witness  atjainst  the  defendant  was  asked 
on  cross-examination,  whether  he  had  not  stated  that  the  officers  had  offered  him 
a  bribe  to  testify.  The  witness  iiavinjf  denied  this, — Held,  that  evidence  was  not 
receivable  to  show  that  he  had  made  such  a  statement ;  because  it  was  a  <x>l- 
lateral  matter.  [Otherwise,  perhaps  if  the  question  was  whether  he  had  said  be 
wa,8  bribed  ;  and  certainly  evidence  that  he  actually  was  bribed  could  be  ad- 
duced.] 

Morgan  v.  Frees,  15  Barb.  352  (1852,  Opinion   by  Mason,  J.).     Heldy   that  it 
is  the  settled  rule  that  a  witness  can  not    be  examined  as  to  a  distinct  collateral 
fact  for  the  purpose  of  impeaching  his  testimony  by  contradicting  him.     But  the 
J  questions  collateral  to  the  issue  are  mainly  those  in  respect  to  the  particulars  of 

the  witness's  general  character  or  credit.  A  distinction,  however,  is  made  in 
respect  to  the  right  to  contradict  the  witness  on  any  fact  relating  to  his  conduct 
in  a  particular  cause  ;  e.  g.,  his  promise  that  a  witness  shall  be  well  paid  for 
testifying  falsely  ;  and  the  witness's  answer  is  not  conclusive,  but  if  a  foundation 
be  laid  it  may  be  contradicted  by  other  proof. 
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first  counsel  who  addressed  your  Honor,  to  show  that  there  was  an  active  and 
persevering  hostility  on  tlie  part  of  Mr.  Moiiltou  toward  Mr.  Beecher.  The 
question  is  how  is  that  to  be  -shown  ?     The  counsel  says,  and  he  assumes  that 

Trmi  of  Lord  ^taford,  7  How.  St.  Tr.  1400  (1G80,  Finch,  Lord  High 
Stewiuil).  Dugdiile  liaving  given  his  lestimony  against  Lord  Siafford,  his  lord 
^hij)  was  allowed  to  provt*  that  Dugdale  had  endeavored  to  persuade  people  ia 
swfur  falsely  airainst  Lord  Stafford,  and  had  offered  them  money  to  induce  them 
HO  to  do.  Tins  wMs  done  by  calling  the  persons  alleged  to  have  been  so  attempted 
to  bt'  persuaded. 

Fohom  V.  Brawii,  .")  Foster  [N.  II.]  114  (1852,  Opinion  by  Eastm.vn,  J.).  The 
testimony  of  the  witness  (W.)  was  properly  admitted,  to  contradict  the  former 
witness,  who  denied  that  he  had  attempted  to  tamper  with  the  witness  (W.). 
Tlie  temper  and  feelings  of  a  witness  toward  a  party  are  proper  subjects  of 
inquiry,  and,  it  he  denies  hostility,  he  may  be  contradicted. 

Cooh y  V.  Xorton,  4  Cush.,  911  Proof  of  attempt  to  bribe  in  another  and  dis- 
tinct controversy,  not  competent  to  impeach  witness  who  has  denied  that  he  has 
bias. 

JlarrU  v.  Tippet,  2  Campb.  037  (K.  B.,  N.  P.,  1811,  La  whence,  J.).  A  wit- 
ness  for  defendant  wa.s  asked,  on  cross  examination,  if  he  had  not  attempted  to 
(lissuade  one  of  plaint ifTs  witnesses  from  attending.  He  said,  positively,  no. — 
ILld,  that  the  other  witness  could  not  be  called  to  contradict  him.  Defendant 
must  take  his  answer. 

Yjaiig  v.  Slanrjhtcrford,  11  Mod.  228  (Q.  B.,  1710,  trial  at  bar,  Holt,  C.  J.).  Id 
this  ca.se  a  witne-^s  was  object-d  to  on  the  ground  that  he  had  taken  money.  HOLT, 
(\  J.  says:  "  Suppose  he  had  taken  money  ?  That  is  no  reason  why  his  testi- 
mony  sliall  nor  he  taken.  But  if  it  be  proved  the  jury  may  give  the  leas  credit 
to  his  evidence." 

Sl(i(c  V.  0<i(jr.  17  N.  II.  373  (1845).  On  trial  of  indictment,  it  is  not  competent 
for  defendant  to  piove  by  other  witnesses  tliat  a  witness  for  the  prosecution  had 
made  offers  to  defendant  to  settle  with  him  and  not  prosecute,  if  defendant 
would  ])ay  hitn  a  ct-rtain  sum  of  money.  [Citing  11  Wend.  ID  ;  2  Camp.  687.] 
It  is  cuneeded  that  liostility  of  a  witness  may  be  proved  by  any  compete4it  evi- 
den(!«-  ;  but  particular  facts  of  such  nature  as  to  create  the  supposed  hostility  or 
induce  8us|»irion  of  its  existeuce,  can  not  be  proved  except  as  tliey  may  be  drawn 
from  the  witness  bv  cross-examination.  In  the  offer  in  this  case,  the  evidence 
tentied  to  show  that  the  alleged  sordid  motives  were  removed  at  the  time  of 
testifying. 

Tht'  Peoph'  V.  Ovnung.W  Wend.  18  (Supreme Ct..l833,Opinion  by  Sutherland, 
J.).  Indictment  for  false  pretenses  in  obtaining  signature  of  one  C<mly.  Defend- 
ant, on  cross-examination  of  C'only,  the  prosecutor,  who  was  tile  principal  witness 
for  the  prosecution,  oti'ered  to  prove  by  him  that  he  had  frequently,  during  the 
present  session  of  court,  offered  to  prisoner,  that  if  he  would  settle  the  subject 
matter  ef  the  indictment,  witness  would  leave  court,  and  would  not  appear.  It 
did  not  appear  that  ('only  had  been  damnified  by  the  signature  obtained. — Held, 
properly  excluded.  It  could  letritimately  have  had  no  influence  with  the  jury. 
It  did  not  tend  in  the  slightest  degree  to  impeach  witness'  testimony,  or  show  his 
narration  untrue.  Improper  endeavors  to  compromise  the  prosecution  did  not 
impfach  the  prosecutor's  positive  testimony  to  the  fraud. 

Elitood  V.  Wentevn  Union  Tel.  Co.,  45  N.  Y.  549  (1871,  Opinion  by  Rapallo.  J.). 
Plaintiff  sued  for  damages  sustained  in  paying  $10,000  on  the  faith  of  a  false 
message  negligently  sent  by  defendants.  Plaintiff  havinjif  shown  that  he  had 
received  the  message  from  the  telegraph  office  at  the  place  of  destination,  the 
operators  at  the  station  where  it,  in  the  course  of  business,  must  have  come  from 
testified  that  no  such  message  was  sent.  [It  was  suggested  that  the  wire  interme- 
diate was  cut.J  It  was  argued  tliat  the  receipt  of  the  message  merely  raised  a 
presumption  that  it  had  been  sent,  and  that  this  presumption  must  be  regarded 
as  overcome  by  the  positive  testimony  to  the  contrary.  The  telegraph  operators 
haviner  a  motive  to  induce  them  to  testify  as  they  did, — Held,  that  it  was  for  the 
jury    ii)  pass  upon  the  weight  due  their  statements.     [It  seems,  too,  that   the 


AH  TESTIMONY    OF    F.     D.     MOULT  ON.  [10th  Day. 

is  an  unestablished  proposition,  which  I  deny,  that  he  can  show  it  by  proving 
conversations,  the  details  of  quarrels,  the  details  of  litigations,  if  you  please, 
or  any  other  declarations  upon  any  subject  as  between  the  two  parties.  I 
assert,  sir,  that  the  settled  doctrine  of  the  law  is  that,  for  the  purpose  of 
proving  that  condition  of  feeling  between  assumed  parties,  you  can  not  g^ve 
the  details  of  transactions  between  them  from  which  that  hostility  may  be 
inferred;  that  you  can  only  ask  in  regard  to  the  actual  state  of  feeling,  or  to 
acts  upon  the  part  of  the  witness  which  <^o  to  indicate  a  hostile  sentiment. 
Now,  this  letter  which  is  proposed  to  be  introduced — Aug.  4,  of  Mr.  Beecher's 
— if  your  Honor  will  look  at  it,  you  will  see  that  there  is  an  expression  in  the 
last  part  of  it  of  reproach,  of  indignation,  if  you  please,  against  Mr.  Moulton, 
for  refusing  these  originals  or  tliese  copies,  as  the  case  may  be.  Upon  what 
principle  is  that  received  ?  The  fact  of  refusal  is  already  established,  and,  so 
far  as  that  is  proper  or  improper,  so  far  as  it  is  indicative  of  any  ill-sentiroent 
on  the  part  of  3Ir.  Moulton  towards  Mr.  Beecher,  why  your  Flonor  will  see  it, 
and  the  jury  may  consider  it,  but  expressions  of  resentment  or  anger,  condem- 
nation on  the  part  of  Mr.  Beecher,  are  not  to  be  received  as  evidence  of  that 
condition  of  feeling  as  between  the  parties.  It  is  enough  that  the  parties 
admit  or  deny  that  the  feeling  exists.  I  wish  your  Honor  would  look  at  this 
proposed  letter. 

Judge  Xeilson. — It  is  not  necessary.  I  think  the  correspondence  already 
in  clearly  amounts  to  an  application  for  papers  or  copies,  and  a  refusal ;  that 
covers  that  part  of  it. 

Mr,  Ecurtu, — Now,  if  you  leave  it  there  it  will  stand  upon  this  letter;  but 
that  was  not  the  end  of  the  application.  Mr.  Beecher  renews  and  enforces 
his  applications,  and  is  met  with  persistent  resistance. 

Judge  Neilson. — That  is  not  necessary.  It  is  sufficient  that  an  application 
was  made. 

Mr.  Emrts. — Have  wc  not  a  right,  if  your  Honor  please,  to  show  what 
applications  we  made,  and  how  they  were  refused  ? 

Judge  Neilson. — Here  is  the  application  made. 

Mr.  Evarts, — We  can  show  one  application  made  in  a  certain  matter.  If 
that  were  the  end  of  the  matter,  verj'  well ;  but  we  persist  in  our  application, 
and  then  we  are  met  in  the  manner  that  we  are  met.  It  is  not  a  repetition  of 
the  responses  as  before.  Our  application  is,  in  the  shape  presented  to  him, 
an  earnest  of  our  necessity  and  of  justice,  and  replied  to  by  him  in  the  manner 
that  he  is  replied  to,  and  we  offer  that  evidence  as  in  itself  the  most  direct 
and  most  trustworthy  evidence  of  the  hostility  of  this  witness  at  that  stage  of 
tlie  matter — not  Ijy  any  general  state  of  feeling,  but  by  an  espoused  side,  and 
by  the  maintenance  of  the  opposing  litigation  from  that  time  forward,  and 
those  letters  are  the  evidence  of  it. 

Judge  Neilson. — 1  think  we  have  sufficient  of  the  correspondence.  I 
rule  out  this  letter. 

operators'  testimony  w'as  not  unequivocal.]  **  It  is  undoubtedly  the  general  rule 
that  where  unimpeachnd  witnesses  ti'Stify  distinctly  and  positively  to  a  fact,  and 
itre  unconiradictfd,  tlieir  tostituonv  Khould  be  credited,  and  have  the  effect  of 
overcoming  a  mere  pre^iu motion.     But  tic  rule  is  subject  to  many  qualifications. 
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Mr.  EvarU. — Your  Honor  Will  note  our  exception. 

JrDQH  Neilson. — Yes,  sir. 

Mr.  Porter. — I  offer  first  this  letter  from  Mr.  MouUon  to  Mr.  Beechcr  on 
the  4th  of  August,  1H74,  renewing  and  limiting  his  application  for  the  papers, 
and  stating  the  specific  grounds  on  which  he  claims  them.  Your  Honor 
cxcludew  it,  and  we  except. 

JcDciE  Neilsox. — Yes,  sir. 

Mr,  Port*}',— I  offer,  then,  the  letter  from  Mr.  Moulton  in  reply,  on  the  fol- 
lowing day,  in  which  he  declines  the  proposition,  and  states  the  specific 
grounds  on  which  he  declines.  We  except  to  your  Honor's  exclusion  of  the 
letters.  [To  witness.]  It  was  not  until  you  received  the  answer  on  the  4th 
of  August  to  your  letter  of  that  day  that  your  friendly  relations  with  Mr. 
Beecher  terminated  ?     A.  Not  until  that  time. 

Q.  And  that  letter  was  the  commencement  of  their  termination  ?  A.  One 
of  the  false  statements  in  the  letter  was. 

JuDOE  Neilson. — I  strike  out  the  expression  ** false  statements." 

Mr.  Porter. — I  do  not  object  to  it.  I  renew  the  offer  now,  that  I  have 
proved  that  this  letter  was  tlie  occasion  of  the  termination  of  their  relations. 
I  now  offer  to  n*ad  it,  that  your  Honor  may  see,  and  that  the  jury  may  know. 

JcDOE  Neilsox. — It  is  suflScient  that  they  did  terminate  friendly  re- 
lations.    We  have  sufficient  evidence. 

Mr,  Evarta. — How  is  that  proved,  if  your  Honor  excludes  the  letter  ? 

Mr.  Fnllerton, — By  the  answer  of  the  witness. 

Mr,  Evarts. — How  is  the  form  and  manner  and  degree  of  the  hostility 
proved  except  by  the  expressions  ? 

Jltjge  NEn.sox. — He  has  stated  the  fact  that  those  relations  terminated 
at  that  time. 

Mr.  Ecarts. — We  arc  not  obliged  to  take  his  answer,  if  your  Honor  please. 

Q.  After  that  did  yon  ever  enter  the  house  of  Henry  Ward  Bi  ^''^h'^r  ?  A. 
Aft?r  August  4  ? 

(}.  Yes,  sir.     A.  No,  sir. 

Q.  Did  he  ever  enter  yours  ?    A.  I  don't  think  he  has,  sir. 

Q.  Befon;  the  30th  of  December,  1870,  did  you  ever  enter  his  house  ?  A. 
I  may  have  gone  thf^re  with  my  partner  on  a  New  Year's  day  to  make  a  call. 

Q.  Do  you  remember  that  you  ever  did  before  that  date  ?  A.  I  don't  dis- 
tinctly  remember  that  I  did. 

Q.  Did  he  ever  enter  your  house  to  your  knowledge  before  that  date  ?  A. 
I  don't  think  he  did. 

Q.  As  I  understand  you.  the  inception  of  your  friendship  for  Mr.  Beecher 
was  on  that  stormy  night  when,  as  you  claim,  you  learned  that  he  had  de- 
bauched the  wife  of  your  most  intimate  friend  ?  A.  It  was  not  previous  to 
that. 

Q.  And  its  termination  was  at  the  time  yon  refused  to  allow  him  access  to 
the  papers  upon  which  he  relied  for  the  vindication  of  that  charge  ?  A« 
Yes,  sir. 

Q.  What  was  the  inception  of  your  friendship  for  Theodore  Tilton  ?  A. 
My  early  acquaintance  with  him,  sir. 
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Q.  In  what  year  did  you  become  acquainted  with  him  ?  A.  in  1850, 1 
think— 1849  or  1850. 

Q.  Where  ?     A.  At  the  New  York  Free  Academy. 

Q.  What  academy  ?    A.  The  New  York  Free  Academy. 

Q.  Were  you  with  him  at  any  other  institution  ?     A.  No,  sir. 

Q.  How  long  were  you  together  there  ?     A.  Till  1854,  I  think. 

Q.  Were  you  class-mates  ?     A.  Part  of  the  time. 

Q.  Were  you  then  on  terms  of  ihc  closest  intimacy  ?  A.  I  was  intimate 
with  him,  friendly  with  him;  he  was  ray  friend. 

Q.  Did  he  do  you  favors  there  ?  A.  I  don't  remember  that  he  did  me 
favors. 

Q.  Nor  any  favor?  A.  I  don't  know  that  he  did,  any  more  than  one 
student — 

Q.  You  received  a  prize  at  that  institution  on  one  occasion,  did  you  not  f 
A.  I  think  so;  yes,  sir,  I  believe  I  did. 

Q.  Was  he  a  competitor  ?     A.  I  don't  remember  that  he  was. 

Q.  Do  you  remember  that  he  withdrew  from  competition  in  order  to  enable 
you  to  get  that  prize  ?     A.  No,  sir;  I  don't. 

Q.  Nor  that  he  did  it  at  your  request  ?    No,  sir. 

Q.  Who  left  the  Academy  first,  you  or  he  ?    A.  I  think  he  did. 

Q.  Where  did  he  go  ?  A.  I  believe  he  went  into  business  as  a  reporter,  or 
went  into  some  newspaper  office. 

Q.  When  did  he  leave  the  Academy  ?     A.  In  1834. 

Q.  What  did  you  do  after  that  ?  A.  On  August  17,  1854, 1  went  with 
Woodruff  &  Robinson,  as  a  boy  in  their  office. 

Q.  You  remained  with  them  in  that  capacity  how  long  ?  A.  I  think  six 
or  seven  years. 

Q.  During  that  time  did  you  from  time  to  time  see  Tlieodore  Tilton  ?  A. 
From  1854  to  1861  do  you  mean  ? 

Q.  Yes,  sir.     A.  Yes,  sir. 

Q.  Your  kindly  relations  continued  ?     A.  Yes,  sir;  they  were  kindly, 

Q.  Were  you  then  living  in  New  York  or  in  Brooklyn  ?  A.  I  lived  in 
New  York,  sir. 

Q.  When  did  you  remove  to  Brooklyn  ?  A.  I  think  it  was  in  1862  or 
1863,  somewhere  along  there — 1863. 

Q.  At  that  time  had  you  become  a  clerk  in  the  office  with  the  firm  ?  A 
Yes,  sir. 

Q.  When  did  you  first  acquire  an  interest  in  the  firm  ?  A.  I  think  it  was 
in  1861. 

Q.  When  did  you  and  Mr.  Tilton  come  to  meet  more  frequently  ?  A.  We 
cime  to  meet  more  frequently  after  I  came  to  Brooklyn. 

Q.  When  was  it?    A.  In  1863,  I  think. 

Q.  Was  he  residing  here  at  that  time  ?  A.  He  was  residing  in  Bnioklyn, 
I  believe. 

Q.  From  that  time  were  you  quite  intimate  with  him  ?  A.  Well,  sir,  I 
didn't  have  time  to  be  very  intimate  with  anybody;  I  was  friendly.  I  didn't 
visit  his  house  very  frequently  at  that  time;  I  didn't  visit  anywhere. 
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Q.  When  did  you  begin  to  visit  at  his  house  .'    A.  I  think  in  1868  or  1867, 
somewhere  along  there. 

•Q.  When  did  he  begin  to  visit  yours  ?  A.  About  that  time  when  I  moved 
into  Clinton-street;  when  we  became  near-r  neighbors. 

Q.  Were  your  families  intimate  ?    A.  They  were  never  very  intimate;  no, 
sir. 

Q.  Your  intimacy  with  Mr.  Tilton  was  much  greater  than  with  Mrs.  Til- 
ton,  of  course  ?     A.  Yes,  sir. 

Q.   When  did  you  first  become  his  banker  ?    A.  He  deposited  money 
with  Woodruff  &  Robinson  in  the  beginning  of  1871,  if  I  recollect  correctly. 

Q.  Were  they  engaged  in  business  as  bankers  ?    A.  No,  sir;  he  deposited 
money  with  Woodruff*  &  Robinson — ^he  wanted  me  to  take  it  for  him. 

Q.'  In  1871  ?    A.  Yes,  sir. 

Q.  Was  that  the  first  occasicm  on  which  your  firm  had  been  his  banker  ? 
A.  I  think  he  never  had'any  money  with  us  before  that,  sir. 

Q.  Had  you  ever  lent  him  money  before?    A.  No,  sir. 

Q.  Never  ?     V.  Never  that  I  know  of. 

Q.  Had  you  ever  engaged  In  any  enterprise  with  him  before  that  f  A. 
Not  that  I  now  remember,  sir. 

Q.  Can  you  say  that  you  had  not  ?  A.  I  think  I  could  say  so  truth- 
fully, sir. 

Q.  You  had  before  that  been  in  the  habit  of  visiting  him  frequently  ?  A. 
I  had  been  at  his  house  quite  frequently  ;  yes,  sir. 

Q.  And  he  at  yours  quite  frequently  ?    A.  He  had  been  there;  yes,  sir. 

Q.  Did  he  often  sleep  at  your  house  ?  A.I  don^t  think  he  did  ever  sleep 
there. 

Q.  Never  ?    A.  I  don't  remember  that  he  ever  stayed  all  night. 

Q  Did  he  often  take  meals  at  your  house  ?  A.  He  did  take  meals  there 
quite  often. 

Q.  Bieakfast?    A.  Sometimes. 

Q.  Frequently  ?    A.  I  think  not. 

Q.  Dinner?    A.  Dinner. 

Q.  Freqently  ?    A.  Yes,  sir. 

Q.  Did  he  ever  take  his  meals  at  yoar  house  day  after  day  ?  A.  I  don't 
remember  that  he  was  in  the  habit  of  taking  them  there,  day  after  day; 
no,  sir. 

Q.  I  did  not  inquire  if  it  was  his  habit;  I  asked  you  if  he  ever  did  ?  A.  He 
used  to  come  for  several  days  in  succession;  yes,  sit. 

Q.  Was  it  the  subject  of  complaint  by  Mrs.  Tilton  ?  A.  I  never  heard  of 
it,  sir. 

Q.  Were  you  ever  at  his  house  over  night?  A.  Never  that  I  remem- 
ber, sir. 

Q.  Had  you  any  pecuniary  transaction  with  him  prior  to  1871  ?    A.  No,  sir. 

Q.  Did  you  afterward?  A.  Yes,  sir;  after  the  date  of  this  (4,000  you 
mean  ? 

Q.  When  first  did  you  have  any  pecuniary  transactions  with  him  ?    A. 

The  first  was  the  $4,000 — the  deposit  of  the  $4,000  with  the  concern, 
I.  -3*i 
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Q.  What  time  was  that  in  1871  ?  A.  It  was  in  the  beginning  of  1871 ;  in 
January,  I  think. 

Q.  That  was  at  his  instance  ?    A.  Yes,  sir. 

Q.  Not  at  your  su^^gestion  ?  •  A.  I  don't  think  it  was. 

Q.  Was  it  for  any  sp'^cial  purpose  ?     A.  Not  that  I  know  of. 

Q.  Did  it  have  any  Cv^nnection  with  any  newspaper  transaction  ?  A.  Not 
at  the  time  it  was  made — not  at  the  time  it  was  deposited. 

Q.  Did  he  draw  checks  against  it  ?  A.  lie  drew  it  out  from  time  to  time, 
by  drafts,  I  think ;  I  d(m't  remember  now  how  he  drew  it  out,  whether  he 
went  to  get  the  currency  for  it  or  drafts;  I  don't  know  now;  I  don't  remem- 
ber, now.  [The  witness  was  then  requested  to  procure  and  bring  a  copy  of 
the  account.] 
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Francis  D.  Moulton  recalled.     Cross-examination  continued. 

Mr,  Porter, — You  have  mentioned  that  Mr.  Beecher  was  in  the  habit  of 
being  at  your  house  sometimes  as  often  as  twice  a  day  ?     A.   Yes,  sir. 

Q.  Which  did  you  see  most  frequently,  Mr.  Til  ton  or  Mr.  Beecher,  during 
the  years  of  your  intimacy  ?  A.  I  should  say  I  saw  one  about  as  much  as  the 
other.  When  Mr.  Beecher  was  in  town,  I  saw  him  ahnost  as  frequently  as  I 
did  Mr.  Tilton — perhaps  more  frequently  Mr.  Tilt  on  than  Mr.  Beecher,  sir. 

Q.  Which  was  most  at  your  house  ?  A.  Mr.  Tilton  was  more  frequently 
at  my  house,  sir. 

Q.  Were  you  in  the  habit  of  traveling  together  at  times  ?  A.  We  had 
made  excursions  into  the  country,  sir,  during  vacation  time,  together.  I  don't 
remember  any  other  traveling  we  did  together. 

Q.  Excursions  of  what  duration  ?  A.  Well,  we  went  fishing  together 
sometimes,  perhaps  for  a  week. 

Q.  Frequently  ?     A.  Not  very  frequently ;  no,  sir. 

Q.  Every  summer  ?    A.  No,  sir;  not  every  summer. 

Q.  Did  you  ever  visit  watering-places  togetlier  ?  A.  Yes;  I  have  been  at 
Narragansett  with  Mr.  Tilton. 

Q.  Through  how  many  years  was  this  habit  of  intercourse  in  vacations  ex- 
tended ?     A.  I  think  the  first  time  that  I  went  to  Narragansett  with  Mr.  Tilton 
was  in  18G8,  and  we  may  have  gone  together  in   1869.     I  do  not  think  to  ex 
ceed  three  times — three  seasons  in  all,  sir — fishing. 

Q.  Did  you  travel  elsewhere  with  him  at  any  time  ?  A.  I  don't  remember 
now,  sir,  that  I  did. 

Q.  Were  you  West  together  at  any  time  ?     A.   Out  West  ? 

Q.  Were  you  at  the  West  together  at  any  time  ?  A.  No,  sir;  I  don't  re- 
member that  I  ever  went  West  with  him. 

Q.  Did  you  meet  him  at  the  West  ?    A.  No,  sir;  I  think  not. 

Q.  Were  you  at  Washington  together  at  any  time  ?     A.  No,  sir;  I  think  not. 

Q.  Did  Mr.  Tilton  ever  go  to  Washington  for  you  ?  A.  No,  sir;  I  think 
not. 
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Q.  Wliere  else  were  you  in  the  habit  of  meetin<r  Mr.  Tilton  besides  your 
own  house  ?  A.  Well,  sir,  he  genemlly  came  to  my  house,  and  at  The  Oolden 
Age  office.    I  used  to  go  to  The  Gohlen  Age  office  to  see  him,  sir. 

Q.  Were  you  frequently  there  ?  A.  Yes,  I  used  to  go  there  pretty  fre- 
quently during  the  first  year  of  The  Oolden  Age, 

Q.  And  afterwards?  A.  While  he  was  editor,  sir,  I  was  frequently  at 
The  Oolden  Age  office :  yes,  sir. 

Q.  Were  you  associated  in  any  matters  connected  with  woman's  rights  ? 
A.  I  was  in  sympathy,  sir,  with  the  woman's  right's  movement,  as  was  Mr. 
Tilton. 

Q.  Did  you  meet  at  conventions  or  assemblages  in  that  regard  ?  A.  I  do 
not  remember,  sir,  that  I  was  ever  in  a  woman's  rights  convention  with  Mr. 
Tilton.     Yes,  I  was  once — in  Newport,  sir. 

Q.  Did  you  go  together  ?    A.  I  think  we  did ;  yes,  sir. 

Q.  Did  you  ever  meet  him  in  Richmond  ?  A.  In  Richmond  ?  I  think 
not,  sir;  no. 

Q.  Passing  over  those  matters  which  relate  to  the  account,  I  desire  to  ask 
you  two  or  three  questions  as  to  the  general  result.  You  acted  as  his  attor- 
ney in  the  matter  with  Mr.  Bowen  ?  A.  I  went  down  to  see  Mr.  Bowen, 
taking  a  letter  of  authorization  from  Mr.  Tilton  to  Mr.  Bowen,  to  settle  bis 
accounts  with  him. 

Q.  Then  you  did  act  as  his  attorney  ?  A.  If  that  be  an  attorneyship,  sir. 
I  think  the  letter  of  authorization  is  quoted  in  my  statement. 

Q.  Yes,  I  think  it  is.  Have  you  the  original  here  ?  I  think,  sir,  I  have, 
if  it  is  in  my  statement.  It  has  been  among  my  papers,  and  unquestionably 
is  now. 

Mr.  EtartB, — Have  you  that,  Mr.  Fuilerton  ? 

Mr.  Fuilerton. — No. 

The  Witness.— Ai  is  among  my  papers,  Mr.  Evarts. 

Mr,  Etnrts. — Who  has  charge  of  your  papers  ? 

The  Witness.  —I  gave  them  to  Mr.  Morris — Morris  and  Pearsall. 

[Here  occurred  some  conversation  while  in  search  of  a  paper.] 

Mr.  Fuilerton. — Those  that  we  introduced  are  arranged  in  envelopes;  if 
this  paper  is  deemed  of  importance,  I  suggest  to  the  other  side  that  they  use 
the  printed  copy,  and  we  will  subsitute  the  original  whenever  it  is  found. 

Mr.  Porter,' -Yon  say  you  remember  the  terms  of  this  instrument;  well,  I 

can  read  it  just  as  it  is.     [Reading.] 

"  Brooklyn,  Jan.  2d,  1871. 
*•  Mr.  H.  C.  BowKN, 

"  Sir  : — I  heieby  authorize  Mr.  Francis  D.  Moulton  to  act  in  my  behalf  in  full 
settlement  with  you  of  all  my  accounts  fif rowing  out  of  my  contracts  for  services 
to  The  Independent  and  The  Brooklyn  Daily  Union.  Thbo.  Tilton." 

[Letter  marked  "Exhibit  D,  4. "J 

Q.  That  was  the  day  after  he  received  the  formal  notice  of  dismissal  ?  A. 
It  was  two  days  after  he  received  it. 

Q.  Acting  under  that  you  secured  how  much  for  Mr.  Tilton  from  Mr. 
Bowen? 

Mr,  Beach, — We  object  to  that,  sir. 
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Mr.  Porter. — On  what  ground  f 

Mr,  Beaeh. — That  it  is  totally  immaterial. 

JxTDQE  Neilson. — It  is  immaterial,  except  as  it  shows  friendly  service  on 
the  part  of  the  witness. 

Mr.  Morris. — The  amount  does  not. 

Judge  Neilson. — Well,  if  it  is  a  large  amount  it  is  a  large  service.  I 
think  it  well  enough  to  take  it. 

Mr.  Beach. — If  your  Honor  will  be  kind  enou»fh  to  note  our  exception  ? 

Q.  About  what  amount  ?  A.  The  account  under  the  contract  was  finally 
settled  by  arbitration,  and  $7,000 

Mr.  Beach. — The  question  was  what  you  secured,  not  what  was  settled  by 
arbitration. 

Judge  NEn.soN. — He  means  to  say  secured  in  that  way. 

Q.  What  amount  in  all  did  you  receive  from  Mr.  Beecher?  A.  What 
amount  in  all  did  I  receive  from  who  ? 

Q.  From  Mr.  Beecher  ? 

Mr.  Beach. — For  what  purpose  ? 

Mr.  Porter. — For  any  purpose. 

Mr.  Beach. — Well,  I  object  to  that — what  amount  he  received  from  Mr. 
Beecher  for  any  purpose. 

Judge  Neilson. — Well,  for  the  purposes  he  mentioned. 

Mr.  Porter. — Did  you  ever  receive  anything  from  Mr.  Beecher  except  for 
the  purposes  you  mentioned  ?  A.  For  the  tuition  of  Bessie  Turner  and  for 
the  purpose  of  assisting  Mr.  Tilton ;  for  no  other  purpose — and  his  family. 

Q.  VVhat  amount  in  all  did  you  receive  from  Mr.  Beecher  ?  A.  I  have  not 
the  figures  with  me  to  state  the  exact  amount  that  I  received.  There  was 
$5,000  in  one  amount  that  1  received  from  Mr.  Beecher.  That  w^as  received, 
I  believe.  May  2d,  1873 ;  and  the  other  amounts  were  received  from  about 
June,  1873,  down  to  May,  1873 — various  sums. 

Q.  Have  you  no  idea  of  about  the  aggregate  ?  A.  I  don't  remember, 
sir. 

Mr.  Beach.-^une,   1873,   to  May,    1873?    A.  No,   sir;    not  June,  1873; 
June,  1871,  I  meant.     Somewhere  between  $6,000  and  $7,000. 
Q.  In  all?    A.  Yes,  sir. 

Mr.  Porter. — Have  you   ever  been  on  friendly  terras  with  Mrs.  Beecher  ? 
A.  I  think  I  have  met  her  three  or  four  times;  that  is  all,  sir. 
Q.  Did  you  ever  visit  her  ?     A.  I  never  did  visit  her. 
Q.  Your  intercourse  with  her  has  been  very  slight,  I  think  ?    A.  Very 
slight;  yes,  sir. 

Q.  Were  you  ever  on  friendly  terms  with  Mrs.  Morse,  the  mother  of  Mrs. 
Tilton  ?  A.  I  have  met  Mrs.  Morse  several  times ;  very  pleasantly  when  I 
have  met  her,  sir. 

Q.  Were  your  relations  those  of  friends  ?    A.  We  were  not  unfriendly. 
There  w^  no  particular  friendship,  I  think — ^what  could  be  called  friendship. 
Q.  Mere  acquaintance  ?     A.   Acquaintance. 

Q.  Where  did  you  meet  her  ?  A.  I  think  I  have  met  her  at  Mr.  Tilton's 
house,  and,  I  believe,  once  in  Schermerhom-street 
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Q.  You  mean  you  met  her  in  the  street  ?  A.  No,  sir;  in  the  house,  while 
she  was  living  at  Schermerhom-street. 

Mr.  EvarU, — In  her  own  house?  A.  She  was  living  in  a  house  in  Schcr- 
uierhom-street ;  yes,  sir.     • 

Mr.  Porter. — Did  you  go  there  to  see  her  ?  A.  I  went  there  to  see  her; 
yes,  sir. 

Q.  When  was  that  ?    A.  I  don't  remember  what  year  that  was. 

Q.  I  would  like  the  time,  as  near  as  you  can  fix  it  ?  A.  I  will  try  and  fix 
it  before  I  get  through  with  my  testimony. 

Q.  Very  well.  You  know  Mrs.  Hooker?  A.  I  have  met  Mrs.  Hooker  two 
or  three  times,  sir. 

Q.  Where  ?    A.  I  met  her  once  in  Richmond,  and  then  I  have 

Q.  On  what  occasion  ?  A.  She  was  there  and  addressed  a  Woman's 
Bights  meeting — a  Woman's  Suffrage  meeting  in  Richmond,  in  1871. 

Q.  Did  you  take  any  part  in  the  meeting  ?     A.  Yes,  sir. 

Q.  What  time  in  1871  ?     A.  I  think  it  was  in  March,  1871. 

Q.  Do  you  remember  the  particular  day  of  March  ?    A.  I  really  do  not,  sir. 

Q.  What  was  your  part  in  the  meeting  ?  A.  I  either  introduced  Mrs. 
Hooker  or  Mrs.  Paulina  Wright  Davis  to  the  audience,  upcm  the  solicitation, 
I  think,  of  Mrs.  Hooker  or  of  Mrs.  Paulina  Wright  Davis;  I  don't  remember. 

Q.  You  were  not  the  presiding  officer?  A.  I  was  not  the  presiding 
officer,  no. 

Q.  And  did  not  at  any  time  preside  ?  A.  No,  I  did  not  preside.  They 
were  there  alone,  unattended,  and  they  desired  me  to  introduce  them. 

Q.  You  did  not  go  with  them  ?    A.  I  did  not,  sir. 

Q.  Nor  with  either  of  them  ?     A.  No,   sir. 

Q.  Nor  with  any  other  lady  ?  A.  With  my  wife  and  a  friend,  Mrs.  Sarah 
Sutherland  Eddy  and  her  daughter. 

Q.  I  did  not  hear.  A.  Mrs.  Sarah  Sutherland  Eddy  and  her  daughter, 
and  mv  wife  and  son. 

Q.  Were  they  delegates  to  the  convention  ?    A.  They  were  not,  sir. 

Q.  This  is  the  extent  of  your  intercourse — acquaintance  with  Mis.  Hooker  ? 
A.  Yes;  I  think  that  is  about  the  extent  of  it. 

Q.  Had  you  any  interview  with  her  in  the  year  1874  ?     A.  No,  sir. 

Q.  You  mentioned  something  in  relation  to  Mrs.  Beecher  in  connection 
with  an  inquiry  as  to  whether  the  family  difficulties  were  alluded  to  in  one 
of  your  interviews  at  the  house.  Will  you  at  this  point  state  what  was  said 
in  regard  to  her  ?     A.  I  menti(med  what,  sir? 

Q.  On  Judge  FuUerton's  examinati(m  you  mentioned  that  something  was 
said  of  Mrs.  Beecher  in  connection  with  the  family  difficulties  at  one  of  your 
interviews  at  Mi*.  Beecher's  house.  Will  you  state  what  was  said  on  that 
subject  ?  A.  I  think  on  the  evening  of  December  iHst,  when  I  went  to  Mr. 
Beecher's  house,  I  said  to  him,  **I  understand  that  Mrs.  Beecher  is  saying — is 
repeating  stories  agiiinst  Mr.  Tilton.  Now,  such  stories  ought  to  be  stopped ; 
they  only  tend  to  incense."  And  he  said  to  me  that  Mrs.  Beecher  knew  Mrs. 
3Ior8e  wjisa  dangerous  woman — or  that  is  the  substance  of  what  he  said — and 
yet  her  enmity  to  Theodore  Tilton  induced  her  to  listen,  or  might  induo.e  her 
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to  listen,  lo  Mrs  Morse ;  but  he  would  try  to  control  that.     That  is  as  near  as 
I  can  rem  era  her, 

Q.  Wa«  the  name  of  any  person  connected  with  those  stories  mentioned, 
except  tlie  name  of  Mr.  Tilton  ?  A.  Not,  I  think,  at  that  interview,  sir. 
There  may  have  been  at  that  interview. 

Q.  Did  you  state  what  was  the  nature  of  the  stories  ?  A.  I  don't  think  I 
did,  sir;  I  don't  remember  now  that  I  did. 

Q.  Do  you  remember  whether  you  did  or  did  not  ?  A.  Whether  I  stated 
the  nature  of  the  stories  that  Mr.  Beecher  was  repeating — is  that  the  question  ? 

Q.  My  question  is,  whether  you  remember  either  that  you  did  or  that  you 
did  not  ?  A.  Well,  will  you  state,  then,  the  question  exactly,  so  that  I  can 
understand  it;  let  me  say  what  I  mean. 

Q.  Do  you  remember  whether  you  did  or  did  not  refer  to  the  nature  of 
tliose  stories  ?     A.  My  impression  is  that  I  did. 

Q.  You  don't  remember  in  what  terms  ?  A.  I  do  not  remember  the  terms; 
no,  sir,  just  at  the  present  moment. 

Q,  While  you  wtre  actinj^  as  the  mutual  friend  of  these  parties,  Mr. 
Beecher  very  generally  acted  upon  your  advice,  didn't  he  ?  A.  He  sometimes 
did,  sir. 

Q.  My  question  was  whether  he  did  very  generally  ?  A.  I  should  say  that 
lie  (lid  verv  j^enerallv. 

Q.  Did  Mr.  Tilton  quite  frequently  act  contrary  to  your  advice  ?  A.  Yes, 
sir;  he  did  sometimes  act  contrary  to  my  advice. 

Q.  You  disapproved  of  his  sending  to  Mr.  Beecher  by  the  hand  of  Mr. 
Bowen  the  letter  requiring  him  to  resign  and  leave  town,  and  so  told  him,  did 
you  not  ?    A.  Without  the  signature  of  Mr.  Bowen  I  disapproved  of  it. 

Q.  It  was  only  of  that  omission  that  you  disapproved  ?  A.  That  is  all  that 
I  remember  having  disapproved. 

Q.  When  was  the  letter  to  Mr.  Bowen  written— on  what  day  ?  A.  On 
December  26th,  1  believe,  sir,  1870. 

Q.  It  purports  to  bear  date  on  the  first  of  January,  '71 ;  when  was  it  in 
fact 

Mr,  Morris. — No,  no;  you  are  mistaken;  26th  December. 

Mr.  Po7'Ur. — You  and  I  are  referring  to  two  different  letters.  [To  the 
witness.]  When  was  the  letter  purporting  to  bear  date  January  1st,  1871, 
written?  A.  The  preparation  of  that  letter  was  commenced  either  the  night 
of  the  31st— commenced  either  the  night  of  the  31st  December,  '70,  or  thi^ 
night  of  January  1st,  or  the  day  of  January  1st,  1871. 

Q.  When  was  the  letter  completed  in  the  form  which  it  finally  assumed  ? 
A.    Well,  sir,  very  shortly;  it  was  either  completed  January  1st  or  2d,  I  think. 

Q.  Was  it  sent  to  Mr.  Bowen  ?     A.  No,  sir;  it  was  not  sent  to  Mr.  Bowen. 

Q.  When  did  you  first  see  it  before — w  hen  did  you  first  see  what  he  was 
writing,  before  or  after  its  completion  ?  A.  During  the  writing  of  the  letter, 
sir,  I  consulted  with  him  as  to  the  writing. 

Mr.  Fullertou. — Judge  Porter,  there  are  two  letters  of  that  date. 

Mr,  Porter.— Mq  knows  the  one  of  which  I  am  inquiring. 

Mr,  EvarU, — The  letter  from  Tilton  to  Bowen. 
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Mr,  Porter. — Did  you  disapprove  of  that  letter  ?  A.  Did  I  disapprove  of 
his  writing  it  ? 

Q.  Yes?  A.  No,  sir;  I  don't  think  I  did  at  the  time  that  he  was 
writing  it. 

Q.  Did  you  condemn  it  afterwards  ?  A.  I  told  him  I  thought  he 
ought  not  to  publish  it,  sir,  afterwards. 

Q.   Did  you  advise  against  its  publication  ?    A.  I  did. 

Q.  He  published  it,  notwithstanding  your  advice  ?  A.  When  did  he  pub- 
lish it,  sir;  what  publication  do  you  refer  to  ? 

Q.  I  think  it  was  on  the  first. 

3//'.  Morris, — No;  you  are  mistaken.  Judge  Porter;  he  never  published  it. 

J/r.  Porter. — When  did  you  first  see  it  in  print,  as  nearly  as  you  now  re- 
member ? 

Mr.  Beai^h, — There  were  two  letters,  sir,  bearing  the  date  inquired  of  by 
counsel;  it  seems  to  me  there  ought  to  be  some  discrimination  between  them. 

Q.  Do  you  remember  if  there  is  the  least  doubt — you  understand  me  as 
alluding  to  the  letter,  of  course,  in  which  he  repeated  the  charges  he  imputed 
to  Mr.  Bowen  against  Mr.  Beecher  ?  A.  That's  the  letter  that  I  am  address- 
ing myself  to. 

Mr.  Evarts. — Were  there  two  letters  to  Mr.  Bowen  on  that  date? 

Mr.  Beach. — No,  sir;  there  are  two  letters  of  Jan.  1,  '71. 

Q.  Well ;  but  I  think  I  stated  the  letter  to  Mr.  Bowen.  When  did  you 
first  see  that  letter  to  Mr.  Bowen  published  i  A,  I  think,  sir,  it  was  pub- 
lished April  20th,  1873,  in  I'/ie  Brooklyn  Sunday  Sun,  and  then  quoted  into 
The  Brooklyn  Eagle,  if  I  am  correct  as  to  dale. 

Q.  Had  you  advised  him  against  its  publication  ?  A.  I  did  not  know  any- 
thing about  that  publication,  sir,  nor  did  Mr.  Tilton,  as  he  told  me  after- 
wards. 

Q.  Had  you  advised  against  its  publication  before  that  time?  A.  In  Jan- 
uary, '70 ;  certainly,  sir. 

Q.  How  is  that  ?    A.  In  January,  '71 ;  certainly,  sir. 

Q.  You  had  advised  him  ?    A.  Yes,  sir. 

Mr.  Ecarfs. — If  your  Honor  please,  the  observation  of  the  witness  that  it 
was  published  without  Mr.  Tilton's  knowledge,  as  he  told  liim  after- 
wards  

JuDOE  Neilson. — It  will  be  stricken  out. 

Mr,  Ec'trts. — It  will  be  stricken  out;  and  although  it  may  be  natural 
enough  to  the  witness,  yet  he  will  be  so  good  as  to  refrain 

The  Witness. — I  saw  my  mistake  immediately  after  I  made  it,  Mr.  Evarts. 
I  thank  you  for  emphasizing  it. 

Q.  When  was  it  printed  by  Mr.  Tilton  ?  A.  When  was  it  printed  by  Mr. 
Tilton  ?  I  do  not  remember,  sir,  that  it  was  ever  printed  by  Mr.  Tilton.  If 
you  will  call  my  attention  to  the  dites  of  publication 

Q.  Was  it  printed  in  his  paper,  Tlie  OoUlen  Age?  A.  I  do  not  remember, 
air,  that  it  was  printed  in  his  paper.  The  Qolden  Age, 

Q.  Were  proofs  set  up  for  the  purpose  of  publication  in  The  Qolden  Age^ 
and  did  you  see  those  proofs  ? 
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3/r.  FaUerion, — ^Well,  one  moment;  that's  a  double  question.  I  object 
to  it,  unless  he  testifies  of  h.    own  knowledge. 

Mr,  Porter, — [To  tlic  witness.]     You  hear  Judge  Fullerton's  suggestion  ? 

The  WitnesM. — Now.  sir,  if  you  will  repent  the  question,  I  will  try  to  answer 
it.     Mr.  Fullerton's  objection  put  the  question  out  of  my  mind. 

Q.  "Were  proofs  prepared  for  publication  in  T/ie  Golder»  Age,  and  did  you 
see  those  proofs  ?  A.  I  saw  proofs  of  an  article  which  was  prepared  by 
Mr.  Tilton,  into  which  was  incorporated  this  letter  of  Mr.  Bowen's. 

Q.  Did  you  then  advise  against  its  publication  ?  A.  I  did  then  adyiae 
against  its  publication. 

Q.  Who  showed  you  those  proofs  ?  A.  I  think  Mr.  Tilton  brought  them 
to  me,  sir. 

Q.  Did  you  see  the  poem  entitled  "SirMarmaduke's  Musings,"  indited  by 
Mr.  Tilton  ?    A.  Did  I  see  that  poem  ? — after  it  was  printed,  I  believe,  sir. 

Q.  You  hadn't  seen  it  before  ?    A.  No,  sir. 

Q.  Heard  nothing  of  it  before  ?  A.  I  don't  think  I  ever  heard  anything 
of  it  before. 

Q.  You  disMpproved  of  its  publication  ?  A.  I  thought  it  ought  not  to  ha^e 
been  published,  sir. 

Q.  And  so  told  him  ?     A.  I  did  tell  him  so. 

Q.  Did  you  see  the  biography — did  you  know  of  his  preparation  of  the 
biography  of  Woodliull  before  it  appeared  ?  A.  I  never  heard  it  read,  sir, 
before  it  appi-ared. 

Q.  Did  you  hear  of  it,  is  my  question  ?  A.  I  don't  remember,  sir,  that  I 
heard  of  the  biography  of  Victoria  Woodhull  before  it  appeared ;  I  don't 
remember  that  I  did. 

Q.  You  did  afterward  ?    A.  I  did  afterwards;  yes,  air, 

Q.  Did  you  approve  of  it  ? 

Mr,  Beach. — 1  object  to  that  question. 

Judge  Neilson. — I  will  admit  it;  it  has  a  bearing  upon  the  mind  of  the 
witness,  perhaps. 

Mr,  Beach. — I  except,  sir. 

Mr,  Porter. — Did  you  approve  or  condemn  it  ?  A.  I  didn't  approve  of  the 
publication  of  it,  sir. 

Q.  Do  you  remember  the  letter  to  his  friend  in  the  West  ?  A.  I  remember 
a  letter ;  yes,  sir. 

Q.  I  will  ask  you  to  produce  the  letter. 

Mr,  FuUerton. —Whixt  is  the  letter  ? 

Mr,  Porter. — From  Tilton  to  a  friend  in  the  West. 

Mr.  FuUerton. — Well,  we  are  not  the  custodian  of  that  letter. 

Mr,  Evarts, — It  is  one  of  the  letters  we  have  given  notice  to  produce. 

Mr.  FuUerton. — Province  a  letter  written  to  somebody  out  West  ? 

Mr,  Evarttt. — We  don't  know  that — whether  there  was  anybody  out  West; 
there  is  a  letter  called  **a  letter  to  a  friend  in  the  West."  Tliere  is  a  variety 
of  friends;  there  is  a  ''complaining  friend,"  that  is  one  of  them ;  then  there 
is  a  letter  to  a  **  friend  in  the  West,"  which  is  another,  and  it  is  dated  De- 
cember 31st,  1872.    Now,  if  you  have  got  that  letter,  we  should  like  to  have  it. 
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[A  paper  handed  to  witness.] 

A.  I  ask  if  that  is  a  letter  written  by  Mr.  Tilton  ?  A.  This  is  in  Mr. 
Tllton's  haiidwritinji^ ;  yes,  sir. 

Mr,   Evartn. — Is  this  produced  by  the  plaintiff  or  by  the  witness  ? 

Mr.  Beach, — I  don't  know  where  it  came  from. 

Mr.  EvarU. — Nor  I;  I  only  ask  for  information.     It  came  from  some  one 

Mr.  Morru, — Well,  produced  by  me  from  my  office.  Where  it  came  from, 
I  don't  know. 

Mr.  Beach. — It  is  produced  by  Mr.  Morris. 

Mr.  Etnrti. — Then  you  don't  say  whether  you  produce  it  from  the  plain* 
tiff  or  from  the  witness  ? 

Mr.  Morris. — I  don't  know ;  I  have  got  papers  here  from  both  parties. 

Mr.  EvarU. — We  can't  find  it  out  from  one  who  don't  know. 

Mr.  Morris. — No,  sir. 

Mr.  Porter. — I  read  that  letter  in  evidence. 

**  174  Livingston  Street, 

Brooklyn,  December  31,  1873.  f 

"  My  dear  Friend,  I  owo  you  a  lonff  letter. 

''  I  am  unwell  and  a  prisoner  in  the  house,  leaning  hack  in  leather-cuehioned 
idleness,  and  wriiiug  ou  my  cliair-hoard  hefore  the  fire.  Perhaps  you  wonder 
that  I  have  a  fire,  or  anything  but  a  hearthstone  broken  and  crumbled,  since  the 
world  has  been  told  that  my  liousehold  is  in  ruin:*.  And  yet  it  is  more  like  your 
last  letter — brimful  of  love  and  wit,  and  sparkling  like  a  fountain  in  mid- 
winter. 

"  XeverthelesB  you  are  right.    1  am  in  trouble  ;  and  I  hardly  see  a  path  out  of  it. 

•*  It  is  ju»t  two  years  ago  to-day — tliis  very  day — the  last  of  the  year — that  Mr. 
Bowen  lifted  his  hammer,  and  with  an  unjust  blow  smote  asunder  my  two  con- 
tracts, one  with  The  Independent  and  the  otlier  with  The  Brooklyn  Union,  The 
public  little  suspects  that  this  act  of  his  turned  on  his  fear  to  meet  the  conse- 
quences of  horrible  charges  which  he  made  against  Henry  Ward  Beecher.  I 
have  kept  quiet  on  tlie  subject  for  two  years  through  an  unwillingness  to  harm 
others  even  for  the  sake  of  righting  myself  before  the  public.  But  having 
trusted  to  lime  for  my  vindication.  I  lind  that  time  has  only  thickened  my  ditfi- 
culties,  until  these  now  buffet  me  like  a  storm. 

**  Vou  know  that  Bowen  long  ago  paid  to  me  the  assepsed  pecuniary  damages, 
wlifcli  grew  out  of  his  breaking  of  the  contracts,  and  gave  me  a  written  vindi- 
cation of  my  course,  and  something  like  an  apology  for  his.     This  settlement,  so 
far  a.s  I  am  concerned,  is  linal. 

**  But  Bowen 'h  assassinating  dagger  drawn  againnt  Beecher  has  proved  as 
unable  as  Macbeth's  to  '  trammel  up  the  consequence.'  And  the  consequence  is 
that  the  air  of  Brooklyn  is  rife  with  stories  against  it«  chief  clergyman,  not  crow- 
ing out  of  tlie  Woodhull  scandal  merely,  but  exhaled  with  ever-fresh  foulness, 
like  mephiiic  vapors,  from  Bowen's  own  charge  against  Beecher. 

*'  Verily,  the  tongue  is  a  wild  t^east  that  no  man  can  tame,  and  like  a  wolf  it  is 
now  seeking  to  devour  the  chief  shepherd  of  the  flock,  together  also  with  my 
own  pretty  lambs. 

"  For  the  last  four  or  five  weeks,  or  ever  since  1  saw  the  Woodhull  libel,  I  have 
hardly  had  a  restful  day  ;  and  I  frequently  dream  the  whole  thing  over  at  night, 
waking  the  next  morning  unfit  for  work. 

"  Have  you  any  conception  what  it  is  to  suffer  the  keenest  possible  injustice? 
If  not.  come  and  loam  of  me. 

"  To  say  nothing  of  the  wrong  and  insult  to  my  wife,  in  whose  sorrow  I  have 
creater  sorrow,  I  have  to  bear  the  additional  indi^ity  of  being  misconstrued  by 
half  the  public  and  by  many  friends.     For  instance, 

"It  i.M  HU()poHed  that  I  had  a  conspirator's  hand  in  this  unhol^r  buaineaa; 
whereas  1  am  as  innocent  of  it  as  of  the  Nathan  murder. 
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"  It  i8  hinted  that  the  libelous  article  was  actually  written  by  me  ;  whereas 
(being  in  the  north  of  New  Hampshire)  I  did  not  know  of  its  existence  till  a 
week  after  it  had  convulsed  my  own  city  and  family.  My  wife  never  named  it 
in  her  letters  to  me  lent  it  should  spoil  my  mood  tor  public  speaking.  (You 
know  I  was  then  toiling  day  and  night  for  Mr.  Greeley V  ^^lake.) 

"  Then,  too,  it  is  the  sneer  of  the  clubs  that  I  have  degenerated  into  an  apostle 
of  free  love  ;  whereas  the  whole  body  of  my  writings  stands  like  a  monument 
against  this  execrable  theory. 

*'  Moreover,  it  is  charged  that  I  am  in  financial  and  other  relations  with  Mrs. 
Woodhull  ;  whereas  I  have  not  spoken  to,  nor  met,  nor  seen  her  for  nearly  a 
year. 

"The  history  of  my  acquaintance  with  her  is  this:  In  the  Spring  of  1871,  a 
few  months  after  Bowen  charjfed  Beecber  with  the  most  hideous  crime  known 
to  human  nature,  and  had  slammed  the  door  of  Tin  Judcpi/idf  nt  in  my  face,  and 
when  I  was  toiling  like  Hercules  to  keep  the  seandal  fiom  the  public,  then  it 
was  that  Mrs.  Woodhull.  hitherto  a  total  stranger  to  me.  suddenly  sent  for  me 
and  poured  into  my  ears,  not  the  Bowen  scandal,  but  a  new  one  of  her  own, 
namely,  almost  the  same  identi<  al  tale  which  she  printed  :i  few  weeks  ago. 
Think  of  it!  When  I  was  doing  my  best  to  suppress  out  enrthquake,  Mrs. 
Woodhull  suddenly  stood  before  me  portentous  wiih  another.  What  was  I  t^ 
do?  1  resolved  at  all  hazards  to  keep  back  the  new  avalanche  until  I  could 
securely  tie  up  the  original  storm.  My  fear  was  that  she  would  publish  what 
she  told  to  me,  and.  to  prevent  this  catastrophe,  I  resolved  land,  as  the  result 
proves,  like  a  fool,  and  yet  with  a  fool's  innocent  and  ]>ure  motive)  to  make  her 
such  a  friend  of  mine  that  she  would  never  think  of  doing  me  such  a  harm.  So 
I  rendered  her  some  important  services  (including  e.<pecially  s<ime  labors  of  pen 
and  ink),  all  with  a  v\^\\  to  ))ut  and  )told  her  under  an  obligation  to  me  and  mine. 

"  In  so  acting  towards  her,  I  found  to  my  jrlad  surprise  and  astonishment  that 
she  rose  almost  as  high  in  my  estimation  as  slu^  had  done  with  Lucretia  Mott, 
Elizabeth  Cady  Stanton,  Isabtdla  Beecber  Hooker,  and  otlier  excellent  women. 
Nobody  who  has  not  met  Mrs.  WoodliuU  can  have  an  adeijuate  id«?a  of  the 
admirable  impression  which  she  is  capable  of  prmlucing  ou  serious  persona. 
Moreover  I  felt  that  the  current  denunciations  against  iier  wer<?  outrageously 
unjust,  and  that,  like  myself,  she  had  t)eeii  put  in  a  false  position  before  the 
public,  and  I  sympathized  keenly  with  the  aggravation  of  spirit  which  this  pro- 
duces.    This  fact  lent  a  zeal  to  all  I  said  in  her  defense. 

"Nor  was  it  till  after  1  had  known  her  for  a  number  of  months,  and  when  I 
discovered  her  purpose  to  libel  a  dozen  representative  women  of  the  suffrage 
movement  that  I  suddenly  opened  my  eyes  to  her  real  tendencies  to  mischief: 
and  then  it  was  that  I  indignantly  repudiated  her  acquaintance,  and  have  never 
seen  her  since. 

"  Hence  her  late  tirade. 

*•  Well,  it  is  over,  and  /am  left  to  be  the  chief  sufferer  in  the  public  estima- 
tion. 

**  What  to  do  in  the  emergency  (which  is  not  clearing  but  clouding  itself 
daily)  I  have  not  yet  decided.  What  I  could  do  would  be  to  take  from  my 
writing-desk,  and  publish  to-morrow  morning,  the  prepared  narrative  and  vindi- 
cation, which  with  facts  and  documents,  my  legal  advisers  pronoimce  complete. 

"  This  would  explain  and  clarify  everytliing,  both  great  and  small  (including 
the  Woodhull  episode,  which  is  but  a  minor  part  of  the  whole  case),  but  if  I 
publish  it,  1  must  not  only  violate  a  kind  of  honorable  objection  to  be  silent, 
which  I  had  voluntarily  imposed  upon  iuy»»elf,  but  I  must  put  my  old  friend 
Bowen  to  a  serious  risk  of  being  smitten  dead  by  Beecher's  hand. 

"  How  far  Bowen  would  deserve  his  fate  I  can  noi  say  ;  but  I  know  that  all 
Plymouth  Church  would  hunt  him  as  a  rat. 

"  Well,  perhaps  the  future  will  unravel  my  skein  for  me  without  my  own 
hand;  but  whatever  happens  to  my  weather-beaten  self,  I  wish  to  you,  O  pros- 
perous comrade,  a  happy  New  Year.  Fraternally  yours, 

Theodore  TiLTON. 

**  P.  S. — Before  sending  this  long  letter  (which  pays  my  debt  to  you)  I  have 
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read  it  to  my  wife,  who  desires  to  supplement  it  by  pending  her  love  and  good 
will  to  the  little  white  cottage  and  its  little  red  cheeks." 
[Copy  of  letter  marked  *•  Exhibit  D,  5."] 

Q.  From  whom  did  you  receive  that  letter  ?    A.  Prom  Mr.  Tilton. 

Q.  At  its  date  ?    A.  I  don't  remember  whether  at  its  date  or  not, 

Q.  Do  you  remember  whether  it  was  at  or  about  its  date  ?  A.  I  don't  re- 
member that. 

Q.  To  whom  was  it  addressed  ?    A.  I  don't  remember. 

Q.  Do  you  remember  that  it  was  addressed  to  any  one  ? 

Mr,  FuUerton, — One  moment.  The  letter  itself  is  here,  and  speaks  for 
itself. 

Mr,  Porter. — I  have  not  seen  the  original. 

Mr,  Fullerton. — I  think  you  can  tell  yourself  whether  it  is  addressed  to 
anv  one. 

Mr.  Erart'8, — We  can  not  see  it  is  addressed  to  any  one. 

Q.  Do  you  know  to  whom  that  letter  was  written  ?    A.  No,  sir;  I  do  not. 

Q.  You  did  not  hear  from  Mr.  Tilton  ?  A.  I  don't  know  but  what  I 
might  have  heard  that  it  was  his  intention  to  send  it  to  a  party;  I  don't 
know  that  it  was  ever  sent  to  a  party. 

Q.  You  have  no  knowledge  of  its  being  sent  ?    A.  No,  sir. 

Q.  It  was  deposited  with  you  among  the  papers  in  this  case  ?  A.  It  was 
given  to  me. 

Q.  You  have  held  it  ever  since  ?    A.  I  suppose  I  have;  yes,  sir. 

Q.  You  know  Mrs.  WoodhuU  ?    A.  I  have  known  her;  yes,  sir. 

Q.  When  did  you  tirst  see  her  ?    A.  I  think  in  the  spring  of  1871. 

Q.  At  what  time  in  the  spring  ?  A.  I  think  it  was  somewhere  in  April, 
1871. 

Q.  Do  you  remember  what  time  in  April  ?  A.  I  do  not  remember  dis- 
tinctly the  time  in  April,  sir. 

Q.  Where  did  you  first  see  her  ?    A.  I  think  I  met  her  first  at  her  house. 

Q.  In  New  York  ?    A.  Yes,  sir. 

Q.  Where  did  you  next  meet  her  ?  A.  I  think  the  next  meeting  was  at 
Mr.  Theodore  Tilton's  house. 

Q.  When  was  that  ?  A.  Shortly  afterwards.  I  can  fix  the  date  by  the 
card  in  The  WarU.*    It  was  somewhere  about  the  time  of  that  qard. 

The  Witness,— ThciUte  of  the  card  in  The  World  '   Does  it  bear  date,  sir  ? 

Mr.  Sh'iarman—M.&y  22nd,  1871. 

Mr.  Porter. — You  had  not  met  her  nor  seen  her  in  the  meantime  ?  A.  No, 
sir;  the  time  I  met  her  was  in  consequence  of  that  card  in  The  World — it  was 
after  the  card  in  The  World  that  I  saw  her. 

Q.  Shortly  after  ?     A.  Yes,  sir ;  shortly  after. 

Q.  You  have  no  means  of  fixing  the  precise  date  ?  A.  It  was  after  thai , 
I  can  not  ^x  the  exact  date;  it  was  within  a  few  days,  I  think. 

Q.  Before  that  interview,  you  had  never  seen  her  but  once  ?  A.  I  don't 
think  I  had  ever  seen  her  at  all ;  I  had  never  seen  her  before  the  interview 
at  alL 

*  Exhibit  22,  on  p.  385  ante. 
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Q.  That  was  the  occasion  of  the  first  interview  t  A.  Yes,  sir;  the  letter 
was  the  occasion  of  the  first  interview,  and  then  I  saw  her  at  Theodore 
Tilton's  house. 

Mr,  -Btoc^.— Afterwards  ?    A.  Yes.  sir;  afterwards, 

Mr.  Porter. — How  long  after  the  first  interview,  should  you  say  ?  A.  I 
should  say  within  a  day  or  two. 

Q.  Who  was  present  at  that  interview  ?    A.  Mr.  Tilton. 

Q.  No  one  else  ?  A.  I  don^t  remember  at  present  whether  there  was  any- 
body else  or  not  present  at  that  interview. 

Q.  You  had  a  conversation  with  her  at  that  time  ?    A.  Yes,  sir. 

Q.  After  that  time  did  you  meet  her  frequently  ?  A.  I  met  her — well  I 
saw  her  whenever  there  was  occasion  for  it;  I  should  not  say  frequently. 

Q.  But  from  time  to  time  ?    A.  From  time  to  time. 

Q.  When  did  you  last  see  her  ?  A.  The  last  time  I  saw  her  I  think  was 
in  the  spring  before  the  publication  of  the  WoodhuU  story.  It"  was  in  April, 
1872, 1  think— in  the  spring  of  1872,  I  should  think. 

Q.  Where  did  you  see  her  then  ?  A.  I  don't  remember.  It  was  at  a  house 
where  she  was  living — 16th  street,  I  think ;  I  don't  remember  the  street. 

Q.  In  her  own  house  ?    A.  It  was  in  her  own  house;  yes,  sir. 

Q.  You  visited  her  with  others  ?  A.  I  was  with  Theodore  Tilton  that 
evening,  sir,  the  last  time  I  saw  her. 

Q.  Had  you  visited  her  with  him  before  ?    A.  Yes,  sir. 

Q.  Several  times  before  ?  A.  Several  times  before.  At  that  house  do  you 
mean  ? 

Q.  At  her  residence  ?    A.  Yes,  sir. 

Q.  Where  was  it  at  that  time — in  16th  street  ?  A.I  won't  be  sure.  I 
don't  remember  the  street  definitely  enough  to  say. 

Q.  Do  you  remember  where  it  was  ?  A.  It  was  in  16th  or  23d  street,  or 
somewhere  around  there.     She  lived  in  38th  street. 

Q,  Were  you  ever  there  in  the  evening  ?    A.  Yes,  sir. 

Q.  Usually  ?     A.  Usually  in  the  evening. 

Q.  Did  you  ever  meet  her  elsewhere  than  at  her  residence  and  at  your 
residence  and  at  Mr.  Til  ton's  ? 

Mr.  Beach. — He  didn't  say  he  met  her  at  his  iiouse. 

Mr.  Portrr. — Did  you  ever  meet  her  elsewhere  than  at  her  own  residence 
and  at  Mr.  Tilton's  ?    A.  Yes,  sir. 

Q.  Where  ?     A.  At  my  own  house  in  Remsen-st. 

Q.  Did  you  ever  meet  her  at  any  other  place  ?  A.  I  don't  remember  at  present. 

Q.  Were  you  ever  in  the  same  house  in  which  she  was  staying  overnight  ? 
A.  I  don't  remember  that  I  ever  was. 

Q.  You  have  a  good  memory  ?     A.  Tolerably  good  memory;  yes,  sir. 

Q.  Did  you  ever  travel  with  her  ?     A.  Ko,  sir. 

Q.  Did  you  ever  meet  her  at  any  place  outside  of  New  York  and  Brook- 
lyn t    A.  I  don't  remember  at  present  that  I  ever  did. 

Q.  Do  you  remember  that  you  did  not  ?  A.  If  you  could  jog  my  mem- 
ory by  asking  me  if  I  met  iier  at  a  certain  place.  I  don't  remember  now  that 
I  ever  met  her  at  any  other  pla^c  than  Brooklyn. 
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Q.  Do  you  now  remember  that  you  did  not  f  A.  I  ahoald  say  I  now  re- 
member that  I  did  not. 

Q.  How  lon«?  were  your  interviews  usually  when  you  went  to  her  house  ? 
A.  Some  of  them  were  an  hour  long,  and  some  two  hours. 

Q.  Was  your  intercourse  with  her  confined  to  the  subject-matter  of  Mr, 
Tilton  and  Mr.  Beeoher  ?     A.  Not  always;  no,  sir. 

Q.  Did  you  make  statements  to  her  in  regard  to  that  matter  ?  A.  I  did; 
I  have  made  statements  to  her  with  regard  to  it — with  regard  to  the  stories 
against  Mr.  Bcecher. 

Q.  Did  you  in  regard  to  Mr.  Tilton  ?  A.  Did  I  make  statements  to  her 
with  regard  to  Mr.  Tilton  ? 

Q.  Yes,  sir  ?  A.  I  have  made  statements  to  her  with  regard  to  Mr.  Til- 
ton ;  yes,  sir. 

Q.  And  with  regard  to  particular  ladies  in  connection  with  Mr.  Tilton? 
A.  I  don't  know  that  I  ever  mentioned  the  name  of  any  ladies  in  connection 
with  Mr.  Tilton's  name. 

Q.  Nor  she  ?    A.  I  don't  remember  that  she  did. 

Q.  Do  you  remember  a  conversation  with  her  in  relation  to  the  inter- 
view of  the  31st  of  December,  1870  ?  A,  Will  you  please  put  that  question  again? 

Q.  A  conversation  with  her  in  reference  to  what  transpired  with  Mr. 
Beecher  on  the  lUst  of  December,  1870?    A.  No,  sir. 

Q.  Were  you  present  at  a  conversation  between  her  and  Mr.  Tilton  in  re- 
gard to  what  took  place  in  that  interview  ?  A.  No,  sir;  I  don't  remember 
that  I  ever  was. 

(1)  Q.  Did  you  read  her  published  statement  ?  A.  I  don't  know  that  I 
read  all  of  it. 

Q.  Do  you  know  that  you  did  not  ?  A.  I  think  I  did  not  read  all  of  it  ; 
I  think  I  never  have  read  all  of  it. 

Q.  Wlmt  part  was  it  you  omitted  ?  A.  Well,  I  don't  really  remember- 
what  part  I  did  omit;  I  knew^  the  general  drift  of  it. 

Q.  Did  you  state  to  her  that  you  took  a  pistol,  and  went  to  Mr.  Beecher 
and  demanded  the  letter  of  Mrs.  Tilton  under  penalty  of  instant  death  ?  A. 
No,  sir;  I  did  not. 

Q.  Did  you  state  anything  to  that  effect  ?    A.  No,  sir. 

Q.  Did  you,  in  that  or  in  any  other  conversation,  describe  to  her  the 
piteous  and  abject  beseeching  of  Mr.  Beecher  not  to  be  exposed  to  the  pub- 
lic ?    A.  No,  sir. 

Q.  Nothing  of  that  kind  occurred  ?  A.  No,  sir.  You  asked  me  a  mo- 
ment ago.  Judge  Porter,  if  you  allow  me,  whether  I  had  read  any  part  of 
that  statement,  or  whether  I  had  read  the  whole  of  it.  I  can  tell  you  I  did 
read  the  part  of  tlie  pistol  scene,  and  I  can  tell  you  something  that  would  be 
of  interest  to  you  in  regard  to  that.     Shall  I  say  so? 

Q.  If  you  please.  A.  Mr.  Beecher  asked  me  about  that  part  of  it  that 
referred  to  the  pistol  scene,  and  asked  me  if  I  remembered  anything  about 
the  pistol  part.     He  said  he  didn't ;  it  didn't  make  enough  impression  on  binu 

Q.  Is  that  all  ?    A.  Yes,  that  is  all^that  is  about  all  of  it.*  (3) 

♦  (1)  Passage  from  (1)  to  (2)  afterward  read ;  see  p.  589,paf<. 
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Q.  You  told  him  you  did  not  ?  A.  I  said  to  Mr.  Beecher,  **  I  remember 
about  the  pistol  scene;  I  remember  precisely  what  there  was  about  it;  of 
course  there  was  no  tlireat,  and  I  don't  wonder  that  you  don't  remember  it. 

Q.  Did  you  ever  ride  with  Mrs.  Woodhull  ?  A.  I  don't  remember  at 
present  that  I  ever  rode  with  Mr;*.  Woodhull ;  I  don't  recall  it. 

Q.  Do  you  remember  bringing  her  to  ^our house  in  a  carriage  ?  A.  I  dont 
remember  bringing  her  to  m^r  house  in  a  carriage ;  I  may  have  done  so,  but  1 
don't  think  so. 

Q.  Do  you  remember  a  conversation  with  her  in  reference  to  procuring 
Mr.  Beecher  to  preside  at  her  meeting  ?  A.  Do  I  remember  a  conversation 
with  her  of  my  own  ? 

Q.  Yes,  sir.     A.  Or  a  conversation  of  Mr.  Beecher  with  her  ? 

Q.  A  conversation  with  her  ?    A.  Yes,  sir. 

Q.  Between  yourself  and  her  ?  A.  Yes,  sir;  we  had  a  conversation  at  my 
house  concerning  it.     She  came"  there  to  see  Mr.  Beecher. 

Q.  Had  you  no  conversation  with  her  concerning  it  before  ?  A.  I  donH 
remember  that  I  had  any  conversation  with  her  before.  That  letter  was  the 
cause  of  that  mterview. 

Q.  Had  you  heard  of  that  letter  before  you  heard  of  it  from  him  ?  A. 
Before  I  heard  of  it  from  Mr.  Beecher  ?  I  don't  remember  whether  the  letter 
was  brought  to  me  by  Mr.  Beecher  or  not;  I  tliink  it  was  brought  to  me  by 
Mr.  Beeclier.  My  statement  will  tell  that,  if  you  will  refer  to  it.  I  don't  re- 
member now  how  the  letter  was  addressed. 

Q.  Had  you  heard  of  the  project  of  her  procuring  him  to  preside  before 
that  letter  was  sent  to  you  ?    A.  No,  sir;  I  don't  think  I  had. 

Q.  Do  you  know  that  you  had  not  ?    A.  I  shall  say  now  that  I  had  not. 

Q.  Had  you  had  any  conversation  with  Mr.  Tilton  in  regard  to  his  presid- 
ing there  ?     A.  In  regard  to.  Mr.  Tilton  presiding  there  ? 

Q.  In  regard  to  Mr.  Beecher  presiding  there  ?  A.  I  had  a  conversation 
with  Mr.  Tilton  the  same  day  that  Mrs.  Woodhull  and  Mr.  Beecher  were  at 
my  house. 

Q.  Had  you  had  any  conversation  with  him  before  that?  A.  I  don't  re- 
member that  I  had. 

Q.  Do  you  remember  that  you  had  not  ?  A.  I  do  now  remember  that  I 
had  not.  If  I  should  make  any  statement  about  it,  I  should  make  that  state- 
ment. 

Q.  Do  you  mean  that  you  remember  now  that  you  had  no  such  conver- 
sation ?  A.  1  put  it  in  the  other  way.  I  don't  remember  that  I  had  any  such 
conversation,  and  1  don't  think  I  did  have.  That  is  the  best  of  my  recol- 
lection. 

Q.  You  do  not  remember  that  you  did  not  have.  Am  I  right  ?  A.  I  can 
not  state  it  in  that  way,  sir,  and  state  the  truth  ;  I  say  that  I  don't  remember, 
and  if  I  were  undertaking  to  make  a  truthful  statement  to  any  one,  I  should 
say  I  had  not,  and  deem  it  a  truthful  statement. 

Q,  Did  you  tell  Mrs.  Woodhull  that  you  and  Mrs.  Tilton  did  not  want  Mr. 
Beecher  to  know  that  that  letter  had  come  at  your  instance?  A.  Did  I  teU 
Mrs.  Woodhull  that — ask  that  question  again,  please. 
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Q.  Did  you  tell  Mrs.  WoodhuU  that  you  flid  not  want  Mr,  Beecher  to 
know  that  that  letter  to  him  came  at  your  instance?  A.  No,  sir;  I  didn't 
till  Mrs.  Woodhull  that. 

Q.  Nor  anything  to  that  effect  ?    A.  No,  sir ;  I  did  not. 

Q.  Or  at  Mr.  Tilt  on 's  instance  ?    A.  No,  sir. 

Q.  With  whom  did  Mrs.  Woodhull  leave  your  houst?  on  that  occasion  f 
A.  I  don't  rememl)er. 

Q.  She  did  not  remain  that  night?  A.  No,  sir;  I  don't  think  she 
r(^mained  that  night. 

Q.  She  never  remained  a  night  at  your  house  ?  A.  I  dont  remember  that 
she  ever  did. 

Q.  Do  you  remember  that  she  did  not  ?  A.  I  think  I  am  stating  the 
truth — I  know  I  am  stating  what  I  believe  to  be  the  truth  when  I  state  that 
she  did  not. 

Q.  Did  you  on  different  occasions  meet  her  at  Theodore  Tilton's  ?  A.  I 
think  I  met  her  nt  Theodore  Tilton's — was  at  Theodore  Tilton's  with  her 
twice. 

Q.  Only  twice  ?    A.  Twice. 

Q.  You  never  mot  her  except  on  those  two  occasions  at  his  house  ?  A. 
At  iiis  house,  those  are  the  only  two  I  remember. 

Q.  Wlien  you  visited  her  house  did  you  ever  find  Mr.  Tilton  there  when 
you  did  not  go  there  in  company  with  him  ?  A.  When  I  visited  her  house — 
please  put  that  (juestion  again  ? 

Q.  When  you  visited  her  residence  did  you  ever  find  Mr.  Tilton  there 
when  you  had  not  gone  th^re  together?    A.  I  think  not. 

Q.  Did  he  always  leave  when  you  left  ?  A.  I  think  he  did ;  yes,  sir;  we 
left  together. 

Q.  Do  you  remember  that  you  did  ?  A.  I  should  state,  when  I  state  what 
I  believe  to  be  the  truth,  that  we  left  together. 

Q.  You  were  not  aware  of  his  being  there  on  any  other  occasions  except 
when  yen  were  there  ?    A.  No,  sir. 

Q.  No  allusion  was  made  in  their  conversation  to  interviews  they  had  had 
when  you  were  not  present  ?    A.  I  don't  remember  of  any. 

Q.  You  disapproved  also  of  the  Bacon  letter?    A.  Yes,  sir;  I  did, 

Q    Advised  against  its  ])ul)lication  ?     A.  Yes,  sir. 

Q.  Did  you  ad\'ise  against  Mr.  Tilton's  first  statement  to  the  Committee? 
A.  Well,  which  do  you  consider  his  first  statement  ?  He  made  three.  There 
is  a  first  statement,  a  second  statement,  and  a  third  statement.  One  was  verbal, 
if  I  remember  right. 

Q.  They  were  not  to  the  (\vvmittee  ?    A.  Yes,  sir. 

Q.  All  three  ?    A.  Yes,  sir. 

Q.  The  sworn  statement.  You  remember  the  one  which  he  called  the 
sworn  statement  ?    A.  Yes,  sir;  that  is  the  second  statement. 

Q.  Did  you  advise  him  against  presenting  that  statement  to  the  Com- 
mittee ?    A.  I  did ;  yes,  sir. 

Q.  Do  you  know  how  Mrs.  Woodhull  found  out  about  that  pistol  affidr  f 
A^  I  do  not. 
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Q.  You  only  know  it  was  not  from  you  ?     A.  I  know  that. 

Q.  And  that  it  was  never  tlie  subject  of  conversation  between  you  and 
her  ?    A.  Never  to  my  recollection. 

Q.  Do  you  rem«mbcr  that  it  was  not  ?     A.  Never,  sir;  never. 

Q.  Prior  to  your  breach  with  Mr.   Beechcr  had  you  told  the  pistol  affair 

to  any  one  else  ?     A.  No,  sir;  not  that  I  know  of,  except  to  my ;  no, 

sir;  I  don't  think  I  did. 

Q.  To  no  one  but  Mr.  Tilton  ?    A.  I  don't  think  I  ever  did. 

Q.  I  assume  you  did  not  ?    A.  Not  to  Mr.  Tilton. 

Q.  You  reported  the  fact  of  the  interview  and  the  result  of  it  to  Mr.  Til- 
ton ?    A.  I  reported  tlie  interview,  exactly  what  occurred  there. 

Q.  I  have  reference  now  to  several  points  in  whicli  you  disapproved  of  the 
course  of  Mr.  Tilton.  Did  he  propose  to  publish  the  true  statement,  as  it  was 
called  ?     A.  lie  talked  about  publishing  the  true  statement;  yes,  sir. 

Q.  Did  you  advise  against  it  ?     A.  Yes,  sir. 

Q.  He  finally  abandoned  it  ?     A.  Yes,  sir;  it  never  was  published. 

Q.  It  never  was  published  ?  A.  No,  sir. 

Q.  Now,  in  regard  to  your  advice  to  Mr.  Beecher,  did  you  condemn  Mr. 
Beech er  for  obtaining  the  retraction  from  Mrs.  Tilton  ?     A.  I  did,  sir. 

Q.  Did  you  condemn  him  for  wishing  to  have  it  preserved  for  the  protec- 
tion of  his  family  and  his  memory,  in  case  of  his  death  ?  A.  I  condemned  ? 
I  don't  remember  having  condemned  him  for  that. 

Q.  Did  you  advise  him  never  to  see  Mr  Tilton  ?  A.  Did  I  advise  him 
never  to  see  Mr.  Tilton  ? 

Q.  Yes,  sir.     A.  On  thi;t  occasion  ? 

Q.  Personally?     A.  Yes,  sir. 

Q.  At  the  interview  on  the  Slst  of  December  ?  A.  Did  I  advise  Mr. 
Beecher  not  to  see  Mr.  Tilton  ? 

Q.  Not  to  see  him  in  Mr.  Tilton's  present  exasperated  mood  f  A.  I  don't 
think  I  did. 

Q.  Did  you  on  the  1st  of  January  ?    A.  Advise  him  not  to  see  Mr.  Tilton  ? 

Q.  Not  to  see  him  ?    A.  I  don't  think  I  did. 

Q.  Did  you  at  any  time  ?    A.  I  don't  remember  that  I  have. 

Q.  Did  you  advise  him  to  communicate  with  him  through  you,  rather  than 
personally  ?    A.  I  don't  think  I  ever  did. 

Q.  Did  you  advise  him  not  to  publish  a  card  denying  the  Woodhull 
calumny  ?    A.  Did  I  advise  Mr.  Beecher  not  to  ? 

Q.  Not  to  ?     A.  I  advised  silence,  if  that  is  what  you  mean. 

Q.  The  policy  of  silence  ?    A.  Yes,  sir. 

Q.  He  spoke  of  publishing  a  denial  of  the  libel  shortly  after  its  publica- 
tion ;  did  he  not  ?  A.  AVe  discussed  whether  that  could  be  done  or  not,  I 
think. 

Q.  You  advised  against  it  ?     A.  I  did  not  see  how  it  could  be  done. 

Q.  And  when  you  gave  that  advice  you  had  not  read  the  Woodhull  libel  ? 
A.  Not  all  of  it;  I  understood  it  very  well,  what  it  charged. 

Q.  Have  you  read  it  down  to  this  hour  ?  A.  I  don't  think  I  have  read  all 
of  it  to  this  hour. 
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Q.  IIow  do  you  understand  ita  contents  without  reading  it  ?  A.  Well,  I 
had  had  conversation  with  people  who  had  read  it,  sir. 

Q.  And  you  inferred  that  jou  had  a  full  report  of  its  contents  f  A.  I 
knew  the  charge  against  Mr.  Beecher  that  that  article  contained. 

Q.  You  knew  it  was  to  come  before  it  appeared,  did  you  not  ?  A.  Oh, 
no,  sir.     No.  sir;  I  did  not. 

Q.  You  didn't  reed  to  read  it  in  order  to  find  out  what  they  did  charge? 
A.  I  needed  to  read  a  portion  of  it  to  find  out  what  they  did  charge. 

Q.  How  by  reading  a  portion  relating  to  yourself  could  you  find  out  what 
they  charged  against  Mr.  Beecher  ?    A.  I  read  more  than  that,  sir. 

Q.  Did  you  read  all  that  portion  of  the  article  which  was  prcjudical  to 
Mr.  Beecher  ?     A.  I  think  I  did  ;  yes,  sir. 

Q.  All  that  related  to  yourself  ?    A.  I  think  I  did  ;  yes,  sir. 

Q.  What  else  did  the  article  contain  ?    A.  I  don't  know. 

Q.  When  finally.  Mr.  Beecher  insisted  upon  publishing  a  card  in  The 
Eagle,  you  exercised  the  power  he  gave  you  to  correct  it  ?  A.  When  what, 
sir  ? 

[Some  questions  as  to  apparent  changes  in  the  card,  which  were  explained 
by  a  misprint  in  the  pamphlet  read  from,  are  here  omitted.] 

Q.  You  disapproved  and  condemned  Mr.  Beecher  calling  a  Committee  of 
Investigation,  did  you  not  ?  A.  I  told  him  I  thought  it  might  prove  a  mis- 
take. 

Q.  And  you  refused  his  applicati(m  to  give  him  access  to  the  documents  ? 
A.  By  advice  of  counsel,  I  wrote  him  the  letter  which  I  did  on  August  4th. 

Q.  By  advice  of  counsel?  A.  Yes,  sir;  I  submitted  his  letter  of  July 
24th,  which  Mr.  Tracy  brought  to  me,  to  my  counsel. 

Q.   Were  you  in  litigation  at  that  time  ?     A.  No,  sir. 

Q.  Did  you  expect  to  be  ?     A.  No,  sir. 

Q.  Perhaps  you  mean,  then,  your  adviser?  A.  Adviser,  if  you  choose; 
that's  what  I  mean  by  my  adviser.  I  had  not  retained  anybody  as  counsel; 
I  had  not  paid  anybody  a  counsel  fee  as  a  lawyer. 

Q.  Who  was  it  that  advised  you  in  that  way  ?    A.  General  Butler. 

Q.  When  did  you  first  confer  with  him  ?  A.  He  wrote  me  a  letter  on 
July  29th  or  30th,  advising 

J  UDGK  Neilson. — Don*t  state  what  he  said. 

Mr,  Porter. — Was  that  the  first  of  your  seeing  him  ?  A.  That  was  the 
first  I  hnd  heard  from  him. 

Q.  Had  you  written  to  him  before  ?  A.  No,  sir;  I  had  not  written  to 
him  or  communicated  with  him  in   any  way  before  about  it. 

Q.  Had  he  been  your  counsel  in  other  matters  ?  A.  He  had  been  a  friend 
and  adviser  in  the  same  sense  as  he  was  in  this  matter. 

Q.  He  had  never  been  your  counsel  ?  A.  I  never  paid  him  a  fee  as  a 
lawyer — never  employed  him  as  a  lawyer. 

Q.  Neither  you  nor  your  firm  ?    A.  No,  sir. 

Q.  Had  he  been  actively  engaged  with  your  affairs  at  Washington  ?    A. 

No,  sir;  I  dou*t  think  he  was  actively  engaged  with  our  affairs  at  Wash- 

ington. 
^  I.— 83 
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Q.  With  your  affairs  at  the  Custom-House  ?  A.  He  had  been  counsel  for 
Mr.  Jayne  ogaiost  us  in  that  business. 

Q.  That  was  the  previous  relation  between  you  and  him  f  A.  That  was 
not  the  relation  between  him  and  me.  I  did  not  understand  the  question  in 
that  way.     That  was  not  the  relation  l>etween  Mr.  Butler  and  myself. 

Q.  lie  had  been  counsel  against  you  ?  A.  He  was  counsel  for  Mr.  Jayne; 
yes,  sir.     Mr.  Jayne  was  the  special  agent  of  the  Treasury  Department. 

Q.  He  never  was  counsel  for  you  ?  A.  No,  sir;  except  in  the  sense  of 
adviser. 

Q.  And  his  friendly  advice  was  while  he  was  counsel  against  you  ?  A. 
No,  sir;  there  was  no  friendly  advice  when  he  was  counsel  against  us. 

Q.  AVhen  did  the  friendly  advice  begin  ?  A.  The  friendly  advice  was  on 
this  business  between  Mr.  Beecher  and  Mr.  Tilton  in  this  controversy — per- 
sonal advice  to  me. 

Q.  General  Butler  is  a  personal  friend  of  yours,  is  he  not  ?    A.  Yes,  sir. 

Q.  Was  he  so  at  the  time  he  acted  as  counsel  against  you  for  Mr.  Jayne  ? 
A.  No,  sir;  Mr.  Tillon  introduced  me  to  Mr.  Butler;  I  never  knew  him  before 
that,  personally,  closely. 

Q.  He  became  your  friend  ?     A.  He  became  friendly  to  me,  certainly. 

Q.  Had  you  a  controversy  with  the  Government  at  that  time  ?  A.  Yes, 
sir;  wc  did  have. 

Q.  Was  he  instrumental  in  effecting  an  arrangement  of  that  matter!  A. 
Not  that  I  ever  knew  of,  sir. 

Q.  Nor  Mr.  Jayne  ?    A.  Nor  Mr.  Jayne  instrumental  in  effecting ? 

Q.  AVas  he  instrumental  in  effecting  it  ?  A.  We  settled  with  the  Govern- 
ment; we  could  not  have  settled  except  through  Mr.  Jayne. 

Q.  Then  he  was  ?     A.  Not  for  us;  he  was  not  instrumental. 

Q.  Have  you  known  Mr.  Jayne  ever  since  that  time  t    A.  Yes,  sir. 

Q.  Are  you  and  he  friends  also  ? 

Mr.  Beach. — Wait  a  moment.     We  object  to  that 

Mr.  Evnrts, — That  depends  on  the  future. 

JuDQK  Nkilson. — I  will  rulc  it  out  for  the  present.  I  don^t  see  that  it  is 
material  at  all. 

Mr.  Porter. — Have  you  conferred  with  Mr.  Jayne  on  the  subject  of  Mr. 
Beecher's  affairs  ?  A.  I  have  not  cmferred  with  Mr.  Jayne  on  the  subject  of 
Mr.  Beecher's  affairs.  » 

Q.  You  and  he  have  had  no  conversation  about  it  ?  A.  Yes,  sir ;  we 
have  had  conversation  about  it. 

Q.  Here  ?    A.  In  New  York. 

Q.  Did  you  send  for  him  with  regard  to  it  ?  A.  No,  sir;  I  don't  think  I 
sent  f(»r  him. 

Q.  Do  you  know  whether  you  did  or  not  ?  A.  I  don't  think  I  ever  sent 
for  Mr.  Jayne.     I  saw  him  at  the  Fifth  Avenue  Hotel  one  day. 

Q.  Was  that  the  only  occasion  on  which  you  conversed  with  him  about  it  f 
A.  I  think  I  saw  him  at  the  Fifth  Avenue  Hotel  since,  and  conversed  with 
him  about  it,  within  a  week,  or  two  weeks,  or  three  weeks,  recently. 

Q.  Will  you  be  good  enough  to  repeat  tlie  date  when   General   Butler 


Jan.  19.  1875.]  CROSS-EXAMINATION.  51* 

volunteered  in  the  matter  ?    A.  I  have  got  the  exact  date.     I  think  it  was 
June  29th  or  30th.  the  letter  I  received  from  him. 

Q.  Has  he  sincf  acted  as  your  counsel  tliroughout  th»;  matter  f  A.  Tea, 
sir;  as  my  adviser  in  the  matter;  tliere^s  a  distinction  between  *' counsel" 
and  *•  adviser,"  I  believe. 

Q.  You  said  that  your  letter  of  August  4th  was  written  by  bis  advice  ? 
A.  Yes,  sir;  written  by  him. 

Q.  And  by  liini  ?    A.  Yes,  sir. 

Q.  Was  the  subsequent  letter  of  August  5th  written  by  him  ?  A.  What 
was  the  subsequent  letter  of  August  5th  ? 

Q.  In  reply  to  Mr.  Beecher's  of  August  4th,  which  was  excluded  ?  A. 
No,  sir;  that  was  written  by  myself,  in  conjunction  with  Theodore  Tilton. 

Q.  Was  Mr.  Tilton  present  when  General  Butler  wrote  the  letter  of 
August  4th  ?     A.  No,  sir. 

Q.  Had  he  been  conferred  with  on  that  subject  ?    A.  No,  sir. 

Q.  You  have  at  no  time  p.tid  any  fee  to  General  Butler  ?     A.  I  have  not. 

Q.  Nor  to  any  counsel  in  connection  with  this  litigation  ?  A.  Yes,  I  have. 
Between  Mr.  Tilton  and  Mr.  Beecher  ? 

Q.  Yes,  sir  ?  A.  No,  sir ;  I  have  not  paid  any  fee  to  any  counsel  in  any 
litigation  between  Mr.  Tilton  and  Mr.  Beecher. 

Q.  You  have  paid  fees  to  counsel  who  are  acting  for  Mr.  Tilton,  have  yon 
not  ?    A.  I  have,  on  business  of  my  own. 

Q.  Have  you  engaged  to  pay  any  fees  in  this  case  ?    A.  I  have  not. 

Q.  Have  you  contributed  to  the  expense  of  this  litigation  in  any  form, 
directly  or  indirectly  ?     A.  I  don't  think  I  have. 

Q.  Have  you  contributed  to  the  expense  of  the  publications  which  have 
been  made  from  time  to  time  in  regard  to  it,  or  any  of  them  ?    A.  No,  sir. 

Q.  Or  any  of  them  ?  A.  No,  sir;  I  don't  think  I  have;  I  do  not  recall 
any  such  contribution  now. 

Q.  Nor  any  payment  for  that  purpose  ?    A.  No,  sir. 

Q.  You  have  contributed  nothing  ?    A.  I  have  contributed  nothing. 

Q.  Paid  nothing  and  promised  nothing  ?  A.  Paid  nothing  and  promised 
nothing. 

Q.  All  was  in  your  branch  of  the  litigation  ?    A.  All  was  what  ? 

Q.  All  that  you  paid  was  in  your  branch  of  the  litigation  ?    A.  Yes,  sir. 

Q.  In  connection,  I  suppose,  with  the  indictments  and  the  civil  suits  ? 

Mr,  Beach, — Wait  a  moment. 

Judge  Neilson. — You  ought  not  to  ask  that  question. 

Mr,  Porter. — I  wish  to  show  his  relation  to  the  (lontroversy. 

Judge  Neilson.  —I  will  rule  it  out.     It  is  immaterial. 

Mr,  Evarts, — Does  your  Honor  understand  it  is  immaterial,  in  regard  to  the 
witness'  relation  to  this  ca^e,  that  be  is  under  indictment,  and  that  he  ia 
pursued  in  a  civil  suit  ? 

Judge  Neilson. — ^It  is  immaterial.* 

Mr,  Evarts. — And  that  he  has  been  forced  to  judgment  in  the  libel  salt  t 

JuDOB  Nbilson. — All  that  I  shall  rule  out. 

♦  See  Peck  v.  Tarks  (47  Barb.  181). 
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Mr.  EmrU. — And  that  that  does  not  bear  upon  the  attitude  of  this  witness 
in  the  weighing  of  his  testimony  by  the  court  and  the  jury,  your  Honor  under- 
stands  ? 

JxTDGE  Neilsox. — No,  Sir. 

Mr,  Bench — Thesn  proceedings  are  not  had  on  the  part  of  Mr.  Beecher. 

Judge  Neilson. — Not  at  all. 

Mr.  Evarts. — We  know  what  part  they  are  on.  I  understand  that  your 
Honor  says,  when  we  offer  to  show  the  attitude  of  this  witness  under  the  public 
indictment,  and  in  the  civil  suits  for  libels  in  his  statements  concerning  this 
case,  that  that  docs  not  constitute  evidence  to  go  to  his  credit  with  the  jury 
for  i)is  statements  in  this  case. 

JunoE  Neilson. — I  so  rule,  and  it  has  been  held  that  the  existence  of  an 
indictment  don^t  tend  to  impair  a  witness. 

Mr.  Evarta. — I  liave  not  said  that. 

JuDGK  Neilson. — I  am  saying  it. 

Mr,  EvarU. — I  don't  offer  in  that  connection,  or  in  the  least  relation  to  it. 

Judge  Neilson. — I  think  it  is  immaterial. 

Mr.  Ecarfs, — But  it  is  material,  that  he  is  made  a  party  defendant  to  the 
case  in  the  same  side  of  the  controversy  in  which  he  now  appears  as  a  witness 
for  the  plaintiff  here. 

Judge  Nkilson. — So  made  by  some  other  person,  or  party. 

Mr.  Eoarts. — Well,  no  matter;  he  is  in  that  condition. 

Judge  Neilson. — Yes,  sir. 

Mr.  Evarts. — Of  prosecution,  if  you  please.  I  don't  know  whether  it  is 
prosecution,  or  how ;  but  he  holds  that  position  in  regard  to  those  suits  forced 
agdinst  him,  justly  or  unjustly. 

Judge  Neilson. — In  regard  to  other  parties. 

Mr,  Evarts. — Justly  or  unjustly.  He  is  indicted  for  a  libel  against  Mr. 
Beecher  in  this  very  statement. 

Judge  Neilson. — That  would  not  be  admissible  here. 

Mr.  Evarts. — Your  Honor  will  so  rule,  of  course. 

Judge  Neilson. — Yes,  sir. 

Mr.  Evarts, — But  I  wish  to  brinjr  to  your  Honor's  notice  the  aspect  of  the 
matter  in  which  it  is  presented.  Now,  anything  that  goes  to  show  the  ani- 
mosity or  the  repugnance  or  opposition  between  a  witness  and  the  party 
against  whom  he  is  testifying,  is  primary  evidence  to  show  that  he  is  not  a 
disinterested  and  impartial  witness,  but  is  himself  an  active  party  in  a  con- 
troversy ;  and  now  w^e  offer  this  witness'  position  in  all  these  suits  as  evidence 
that  he  is  not  an  impartial  witness,  but  is  a  party  to  the  controversy. 

Judge  Neilson. — I  am  ruling  on  the  assumption  that  some  third  |>er8on 
not  named  has  had,  or  has,  some  litigation  with  the  witness,  u  case  in  which 
that  third  person  is  the  mover  and  this  witness  here  may  assume  the  position 
of  a  defendant,  and  resisting  also,  and  more  immediately  connected  with  this, 
there  is  an  indictment,  upon  the  complaint  of  this  defendant,  against  the 
witness,  in  respect  to  this  same  matter, — in  all  of  which  the  witness  stands,  it 
would  seem,  upon  the  defenMve,  is  not  an  actor,  and  does  not  appear  to  be 
aggressive,  evgn  on  your  own  statement. 
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I£i\  ^c/iW«.— But  is  it  not  indicative  of  feeling  against  him  that  he  had 
been  pursued  by  Mr.  Beecher  ? 

Judge  Neilson. — That  would  not  l>e  8ufl5cient  to  let  in  the  testimony. 
-    Mr.  £fv(irU. — Does  your  Honor  say  that  to  show  that  the  party  against 
whom  he  is  testifying  here  has  pursued  him,  is  not  evidence  that  he  does  not 
stand  impartial  ? 

Judge  Neilsok. — We  have  it  already  on  record  that  this  witness  is  hostile 
to  the  defendant. 

Mr.  Ecarfa.—How  have  we  that  ? 

Judge  Neilson. --Avowed  by  himself  yesterday.  That  fact  sufficiently 
appears.     There  can  be  no  suggestion  of  friendliness. 

Mr.  Ecarta, — Have  we  it  down  in  the  evidence ? 

Judge  Neilson. —Certainly. 

Mr.  Ecarts.~Th&t  he  has  said  he  is  a  hostile  witness  ? 

Judge  Neilson. — Not  in  that  way — that  their  friendly  relations  ceased. 

Mr.  Ecarts. — That  friendly  relations  ceased.  That  is  not  an  avowal  that 
he  ia  hostile — bitterly  hostile  to  the  defendant. 

Judge  Neilson. — Would  your  indictment,  if  put  in  evidence,  make  him 
ap}>ear  hostile  ? 

Mr,  E carts. — That  the  jury  will  be  the  judge  of. 

Judge  Neilson. — I  think  you  must  be  content  with  an  exception. 

Mr.  Ecarts. — But  you  say  you  exclude  it  one  ground,  that  it  is  the  aubject 
of  transactions  with  third  persons. 

Judge  Neilson. — In  part. 

Mr,  EvarU. — On  the  part  that  has  no  interest  with  persons.  How  is  it 
third  persons  ? 

Judge  Neilson. — I  understood  from  your  statement  that  some  third  person 
had  brou((ht  suit  against  this  witness,  and  that  he  has  been  indicted  on  com* 
plaint  of  the  defendant. 

Mr,  Emrts, — Yes,  sir. 

Judge  Neilson. — An  indictment  not  yet  tried. 

Mr,  Ecarts, — I  don't  offer  the  indictment  as  proving  its  truth.  I  offer  it 
as  a  prosecution  against  him  upon  the  complaint  of  Mr.  Beecher,  and  your 
Hon(»r  excludes  that  as  not  bearing  on  the  question  whether  the  witness  stands 
impartial  here. 

Judge  Neilson. — ^It  is  very  clear  that  if  A.  claims  an  immense  estate 
ngainst  B.,  and  B.  can  pursue  the  principal  witness  and  indict  him  in  many 
indictments,  that  he  donH  ruin  the  witness  whose  testimony  may  be  brought 
in  support  of  the  case  against  him. 

Mr.  Evarts. — I  have  not  offered  it  in  that  light. 

Judge  Neilson.— I  rule  it  out  in  each  light. 

Mr.  Ecarts, — I  offer  it  as  affecting  the  animus  of  the  witness,  and  certainly 
those  things  are  quite  distinguishable,  if  your  Honor  please. 

Judge  Neilson. — I  am  very  clear  about  this;  I  have  not  any  doubt  about 
it.     I  don't  wish  any  general  argument  on  it. 

Mr.  Emrls. — I  don't  wish  to  argue  it  any  further,  but  I  wish  to  take  your 
Honor's  ruling. 
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Judge  Neclson. — Certainly. 

Mr.  Evarts, — We  offer  to  prove  by  this  witness  the  position  in  which  he 
stands  in  regard  both  to  the  public  prosecutions  and  the  civil  suits  that  baye 
grown  out  f^ince  this  controversy  between  Mr.  Tilton  and  Mr.  Beecher  arose. 

Judge  Xeilsok. — Other  than  this  suit  ? 

Mr.  EtarU. — Other  than  this  suit.  It  is  not  necessary  to  particulaziae. 
Your  Honor  rules  out  the  whole  ? 

Judge  Neilson.  —Yes,  sir. 

Mr.  Etarts, — We  except. 

Mr.  Morrifi. — ^We  have  found  the  letter  of  authorization. 

Mr.  Evarts. — Now,  your  Honor  has  ruled  upon  the  whole.  I  now  offer 
each  of  the  matters  Feparately. 

Judge  Neilson. — Let  it  be  so  framed,  and  I  will  make  the  same  ruling. 

Mr.  Evarts. — ^It  is  so  understood.     I  except. 

AFTERNOON    SESSION. 

Pbahcis  D.  Moulton  recalled,  and  cross-examination  resumed  by  Mr. 
Porter. 

Q.  You  mentioned  that  your  letter  of  August  5th  was  the  one  in  which 
Gten.  Butler  did  not  assist  you.  and  in  which  Mr.  Tilton  did.  Where  was  that 
letter  written  ?     A.  In  uiy  study  at  liome,  sir. 

Q.  When  i  A.  August  the  5th,  I  think ;  the  date  of  it.  Is  that  the  date? 
I  doD^t  remember. 

Q.  The  date  is  August  5th,  but  you  remember  it  was  in  reply  to  Mr. 
Beecher^s  of  August  the  4th  ?  A.  That  is  the  letter.  The  letter  in  reply  to 
Mr.  Beecher's  letter  was  prepared  at  my  house,  whether  it  bears  date  August 
5th  or  not — in  my  study. 

Q.  At  the  time  it  was  prepared  was  any  one  present  except  you  and  Mr. 
Tilton  ?    A.  I  do  not  remember  that  there  was  anybody  present. 

Q.  Who  did  the  writing ?     A.  Theodore  Tilton. 

Q.  And  did  you  engross  it  ?  A.  I  don^t  remember  whether  I  did  or  not, 
sir. 

Q.  You  do  not  remember  whether  it  was  in  his  handwriting  or  yours  ?  A. 
I  do  not  remember  whether  it  was  or  not;  I  think  it  was  in  Mr.  Eddy'b 
handwriting. 

Q.  How  is  that  ?    A.  I  think  it  was  in  my  accountant's  handwriting. 

Q.  Ah,  yes.  a  copy  ?  A.  I  don't  remember  whether  it  was  in  my  hand- 
writing or  in  his. 

Q.  That  was  in  reply  to  Mr.  Beecher's  letter  of  the  previous  day  ?  A. 
Yes,  sir. 

Mr.  Emrts. — Is  that  the  letter  [handing  witness  a  letter]  ?  A.  Yes,  sir; 
this  is  the  letter. 

Mr.  Evarts. — We  offer  this  letter  now  in  evidence,  if  your  Honor  please, 
with  the  letter  to  which  it  was  an  answer,  which  I  have  asked  them  to 
hand  me. 

Mr,  Morris,'-T\ie  one  which  was  ruled  out  yesterday  ? 
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Mr.  Evarts, — Yes,  sir.  Tour  Honor  then  thought  that  those  letiers  were 
not  admissible,  or  were  unnecessary — that  clearly  was  the  point  of  your 
Honoris  ruling — because  the  testimony  already  given  showed  that  the  friendly 
relations  between  Mr.  Moulton  and  Mr.  Beecher  had  then  been  terminated  by 
the  letters  of  the  28th  of  July;  but,  really  if  you  look  at  those  letters,  it  will 
be  found  that  those  letters  do  not  show  the  termination,  but  it  is  ihc^se  letters 
that  show  the  termination.  '  But  it  is  not  in  that  view  that 

Judge  Xeilson. — The  witness  stated  it. 

^fr.  Ecarts,  —Well,  he  said  that  they  were  terminated,  but  the  form  and 
manner  and  precise  way  in  wh^ph  they  were  terminated  could  not  be  gathered 
from  those  letters,  as  there  was  nothing  hostile  in  them;  but  the  evidence 
now  shows  that  a  letter  of  Mr.  Beecher  to  Mr.  Moulton  became  the  subject 
of  consultation  and  conference  between  Mr.  Moulton  and  Mr.  Til  ton,  and 
that  they  then  prepared  this  answer,  which  Mr.  Tilton  drafted  and  Mr, 
Moulton  signed,  and  they  sent  it  forth.  It  is,  therefore,  an  act  in  which  this 
plaintiff  participated,  and  is  a  part  of  the  transaction  and  relations  between 
the  two  parties  in  reference  to  the  investigation,  or  the  suppression  ol 
investigation,  as  the  case  may  be,  concerning  this  controversy  between  them, 
which  have  formed,  as  your  Honor  knows,  the  staple  of  so  much  of  the  evi- 
dence that  bas  been  introduced.  The  letters  formerly  stood,  in  your  Honor's 
appreciation  of  them,  as  merely  letters  between  the  witness  and  Mr.  Beecher. 
bearing  upon  the  question  of  whether  or  not  they  broke  off  their  relations, 
and  your  Honor  did  not  consider  them  important  or  useful  to  further  prove 
that  fact,  as  I  understood  it.  Now,  your  Honor  will  see  by  these  letters  that 
when  this  comes  to  be  the  act  of  Mr.  Tilton  in  withholding  from  Mr. 
Beecher  access  to  these  papers,  it  is  an  immediate  and  direct  significance  of 
the  dealing  by  Mr.  Tilton  and  3Ir.  Beecher  in  regard  to  this  conference. 

Judge  Neilson. — Mr.  Beach,  what  do  you  think  of  this  ? 

Mr.  Beach, — Your  Honor  will  recollect  that  there  was  a  letter  introduced, 
addressed  by  Mr.  Btecher  to  Mr.  Moulton,  bearing  date  July  24,  1874, 
making  a  request  for  the  letters  and  papers  in  the  hands  of  Mr.  Moulton,  re- 
lating to  this  controversy,  and  that  the  letter  of  Mr.  Moulton,  without  our 
objection,  in  answer  to  that,  bearing  date  August  4th,  was  read  in  evidence. 
I  believe  also  that  the  letter  of  July  "28,  1874,  from  Mr.  Beecher  to  Mr.  Moul- 
ton, was  also  given  in  evidence.  Mr.  Porter  then  proposed  to  read  the  reply 
(^f  Mr.  Beecher,  bearing  date  August  4th,  1874,  to  which  I  objected,  and  that 
that  was  ruled  out  upon  the  ground  that  the  statements  made  by  Mr.  Beecher 
to  Mr.  Moulton  upon  this  subject,  detailing  the  particulars  of  what  was  sup- 
posed to  be  the  origin  of  a  breach  of  their  friendship,  was  not  admibsible; 
that  under  the  pretense  of  a  controversy  between  the  witness  and  Mr.  Beecher, 
Mr.  Beecher  could  not  fabricate  declarations  or  introduce  conversations  be- 
tween himself  and  the  witness,  which  would  bear  upon  the  main  issue  in  this 
controversy.  I  am  not  aware  that  the  letter  to  which  reference  is  now  made, 
of  August  5,  1874,  was  then  presented  for  discussion  or  consideration.  I  am 
not  aware  that  any  offer  was  made  of  that  letter,  or  any  objection  taken  to  it 
on  our  behalf.  The  only  objection  which  we  made,  and  the  only  objection 
which   1  care  now  to  make,  ia  to  the  letter  of  August  4th,  written  by  Mr. 
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Beecher  to  Mr.  Moulton,  and  if  the  objpct  of  the  introdurtion  of  the  letter  of 
August  5th  is  to  introduce  in  evidence,  or  to  lay  the  foundation  for  a  presen- 
tation in  evidence,  of  the  letter  of  Mr.  Beecher  of  August  4th,  why,  then  we 
object.  So  far  as  it  is  now  offered  for  the  purpose  of  proving  declarations 
made  or  assented  to  upon  the  part  of  Mr.  Tilton,  in  so  far  as  those  declarations 
are  material  to  the  issue,  I  perceive  no  ol)jection  to  its  introduction.  It  seems 
to  me  competent  upon  ^liat  ground ;  but  I  desire  to  preserve  the  objection  v^hich 
was  made  yesterday,  and  uj>on  which  your  Honor  ruled,  to  the  introduction 
in  evidence  of  the  letter  of  Sir.  Beecher,  of  August  4th.  I  stated  yesterday,  sir, 
what  I  supposed  to  be  the  rule  of  law,  witljout  any  specific  examination  of 
the  question,  in  regard  to  the  admissibility  of  the  details  of  contn)versies  be- 
tween a  witness  and  tlie  party  against  whom  he  is  introduced,  for  the  purpose 
of  proving  tlie  presence  of  malice  or  ill-will.  I  have  just  sent,  sir — I  have  not 
looked  at  the  authority  furnished  by  the  case  of  Boi/nton  v.  Baynton^  which 
appears  in  the  43d  of  Howarcrs  Practice  Reports,  at  page  380.* 

**In  an  action  of  slander,  the  plaintiff,  as  a  witness  on  his  own  behalf, 
stated,  on  cross-examination,  that  he  had  had  litigation  with  the  defendant. 
He  was  then  asked  how  many  suits  he  had  with  him,  and  for  what  causes  of 
action.  Pleld,  that  the  court  below  properly  excluded  so  much  of  the  inquiry 
as  related  to  the  causes  of  action.  It  was  in  no  way  material  or  pertinent 
to  the  issue.  Its  materiality  consisted  solely  in  its  bearing  upon  the  credit 
due  to  the  plaintiff  as  a  witujss.  and  was  therefore  collateral  in  its  nature. 
The  end  of  such  an  inquiry  would  result  in  an  unlimited  examination  of  the 
previous  litigation,  and  in  attempts  to  indicate  the  different  positions  occupied 
by  the  parties  engaged  in  it." 

The  authority  seems  to  me,  sir,  peculiarly  applicable  to  the  present  ques- 
tion. Here  the  difficulties  which  are  supposed  to  exist,  causing  estrange- 
ment and  ill-feeling  between  the  witness  and  Mr.  Beecher,  were  connected 
with  the  very  subject  of  litigation  in  this  action;  and  if,  in  a  controversy  be- 
tween the  witness  and  Mr.  Beecher,  Mr.  Beecher  is  permitted  to  make  dec- 
larations which  are  material  to  the  main  issue,  which  directly  affect  the  inter- 
ests of  Mr.  Tilton  in  this  litigation,  why,  your  Honor  will  perceive  that  by 
that  mode  of  inquiry  upon  a  collateral  question  Mr.  Beecher  is  permitted  to 
introduce  his  own  declarations  to  a  third  party  against  us,  when  we  were  not 
present.  If  necessary,  sir,  if  you  will  permit  me,  I  will  look  a  moment  to  the 
opinion,  which  may  be  fuller  than  the  marginal  notes.  The  opinion  says, 
sir: 

**The  evidence  proposed  to  be  given  by  the  answer  to  so  much  of  the 
question  as  was  excluded  was  in  no  way  material  or  pertinent  to  the  issue 
found  between  the  parties  and  which  formed  the  subject  of  the  trial.  Its 
materiality  consisted  solely  in  its  bearing  upon  the  credit  Uue  to  the  plaintiff 
aj*  a  witness,  and  was,  therefore,  collateral  in  its  nature.  Inquiries  of  this 
character  must  necessarily  be  limited  and  restricted  in  their  nature,  other- 
wise the  trial  of  issues  upon  pleadings  would  be  ofteu  so  far  extended  by 

*  This  case  has  never  b^'en  othirially  reported.  Compare  ou  the  point  in 
question  I)ub<ds  v.  Baker  (30  N.  Y.  355).  where  the  details  of  a  collateral  litigar 
tion  were  held  competent  to  show  the  bias  of  the  witness. 
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them  as  to  obscure  the  real  points  involved  in  the  controversy,  and  obscure  the 
mind  of  the  jurors  called  upon  to  decide  them.  The  object  of  such  inquiries 
is  to  show,  that  the  witness  may  be  giving  his  testimony  under  some  feeling 
or  impulse  inconsistent  with  an  impartial  disclosure  of  the  truth.  It  is  not 
innterial  to  inquire  after  the  particular  process  or  the  djftail  of  circumstances 
by  means  of  which  that  feeling  may  have  been  produced.  For  the  fact 
itself,  is  all  that  the  case  can  require  to  be  proved,  and  all  that  the  law  will 
j)erinit  to  Ije  shown.  The  discovery  of  the  motive  under  which  the  witness 
may,  at  the  time,  be  giving  his  evidence,  is  the  end  and  object  to  be  attained. 
And  that  can-always  be  accomplished  by  the  direct  inquiry  concerning  its  ex- 
istence or  concerning  the  facts  theniselves,  ordinarily  indicating  the  existence 
of  improper  motives.  It  is  sufficient  to  show  that  the  difficulty,  affecting  his 
feelings  and  likely  to  influence  his  evidence,  exists  between  the  witness  and 
the  party  it  may  be  given  against,  and  that  can  always  be  done  without  pur- 
suing a  detailed  inquiry  into  the  circumstances  attending  its  development." 
That  authority,  sir,  very  abundantly  sustains  the  proposition  which  I  submit- 
ted to  your  Honor  yesterday,  and  which  will  be  at  once  recognized  as  law. 
Now,  it  may  be  said,  sir,  that  this  letter  of  Mr.  Beecher,  of  August  4th,  neces- 
sarily came  under  the  observation  of  Mr.  Tilton,  at  the  time  he  was  engaged 
mutually  with  Mr.  Moulton  in  preparing  the  reply  to  that  instrument.  It 
will  be  for  your  Honor's  consideration  how  far  the  presentation  of  that  letter 
to  Mr.  Tilton — if  it  was  submitted  to  him,  which  does  not  yet  appear — and 
hiiw  far  his  acceptance  or  repudiation  of  the  statements  of  that  letter  may  be 
admissible.  Certainly,  sufficient  yet  has  not  been  given  to  allow  the  produc- 
tion of  that  letter  under  that  aspect  of  the  question. 

Mr.  Emris, — This  letter,  as  I  understand  it,  is  not  objected  to. 

Judge  Neilson. — The  letter  written  jointly  ? 

Mr,  Evarts. — Yes,  sir. 

Mr.  Beach. — I  object  to  that  letter,  sir,  or  to  any  part  of  that  letter  which 
in  your  Honor's  opinion — if  you  will  be  kind  enough  to  scrutinize  it — will 
lay  any  foundation  for  the  introduction  of  Mr.  Beecher's  letter. 

Judge  Neilson. — So  I  understand,  sir. 

Mr.  Ecarts. — May  I  read  the  letter  ? 

Judge  Nbilson — You  are  at  liberty  to  read  the  letter  which  was  written 
jointly. 

Mr.  EcarU. — [Reading] : 

"  19  KEM8EN  Street,  Brooklyn,  August  5,  1874. 
••  Rev.  Henry  Ward  Beeciier: 

*'  My  Dear  Sir  — In  all  our  acquaintance  and  friendship  I  havo  never  received 
from  you  a  letter  ot  the  tone  of  yours  of  August  4th.  It  seema  unlike  yourself. 
Hud  to  have  been  inspired  by  the  same  il]-advi»errt  who  have  so  lamentably  car- 
ried your  private  affairs  before  a  committee  of  your  church  and  thence  before 
the  public. 

'*  hi  reply  let  me  remind  you  that  during  the  whole  of  the  past  four  years  all 
the  documeutrt  noteB  and"  memoranda  which  you  and  Mr.  Tilttm  have  entruRted 
to  me  have  been  so  entrusted  because  they  had  a  reference  to  your  mutual  differ- 
euces.     I  hold  no  papers  either  of  yours  or  his  except  such  as  l)ear  on   this  case. 

**  You  speak  of  *  memoranda  of  affairs  not  immediately  coonected  with  Mr. 
Tilton's  matters.'  You  probably  allude  here  to  the  memoranda  of  your  ditficul- 
ties  with  Mr.  Bowen,  but  these  have  a  direct  reference  to  your  present  case  with 
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Mr.  Tilton  and  were  deposited  with  me  by  you  because  of  such  reference.  You 
speak  aho  of  a  letter  or  two  from  your  brother  and  wister,  and  I  am  sure  you 
have  not  forgotten  the  apprehension  which  we  entertained  lest  Mrs.  Hooker 
cihould  fulfill  a  design  which  she  foreshadowed  to  invade  your  pulpit  and  read 
to  your  congre^ratiou  a  confession  of  your  intimacy  with  Mrs.  Tilton. 

"You  sj>eak  of  o^her  paper?,  which  I  hold  'subject  to  your  wishes.'  I 
hold  none  such  nor  do  I  hold  any  subject  to  Mr.  Tiltou's  wishes.  The  papers 
which  1  hold,  both  yours  and  his,  were  not  given  to  me  to  be  subject  to  the 
wishes  of  either  of  the  parties.  But  the  very  object  of  my  holding  them  has 
been  and  still  is  to  prevent  the  wish  of  one  party  from  being  injurioujsly  exer- 
cised against  the  other. 

••  You  are  incorrect  in  saying  that  Mr.  Tilton  has  had  access  to  my  *  depository 
of  materials.'  On  the  contrary  1  have  refused  Mr.  Tilton  such  access.  Daring 
the  preparation  of  his  sworn  statement  he  came  to  me  and  Miid  his  case  would 
be  incomplete  unless  I  permitted  him  use  of  all  the  documents  but  I  refused  ; 
and  all  he  could  rely  upon  were  such  notes  as  he  had  made  from  time  to  time 
from  writings  of  yours  which  you  had  written  to  me  to  be  read  to  him  ai^d  pas- 
sages of  which  he  caught  trom  my  lips  in  short  hand.  Mr.  Tilton  has  seen  only 
a  part  of  the  papers  in  my  possession  and  would  be  more  surprised  to  learn  the 
entire  facts  of  the  case  than  you  can  possibly  be. 

*' What  idle  rumors  may  have  existed  in  newspaper  offices  I  know  not;  but 
they  have  not  conm  from  me. 

"  In  closing  your  letter  you  say  '  I  do  not  ask.  you  to  place  before  the  Commit- 
tee any  papers  which  Mr.  Tilton  may  have  given  you  but  I  do  demand  that  you 
forthwith  place  before  the  Committee  every  paper  which  I  have  written  or 
deposited  with  you.'  In  reply  I  can  only  say  that  I  ran  not  justly  place  before 
the  Committee  the  papers  of  one  of  the  parties  without  doing  the  sa:ue  with  the 
jiapers  of  the  other  and  I  can  not  do  this  honorably  except  either  by  legal  pro- 
cess compelling  me  or  else  by  consent  in  writing  not  only  of  yourself  but  of  Mr. 
Tilton   with  whom  I  shall  confer  on  the  subject  as  speedily  as  possible. 

•*  You  will  1  trust  see  a  greater  spirit  of  justice  in  this  reply  than  you  have 
infused  into  your  unusual  letter  of  Aug.  -ith. 

'*  Very  respectfully, 

"Francis  D.  Moulton." 

[Letter  marked  *'  Exhibit  D,  0."] 

Mr,  Hearts, — Now,  we  offer  the  letter  to  which  that  is  an  answer,  it  having 

been  communicated  to  Mr.  Tilton,  read  by  him,  and  quoted  from  by  him  as 
parts  of  his  (^Mr.  Tilton's)  written  reply,  to  be  signed  by  Moulton. 

Mr,  Beach, — That  statement  may  probably  be  assumed  to  be  true,  sir, 
from  what  has  already  appeared;  but  still  it  is  not  in  evidence,  and  I  think 
it  should  appear  by  the  direct  examination  of  the  witness  before  we  with- 
draw our  objection  to  its  introduction.  Whether  the  contents  were  brought 
to  his  observation — submitted  to  him — I  don't  know.  It  will  be  easy  to  prove 
it  if  it  is  a  fact. 

JuDGB  Neilson. — Suppose  you  interrogate  him  on  that  subject. 

Mr,  EcarU, — I  dare  say,  your  Honor,  that  it  is  proper  that  it  should  oe 
done,  but  I  make  this  suggestion,  as  there  is  no  pretense  that  there  was  any 
other  letter  of  the  4th  of  August  froiu  Mr.  Beecht  r;  and  as  this  letter  which  I 
have  read,  every  word  of  which  was  written  by  Mr.  Tilton,  is  an  answer  in 
terms  referring  to  the  date  of  Mr.  Beecher's  letter — his  unusual  letter — and 
making  three  separate  quotations  from  it,  on  every  principle  of  evidence  that 
has  ever  been  practiced  upon  in  a  civil  or  criminal  suit,  the  writer  of  an  an- 
swer to  a  letter  is  affected  with  a  knowledge  of  the  letter  which  he  is  answer- 
ing. Now,  I  submit  to  your  Honor  that  it  is  but  an  idle  form  to  proceed  any 
further. 
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Mr,  Beacfi, — That  would  be  true,  sir,  if  the  letter  to  which  the  reply  is 
made  wns  addressed  to  the  party  making  the  reply,  or  if  the  whole  of  the 
letter  had  been  quoted  in  the  reply.  Here  are  two  parties  engaged  in  pre- 
paring this  answer.  It  does  not  appear  that  Mr.  Tilton  wrote  the  whole  of 
the  answer,  or  that  he  did  not  write  portions  of  it  at  the  dictation  of  Mr. 
Moulton.  It  does  not  appear,  but  the  quotations  in  the  answer  were  given  by 
Mr.  Moulton  to  Mr.  Tilton  to  l>e  incorporated  in  it;  and  it  is  those,  perhaps, 
somewhat  technical  matters,  which,  I  insist,  ought  to  appear  before  the 
whole  of  Mr.  Beecher's  letter  is  permitted  to  be  read. 

Judge  Neilson. — ^I  think  it  is  proper  to  interrogate  the  witness  on  that 
subject. 

Mr.  Evarts. — Does  your  Honor  rule  that  this  letter  is  not  admissible  with- 
out an  interrogation  ? 

Judge  Neilson. — I  expressed  a  w^ish,  sir,  that  he  should  be  asked  that 
question. 

Mr,  Porter. — Did  Mr.  Tilton  see  the  letter  from  which  he  quoted  these 
passages  in  the  reply  ?     A.  I  think  he  did.  sir. 

Mr.  Beach. — Wait  one  moment,  sir.  I  object  to  that  question  as  assuming 
that  Mr.  Tilton  quoted  these  passages  in  the  reply. 

Q.  Did  Mr.  Tilton  quote  these  passages  in  the  reply  ?  A.  They  were 
quoted  in  the  reply  which  was  made  by  Mr.  Tilton  and  myself.  The  reply 
was  jointly  Mr.  Tilton's  and  my  own. 

Q.  And  the  letter  was  before  you  from  which  the  extracts  were  taken  ? 
A.  Yes,  sir. 

Q.  Acd  the  reply  to  the  letter  was  made  with  reference  to  the  letter  to 
which  it  was  a  reply  ?     A.  Yes,  sir. 

Q.  By  you  and  by  Mr.  Tilton  ?    A.  By  Mr.  Tilton  and  myself. 

Judge  Neilson. — And  the  contents  of  the  letter  known  to  both  of  you  ! 
A.  Known  to  both  of  us;  yes,  sir. 

Judge  Neilson. —Now,  I  think  the  letter  may  come  in.* 

Mr.  Beach. — Yes,  sir;  I  think  it  is  competent. 

Mr.  Evarts. — Have  you  the  original  ? 

Mr.  Morris. — I  can  not  find  it.     You  may  read  from  the  copy. 

Mr.  Evarta. — We  will  read  it,  but  still  we  want  to  see  all  these  original  papers. 

Mr.  Morris. — I  will  find  it  at  my  leisure. 

Mr.  Evarts — We  have  not  seen  these  papers.  The  other  side  have  seen 
them  all.     I  would  like  to  see  them. 

Mr.  Mf/rris, — All  the  papers  that  we  have  we  will  furnish. 

Mr,  Beach, — You  saw  this  one — your  own  letter,  I  suppose. 

Mr.  Morris. — They  have  served  a  subpoena  upon  us,  and  I  have  requested 
them  to  make  a  list  of  the  papers  that  they  want,  and  I  give  them  notice 
again,  or  they  will  have  to  wait  until  we  can  find  it. 

*  In  Stone  v.  Sinboru  (104  Mass.  319  [1870]  Opinion  by  Gray.  J.)  it  was  held 
thai  a  party  may  put  in  evidence  a  letter  containing  admissions  material  to  the 
case  without  putting  in  the  whole  correspondence.  Thoujrh  if  letters  thus  intro- 
duced showed  that  they  were  written  in  reply  toother  letters,  the  party  may 
doubtless  give  in  evidence  those  letters  too,  as  tendiiig  to  explain  the  replies. 

Barry  more  v.  Taylor  (1  £pp.  336)  is  to  the  same  effect  on  the  first  point. 
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Judge  Nbilson. — I  think  it  will  be  well,  Mr.  Shearman,  to  make  f 
list. 

Mr,  Porter, — [Reading]: 

"Brooklyn,  August  4, 1874. 
«*  F.  D.  MOULTON,  Esq  : — 

*'  t^r — Your  letter,  bearing  date  August  4,  1874,  is  this  moment  received. 
Allow  me  to  express  my  regret  and  astonishment  that  you  refuse  me  peniiissioo 
even  to  see  certaio  letters  and  papers  in  your  possession,  relating  to  tbe  charges 
made  against  me  by  Theodore  Tilton,  and  at  the  reasons  given  for  the  refu:«al. 

"  On  your  solemn  and  repeated  absurances  of  personal  friendship,  and  in  the 
unquestioning  confidence  witli  which  you  inspii*ed  me  of  }our  honor  and  fidelity, 
I  placed  in  your  hands  for  safe-keeping  various  letters  addressed  to  me  from  my 
broiher,  my  sister,  and  various  other  parties  ;  also  memoranda  of  afEairs  not  im- 
mediately connected  with  Mr.  Tilton's  matters.  1  also  from  time  to  time 
addressed  you  confidential  notes  relating  to  my  own  self  as  one  friend  would 
write  to  another.  These  papers  were  never  placed  in  ycmr  handd  to  be  held  for 
two  parties,  nor  to  be  used  in  any  way.  Tiiey  were  to  be  held  for  me.  I  did  not 
wirth  them  to  be  subject  to  risk  of  loss  ©r  scattering,  from  my  careless  habits  in 
the  manner  of  preserving  documents.  They  were  to  be  held  for  me.  In  so  far 
as  these  papers  were  concerned,  you  were  only  a  friendly  trustee,  holding  papers 
subject  to  my  wishes. 

*' Mr.  Tilton  has  made  a  deadly  assault  up<m  me,  and  haK  used  letters  and 
fragments  of  letters  purporting  to  be  copit-s  of  these  papers.  Are  these  extracts 
genuine?  Are  they  garided?  What  are  their  dates?  VVb«t,  if  anything^,  has 
been  left  out,  and  what  put  in  ? 

"You  refuse  my  demand  for  these  papers  on  the  varionb  pleas  that  if  I  speak 
the  truth  in  my  statement,  I  do  not  need  them  ;  that  it'  I  make  a  suc<:es.'«f  ui  use 
of  them,  it  will  be  an  injury  to  Mr.  Tilton.  and  that  you,  as  a  friend  of  both 
parties,  are  boand  not  to  aid  either  in  any  act  that  shall  injure  the  other. 

*•  But  1  do  not  d.sire  to  injure  any  one,  but  to  repel  an  injury  attempted  upon 
me  by  the  use  of  papers  committed  sacredly  to  your  care.  These  documents 
have  been  seen  and  copied ;  they  have  been  hawked  for  sale  in  New  Y'ork  news- 
paper offices  ;  what  purport  to  iSe  my  confidential  notes  to  you  are  on  the  market. 
But  when  I  demand  a  sight  of  the  originals  of  papers  of  which  you  are  only  a 
trustee,  that  1  may  defend  myself,  you  refuse,  because  you  are  the  friend  of 
both  parties  I 

**  Mr.  Tilton  has  access  to  your  depository  for  materials  with  which  to  strike 
me,  but  I  am  not  |)ermitted  to  use  them  in  defending  myself  ! 

"  1  do  not  ask  to  place  before  the  Committee  any  papers  which  Mr.  Tilton  may 
have  given  you.  But  I  do  demand  that  you  forthwith  place  before  the  Commit- 
tee every  paper  which  1  have  written  or  deposited  with  you, 

*'  Y'ours  truly, 

''H.  W.  Bekchkb." 

[Letter  marked  "  Exhibit  D,  7  "j 

Mr,  Porter, — Have  you  the  account,  Mr.  Moulton  ?  A.  Yes,  sir.  Which 
one,  sir. 

Q.  Both,  if  you  please.  A.  There  is  the  first  one — ^Mr.  Tilton's — and 
there  is  the  other  [producing  papers]. 

Q.  This  is  a  transcript  of  the  account  of  your  firm  with  Theodore  Tilton  ? 
A.  Yes,  sir. 

Q.  It  is  a  correct  transcript  of  that  account,  and  of  the  whole  of  it  ?  A. 
1  believe  it  to  be  so,  sir;  our  accountant  made  it. 

Mr.  Porter. — I  will  introduce  in  evidence  first  the  account  of  Theodore 
Tilton  with  Woodruff  and  Robinsons.     I  will  ask  Mr.  llill  to  read  it. 

Mr,  ZfiT/.— [Reading.] 
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Theo.  Tilton  in  aect.  with  Woodruff  &  Robinson. 

1871,  [Debit.] 

Feb.      3— To  Cash $500  00 

13—    do 500  00 

24—    do        500  00 

Mar.     4—    do        500  00 

8—    do        1,500  00 

May     1—    do        500  00 

Nov.  15—    do        1.113  62 

"      25—    do        250  00 

1872. 

Jan.   29—    do        1,000  00 

Apl.    20—    do        15  00 

May   27—    do         100  00 

"     27—    do        100  00 

"     27—    do        500  00 

June    8—    do        500  00 

"     11— F.  Woodruff  guard,  int.  on  B.  &  M 240  68 

July    8— Cash 250  00 

Aug.  12--   do 1,200  00 

••    22-   do 300  00 

Sept.  1—   do 1.843  91 

Nov.    8— F.  Woodruff  guard,  int.  on  B.  &  M 297  50 

"      8-Ca8li. 500  00 

Dec.  27—  do 600  00 

1873 

Apl.  2i—   do 170  48 

$12,981  15 

1871.  [Crbdit.] 

Jan.    7— ByCash $4,004  08 

May    1— By  Bal.  Interest  on  acc't 45  21 

Nov.l3-By  Cash 500  00 

"    29—    do        250  00 

1872. 

Jan.  24-    do        1,000  00 

Apl.    5-    do        7,000  00 

May  28—    do         100  00 

Nov.   8— By  Bal.  Interest  on  acc't 71  26 

Apl.  21—    do             do                   10  65 

$12,981  15 
[Paper  marked  "  Exhibit  D.  8."] 

Mr.  Fttllertoti. — Balancing  the  account  ? 

Mr.  Hill. — ^They  balance. 

Q.  The  other  paper  which  you  produce  purports  to  be  a  statement  of  re 
ceipts  and  disbursements  of  money  received  from  H.  W.  Beecher  by  F.  D 
Moulton;  is  this  a  correct  statement  of  those?  A.  It  is  a  correct  statement, 
sir,  as  far  as  our  books  are  concerned ;  I  think  that  there  are  one  or  two 
checks  left  out ;  I  can  not  say  that  there  are,  but  my  impression — not  checks, 
but  currency  ;  currency;  I  think  there  were  two  payments  to  me  in  currency 
besides  that  account. 

Mr.  Porter, — This  I  offer  in  evidence. 

Mr,  HiU. — [Reading.]    This  is  a  statement  of  moneys  received  and  dit* 
burscd  from  H.  W.  Beecher  by  F.  D.  Moulton  : 
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On  t7u  Dehit  Side. 

1871. 

Jaly  10— Paid  Rev.  C.  C.  Beatty,  check $155  21 

Aug.19—    ••    Mra.  Theo.  Tiltou      '*     150  00 

1872. 

Jan    19        "               '•            •'             *•  50  00 

May  28—   **    Rev.  A.  M.  Read,  check . ! ! ! ! ! '.  \ ! . .  219  76 

"    28-    "    Mrs.  T.  Tilion 25  00 

July    8—    •'     Rev.  A.M.  Read 118  12 

Oct.  24— Paid  Mrs.  T.  Tilton 50  00 

1878. 

Mar.    7—   '•     Rev.  C.  C.  Beattv,  check 245  00 

April  5—    •*    xMra.  T.  Tilton.  bal'ce  of  $500 255  00 

May    8—    "     Theo.  Tilton,  check 1,000  00 

July  11—    "    Tilton.  indorsed  by  O.  W.  Ruland, 

attorney,  check 650  00 

Aug.  15—   ••    to  Theo.  Tilton,  check 250  00 

Sep.  12—    "           "           ••        ••      500  00 

^«    30—    «           "           «'        •«      500  00 

Dec.    9—   "           *'           •'        ••      260  00 

"    16—"        A.  M.  Read,  check. 200  00 

1874. 
Feb.  24—    "        Theodore  Tilton,  Mrs.  T.  T.,  cashed 

for  check             500  00 

M'ch.80— Paid  Theodore   Tiiton,    O*.  W.  Ruland. 

check 400  00 

May   2— Paid    Theodore  Tilton,  indorsed  Golden 

Age,  bv  O.   W.  Ruland,   attor- 
ney...'   260  00 

"    26—    "      Theodore  TUton.  check 800  00 

Footing,  in  pencil *. $6,078  15 

1871.  The  Credit  Side. 

June  26— Received  check,  H.  W.  Beecher $155  85 

Nov.  14—       "           •*  of               "           150  00 

1872. 

May  81—       "           "                   ••           294  76 

1878. 

Feb.  18—        "            '•                  ••           500  00 

May    2—        "        cash 5,000  00 

In  pencil,  footing $6,100  61 

[Paper  marked  "  Exhibit  D,  9."J 

Mr,  Bemh  (smiling). — So  it  feems  Mr.  Beecher  has  a  balance  there  yet  ? 

Mr.  Porter. — From  what  is  this  statement  taken — ^I  refer  to  the  one  last  in- 
troduced in  evidence  ?    A.  From  the  ledger  of  Woodruff  &  Robinson. 

Q.  The  entries  were  made  at  the  time  of  the  respective  dates  in  the  books 
of  your  firm  ?    A.  Yes,  sir. 

Q.  Is  the  title  of  the  account  in  the  book  that  which  appears  in  the  papert 
A.  What  is  the  title  there,  sir;  I  don't 

Q.  '^  Statement  of  accounts,''  <&c.?  A.  No,  sir;  it  is  taken  from  my  ac- 
count on  the  ledger,  ** Francis  D.  Moulton,"  I  judge — from  my  account;  from 
my  own  individual  account,  sir. 

Q.  Could  you  bring  the  book  and  explain,  or  will  it  be  necessary  ?  A* 
The  accountant  will  come,  sir,  or  tne  books. 

Q.  If  you  will  do  that,  bo  kind  enough  to  do  so  to-morrow;  it  will  tako 
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less  time  to  explain.  A.  Have  the  accountant  or  the  books,  sir?  You  need 
the  cash  book  and  the  ledger,  then — you  will  need  several  cash  books — cash 
books  and  the  ledger. 

Mr.  Parter. — Oh!  I  guess  we  won't  want  anything  but  the  ledger;  just 
the  ledger,  in  order  to  show  how  it  appeared. 

Mr,  Beach. — I  understand  the  witness  to  sav  that  this  is  extracted  from 
his  account  with  the  firm.  I  understand  that;  but  we  would  like  to  see  how  it 
entered  into  ids  account.  It  is  only  a  matter  of  explanation;  it  is  much  more 
simply  done  by  havintf  the  book  here  than  it  is  by  taking  the  pen  and 

The  Witne.'is.—l  can't  tell  you  exactly  how  it 

Mr.  Porter, — How  docs  it  happen  that  all  the  sums  which  were  received 
from  Mr.  Beecher  don't  appear  ?  A.  My  impression  is,  sir,  that  I  received 
Bome  currency  from  him  that  I  immediately  paid  out,  and  which  I  did  not 
deposit  there  and  draw  from. 

Mr,  Beach, — That  you  did  not  deposit  f    A.  That  I  did  not  deposit. 

Mr.  Porter, — There  were  several  instances  of  that  kind  ?  A.  I  don't  know 
that  there  were  several ;  I  think  there  were  one  or  two ;  I  won't  be  certain 
about  it. 

Q.  Have  you  any  means  of  ascertaining  the  amounts  f  A.  No,  sir ;  nothing 
but  an  impression  that  I  have. 

Q.  Have  you  kept  no  memorandum  ?  A.  No,  sir;  that  is  the  memorandum 
as  far  as  I  have  any,  sir ;  I  have  no  other. 

Q.  This,  then,  is  not  in  your  books  a  continuous  account  in  respect  to  the 
five  thousand  dollars,  as  well  as  the  other  matters  which  you  say  were  an 
account  of  these  ?    A.  It  is  not  in^rhat  ? 

Q.  It  is  not  a  continuous;  an  intermingled  account?  A.  It  is  an  inter- 
mingled account ;  yes,  sir.  As  I  received  the  checks,  I  had  the  money  de- 
posited to  my  credit.  The  dates  there  will  show.  The  dates  and  the  checks 
will  show  when  the  amounts  are  placed  to  my  credit. 

JuDGB  Neilson. — Were  there  intermediate  deposits  in  other  matters  f  A. 
Yes,  sir;  there  mi;;ht  have  been. 

Judge  Porter. — If  the  books  were  kept  as  an  account  between  you  and  the 
firm,  how  was  it  indicated  that  the  transactions  related  to  Mr.  Beecher  ?  A. 
A  memorandum  was  put  down  there,  sir. 

Q.  And  is  that  memorandum  trauscnbed  hero  in  full  f  A.  I  presume  it 
is,  sir. 

Mr,  Beach. — Ob  1  no ;  I  guess  not. 

The  Wltncs-^. — I  received  the  account  with  a  letter  from  Mr.  Eddy,  our 
accountant,  stating  that  he  had  taken  off  the  account;  I  have  not  examined  it. 

Q.  If  you  would  be  kind  enough  to  look  at  it  between  now  and  to-mor- 
row— you  have  one  copy  of  this,  I  suppose?    A.  No,  sir;  I  have  not. 

Q.  I  thought  Mr.  Til  ton  had  one  in  pencil  ?  A.  Mr.  Tilton  has  one  in 
pencil,  of  his  own;  this  is  another  matter ;  Mr.  Tilton  has  a  memorandum 
of  the  account  with  me. 

Mr.  Beach. — This  can  not  be  an  account  from  the  book.  For  instance,  the 
first  charge,  *'Paid  llev.  C.  C.  Bcatty,  chock " 

Mr,  Emrts, — We  shall  have  to  have  the  l)ooks;  we  need  not  detain  them. 
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Mr.  Beach, — There  is  nothing  here  to  show  that  the  checks  which  you 
paid  to  Beatty,  or  to  the  Rev.  Mr.  Read,  were  on  behalf  of  Mr.  Beecher  ?  A. 
Yes,  sir;  you  will  find  corn\spondini<  amounts  to  the  credit  of  the  account 
there — to  my  credit;  the  checks  that  I  paid  were  paid  to  C.  C . 

Q.  What  is  there  on  the  books  to  show  that  the  checks  paid  to  the  Rot. 
Mr.  Beatty  or  Mr.  Read  were  paid  on  behalf  of  Mr.  Beecher,  or  out  of  the 
Beecher  account  ?     A.  What  is  there  on  the  book  to  show  that  ? 

Mr.  Porter, — Yes. 

The  Witness, — There's  no  other  money  for  it  to  come  from  but  Mr. 
Beecher's  money.  That  account  was  paid  from  no  other  money  but  the 
money  that  Mr.  Beecher  gave  me. 

Mr.  Erarts. — The  books  do  not  show  that. 

The  Witness. — The  books  show,  I  think,  that  the  entry  on  the  book  ia, 
**Paid,  C.  C.  Beatty."     Now,  then,  what  is 

Mr,  Eo<irts, — But,  what  is  there  on  the  books  to  show  that  that  is  for  Mr. 
Beecher  ?  A.  The  credit  on  the  bf)ok  to  me  is  a  check  from  Mr.  Beecher. 
sir;  you  will  find  it  on  the  credit  account. 

Q.  Corresponding:  in  amount  ?    A.  Yes,  sir;  corresponding  in  amount. 

Q.  In  that  way?  A.  Yes,  sir;  if  you  will  allow  me,  Mr.  Porter,  I  will 
try  and  indicate  what  I  mean  from  the  paper  itself.  For  instance,  to  my 
credit  there  is  placed  a  check,  Jnne  26th,  $155.85;  paid  Rev.  C.  C.  Beatty, 
$155.27.  Then  there  is  received  a  check  from  H.  W.  Beecher,  $150;  paid 
Mrs.  Theodore  Tilton,  $150.  Then  there  is  paid  Mrs.  Theodore  Tilton,  $50; 
paid  Rev.  A.  M.  Read,  $219.76;  paid  Mrs.  Theodore  Tilton,  $25,  and  re- 
ceived from  Mr.  Beecher,  $204.76  to  offset  Jthat.  Then  there  is  received  dif- 
ferent  sums  credited  to  me,  $500,  and  that  is  paid  to  C.  C.  Beatty,  $245,  and 
to  Mrs.  Theodore  Tilton,  $255,  which  offsets  that  $500,  and  the  account 
balances.  Then  you  come  to  the  $5,000;  paid  Theodore  Tilton,  May  8rd, 
$1,000  on  that;  July  11th,  $650,  paid  Theodore  Tilton,  endorsed  *'0.  W. 
Ruland,  attorney,'*  $650 — and  August  15th  paid  $250— all  that  comes  out  of 
the  $5,000.  Then  J?500,  $260;  A.  M.  Read,  $200;  Theodore  Tilton,  cash  for 
Mrs.  T.,  $500;  Theodore  Tilton,  endorsed  by  Ruland,  $400,  and  so  on  down, 
8o  that  it  leaves  a  balance  in  Mr.  Beecher's  favor  here  of — I  don't  know  how 
much  it  was,  sir,  to  balance. 

Mr.  Bea<ih.— $22  ?     A.  $22. 

Mr.  Porter. — Is  there  in  the  accounts  of  your  firm,  in  any  part,  anything 
to  show  the  transactions  between  you  and  Mr.  Tilton  not  embraced  in  these 
two  [)apers  ?    A.  Between  myself  personally  and  Mr.  Tilton?    No,  sir. 

Q.  If  I  understand  you,  there  was  no  account  between  your  firm  and  Mr. 
Beecher?    A.  No,  sir. 

Q.  At  any  time  ?     A.  No,  sir. 

Q.  Nor  between  you  and  Mr.  Beecher  on  the  books  of  the  firm  ?  A.  No,  sir. 

Mr.  Bench. — Yes,  sir;  but  not  in  Mr.  Beecher's  name?  A.  Not  in  Mr. 
Beecher's  name. 

Mr,  Porter. — Well,  there  is  this  which  is  in  his  own  name.  The  occasion 
for  its  appearing  upon  the  books  of  th«;  firm  arose  only  when  the  moneys  you 
received  were  deposit(?d  by  you  with  the  firm  ?     A.  Yes,  sir. 
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Q.  And  when  the  moneys  paid  out  were  paid  by  checks  of  the  firm  ?  A. 
Yes,  sir ;  or  by  currency  of  the  firm. 

Q.  Or  by  currency  ?    A.  Or  by  currency. 

Q.  Of  the  firm  ?    A.  Yes,  sir. 

Q.  Wliere  they  were  paid  out  of  the  currency  from  Mr.  Beecher,  they  did 
not  appear  in  the  books  of  the  firm — where  you  made  a  payment  from  funds  re- 
ceived from  Mr.  Beecher  which  had  not  gone  to  the  firm,  there  is  no  entry 
anywhere  with  regard  to  them?  A.  No,  sir;  when  I  received  currency — let 
me  see  if  I  understand  your  question  by  my  answer,  sir — if  I  received  currency 
from  Mr.  Beecher,  and  paid  it  out  immediately  and  did  not  deposit  it  with 
the  firm,  then  there  would  be  no  account  of  it. 

Q.  So  that  there  is  no  complete  account  in  existence,  so  far  as  you  are 
aware  ?    A.  Unless  that  be  a  complete  account. 

Q.  And  this,  you  think,  is  incomplete?  A.  I  stated,  sir,  that  there  is 
an  impression  in  my  mind  that  I  received  from  Mr.  Beecher  twice  money  that 
is  not  there. 

Q.  Are  you  able  to  say  that  you  did  not  do  so  three  times  ?  A.  Oh  1  If  I 
should  undertake  to  state  the  truth  I  should  state  it  in  that  way  that  I  did  not 
three  times. 

Q.  Well,  are  you  able  to?  You  put  it  hypothetically  ?  A.  Yes,  sir;  I 
should  say  that  I  had  not  three  times. 

Q.  Can  you  state  the  amounts  on  those  two  occasions  ?  A.  I  can  not,  sir. 
I  think  on  one  of  the  occasions  there  was  $300 — no,  sir. 

Q.  And  the  other  a  larger  or  less  sum,  should  you  think  ?  A.  I  should 
t  liink  it  was  about  the  same ;  perhaps  $500 ;  I  think  there  was  one  of  $500. 

Q.  Making  the  total  amount  received  from  Mrs.  Beecher  $6,878.15.  A. 
Wiiatever  makes  the  total  amount,  sir. 

Q.  $0,900.  I  will  now  ask  you  a  few  questions  in  regard  to  the  other 
account,  returning  to  this  at  a  later  stage  of  the  examination.  You  received 
from  Mr.  Tilton,  I  perceive,  by  this  account,  on  the  7th  of  January,  1871, 
$4,000  ? 

Mr.  Fullerton. — That  is  the  other  account. 

Mr,  P(/rUr.—Ye8^  sir,  $4,004.03.  [To  the  witness]:  The  first  draft  made 
upon  that  was  on  the  8d  of  February,  $500;  did  the  $5,000  received  from  Mr. 
Beecher  enter  into  this  account  in  any  form  ?  A.  I  don't  think  it  did,  sir;  if 
you  will  allow  me,  I  will  see  whether  it  did  or  not  on  that  pftj)er. 

Q.  I  presume  it  did  not.  A.  I  don't  think  it  is  in  there,  sir;  it  is  not 
there. 

Q.  Do  you  know  how  Mr.  Tilton  had  before  transacted  his  financial  mat- 
ters, whether  with  banks  or  bankers  ?  A.  I  think  he  had  money  in  bank  and 
Tnoney  with  individuals. 

Q.  But  never  with  your  firm  until  then?    A.  No,  sir. 

Q.  How  was  this  $4,000  deposited  ?  A.  It  was  money  which  Jir.  Tilton 
gave  to  me  to  be  deposited. 

Q.  Was  it  in  currency  or  in  checks  ?  A.  I  think  very  likely  it  was  in 
checks,  sir;  I  don't  remember. 

Q.  On  the  5ih  of  April,  I  observe,  there  was  a  deposit  with  vour  firm  of 
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$7,000 ;  do  you  remember  whether  that  was  by  check  or  in  currency  f  A. 
Mr.  Henry  C.  Bowen's  check;  it  was  either  Henry  C.  Bowen's  check  or  cur- 
rency drawn  on  Henry  C.  Bowen'g  check  and  deposited. 

Q.  When  was  The  Golden  Age  established  ?  A.  In  March,  I  think,  sir,  of 
1871. 

Q.  Who  was  the  proprietor  and  editor  of  that  paper  f  A.  Mr.  Tilton  was 
the  editor  of  the  paper. 

Q.  Was  he  |)ublisher  ?     A.  He  was  the  publisher. 

Q.  The  proprietor  ?  A.  Well,  the  proprietor — I  hardly  know  how  to 
answer  that  questitm;  Mr.  Tilton's  notes  were  given,  payable,  if  the  paper 
WHS  made  a  success,  to  the  parties  who  contributed  to  the  pnper;  I  suppose  he 
might  be  called  the  proprietor  of  the  paper. 

Q.  Were  you  one  of  those  who  gave  notes  for  that  purpose  f    A.  Yes,  sir. 

Q.  Or  received  his  note,  I  should  say,  for  that  purpose?  A.  Yes,  sir;  I 
received  his  note. 

Q.  To  what  extent  were  you  a  contributor  ?  A.  I  think  I  contributed 
$1,500  at  that  time;  subscribed  $3,000. 

Q.  How  is  that,  sir  ?     A.  I  subscribed  $3,000. 

Q.  You  paid  $1,500  ?     A.  Yes,  sir;  $1,500  was  pai^i  at  that  time. 

Q.  When  did  you  subscribe  ?  A.  I  don't  remember  the  date — in  the  be- 
ginning, when  subscriptions  were  made. 

Q.  Probably  shortly  before  the  paper  began,  before  the  publication  of  the 
paper?     A    I  should  think  it  was;  yes,  sir. 

Q.  When  did  you  pay  that  $1,500  ?  A.  I  don't  remember,  sir,  when  I 
paid  it;  I  haven't  any  meaus  of  stating  just  now;  I  will  find  out  for  you,  sir. 

Q.  The  books  show  ?     A.   Yes,  sir;  the  books 

Q.  You  have  no  idea  about  the  time  ?     A.  No ;  I  haven't. 

Q.  Nor  whether  it  was  that  year  ?     A.     Oh  !  it  was  that  year. 

Q.   Have  you  an  idea  whether  it  was  that  spring  ?    A.  I  think  it  was. 

Q.  Paid  it  in  cash  ?     A.   Yes,  sir. 

Q.  You  received  from  Mr.  Tilton  a  note  for  the  amount  f  A.  Subse- 
quently; yes,  sir;  which  I  returned  to  him. 

Q.  When  did  you  receive  it  ?     A.  When  did  I  receive  the  note  ? 

Q.  When  did  you  receive  it  ?  A.  I  can  not  tell  the  date  of  it,  sir;  I  havo 
no  means  of  telling  Just  now. 

Q.  The  note  came  immediately  after  you  had  sent  the  amount,  I  suppose? 
A.  The  notes  were  arranged  by  my  partner,  Mr.  Woodruff,  sir;  I  don't  know 
when  they  came :  they  were  arranged  for  me  as  for  all  the  rest,  as  for  himself. 

Q.  Was  the  other  $1,500  ever  paid  ?  A.  I  think  not,  sir  ;  we  gave  back 
the  notes  to  Mr.  Tilton,  and  made  the  whole  thing  a  gift,  so  that  he  became 
the  sole  proprietor  of  The  Oolden  Age, 

Q.  That  was  after  he  had  published  the  Life  of  Victoria  Woodhull  ?  A. 
I  think  it  was;  I  would  not  be  certain  about  that,  though. 

Q.  You  will  not  ?    A.  No,  sir. 

Mr.  Fullerton. — Well,  it  does  not  appear  that  he  published  the  Life  of 
Victoria  Woodhull  at  all  yet.  If  you  want  to  prove  that  you  must  prove  it 
in  some  other  way. 
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Q.  What  interval  do  you  think  occurred  between  tlie  receipt  of  those 
notes  and  their  surrender?  A.  I  think  that  the  notes  were  surrendered  the 
latter  part  of  the  year.     I  think  I  can  ascertain  positively,  though,  for  you. 

Q.  Of  the  year  1871  ?     A.  Yes,  sir. 

Q.  Were  they  surrendered  at  the  same  time  with  the  notes  of  other  con- 
tributors ?    A.  I  believe  they  were. 

Q.  What  was  the  aggregate  of  the  contribution?  A.  I  do  not  remember 
what  the  aggregate  was. 

Q.  About  how  much  ? 

Mr.  Beach. — I  don't  perceive  the  materiab'ty  of  this  inquiry,  if  your  Honor 
plcasrs. 

Mr.  Porter. — Its  materiality  will  appear  hereafter. 

Mr.  Beach, — Well,  wait  one  moment.  The  gentlemen  say  they  will  make 
it  material.  It  should  be  shown  to  be  material  now.  How  nmch  Mr.  Tilton 
was  aided  in  the  business  enterprise  of  publishing  The  Oolden  Af/e^  by  his 
friends,  does  not  seem  to  me  to  be  material. 

Mr.  Evarts. — Not  by  itself,  it  is  not,  but  it  is  a  necessary  part  of  material 
evidence. 

Judge  Neilson. — I  think  the  counsel  has  that  subject  about  exhausted; 
perliapshe  had  better  finish  it. 

Mr.  Porter. — .lust  that  i>oint;  it  is  all  I  desire.  A.  About  |6,000  I  should 
think. 

Q.  Of  the  whole?     A.  About  $6,000;  yes,  sir. 

Q.  If  I  understand  you,  these  were  payable  only  in  case  it  should  prov**  a 
success  ?    A.  I  think  that 

Mr.  Beach. — One  moment. 

Mr.  Porter. — Did  it  prove  a  success  f 

Judge  Neilson. — He  said  that. 

Mr.  Porter. — I  wanted  to  see  if  it  was  a  success. 

Mr.  Beach. — You  wanted  to  see  whether  you  understood  his  answer  by 
putting  another  question. 

Mr.  Poi'ter, — Well,  I  put  that  now.  [To  the  Witness.]  Did  it  prove  a 
success  ? 

Judge  Neilson. — I  think  he  may  answer  that. 

Mr.  Porter. — Did  the  paper  prove  a  success  ?  A.  The  paper  was  carried 
on.  I  don't  know  whether  you  call  it  a  success  or  not ;  it  didn't — the  payment 
back — the  giving  back  of  these  notes  was  not  in  accordance  with  the  pro- 
vision; it  was  in  accordance  with  the  idea  of  my  partner,  Mr.  Woodrdff,  that 
Mr.  Tilton  had  better  be  the  sole  proprietor,  and  instead  of  running  upon 
obligation  any  larger  than  the  amount  he  had  already  incurred,  that  he  had 
better  undertake  to  run  the  paper  on  what  he  had,  and  own  it  himself,  so 
that  the  property  was  given ;  so  that  the  money  was  given  outright  to  him ; 
that  is  the 

Q.  The  further  obligation  of  the  subscription  was  given  up  ?    A.  Yes,  sir. 

Q.  Did  any  other  members  of  your  firm  separately  contribute  ?  A.  Yefl^ 
sir. 

Mr.  Fullerttm. — ^Well,  we  object  to  that,  if  the  court  please. 
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Mr.  Porter, — Well,  we  waive  that,  sir.  [To  the  witness.]  Did  you  lend 
anything  to  him  iudividaally  ?  A.  I  have  from  time  to  time  let  him  have 
money;  yes,  I  think. 

Q.  Is  there  an  account  of  it  in  the  books  ?    A.  No,  sir. 

Q.  I»  there  an  account  of  it  in  writing,  anywhere?  A.  No,  sir;  I  don't 
think  there  is;  when  I  found  he  wanted  money,  I  let  him  have  money  if  I 
had  it. 

Q.  In  currency?  A.  Sometimes,  and  sometimes  in  checks;  generally  in 
currency. 

Q.  Sometimes  in  checks  ?  A.  I  don't  remember  that  I 1  don't  re- 
member whether 1  suppose  very  likely  there  is  some  in  checks;  that  is, 

may  be. 

Q.  Have  you  those  checks  ?  A.  I  should  suppose  I  ought  to  have  them. 
Yes,  sir,  they  will  be  in  the  concern  ;  if  I  paid  him  any  money  in  checks,  that 
would  appear. 

Q.  I  ask  you  to  look  for  that.    A.  I  will. 

Mr,  Fullert<tn. — That  we  shall  object  to.     We  shall  object  to  that. 

Mr.  Morris. — The  checks  for  30  or  40  millions  of  money?  It  will  take 
about  four  months. 

Mr.  Bench. — If  he  chooses  to  look  for  you,  of  course  we  shall  not  object 
to  it. 

Mr.  FuUerton. — But  we  shall  object  to  the  evidence  if  the  checks  are 
produced. 

Judge  Neilson. — Well,  as  a  matter  of  courtesy,  the  witness  may  look. 

Mr.  FuUerton. — Well,  to  go  into  the  details  of  all  their  transactions  here, 
seems  to  me  to  be  out  of  place  entirely. 

Mr.  Porter. — Ilave  all  those  loaus  been  repaid  ?    A.  No,  sir. 

Q.  Have  any  of  them  ?     A.  No,  sir. 

Q.  During  what  periods  were  they  made  ?    A.  From  1871  down. 

Q.  To  what  period;  down  to  the  present  time  ?  A.  Yes,  sir;  down  to 
the  present  time;  not  very  much  lately. 

Q.  How  much  in  the  aggregate  ?    A.  I  really  could  not  tell  you,  sir. 

Q.  Have  you  no  idea  ?     A.  No,  sir;  I  have  not. 

Q.  Not  within  a  few  thousand  dollars  ?  A.  No,  sir;  they  don't  amount  to 
a  few  thousand  dollars;  they  don't  aqiount  to  over  a  few  thousand  dollars;  I 
should  not  tl  ink,  in  all,  over  $2,000;  I  don't  think. 

Q.  You  can  say  that  they  didn't  amount  to  over  $10,000?  A.  I  know 
they  didn't  amount  to  over  $10,000. 

Q.  Nor  over  live  ?    A.  Nor  over  five. 

Q.   Have  you  indorsed  for  him  ?     A.  No,  sir. 

Q.  Nor  become  responsible  for  him  ?     A.  No,  sir. 

Q.  At  the  time  this  $5,000  was  paid  by  Mr.  Beecher,  can  you  tell  what 
was  the  amount  that  Mr.  Tilton  owed  to  your  firm?  A.  What  was  the 
amount  that  Mr.  Tilton  ow^ed  to  our  firm  ? 

Q.  Yes,  sir.     A.  I  don't  think  he  owed  anything  to  our  firm. 

Q.  Can  you  tell  what  was  the  amount  he  owed  to  you  ?    A.  I  can  not. 

Q.  Nor  approximately  ?    A.  No. 
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Q.  I  now  refer  to  the  subject  of  your  relations  with  those  parties  briefly — 
did  Mr.  Tilton  draw  checks  on  your  firm  ?    A.  Draw  checks  ?  No. 

Q.  Did  Mr.  Tilton  draw  checks  on  your  firm  ?  A.  No ;  I  think  he  came 
down  for  tlie  money  when  he  wanted  it,  or  else  drew  a  draft.  I  don't  know 
precisely  how  lie  did  draw  it  out. 

Q.  Drew  a  draft  ?    A.  I  think  very  likely ;  or  came  himself  for  our  check. 

Q.  Will  you  be  kind  enough  to  see  how  that  was,  if  there  are  the  drafts  ? 

Mr.  Beach. — I  think  you  had  better  give  him  a  memorandum  of  what  you 
want,  or  let  him  take  it,  for  he  certainly  won't  remember  all  those  requests. 

Mr.  Porter. — I  come  now  to  the  incidents  of  the  evening  of  December 
the  30th ;  had  you  seen  Mr.  Tilton  that  day,  previous  to  your  interview  with 
him  in  the  evening  ?     A.  My  impression  is  that  I  had  not,  sir. 

Q.  He  came  to  your  house  ?    A.  Yes,  sir. 

Q.  At  his  request  you  went  to  the  house  of  Mr.  Beecher  ?      A.  I  did,  sir. 

Q.  On  your  arrival  there,  did  you  meet  Mr.  Beecher  at  the  door  ?  A.  I 
don't  remember  that  I  met  him  at  the  door. 

Q.  Did  you  when  you  met  him,  meet  him  in  a  kindly  spirit  f  A.  I  saluted 
him,  sir,  as  one  gentleman  should  another. 

Q.  How  is  that  ?  A.  I  saluted  him  as  one  gentleman  should  another,  at 
the  time,  in  his  own  house. 

Q.  "Were  you  peremptory  in  your  manner  ?  A.  I  told  him  Mr.  Tilton 
wanted  him  to  come  to  my  house. 

Q.  I  ask  if  you  were  peremptory  in  your  manner  ?  A.  I  was  polite,  sir, 
in  my  manner.     I  don't 

Q.  Will  you  repeat  the  first  words  you  used  after  greeting  him  ?  A.  I 
Haid,  '*  Mr.  Beecher,  Mr.  Tilton  wants  you  to  come  down  to  my  house." 

Q.  What  else  ?  A.  And  he  said  then,  that  it  was  prayer-meeting  night 
and  he  didn't  think  he  could  come,  and  then  I  said:  **Mr.  Tilton  wants  to 
see  you  with  regard  to  your  relations  with  his  family,  and  with  regard  to  the 
letter  which  he  sent  to  you  through  Mr.  Bowen,  and  you  had  better  make 
arrangements  to  let  the  praytjr-meeting  go  and  come  down  with  me." 

Q.  You  had  heard  of  that  letter  before  ?  A.  What  letter  ;  the  letter 
of 

Q.  Bowen  ?    A.  Yes,  sir. 

Q.  From  whom  ?    A.  From  Mr.  Tilton. 

Q.  When?     A.  December  26th. 

Q.  Where  ?    A.  At  Mr.  Tilton's  house. 

Q.  Did  Mr.  Tilton  come  to  see  you  about  it,  or  did  you  go  to  see  bim 
about  it  ?     A.  About  that  letter  ? 

Q.  Yes,  sir  ?    A.  No,  sir. 

Q.  Did  he  send  for  you  ?     A.  No,  sir. 

Q.  You  were  there  casually  ?    A.  I  think  I  was  there  casually;  yes,  sir. 

Q.  He  showed  you  the  draft  of  that  letter  ?  A.  He  told  me  that  he  had 
sent  a  letter;  he  didn't  show  me  a  draft  of  a  letter;  told  me  what  it  was; 
what  the  substance  of  it  was. 

Q.  What  was  said  about  it  by  Mr.  Tilton  ?  A.  He  said  that  he  had  written 
— that  Bowen  had  I  old — him  of  Mr.  Beechcr's  adulteries,   and  he  had  told 
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Mr.  Bowen  that  Mr.  Beecber  bad  been  guilty  of  unbandsome  advunces 
toward  bis  wife,  and  that,  at  Mr.  Bowen^s  challenge,  he  had  written  such  a 
letter,  and  be  told  me  what  the  letter  was. 

Q.  Did  be  tell  you  no  more  particularly  what  adulteries  Mr.  Bowen  had 
charged  upon  Mr.  Beecber  ?  A.  I  think  be  told  me  that  Mr.  Bowen  bad 
charged  various  adulteries  upon  Mr.  Beecber,  and  that  Mr.  Beecber  had  made 
confession  to  him  of  adulteries. 

Mr,  Evartii, — That  is,  Mr.  Bowen  said  so?    A.  Yes;  Mr.  Bowei)  said  so. 

Mr.  Porter. — Did  be  specify  those  adulteries?  A,  No;  be  did  not  specify 
them. 

Q.  Did  be  specify  any  of  the  parties  who  were  connected  with  those 
charges  ?    A.  No,  sir. 

Q.  Well,  what  did  you  say  to  that  ?  A.  I  asked  him  if  Mr.  Bowen  had 
signed  the  letter  with  him.  I  asked  him  what  unhandsome  advances  Mr. 
Beecber  had  made.  lie  told  me  not  to  ask  him;  be  didn't  want  to  tell  me. 
Well,  I  said,  **Why  did  you  send  the  letter  through  Bowen,  if  he  was  a 
party  to  that  demand,  why  didn't  you  get  bis  signature?"  I  told  him  he  was 
a  fool  for  sending  such  a  letter  without  the  signature  of  Mr.  Bowen. 

Q.  Was  that  your  phrase;  that  be  was  a  fool  for  sending  it  ?  A.  Yes,  sir; 
without  Mr.  Bowen's  signature. 

Q.  Go  on.  A.  And  be  said  that  Mr.  Bowen  had  promised  to  furnish  him 
the  evidences. 

Q.  On  that  occasicm  ?  A.  No,  sir;  whenever  it  was  necessary  to  enforce 
the  demand  of  the  letter. 

Q.  He  did  then;  be  told  you  that  Mr.  Bowen  in  that  interview  bad  prom- 
ise! to  furnish  him  with  the  exidences  ?  A.  Yes,  sir;  be  gave  that  to  me  as 
an  excuse  for  not  having  bad  Mr.  Bowen's  signature  when  I — that  is  it. 

Q.  Ail  that  occurred  at  the  interview  ?  A.  And  I  took  a  memorandum  of 
what  he  told  nie.  I  believe  the  memorandum  was  published  in  my  statement 
concerning 

Mr.  FuUerton. — Never  miud  that  statement. 

The  Witness. — Pardon  me. 

Q.  Was  that  the  day  on  which  you  noted  the  precise  hour  of  your  enter- 
ing upon — of  your  becoming  connected  with  this  controversy  ?  A,  I  noted 
the  precise  hour  at  which  Mr.  Tilton  gave  me  the  information  that  he  gave 
me  at  that  interview. 

Q.  What  did  you  note  it  in  ?     A.  Put  it  on  a  piece  of  paper. 

Q.  Have  you  that  paper  ?     A.  It  is  here. 

Q.  Was  it  a  detached  slip  of  paper  ?  A.  I  don't  remember;  the  paper  will 
show  for  itself;  I  wrote  it  down. 

Q.  Have  you  it  here  ?     A.  Yes,  sir;  it  is  amongst  my  pa))ers,  I  think. 

Mr.  Porter. — I  ask  for  that  paper. 

Mr.  Beach. — Well,  you  are  not  entitled  to  see  it  unless  you  want  it  for  evi- 
dence. 

Mr.  Ecarts. — We  have  a  right  to  see  it  to  determine  whether  we  want  it 
for  evidence. 

Mr.  Beach. — I  submit  not. 
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Mr,  EvarU, — Well,  go  on. 

Mr,  Beach. — Yes ;  it  is  here. 

Mr,  Porter, — Is  it  at  hand  ? 

Mr.  Morruf. — It  may  take  me  half  an  hour  to  look  through  here.  Unless 
i'.  is  for  some  purpose  I  don^t  propose  to  do  it ;  I  don't  wish  to. 

Mr.  Beach. — No,  this  presents  another  question.  If  they  call  for  this  paper 
as  evidence,  why,  that  is  one  thing,  and  if  they  merely  want  it  from  curiosity 
to  look  at  it,  that  is  quite  another,  and  we  shall  not  furnish  it. 

Mr.  EcarU.  -We  shall  not  raise  the  question  until  the  paper  is  here. 

Mr.  Beach. — Well,  the  paper  is  here,  and  when  you  call  for  it  as  evidence 
we  will  h)ok  for  it;  and  if  not,  we  shall  not. 

Judge  Neilson. — Well,  I  think  if  you  would  give  a  memorandum  of  the 
dates  of  the  papers  to  be  produced,  it  would  save  time. 

Mr.  IPfU'h. — It  won't  save  any  time,  it  is  likely. 

Mr,  FuUtrtoh. — Well,  all  suggestions  upon  that  subject  have  been  wasted 
so  far. 

Judge  Neilson. — What  could  be  done  if  the  paper  were  brought  here  is 
quite  another  thing.* 

*  It  has  been  much  disputed  whether  mere  notice  to  the  opposite  party  to  pro- 
duce papers  at  the  trial,  i hough  followed  by  inspection  by  the  counsel  calling  for 
them,  makes  them  evidenot*.  The  following  authoiities  favor  the  rule  that  the 
ri^ht  remains  to  the  party  railing  for  the  paper«,  to  decide,  after  examining 
them,  wliether  to  put  them  in  or  not.  Kenny  v.  Clarkiton  (1  Johns.  885) ;  Rum- 
»ey  V.  Lotell  (Anth.  N.  P.  20);  Stalker  v.  Gaunt  (12  N.  Y.  Leg.  Obs.  124) ;  Day's 
fiotf  to  Gordon  V.  Sicretan  (8  East,  548). 

The  case  of  Latrrence  v.  Van  Ilorne  (1  Cai.  276),  decided  earlier  than  the  fore- 
troin^.  did  not  settle  the  rule,  but  of  the  two  opinions  which  noticed  the  question, 
that  of  Mr.  Justict*  Thompson,  adopted  the  rule  stated  above,  and  is  relied  upon 
in  some  of  the  subsequent  cases. 

Tlie  same  rule  is  laid  down  after  an  elaborate  review  of  the  English  and 
.American  authorities,  in  Austin  v.  TTimnson  (45  N.  H.  113),  which  case  is 
approved  by  Judge  Kedfiki.d  in  his  note  to  I  Greenl.on  Ev.  $5  568.  as  being  more 
reasonable  in  its  view  than  the  English  authorities  which,  notwithstanding  the 
ca.se  of  Siyer  v.  Kitchen  (1  E»p.  2(iD,  coram  Lord  Ken  YON),  hold  to  the  con- 
trarv. 

In  Kenny  v.  VlarkHon  (above)  it  will  be  noticed  that  there  was  no  previous 
notice  to  produce  the  paper  called  for;  nor  had  notice  been  given  before  the  trial 
in  Austin  v.  lltoinson  (above). 

The  cast's  are  as  follows: 

funny  v.  Cfarkson,  1  Johns.  885  (Supreme  Ct.,  1806,  Opinion  by  SrENCBK,  J.). 
.Acrion  on  an  insurance  policy.  Defendants'  counsel  having  moved  for  a  nonsuit 
unsuccessfully,  called  on  plaintiff  for  papers,  which  on  inspection,  they  declined 
to  n-ad  in  evidence.  P.aintiff's  counsel  however,  was  allowed  to  read  them 
against  objection  without  proof.  "  It  appears  to  me  that  the  notice  to  produce  a 
paper,  and  calling  for  its  inspection,  ought  to  bo  coDsidercKi  as  analogous  to  a  bill 
for  discover}*  when  the  answer  is  not  evidence,  but  for  the  adverse  party."  [The 
case  went  off  on  another  ground.] 

Rnmscy  v.  LoveH,  Anth.  N.  P.  26  (1808,  coram  Van  Ne8S,  J.).  Plaintiff's 
counsel  having  called  for  books  of  defendant,  the  latter  produced  them  :  when 
)laintiff  having  read  them,  refused  to  put  them  in  evidence.  The  court  held  that 
le  had  a  right  to  inspect  them,  and  did  not  by  doing  so  make  them  evidence. 
"But  that  if  a  person  calling  for  books,  asked  any  questions  of  a  witness  in 
explanation  of  any  item  in  the  books,  they  are  then  in  evidence,  and  the  opposite 
jiartv  mav  read  them  to  the  jury." 

Stalker  v.  Qaunt,  12  N.  Y.  Leg.  Obs.  124  (N.  Y.  Superior  Ct.,  1854,  Gen.  T., 
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Mr,  Ftdlerton, — ^Well,  the  rule  of  evidence  is  very  clear.  If  they  call  for 
it,  it  conies. 

Mr.  Etarts, — It  would  seem  to  be  very  clear,  when  the  witness  says  that 
he  made  a  memorandum  at  the  time,  that  we  have  a  right  to  look  at  it  for 
the  purpose  of  testing  his  evidence,  if  nothing  else. 

Judge  Xeilson. — I  don't  need  to  pass  upon  that  now. 

Mr.  Evarts. — The  paper  is  not  here,  so  that  we  can  not  raise  these  qaes- 
tions. 

Mr,  Porter — What  was  the  day  and  the  hour  of  the  day  when  this  com- 
munication was  made  ?  A.  It  was  December  the  26th,  sir,  I  think,  in  the 
afternoon. 

Q.  What  was  the  hour  ?     A.  Some  way  around  three  o'clock,  I  think. 

Q.  Why  did  you  note  the  hour  ?  A.  Well,  it  was  a  pretty  important  com- 
munication, and  I  made  a  moinorandum  of  it  on  that  account. 

Q.  Important  to  you  ?     A.   No ;  important  to  Mr.  Tilton. 

Opinion  by  Hoffman,  J.).  The  court  recojrnize  the  doctrine  as  established  in  this 
state,  that  notice  to  the  opposite  party  to  produce  a  document,  and  inapection  of 
it  do  not  make  it  evidence  at  all  events.  It  is  conceded,  nevertheless,  that  a  con- 
trary rule  obtains  in  Kn^land. 

Day's  Note  to  GorcUm  v.  Seeretan  (8  East,  548),  says,  that  the  decision  of  Lord 
Ken  YON  in  Saycr  v.  Kitchen  (1  Esp.  2Ui)),  has  been  adopted  in  New  York.  [This 
was  to  the  effect  that  uotice  and  inspection  did  not  make  the  document  called 
for  evidence,  unless  the  party  calling  for  it  elected  to  put  it  in.] 

Jjdirrence  v.  Van  Home,  1  C'ai.  370.  (Supreme  Ct.,  1803).  Action  on  an  insar- 
ance  policy.  Defendants  gave  notice  to  plaintiffs  to  produce  a  letter  at  the  trial, 
which,  when  it  came  c  n,  they  refused  to  do  unless  defendants  would  en^Kfie  to 
read  the  letter  in  evidence,  defendants  would  not  accede  to  this  without  bein^ 
first  permitted  to  inspect  the  letter.  Inspection  being  refused,  the  judg-e  rnleS 
that  it  could  not  be  demanded  except  on  the  terms  which  plaintiffs  Lad  im- 
posed. Hadcliff,  J.  (who  had  pat  at  the  trial),  "  The  notice  to  produce  a  paper, 
requires  it  to  be  j)rr>duced  in  evidence. ^  and  when  once  called  for  and  produced,  it 
is,  of  course,  in  evidence,  and  I  think  it  can  not  be  called  for  on  any  other 
terms."  Thompson,  J.,  "  1  think  the  judge  ought  to  have  said  to  the  plaintiffs, 
if  you  have  a  letter,  and  intend  to  produce  it,  the  defendants  have  a  right  to 
inspect  it,  and  make  their  election  whetlier  to  read  it  in  evidence." 

Austin  V.  Thtmson,  45  N.  H.  113  (1803,  Opinion  by  Bartlett.  J.).  Plaintiff 
in  his  testimony  alluded  to  a  book.  Defendant's  counsel  asked  him  to  produce 
it,  and,  he  having  complied,  the  counsel  inspected  the  book.  Held,  thai  this  in- 
spection did  not  make  the  book  evidence.  [It  had  been  admitted  as  evidence  at 
the  trial.  It  seems  that  the  fact  that  it  was  not  introduced  under  notice  to  pro- 
duce, made  no  difference,  though  this  is  not  directly  passed  upon.  This  is  a  care- 
fully considered  case,  reviews  all  the  authorities,  and  is  commended  in  Rrd- 
fiet.d's  note  to  1  Greenl.  on  Ev.  j^  503,  as  enunciating  a  more  reasonable  rule  than 
the  prevailing  English  cases.] 

Sayer  v.  Kitchen,  1  E.^p.  209  (1794,  Lord  Ken  yon,  at  N.  P.).  If  counsel  calls 
for  the  books  of  the  opposite  party  and  makes  no  use  of  them  as  evidence,  it  is 
only  matter  for  observation  by  the  opposing  counsel  that  the  entries  were  favor- 
able to  the  party  producing  them,  but  does  not  make  the  books  evidence,  [De* 
fendants  had  before  trial  given  notice  to  produce  the  books.] 

Wharam  v.  Routledge,  5  Esj).  235  (1805,  Lord  Ellenborocoh,  at  N.  P.). 
Defendant's  counsel  called  for  a  book  referred  to  in  plaintiff"s  testimony.  It  was 
answercni  that  thev  should  liave  the  book  if  it  was  then  to  be  received  in  evi- 
dence.  Defendant's  counsel  required  to  see  it  first.  By  the  court,  '*  You  can  not 
ask  for  a  book  of  the  opposite  party,  and  be  determined  upon  the  inspection  of 
it,  whether  you  will  use  it  or  not.  It  you  call  for  it,  you  make  it  e^denoe  for 
the  other  side,  if  they  think  fit  to  uBe  it." 
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Q.  The  memorandum  was  made  for  his  convenience?  A.  I  made  a 
memorandum  of  it  because  I  thought  it  was  worth  while  to  make  a  memo- 
randum of  so  important  an  occurrence,  and  as  his  friend  I  made  it. 

Q.  Did  he  ask  you  to  make  one  ?  A.  No,  he  did  not;  it  was  my  own 
thought. 

Q.  You  have  given  all  the  conversation  th tit  occurred  between  you  on  that 
occasion  ?    A.  As  I  at  present  remember  the  conversation ;  yes,  sir. 

Q.  Did  you  see  him  afterwards  before  the  30th  ?    A.  Yes,  sir;  I  did. 

Q.  Several  times  ?    A.  Yes;  I  think  I  saw  hinj  two  or  three  times. 

Q.  At  your  house  and  at  his  ?  A.  Yes,  sir;  I  tbink  at  my  house  and  at 
his. 

Q.  Did  you  see  him  on  the  27th  ?  A.  I  think  I  saw  him  on  the  27th ;  yes, 
sir. 

Q.  What  occurred  between  you  on  that  occasion  ?  "Where  was  that,  first  f 
A.  I  don't  know  whether  it  was  on  the  27th  or  not,  but  the  next  interview 
that  I  remember  with  him  I  can  give  you. 

Q.  Where  was  it  ?  A.  I  think  it  was  at  my  house — I  think  so— I  think  it 
was  at  my  house. 

Q.  Did  he  come  voluntarily  ?    A,  Yes,  sir. 

Q.  Not  in  pursuance  of  any  agreement  between  you  ?    A.  No,  sir. 

Q.  Nor  at  your  request  ?    A.  No,  sir. 

Q.  What  took  place ;  state  fully  ?  A.  At  the  interview  I  am  speaking  of 
now,  he  told  me  lie  had  sent  word  to  Mr.  Boweu  that  he  was  going  to  see 
Mr.  Beecher  within  a  short  time,  and  wanted  him  (Bowen)  to  furnish  him 
with  the  evidences  he  promised  him  to  furnish  him  with,  and  that  Mr.  Bowen 
had  come  into  his  presence  and  told  Mr.  Tilton  that  he  told  Mr.  Beecher  that 
he  (Bowen)  said  he  would  dismiss  him  from  the  papers. 

Q.  What  papers  ?    A.  Dismiss  him  from  his  employ,  rather. 

Greknleaf  says  (1  Oreenl.  on  Ed,  §  563,  p.  603),  "  The  production  of  papers, up- 
on notice,  does  not  make  them  evidence  in  the  cRU«e,  unless  the  party  calling  for 
them  inspects  them,  bo  as  to  become  acquainted  with  the  contentM,"  in  which  case 
in  England  tliev  become  evidence  for  l)oth  parties.     In  America  the  rule  varies. 

Dtryer  v.  t'ollinH,  1  Exch.  639;  S.  C,  16  Jur.  569  (Leadin^r  case,  1852. 
Opinion  by  Parkk,  B.,  attirming  decision  of  PoLUK'K,  V.  B.,  in  the  courts  below). 
Defendant's  counsel,  without  previous  notice,  called  at  the  trial  for  the  bill  of 
exchange,  which  plaintitt'sued  on,  and  which  he  then  had  in  court.  [This  was 
to  establish  his  defense,  that  the  bill  was  given  for  a  gaming  debt].  The  bill  was 
witlihehi,  and  thereupon  defendant  was  allowe<l  to  jrive  Becondarv  evidence  of 
it.  Held,  overruling  in  effect  previous  decisions  which  were  notic<*d  [Starkie 
on  Kr.;  Tayhr  on  Kc;  Cooks.  ILarn  (I  Moo.  &  K.  201);  KxttU  v.  Partridge, 
mentioned  in  the  report  of  J)oe  v.  Grey  (I  Stark.  283)],  that  this  ruling  was  cor- 
rect and  that  no  jireviouH  notice  to  produce  was  necessary*  Such  notice  is 
merely  to  enable  the  party  to  have  the  document  in  court  to  produce,  if  he  likes, 
or  if  not.  to  enable  his  opponent  to  ^ive  secondary  evidence  of  it.  It  is  not  to 
enable  tlie  party  pnxlucing  it  lo  prepare  evidence,  to  explain,  nullify  or  con- 
11  rm  it. 

In  a  New  York  case,  however,  the  rule  has  been  put  ui>on  the  latter  ground. 
anm?n  v.  JIamel  (2  Hilt.  434). 

See  also  as  to  the  effect  of  suhpoina  duee*  tecum,  and  notice  to  produce. 
Valiant  v.  Dod^mead  (2  Atk.  524)  ;  WtUdron  v.  Ward  (Sty.  449) ;  Bait  v.  Kiruey 
(1  C.  M.  &  R.  38) ;  Cobnru  v.  OdeU  (10  Foster,  540). 
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Q.  What  did  he  say  to  that  ?  A.  He  said  he  would  not  be  inflnenced  by 
any  threat;  he  would  do  whatever  in  his  judgment  he  thought  was  best. 

Q.  Did  be  represent  that  at  an  interview  ?  A.  Between  himRelf  and  Mr. 
Bo  wen  ? 

Q.  Yes,  sir.     A.  Yes,  sir. 

Q.  AVas  anything  said  in  connection  ^iih  the  presentation  of  the  letter  by 
Mr.  Bowen  to  Mr.  Beecher  ?    A.  No,  sir. 

Q.  Did  you  understand  that  the  interview  was  after  that  had  been  donet 
A.  I  did  not  understand  wliether  it  was  before  or  after.  It  was  in  reference 
to  the  subject  1  have  here^siK)ken  of. 

Q.  You  did  not  then  know  whether  it  had  or  had  not  been  there  ?  A. 
No,  sir. 

Q.  Had  he  said  anything  to  you  about  it  on  the  26th  ? 

Mr.  FulUrton, — About  what  ? 

Mr,  Porter, — About  the  sending  of  that  letter  to  Mr.  Bowen.  [To  the  wit- 
ness.] 3Iy  associate  and  I  don'r  understand  you  right.  Was  this  angry  in- 
terview before  or  after  you  understand  the  note  had  been  sent  to  Mr.  Beechert 
A.  I  didn't  understand  anything  about  the  note  having  been  delivered  to  Mr. 
Beecher  at  that  interview. 

Q.  Was  anything  further  said  upon  that  subject  then,  or  upon  any  sub- 
ject ?    A.  No,  sir;  not  that  I  remember  of. 

Q.  What  was  said  on  that  occasion  at  that  interview?  A.  That  is  the 
substance  of  it. 

Q.  Do  you  mean  to  say  that  you  have  already  told  all  that  was  said  ?  A. 
Yes,  8ir;  all  that  was  said  with  Mr.  Tilton. 

Q.  Did  he  consult  you  as  to  his  relations  with  Mr.  Bowen  ?  A.  Did  he 
consult  me  then  as  to  his  relations  with  Mr.  Bowen  ?  No;  there  was  no  con- 
sultation as  to  his  relations  with  Mr.  Bowen. 

Q.  Was  there  any  conversation  about  the  probability  of  the  termination 
of  thtrir  relations  ?    A.  No,  sir. 

A.  And  about  the  probable  dismissal  of  Mr.  Tilton?  A.  Nothing  farther 
than  I  have  narrated. 

Q.  Was  this  a  short  interview  with  Mr.  Tilton  ?  A.  It  was  not  a  very 
long  one;  I  don't  know  how  long  it  lasted. 

Q.  Only  long  enough  tor  that  to  transpire  ?  A.  I  would  not  say  it  was 
only  long  enough  for  that. 

Q.  Was  anything  at  that  time  proposed  to  be  done  either  by  him  o/  by 
you  ?     A.  No,  sir;  I  think  not. 

Q.  Was  anything  said  at  that  time  about  Mrs.  Tilton  ?  A.  I  don't  think 
there  was  at  that  interview. 

Q.  When  was  the  next  interview  that  you  remember  ?  A.  The  next  inter- 
view was  on  the  evening  of  December  :30th,  or  the  afternoon  or  evening  of 
December  30th,  that  I  remember. 

Q.  I  understood  you  to  say  there  were  several  interviews  between  the 
26th A.  The  next  interview  that  I  remembered,  I  said. 

Q.  Had  there  been  any  conversation  between  you  and  him  in  regard  to 
procuring  a  statement  from  Mrs.  Tilton  ?    A.  No,  sir. 
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Q.  Nonft  before  the  29th,  nor  on  the  80th  ?  A.  None  before  the  29th— if 
you  will  put  the  question  so  that  I  can  clearly  understand  it. 

Q.  Nor  on  the  30th  ?    A.  Will  you  put  tlie  question  in  full,  please  ? 

Q.  None  before  the  evening  of  the  30th  ?  A.  I  don't  exactly  under- 
t»tand  you. 

Q.  Any  conversation  between  you  and  him  about  Mrs.  Tilton  ^jefore  the 
evening  of  the  30th  ?     A.  No,  sir;  I  think  not. 

Q.  When  Mr.  Tilton  came  to  your  house  that  evening,  were  you  aware 
that  Mc  Bowen  failed  to  su-^tain  that  demand  for  Mr.  Beecher's  retirement  ? 
A.  I  had  no  conversation  with  Mr.  Tilton  about  that. 

Q.  And  hadn't  heard  of  it  ?  A.  Hadn't  heard  whether  he  had  failed  or 
not,  sir,  that  I  remember  now. 

Q.  You  say  that  Mr.  Tilton's  letter  of  the  Ist  of  January,  1871,  to  Mr. 
Bowen,  gives,  in  substance,  and  more  in  detail,  what  Mr.  Tilton  had  said  to 
you  in  the  conversaticms  of  December  iJOth,  and  that  of  a  day  or  two  nfter  ? 
The  conversation  of  a  day  or  two  after  is  the  one  referring  to  the  excited  in- 
terview ?  A.  ITe  gives  in  the  letter  to  Mr.  Bowen,  bearing  date  January  Ist, 
1871,  the  substance  of  the  inter\'icws  which  he  had  with  Mr.  Bowen. 

Q.  Did  Mr.  Tilton,  in  these  preceding  interviews,  or  either  ^f  them,  avow 
his  lielief  in  the  truth  of  Mr.  Bowen 's  statement  in  regard  to  Mr.  Beecher? 
A.  lie  said  he  had  no  doubt  of  the  truth  of  Mr.  Bowen's  statement.  On 
December  26th  I  think  he  said  that. 

Q.  Did  he  add  any  statement  of  his  own?  A.  Yes,  sir;  he  said  he  had 
no  doubt,  en  account  of  the  unhandsome  advances  which  he  knew  Mr. 
Beecher  had  made  to  his  wife;  that,  I  think,  he  said  on  December  26th. 

Q.  Did  he  mention  any  rumors  that  had  come  to  himself  in  regard  to  Mr. 
Beecher's  moral  character  ?     A.   I  don't  remember  that  he  did. 

Q.  Had  Mr.  Tilton  ever  said  anything  to  you  before,  in  regard  to  the 
moral  character  ol'  Mr.  Beecher,  except  on  the  occasion  to  which  you  ad- 
verted ?     A.  With  regard  to  the  moral  character  of  Mr.  Beecher  ? 

Q.  Against  the  moral  character  ol  Mr.  Beecher  ?  A.  I  think  Mr.  Tilton, 
anterior  to  December  20th,  had  said  that  Mr.  Beecher  preached  to  his  mis- 
tresses in  Plymouth  Church. 

Q.  When  wiis  that  ?  A.  I  don't  remember  the  date,  but  it  was  previous 
to  December  26th. 

Q.  Years  previous  ?     A.  No,  sir;  not  years. 

Q.  Who  was  present  on  any  occasion  when  he  used  that  precise  language  ? 
A.  I  don't  remember  that  anybody  was. 

Q.  Are  you  able  to  say  whether  it  was  in,  or  before,  1870  ?  A.  It  was  in 
1870. 

Q.  Are  you  able  to  say  whether  it  was  in  the  beginning  or  the  latter  part 
of  that  year.  A.  I  should  think  it  was  the  latter  part — the  last  half  of  the 
year. 

Q.  Did  he  name  those  mistresses  ?    A.  No,  sir,  he  didn't. 

Q.  Did  you  make  any  inquiry  about  it  ?    A.  I  did  not. 

Q.  Prior  to  that,  had  he  ever  said  anything  to  you  to  the  detriment  of 
Mr.  Beecher's  moral  character  ?    A.  I  think  that  he  ne^er  said  anything  to 
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Q.  What  did  he  say  to  that  ?  A.  He  said  he  would  not  be  inflaenced  by 
any  threat;  he  would  do  whatever  in  his  judgment  he  thought  was  best. 

Q.  Did  he  represent  that  at  an  interview  ?  A.  Between  himself  and  Mr. 
Bo  wen  ? 

Q.  Yes,  sir.     A.  Yes,  sir. 

Q.  Was  anything  said  in  connection  ^iih  the  presentation  of  the  letter  by 
Mr.  Bowen  to  Mr.  Beecher  ?     A.  No,  sir. 

Q.  Did  you  understand  that  the  interview  was  after  that  had  been  done  t 
A.  I  did  not  understand  whether  it  was  before  or  after.  It  was  in  reference 
to  the  subject  1  liave  here  ^spoken  of. 

Q.  You  did  not  then  know  whether  it  had  or  bad  not  been  there  t  A. 
No,  sir. 

Q.  Had  he  said  anything  to  you  about  it  on  the  26th  ? 

Mr.  Fullerton, — About  what  ? 

Mr.  Porter. — About  the  sending  of  that  letter  to  Mr.  Bowen.  [To  the  wit- 
ness.] 3Iy  associate  and  I  don't  understand  you  right.  Was  this  angry  in- 
terview before  or  after  vou  understand  the  note  had  been  sent  to  Mr.  Beechert 
A.  I  didn't  understand  anything  about  the  not«  having  been  delivered  to  Mr. 
Beecher  at  that  interview. 

Q.  Was  anything  further  said  upon  that  subject  then,  or  upon  any  sab- 
ject  ?    A.  No,  sir;  not  that  I  remember  of. 

Q.  What  was  said  on  that  occasion  at  that  interview?  A.  That  is  the 
substance  of  it. 

Q.  Do  you  mean  to  say  that  you  have  already  told  all  that  was  said  f  A. 
Yes,  nir;  all  that  was  said  with  3Ir.  Tilton. 

Q.  Did  he  consult  you  as  to  his  relations  with  Mr.  Bowen  ?  A.  Did  he 
consult  me  then  as  to  his  relations  with  Mr.  Bowen  ?  No;  there  was  no  con- 
sultation as  to  his  relations  with  Mr.  Bowen. 

Q.  Was  there  any  conversation  about  the  probability  of  the  termination 
of  thtrir  relati<;ns  ?    A.  No,  sir. 

A.  And  about  the  probable  dismissal  of  Mr.  Tilton  ?  A.  Nothing  farther 
than  I  have  narrated. 

Q.  Was  this  a  short  interview  with  Mr.  Tilton  ?  A.  It  was  not  a  very 
hmg  one;  I  don't  know  how  long  it  lasted. 

Q.  Only  long  enough  for  that  to  transpire  ?  A.  I  would  not  say  it  was 
only  long  enough  for  that. 

Q.  Was  anything  at  that  time  proposed  to  be  done  either  by  him  o/  by 
you  ?     A.  No,  sir;  I  think  not. 

Q.  Was  anything  said  at  that  time  about  Mrs.  Tilton  ?  A.  I  don't  think 
there  was  at  that  interview. 

Q.  When  was  the  next  interview  that  you  remember  ?  A.  The  next  inter- 
view was  on  the  evening  of  December  30th,  or  the  afternoon  or  evening  of 
December  80th,  that  I  remember. 

Q.  I  understood  you  to  say  there  were  several  interviews  between  the 
26th A.  Tiie  next  interview  that  I  remembered,  I  said. 

Q.  Had  there  been  any  conversation  between  you  and  him  in  regard  to 
procuring  a  statement  from  Mrs.  Tilton  ?    A.  No,  sir. 
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Q.  Nono  before  the  29th,  nor  on  the  80th  ?  A.  None  before  the  29th— if 
you  will  put  the  que!»tion  ro  that  I  can  clearly  understand  it. 

Q.  Nor  on  the  30th  ?     A.  Will  you  put  the  question  in  full,  please  ? 

Q.  None  before  the  evening  of  the  30th  ?  A.  I  don't  exactly  under- 
stRud  you. 

Q.  Any  conversation  between  you  and  him  about  Mrs.  Tilton  ^jefore  the 
evening  of  the  30th  ?     A.  No,  sir;  I  think  not. 

Q.  When  Mr.  Tilton  came  to  your  house  that  evening,  were  you  aware 
that  Mc  Bowen  failed  to  su-itain  that  demand  for  >Ir.  Beecher's  retirement  ? 
A.  I  had  no  conversation  with  Mr.  Tilton  about  that. 

Q.  And  hadn't  heard  of  it  ?  A.  Hadn't  heard  whether  he  had  failed  or 
not,  sir,  that  I  remember  now. 

Q.  You  say  that  Mr.  Tilton's  letter  of  the  Ist  of  January,  1871,  to  Mr. 
Bowen,  gives,  in  substance,  and  more  in  detail,  what  Mr.  Tilton  had  said  to 
you  in  the  conversations  of  December  26th,  and  that  of  a  day  or  two  after  ? 
The  conversation  of  a  day  or  two  after  is  the  one  referring  to  the  excited  in- 
terview ?  A.  He  gives  in  the  letter  to  Mr.  Bowen,  bearing  date  January  Ist, 
1871,  the  substance  of  the  interviews  which  he  had  with  Mr.  Bowen. 

Q.  Did  Mr.  Tilton,  in  these  preceding  interviews,  or  either  ^f  them,  avow 
his  l>elief  in  the  truth  of  Mr.  Bowen 's  statement  in  regard  to  Mr.  Beecher? 
A.  He  said  he  had  no  doubt  of  tlje  truth  of  Mr.  Bowen's  statement.  On 
December  26th  I  think  he  said  that. 

Q.  Did  he  add  any  statement  of  his  own?  A.  Yes,  sir;  he  said  he  had 
no  doubt,  en  account  of  the  unhandsome  advances  which  he  knew  Mr. 
Beecher  had  made  to  his  wife;  that,  I  think,  he  said  on  December  26th. 

Q,  Did  he  mention  any  rumors  that  had  come  to  himself  in  regard  to  Mr. 
Beecher's  moral  character  ?     X.  I  don't  remember  that  he  did. 

Q.  Had  Mr.  Tilton  ever  said  anything  to  you  before,  in  regard  to  the 
moral  character  of  Mr.  Beecher,  except  on  the  occasion  to  which  you  ad- 
verted ?     A.  With  regard  to  the  moral  character  of  Mr.  Beecher  ? 

Q.  Against  the  moral  character  ol  Mr.  Beecher  ?  A.  I  think  Mr.  Tilton, 
anterior  to  December  20th,  had  said  that  Mr.  Beecher  preached  to  his  mis- 
tresses in  Plymouth  Church. 

Q.  When  was  that  ?  A.  I  don't  remember  the  date,  but  it  was  previous 
to  December  26th. 

Q.  Years  previous  ?     A.  No,  sir;  not  years. 

Q.  Who  was  present  on  any  occasion  when  he  used  that  precise  language  ? 
A.  I  don't  remember  that  anybody  was. 

Q.  Are  you  able  to  say  whether  it  was  in,  or  before,  1870  ?  A.  It  was  in 
1870. 

Q.  Are  you  able  to  say  whether  it  was  in  the  beginning  or  the  latter  part 
of  that  year.  A.  I  should  think  it  was  the  latter  part — the  last  half  of  the 
year. 

Q.  Did  he  name  those  mistresses  ?    A.  No,  sir,  he  didn't. 

Q.   Did  you  make  any  inquiry  about  it  ?     A.  I  did  not. 

Q.  Prior  to  that,  had  he  ever  said  anything  to  you  to  the  detriment  of 
Mr.  Beecher's  moral  character  ?     A.  I  think  th«t  he  ne^er  said  anything  to 
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the  detriment  of  his  moral  character  previous  to  1870.     He  talked  with  me 
about  hifl  courage — his  lack  of  political  courage. 

Q.  When  first,  in  1870,  had  he  spoken  against  his  moral  character  other> 
■wise  ?    A.  When  what  ? 

Q.  When  first,  in  1870,  had  he  spoken  against  his  moral  character  other- 
wise ?    A.  I  thought  I  had  answered  the  question. 

Q.  No;  you  answered  that  he  did  in  the  latter  part  of  the  year.  I  in- 
quired had  he  before,  in  1870,  spoken  against  liis  moral  character  ?  A.  I 
don't  remember  distinctly,  sir,  that  he  had. 

Q.  You  are  unable  to  say  either  way  upon  that  subject  ?  A.  Yea,  air;  I 
am  unable  to  answer. 

Q.  When  was  it  he  had  spoken  in  respect  to  his  want  of  political  courage,  f 
A.  I  think  about  the  time  of  the  Cleveland  letter,  whenever  that  was. 

Q.  Do  you  remember  about  what  year  that  was?  A.  No,  sir;  I  don't. 
Whether  it  was  about  the  time  of  the  Cleveland  letter  that  he  spoke  to  me- 
lt was  certainly  concerning  the  Cleveland  letter. 

Q.  When  he  told  you  that  Mr.  Beecher  preached  to  several  of  his  mis- 
tresses, did  you  believe  it  ? 

Mr,  Beach, — Wait  one  moment. 

Mr.  P(/rt€r. — I  submit  it  to  your  Honor. 

Judge  Neilson. — Please  repeat  the  question. 

Mr.  Porter — My  question  was  when  Mr.  Tilton,  in  1870,  told  you  that  Mr, 
Beecher  preached  to  a  dozen  of  his  mistresses,  did  you  believe  it  ? 

Mr.  Morris. — He  didn't  say  that;  he  didn't  use  that  language. 

Mr,  Porter. — To  several  of  his  mistresses. 

Mr.  MorrU. — I  am  not  sure  that  he  used  the  word  "  several." 

Mr.  FuUerton. — The  question  is,  did  he  believe  it  ? 

Mr.  Porter. — I  ask  if  the  witness  believed  it  when  Mr.  Tilton  told  him  f 

JuDOE  NEU.80N. — How  is  it  material  ? 

Mr.  Porter. — I  think  it  is  material  to  show  the  state  of  mind  in  which  he 
went  to  the  interview  with  Mr.  Beecher,  of  which  Mr.  Tilton  was  aware,  and 
which  he  had  ])roduced. 

Judge  Neilson. — Well,  the  witness  may  answer. 

Mr,  Porter. — Did  you  believe  it  ?     A.  I  couldn't  believe  it,  sir. 

Q.  And  didn't  ?     A.  And  didn't. 

Q.  Was  your  wife  at  that  time  a  member  of  Mr.  Beecher's  church  f  A. 
She  was. 

Q.  Does  she  continue  to  be  so  ?  A.  ller  name  is  still  on  the  roll  of 
Plymouth  Church.  She  has  not  taken  communion  there  since  1870.  She 
has  not  partaken  of  communion  in  that  church  since  1870. 

Q.  Or  attended  church  ?  A.  I  won't  say  since  1870;  since  she  came  into 
possession  of  the  facts  in  the  case. 

Mr,  Bvarts. — The  date  is  all  we  ask — the  time. 

A.  I  can  not  state  the  exact  date. 

Mr.  Porter. — My  inquiry  was  not  about  communion.  My  inquiry  was 
when  she  censed  to  attend  Plymouth  Church?  A.  I  can  not  answer  that 
question,  sir,  when  she  ceased  to  attend  Plymouth  Church. 
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Q.  You  do  not  know  ?     A.  I  do  not  know. 

Q.  Did  she  continue  to  attend  that  church  after  January,  1871  ?  A.  I 
think  she  did  for  some  little  time  after  January,  1871. 

Q.  Did  you  attend  any  church  ?  A.  I  did  not  regularly  attend  any  church 
at  that  time. 

Q.  Did  you  pay  for  her  pew-sitting  up  to  1874  ?  A.  I  think  we  had  a 
pew  in  the  church,  and  I  paid  for  it.  I  don't  remember  whether  it  waa  up 
to  1873  or  not.     Up  to  1873  ? 

Q.  Did  your  wife  become  an  attendant  of  any  other  church  ?  A.  No, 
sir;  not  that  I  know  of. 

Q.  Down  to  the  present  time  ?     A.  Down  to  the  present  time. 

Q.  Had  you,  prior  to  1871,  been  a  regular  attendant  of  Plymouth  Church? 
A.  No,  sir. 

Q.  Nor  since  ?    A.  Nor  since. 

Q.  When  did  you  last  attend  Plymouth  Church  ?  When  were  you  last 
there — I  mean  on  the  occasion  of  a  religious  service  ?  A.  On  the  evening  of 
the  report  of  the  Committee,  I  believe,  was  the  last  time  that  I  was  there. 

Q.  You  understood  that  to  be  a  religious  service,  did  you  ?  A.  No.  sir; 
not  very.  I  understood  it  to  be  a  meeting  in  Plymouth  Church.  I  beg  par- 
don for  answering  your  (piestion,  Mr.  Porter,  without  understanding  it. 

Q.  My  inquii-y  was  when  you  last  attended  a  religious  service  at  Plymouth 
Church  ?  A.  I  didn't  understand  the  question  in  that  way,  when  I  last  at- 
tended a  religious  service  in  Plymouth  Church.     I  don't  remember. 

Q.  Can  you  remember  within  a  year  ?  A.  I  think  I  have  been  at  Plymouth 
Church  within  two  years,  certainly,  two  or  three  times. 

Q.  Do  you  remember  the  occasitm  of  your  going  ?  A.  Within  the  last  two 
years  ?     No,  sir;  I  don't  remember  the  occasion  particularly. 

Q.   Was  it  with  your  wife  ?     A.  I  don't  remember  that. 

Q.  Have  you  a  distinct  recollectiou  of  being  at  all  at  Plymouth  Church 
since  the  occasion  when  you  w^ent  and  sat  in  Mr.  Tilton's  pew,  and  Mr. 
Beecher  came  and  spoke  to  you  ?     A.   Oh  I  yes,  sir. 

Q.  What  year  was  that  ?    A.  That  was  in  the  year  1868,  I  think. 

Q.  Was  your  wife's  uncle,  Oeorge   C.  Robinson were  his  wife  and 

family  attendants  and  communicants  at  that  church  ?     A.  They  were. 

Q.  He  was  a  member  of  the  late  firm  of  Woodruff  &  Robinson  ?  A.  He  is 
a  member  of  the  firm  of  Woodrulf  «&  Robinson  to-day. 

Q.  And  of  the  late  firm  also  i     A.  Yes,  sir. 

Q.  Were  you  in  the  habit  of  contributing  to  the  funds  of  Plymouth 
Church  ?  A.  If  I  was  ever  there  when  there  was  a  subscription  taken  up, 
very  likely  I  subscribed  ;  I  don't  remember. 

Q.  But  not  otherwise,  except  in  the  payment  of  pew  rent  ?    A.  I  think  not. 


TWELFTH  DAY,    JANUARY  20,    1875. 

Francis  D.  Moulton  recalled,  and  cross-examination  resumed  : 

Mr.  Evarts. — Jf  your  Honor  please,  I  am  sorry  to  announce  to  the  court 
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that  our  a&sociate,  Jud^e  Porter,  is  not  well  enough  to  be  in  court.  He  hM 
bei>n  laboring  under  a  very  severe  influenza  for  four  or  five  days,  and  nothiDg 
but  his  sense  of  profes^ional  obLi<;ation  to  continue  as  far  as  he  could  an  ex- 
amination which  be  ha<l  commenced  dav  before  vesterdav — vour   Honor  is 

•  •  mm 

aware  the  rule  is  tiiat  the  same  counsel sh<»uld  proceed — brought  him  toccHirt 
yesterday.  He  was  then  suffering  so  much  tliat  be  could  not  speak  at  the  tone 
that  would  have  been  more  desirable  without  great  pain,  or  even  as  he  diti 
speak,  aud  this  morning,  as  I  was  coming  over,  I  received  a  note  from  hiiu 
saying  that  he  is  unable  to  l>e  out.  lie  hopes,  with  medic4il  aid,  to  be  able 
to  be  with  us  to-morrow  or  the  next  dav. 

Ji'DGE  Neilson. — I  am  very  sorry,  indeed,  to  learn  that  he  is  ill.  I  knew 
that  he  wa.>  not  very  well  yesterday.  Will  you  take  his  place,  sir,  in  the 
cross-examination  \ 

Mr.  EtarU, — Well,  we  shall  be  obliged,  if  your  Honor  please,  if  that  is  the 
direction  of  the  court,  to  divide  the  matter  of  the  cross-examination,  prob- 
ably, between  Gen.  Tracy  and  myself.  It  is  wholly  unexpected  to  l>oth  of  as 
that  we  should  be  called  upon  to  act  at  all. 

Mr.  Beacli. — I  ho|K'  an  order  of  that  kind,  sir,  in  regard  to  the  course  of 
the  cross-examination  will  not  l>e  made.  1  was  aware  yesterday  that  my  friend 
Judge  Porter  wa.>  suflering  under  a  severe  indisposition,  which  in  a  great  de- 
gree incapacitated   him  for  the  performance  of  his  duty  in  conducting  the 
cross-examination,  and  I  mentioned  to  him  in  a  private  remark  that  I  thought 
he  was  in  that  condition,    and  should  surrender  the  duty  to  some  other  per- 
son; and  I  very  much  regret  to  see,   sir,   that  that  incapacity  has  been  the 
subject  of  several  ungracious  remarks  in  regard  to  my  friend,  which  I  do  not 
think  would  have  been  indulged  in  if  the  cause  of  dii^sati6faction  had  been 
known  to  the  gentlemen  who  made  those  remarks.    We  quite  readily  consent, 
sir,  that  any  other  of  the  coun><el  on  the  part  of  the  defense  should  continue 
the  cross-examination,  but  to  divide  that  duty  among  several  counsel  I  think 
would  be  such  an  infraction  of  the  practice  and  such  an  injustice  to  us  that 
we  can  not  consent  to  that.    We  would  far  rather  that  the  trial  should  be  sus- 
pended, or  that  the  cross-examination  i>f  Mr.  Moulton  should  be  suspended 
until  Judge  Porter  is  able  t«>  continue  it;  but  to  give  t<>  three  or  four  counsel 
upon  the  other  side  that  part  of  the  cross-examination  of   the  witness,   it 
seems  to  me  will  be  apparent  to  your  Honor  as  an  impropriety  in  practice  and 
as  an  injustice  to  us. 

Judge  Neilson. — Perhaps  it  would,  aud  very  likely  will,  be  unnecessary. 
I  think  the  gentlemen  can  conform  to  your  suggestion. 

Mr.  EcarU. — The  difficulty,  as  your  Honor  understands,  and  as  my  learned 
opponents  well  understand,  of  the  sudden  removal  from  the  discharge  of  a  re- 
sponsible part  of  a  duty  in  a  trial  of  this  kind,  that  has  been  assigned  to  one 
counsel,  and  for  which  preparation  has  been  made  by  him,  is  not  a  trivial 
difficult  v ;  nor  does  the  fact  that  I  am  informed  at  10  o'clock  at  mv  house  that 
.ludge  Porter  will  not  be  here  to-day  on  account  of  illness,  enable  me,  in 
passing  from  my  house  to  the  court-rooin,  to  be  prep:ired  to  conduct  the 
cross-examination  of  the  witness,  in  regird  to  whom  I  had  expected  to  take 
n^  pan  whatever;  and  so  with  my  IcarneJ  associate,  Mr.  Tracy,  though  hia 
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greater  familiarity  with  the  cause  may*  enable  him,  no  doubt,  more  readily  to 
])repare  Inniself  for  the  oomJuct  of  the  cross-examination;  and  it  may  be 
necessary,  therefore,  that,  as  my  learned  friends  have  suggested,  they  should 
^vithdraw  this  witness  and  proceed  with  the  examination  of  some  other  wit- 
ness. 

JrDOK  Neilso^. — I  think  it  would  be  better,  sir,  to  proceed  with  him 
now ;  I  think  you  are  master  of  the  subject. 

Mr.  EcurU. — We  thought  we  should  be  allowed  to  conduct  the  cross- 
examinati(m  as  we  find  it  necessary  in  this  emergency. 

Judge  Neilson. — Ytm  can  overcome  the  difficulty  by  consultation  with 
Gen.  Tracy. 

Mr.  Emrtn. — That  will  create  delay. 

Mr.  Bfndi. — Delay  is  better  than  injustice. 

Mr.  Evarh, — It  is  not  a  question  of  injustice,  if  your  Honor  please.  It  is 
a  mere  question  of  the  regularity  of  the  conduct  of  cross-examination.  The 
old  practice  used  to  be  for  two  or  thiee  counsel  to  conduct  a  cross-exami- 
nation. 

Judge  Neilson. — We  will  endeavor  to  conform  to  the  necessities  of  the 
case,  as  they  may  appear,  sir. 

Mr,  EvarU. — We  suggest  to  your  Honor  that  that  may  be  necessary,  and  if 
we  understand  that  if  we  think  it  necessary  we  shall  have  that  privilege,  why, 
then 

Judge  Neelson  — I  don't  deny  it,  sir.  We  will  see  if  there  is  any  occasion 
for  it,  and  I  will  endeavor  to  consult  your  interests  in  regard  to  it. 

Mr.  FuUertim, — If  your  Honor  please,  we  do  not  wish  to  deprive  our 
learned  adversaries  of  any  advantage  to  which  they  are  properly  and  legally 
entitled.  We  of  course,  appreciate  the  disadvantage  under  which  anyone  of 
their  number  will  now  take  up  the  cross-examination,  and  so  far  as  we  are  con- 
cerned, in  order  that  they  may  have  every  possible  opportunity  for  prepara- 
ration,  and  keep  theniselves  within  the  limit  of  the  rule  confining  the  cross- 
examination  to  a  single  counsel,  w^e  are  quite  willing  to  take  any  course  that 
your  Honor  may  think  lit  and  proper,  under  the  circumstances,  to  relieve 
them  from  their  embarrassment.  We  should  not  object  to  the  postponement 
of  the  trial  of  the  cause  until  Judge  Porter  should  be  able  to  return  and 
resume  his  duty,  nor  should  wc  object  to  taking  up  some  other  witness  and  leav- 
ing Mr.  Moulton's  further  cross-examination  until  they  were  in  a  state  of  pre- 
paration, as  they  are  not  now.  Wc  do  not  want  it  understood  that  we  urge 
any  course  that  should  deprive  them  of  any  legal  advantage  to  which  they  are 
justly  entitled;  but  wc  do  think  that  when  the  further  cross-examination  of 
Mr.  Moulton  is  resumed,  it  should  be  confined  to  a  single  counsel.  That  is 
due  to  u^,  and  that  is  nothing  more  than  justice  to  the  witness.  Although  the 
rule  was  once  that  a  witness  might  be  attacked  by  a  number  of  counsel  upon 
cross-examination,  yet  that  rule  has  given  way  to  a  more  enlightened  con- 
sideration of  the  subject.  It  is  no  longer  the  rule ;  it  has  not  been  'the  rule 
for  many  years  in  this  state,  and  I  trust  it  will  never  be  the  rule  again.  It  is 
due,  I  say,  to  the  witness,  and  it  is  due  to  bur  side  of  the  case,  that  a  single 
counsel  should  cross-examine  the  witness. 
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Judge  Neilson. — I  appreciate  what  you  say.  I  have  no  doubt  tbM 
Mr.  Evarts,  who  iias  been  constantly  in  attendance,  w^ill  find  himself  quite 
able  to  proceed  with  the  cross-exanii nation,  and  we  will  give  him  all  jhe 
facilities  we  can.  I  tliiuk  it  is  better  to  proceed  that  way  now  than  to  defer 
it,  or  let  tlie  proceedings  stand  over. 

Mr,  EoarU. — Then  the  further  cross-examination  will  be  conducted  by  my 
associate,  Gen.  Tracy. 

Judge  Neilson. — Very  well. 

Mr.  Beach. — I  think,  sir,  a  sinj^le  remark  should  be  made  in  regard   to 
that  proposition  on  the  part  of  the  plaintiff.      Your  Honor  is  aware  that  in 
the  testimony  of  this  witness,  circumstances  have  been  disclosed  which,  if 
they  are  entirely  accurate,  would  incapacitate  Mr.  Tracy  from  ap})earin^  at  all 
in  this  case  on  the  pait  of  tlie  defendant.      I  do  not  care,  sir,  to  relate  testi- 
mony upon  that  particular  subject;  it  is  undoubtedly  within  the  recollection 
of  your  Honor.     It  has  been  to  us  a  subject  c)f  very  embarrassing  and  painful 
consideration,  sir,  whether  any  steps  shouM  be  taken  ui>on   the  part  of  the 
plaintiff  in  a  formal  application  to  this  court,  presenting  that  subject  for  its 
deliberation  and  determination.     If  it  be  true,  sir,  that  in  an  interview  be- 
tween this  plaintiffMnd  Jlr.  Tracy  a  revelation  of  his  case,  to  a  considerable 
extent,  was  made,  and  an  assurance  given  by  Gen.  Tracy,  upon  the  faith  of 
that  revelation,   that  in  case  of  any  difficulty  between  Mr.   Tilton  and  Mr. 
Beecher,  Mr.  Tracy  would  \n\l  appear  as  an  adversary  counsel  to  him,  the  im- 
propriet}',  the  indelicacy,  the  unprofessicmal  act  of  Mr.  Tracy's  appearing  in 
this  trial   in  opposition   to  the  plaintiff  would  not  be  countenanced  by  this 
court.     I  am  quite  willing,  sir,  to  a  very  considerable  extent,  to  leave   that 
question  to  the  consideration  of  tlie  counsel  himself  ;  and  it  is  only  in  con- 
sequence of  this  extraordinary  and  accidental  condition  of  things  that  I  am 
led  to  sugjrest  to  your  Honor,  and  to  the  counsel  upon  the  other  side,  that 
]>erhaps  the  action  of  Gen.  Tracy  in  continuing  the  cross-examination  of  this 
"witness  would  be  unprofessional  and  inadmissible. 

Judge  Neilson. — I  think   1   must  leave  it  to  the  defendant's  counsel  to 
arrange  which  shall  cross-examine. 

Mr.  Evnrts. — Since  these  observations  have  been  made,  if  your  Honor 
please,  perhaps  I  may  be  permitted  to  make  a  few.  It  is  not  in  any  vindica- 
tion of  Gen.  Tracy,  for  I  do  not  think  ho  needs  any,  but  it  is  in  reference  to 
the  observations  of  my  learned  frienil  on  a  matter  extraneous  to  the  conduct 
of  the  trial  in  respect  to  the  issue  between  these  ])arties,  to  wit,  in  respect  to 
a  fragment  of  evidence  that  has  been  given  by  this  witness,  and  that  my 
learned  friend  thinks  should  disable  the  defendant's  counsel.  We  have  not 
had  any  verdict  of  this  jury  on  this  gentleman's  testimony.  We  have  not 
heard  what  is  to  be  said  on  that  subject;  and  on  his  testimony  it  is  very  diffi- 
cult for  me  to  see  anything  in  his  manner  of  stating  it  even,  that  does  not 
tlisclose,  what  is  apparent,  as  I  think,  otherwise,  that  Mr.  Moulton  regards 
himself  as  a  party  to  this  transaction;  and  whatever  passed  between  himself, 
though  acting  only  as  a  friend  of  Mr.  Beecher,  and  with  a  wise  head  called 
in  to  confer  in  the  same  interest — it  is  difficult  to  see  hovv  that  should  be  con- 
'erted  into  a  disability  to  conlinued  tidelity  to  Mr.  Beecher  on  Mi.  Tracy's 
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part,  when  a  change  of  attitude  has  arisen  on  the  part  of  the  witness.  Now, 
that  is  the  way  I  look  at  that  matter. 

Mr,  Beach, — If  your  Honor  will  permit  me  to  say,  sir,  that  so  far  as  the 
counsel  has  made  reference  to  the  relation  which  Mr.  Moulton  bears  to  this 
case,  to  use  his  own  phrase,  it  is  extremely  extraneous  to  this  discussion,  and 
is  a  consideration  which  would  have  been  more  professionally  and  properly 
addressed  to  the  jury  than  intimated  in  this  interlocutory  debate.  The  coun- 
sel also  forget,  sir,  that  by  the  statement  of  the  witness,  the  matter  upon 
which  we  rely  in  the  remarks  wiiich  we  have  made,  arose  out  of  an  interview, 
not  between  the  witness  and  Mr.  Tracy  alone,  but  between  the  plaintiff  in 
this  case  and  Mr.  Tracy,  in  which  the  plaintiff  was  reluctant  to  have  the  com- 
munication of  his  papers  and  matters  made  to  Mr.  Tracy,  and  consented  to 
it  only  upon  the  express  assurance  upon  the  part  of  Mr.  Tracy  that  in  any  an- 
tagonistic difficulty  between  Mr.  Tilton  and  Mr.  Beecher,  he  would  not  appear 
as  the  adversary  counsel  against  Mr.  Tilton. 

Judge  Neilson. — I  understand  the  spu'it  in  which  you  make  the  sugges- 
tion. It  is,  perhaps,  not  one  calling  for  argument  really;  and  as  I  said  before, 
I  must  leave  the  counsel  for  the  defense  to  proceed  and  supply  Judge  Porter's 
place  as  they  think  best  this  morning. 

Mr.  Beach. — Your  Honor  will  please  note  our  objection  to  the  action  of 
Mr.  Tracy,  and  exception  to  your  Honor's  ruling. 

Judge  Neilson. — Yes,  sir. 

Mr.  EvarU.—^'Q\\\ 

Judge  Neilson. — Regulate  it  as  you  please,  gentlemen;  that  is  all  I  want 
to  say  about  it ;  you  are  quite  at  liberty. 

Mr.  Evarts. — ^I  thought  that  our  learned  friends  agreed  that  some  one 
might  take  Judge  Porter's  place. 

Judge  Neilson. — Yes,  sir;  I  leave  it  to  you. 

Mr.  Ecarts. — But  it  is  not  for  them  to  pick  out  the  person  to  do  it;  and 
now,  when  the  apparent  greater  fitness,  from  acquaintance  with  the  part  of 
the  case  now  suddenly  to  be  taken  up,  suggests  Gen .  Tracy's  intervention, 
that  intervention  is  made  the  subject  of  these  remarks,  and  of  an  exception  to 
your  Honor's  permission.  Now,  we  say  to  our  learned  friends  that  Judge 
Porter's  absence  is  a  matter  of  great  injury  to  us,  as  well  as  a  great  regret  in 
respect  of  him  personally,  and  we  are  either  to  go  on  or  not  to  go  on. 

JuDGB  Neilson. — You  will  go  on,  sir,  and  regulate  it  in  your  own  way. 

Mr.  EvarU. — And  if  it  is  to  be  made  the  subject  of  an  exception,  why, 
then,  it  becomes  a  matter  of  deliberation  with  us,  if  your  Honor  please,  as  to 
how  the  arrangements  shall  be  made. 

Judge  Neilson. — I  have  left  you  at  liberty  to  arrange  it  as  you  think  best. 

Mr,  Evarta. — Oh  I  yes;  but  your  Honor  sees  that  we  can  not  arrange  in  &ve 
minutes  the  preparations.  We  are  ready  to  proceed  in  that  way,  but  our 
learned  friends  make  an  objection  to  that;  they  make  an  objection  to  that, 
even  to  the  point  of  an  exception,  and  under  that  aspect  of  the  case  we  desire 
to  be  able  to  determine  freely  which  course  shall  be  taken,  and  if  it  is  neces- 
sary that  I  now  suddenly  should  undertake  to  complete  this  cross-examination 

why,  then,  it  is  necessary  that  I  should  be  prepared  for  it,  and  not  prepare 
I.-35 
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myself  in  the  presence  of  the  court,  and  tlie  public,  and  the  newspapers.  And, 
under  that  view,  our  learned  friends  are  entitled  to  their  choice,  whether  they 
would  rather  this  matter  Hhonid  stand  until  Judge  Porter  comes  out,  and  the 
rest  of  the  testimony  c^o  on,  or  stand  until  to-morrow  morning,  with  the  alter- 
native of  Judge  Porter  then  being  able  to  be  out,  or  of  some  other  counsel,  to 
whom  they  have  no  objection  of  any  kind,  proceeding. 

JuDdE  Nkilsox. — I  tidnk  it  would  be  more  orderly  to  proceed  with  this 
witness  now,  and  close  his  examination,  and  I  have  intended  to  say  that  the 
defendant's  counsel  may,  either  of  them,  as  they  may  elect,  proceed  with 
the  cross-examination ;  and  it*  it  requires  consultation,  of  course  you  will 
have  it. 

Mr.  Erarfs. — May  we  reserve  the  right  to  apply  to  your  Honor  to  divide 
the  labor  ? 

Judge  Xeilson. — Well. 

^fr.  TfVfCf/. — Before  proceeding  to  discharge  the  duty  devolved  upon  me, 
the  remarkable  statement  that  has  been  made  by  counsel,  and  the  evidence 
that  has  been  given  l>y  the  witness,  call  upon  me,  I  think,  for  a  brief  state- 
ment of  my  connection  with  this  case. 

Jl'Dge  Neilsox. — I  don't  think  it  does,  Mr.  Tracy;  it  will  only  lead  to 
further  debate.  The  mere  act  of  your  proceeding  is  a  sufficient  indication  to 
me  of  your  view  of  your  duty,  and  that  is  enough  for  me. 

2fr.  Trncij. — I  am  happy  that  your  Honor  takes  that  view  of  lAy  position. 
I  would  say,  however,  that  I  have  taken  no  step  in  this  case  without  con- 
ferring freely  not  only  with  my  associates  as  to  my  duty  here,  but  with  the 
most  eminent  members  of  the  bar  not  connected  with  this  case;  au<l  everv 
step  in  it  1  have  taken,  has  been  taken  on  their  judgment  as  to  what  I  might 
professionally  do,  with  honor.  I  understand  very  well  the  position  in  which 
this  prosecution  has  sought  to  place  me  in  this  case.  But  I  came  into  this 
case  as  the  Jrlend  of  this  defendant.  However  others  may  have  changed*  I 
have  never;  no  act  of  mine  has  ever  been  inconsistent  with  that  friendship, 
and  I  have  performed  every  duty  by  the  witness  and  the  plaintiff  that  horior 
and  justice  called  upon  me  to  do.  As  for  the  responsibility  which  I  now 
take,  I  am  not  only  prepared  to  answer  that  to  my  conscience,  but  to  my  God. 

JuuoE  Neilsox. — That  is  sufficient.     Please  proceed. 

Mr.  Trucij. — [To  the  witness.]  1  find  in  your  statement  which  you  pre- 
pared for  Mr.  Beecherto  make  after  the  ])ublication  of  the  Bacon  letter,  which 
is  "Exhibit  34"  |p.  4:il,  an.f€\^  you  refer  to  an  apology  which  he  had  made 
to  Theodore  Tilton  in  that  statement;  do  you  refer  to  any  \\ritten  paper  or 
any  writing  as  that  apology  ?  A.  The  apology  part  which  was  quoted,  air; 
I  think  1  called  that  an  apology. 

Q.  In  Mr.  Til  ton's  letter  to  Dr.  Bacon  ?     A.   Yes,  sir. 

Q.  That  was  the  apology  to  which  you  referred  ?     A.   Yes,  sir. 

Q.  And  that  is  the  same  paper  writing  to  which  you  understood  Mr. 
Tilton  to  refer  so  often  in  the  Bacon  letter  as  Mr.  Beecher's  apology  ?  A, 
That  which  is  quoted  ia  the  Bacon  letter — the  writing  ? 

Q.  Yes,  the  writing?     A.  Yes,  sir. 

Q.  Will  )ou  tell  us,  Mr.   Moulton,  in  what  publication  the  name  of  that 
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writing  was  changed  from  an  **  apology  "to  a  **  letter  of  contrition,"  first? 
A.  In  what  published  document — ^in  what  publication  ? 

Q.  In  what  publication  was  that  first  changed  from  an  apology  to  a  letter 
of  coatrition  ?    Where  did  you  first  see  it  ? 

Mr.  FuUerion.— One  moment.  That  question  is  predicated  on  the  assump- 
tion of  a  fact  which  is  not  in  the  case. 

JuD(4E  Neilson. — It  assumes  a  change  was  made. 

Mr.  Tra&y. — Did  you  ever  see  the  letter  of  contrition  ?  A.  I  think,  after 
the  publication  of  the  Bacon  letter  was  the  first  time  I  called  it  an  apology. 

Q.  I  do  not  ask  you  that;  I  think  we  will  get  on  better  if  you  answer  my 
question.     A.  I  will  endeavor  to  do  so,  sir,  with  the  utmoHt  courtesy. 

Q.  Did  you  ever  see  it  in  any  publication  as  a  letter  of  contrition  until  after 
you  had  had  the  benefit  of  the  professional  services  of  Gen.  Butler  ? 

Mr,  Beach, — I  object.  That  is  assuming  that  he  did  see  it,  which  does 
not  appear. 

Mr,  Evarts. — We  can  inquire  if  he  ever  did  see  it. 

The  Witness, — Put  the  question  again. 

Q.  Did  you  ever  see  it  called  a  letter  of  contriticm  prior  to  the  time  when 
you  availed  yourself  of  the  professional  services  of  Gen.  Butler  ? 

Mr,  Beach. — In  what  form  ?    In  a  publication  or  instrument? 

Judge  Neilson. — He  meaus  that. 

Mr,  Beach. — We  do  not  know  what  he  means — he  must  express  it.  Now 
if  he  is  asking  for  the  name  applied  to  the  instrument  in  some  newspaper,  it  is 
immaterial  and  improper,  and  I  object. 

Judge  Neilson. — It  is  utterly  immaterial  what  it  was  called,  or  whether 
it  was  changed,  unless  the  witness  changed  it. 

Mr.  Tracy, — I  mean  any  newspaper  or  any  printed  publication.  When  I 
use  the  word  publication,  I  mean  a  printed  publication.  Did  you  see  it  any- 
where printed  as  a  letter  of  contrition  before  you  availed  yourself  of  the  pro- 
fessional services  of  Gen.  Butler  ? 

Mr.  Beach, — We  object. 

The  Witness, — I  don't  think  I  ever 

Mr.  Beach.— W&it  a  moment  when  you  hear  an  objection. 

Judge  Neilson. — He  answers  that  he  does  not  think  he  did. 

The  Witness, — I  did  not  answer  in  that  way. 

Mr,  Tract/, — When  had  you  last  seen  Mr.  Tilton  prior  to  your  meeting 
him  at  his  house  on  the  26th  of  December,  '70  ?  A.  When  had  I  last 
seen  him  ? 

Judge  Neilson.. — Allow  me  to  suggest  that  you  should  not  repeat  the 
questions. 

The  Witness. — I  shall  not.     Please  to  repeat  that  questi(m  again. 

Q.  When  had  you  last  seen  Mr.  Tilton  prior  to  the  interview  with  him  at 
his  house  on  the  26th  December?    A.  I  don't  know  when. 

Q.  Do  you  remember  what  day  of  the  week  the  26th  was  ?  A.  I  do  not 
remember  the  day  of  the  week  now,  precis'^ly. 

Q.  Was  it  on  Monday  ?    A.  I  don't  remember. 

Q.  Fad  you  seen  him  the  day  before  ?    A.  I  don't  remember  that  I  had. 
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Q.  Do  you  know  that  he  was  at  your  house  on  Sunday  before  that  f  A. 
I  don't  know,  sir. 

Q.  Did  you  know  that  he  had  published  his  valedictory  as  editor  of  The 
Independent,  prior  to  that  ?     A.  I  read  his  valedictory. 

Q.  I  did  not  ask  you  that.  I  ask  if  you  knew  he  had  published  it  pre- 
vious ? 

Mr.  Beach. — I  think  the  witness  is  entitled  to  say  that  he  knew  it  by  read- 
ing it. 

Mr.  Tracy. — That  he  says.  I  ask  him  as  to  his  knowledge;  I  don ^t  ask 
him  what  he  road.  I  ask  if  he  knew  he  had  publislied  his  valedictory  in  Ths 
Independent  prior  to  that  meeting  ? 

Judge  Neilsox. — The  only  way,  of  course,  that  he  can  answer  that  is  that 
he  saw  it  in  the  paper;  unless  he  was  present  and  saw  him  write  it. 

Mr.  Tracy — I  do  not  object  to  his  answering  in  that  way;  but  he  was  pro- 
ceeding to  say  he  read  it. 

Mr.  Ecarts. — It  is  very  immaterial,  perhaps;  he  says  he  did  know  of  it  and 
read  it;  and  1  have  no  objection  to  this  form  of  answeh  But,  your  Honor 
will  see  that  it  is  quite  precipitate  to  allege  that  he  can  not  answer  any  other 
way  than  that  he  had  read  it. 

Mr.  Tranj. — I  repeat.  Did  you  know  that  his  valedictory  had  been  pub- 
lished in  The  Independent  prior  to  Dec.  26th  ? 

Judge  Neilsox. — Answer,  ves  or  no. 

The  M'itnesx. — I  can  not  answer  the  question,  without  explaining  yes  or  no; 
I  do  not  remember  now  the  date  when  it  was  published ;  but  when  it  was 
published  I  read  it. 

Q.  Then  you  knew  of  it  at  the  time  of  publication  ? 

Mr.  FuUerton, — That  does  not  appear. 

Mr.  Ecarts. — Let  us  understand:  I  understand  the  witness  to  say  that  it 
came  to  his  knowledge  at  the  time  it  was  published. 

JuD(JE  Neilsox. — The  time  he  saw  it  in  the  paper. 

Mr.  })each. — That  would  be  the  d:ite  that  he  saw  the  paper;  it  may  have 
been  a  week  after. 

Mr.  Ecarts. — I  understand  his  answer  to  be  (and  we  are  now  talking  of 
what  it  is,  and  not  what  it  ought  to  be),  that  when  it  was  published,  he  then 
saw  it. 

Mr.  Fnllerton. — I  don't  so  understand  his  answer  at  all. 

Mr.  Tracy. — Now,  had  you  read  it  prior  to  December  26th  ?  A.  If  you 
give  me  the  date  of  the  editorial,  I  can  tell  you. 

Q.  The  22nd  ?    A.  That  was  the  date  The  Independent  was  issued  ? 

Q.  Yes.     A.  I  think  I  read  it  on  the  first  day  it  was  issued. 

Q.  Had  you  been,  on  the  26th  of  December,  informed  that  Mr.  Tilton 
had  made  two  contracts  with  Mr.  Bo  wen  at  $."),000  a  year — one  as  editor  of 
The  Union  and  the  other  as  contributor  to  The  Independent?  A.  I  have  been 
informed  that  he  had  made  contracts.  I  do  not  know  whether  I  was  informed 
by  December  26th  or  not. 

Q.  Had  you  been  informed  of  that  on  the  26th  December,  prior  to  this 
interview  with  him  ?    A.  I  don't  know  whether  it  was  prior  to  this  inter- 
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view  with  him  on  the  26th  or  not,  at  the  present  moment;  I  think  it  was, 
however. 

Q.  Did  you  know  that  Mr.  Tilton  was  to  have  an  interview  on  the  26th  of 
December  with  Mr.  Bowcn  and  Mr.  Oliver  Johnson,  before  the  interview 
occurred  ?    A.  I  can  not  swear  now  that  I  did  know  that,  positively. 

Q.  Was  it  a  week  day  or  a  Sunday,  the  26th  December,  when  you  were 
at  his  house  ?     A.  I  don't  remember  whether  a  week  day  or  Sunday. 

Q.  Do  you  remember  what  time  of  the  day  you  went  to  his  house  on  that 
day  ?     A.  I  remember,  from  a  memorandum  that  I  mide  at  the  time. 

Q.  I  don't  ask  that ;  I  ask  if  you  remember  the  time  ?  A.  It  was  in  the 
afternoon  of  December  26th. 

Q.  Do  YOU  remember  the  time  that  you  went  there  ?  A.  Somewhere  in 
the  neighborhood  of  three  o'clock. 

Q.  Was  he  at  home  when  you  went  there  ?    A.  That  I  can't  say,  positively. 

Q.  Did  you  see  Mr.  Tilton  on  that  day  ?     A.  I  don't  remember  I  did. 

Q.  Did  you  wait  for  Mr.  Tilton's  return  on  that  day  ?  A.  I  don't  re- 
member. 

Q.  Did  you  know  where  he  was  ?     A.  I  don't  know  that  I  did. 

Q.   Did  you  know  what  time  he  was  to  return  ?     A.  I  did  not. 

Q,  How  long  did  you  wait  for  him  before  hcj  came  ?  A.  I  do  not  know 
that  I  waited  for  him  at  all. 

Mr,  Beach. — This  (luestiou  is  on  the  assumption  that  he  did  wait. 

3//'.  Tracy. — I  understood  him  to  say  that  he  did  wait,  on  his  direct 
examination.  But  I  will  ask  him.  [To  the  witness.]  Was  Mr.  Tilton  at 
home  when  you  went  there  that  day  ?     A.  I  do  not  remember  now. 

Q.  Do  you  know  what  took  you  to  Mr.  Tilton's  house  that  day  ?  A.  I 
went  there  as  I  usually  went  to  his  house. 

Q.  Do  you  usually  j^o  to  his  house  on  week  days  at  3  o'clock  in  the  after- 
noon ?     A.  I  go  there  almost  any  hour  of  the  day  when  it  is  convenient. 

Q.  Do  you  go  every  day  at  3  o'clock  in  the  afternoon  ?     A.  No,  sir. 

Q.  Do  you  usually  go  every  day  at  3  o'clock  in  the  aft^^moon  ?  A.  No, 
sir  ;  there  was  no  usual  hour  for  going. 

Q.  Are  you  there  usually  every  day  at  3  o'clock  at  his  house  ?  A.  There 
have  been  times  when  I  have  been  there  every  day. 

Q.   At  this  time  were  you  ?     A.  I  don't  think  I  was  at  that  time. 

Q.  How  often  do  you  think  at  this  time  that  you  were  in  the  habit  of 
visiting  tlie  house  on  week  days,  during  business-hours  ?  A.  Well,  I  certainly 
do  not  remember. 

Judge  Neilson. — State  as  near  as  you  can  tell  ? 

The  Wit/ifits. — Not  very  frequently. 

Mr.  Trary. — At  the  interview  in  which  you  read  the  letter  he  had  sent  to 
Mr.  Beecher  by  the  hands  of  Mr.  Bowen,  did  he  tell  you  when  he  supposed 
that  letter  was  to  be  delivered  to  Mr.  Beecher  ?  A.  I  don't  think  he  told  me 
when  he  supposed  it  was  to  be  delivered. 

Q.  Did  you  make  any  other  remark  to  him  about  his  sending  the  letter 
without  Bowmen's  signing  it,  excq)t  that  he  was  a  fool  ?  Did  you  say  to  him 
that  he  vas  a  ruined  man  ?     A.  I  dnn't  think  I  did. 
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Q.  Do  you  recollect  that  you  did  not  ?  A.  I  am  trying  to  state  the  truth 
as  near  as  I  can  remember. 

Mr,  Etartii. — We  might  as  well  say,  once  for  all,  that  is  covere<l  by  the 
oath  he  has  taken — that  he  is  to  tell  the  truth.  It  is  not  necessary  to  repeat 
that. 

Judge  Neilson. — Yes;  answer  yes  or  no  ? 

Mr.  FuJlerfon. — We  might  as  well  say  that  the  last  question  was  covered 
by  the  former  answer. 

Mr.  Tract/. — ^That  would  be  a  ground  of  objection. 

Mr.  Fnllerton. — Well,  perhaps  so;  but  we  will  make  our  own  form  of 
objection. 

Th€  Wit/tens. — Now  if  you  will  ask  me  the  question  again  I  will  try  and 
answer  it. 

Mr.  Tracy. — My  question  is,  did  you  not  so  state,  or  do  you  recollect  that 
you  did  not  say  to  him  that  he  was  a  ruined  man  ?  A.  To  the  best  of  my 
recollection  I  should  sav  no. 

Q.  How  long  was  that  interview  between  you  and  Mr.  Tilton  on  that  oc- 
casion ?     A.  It  may  have  lasted  half  an  hour  or  an  hour. 

Q.  Did  you  learn  from  him  at  that  time  the  object  of  the  interview  that 
he  had  with  Mr.  Bowen  ? 

Mr.  FuUerton. — We  object  to  that.  Ilow  can  his  opinion  be  asked  of  the 
object  that  Mr.  Tiltoj  had  ? 

Mr.  Eta rt ft.— Your  Honor  has  ruled  that  the  witness  may  answer  the  pre- 
liminary question,  yes  or  no. 

Judge  Neilson. — The  objection  is,  that  this  question  asks  for  a  deduction, 
and  not  wha:  was  said. 

Mr.  Tract/. — I  will  change  the  form  of  my  question.  [To  the  witness] : 
Was  anything  said  by  Mr.  Tilton  on  that  day  as  to  the  object  of  the  interview 
he  had  with  Mr.  Bowen  ?     A.  I  think  there  was,  sir. 

Q.  Did  he  tell  you  on  that  occasion  that  rumors  affecting  his  moral  chanic- 
ter  had  come  to  Mr.  Bowen,  which  led  Mr.  Bowen  to  think  of  breaking  the 
contract  with  him  which  he  had  just  made,  and  that  the  object  of  the  inter- 
view was  to  enable  him  to  explain  these  rumors  which  had  reached  Mr.  Bowen  ? 
A.   I  can  not  answer  the  question  without  explaining  it. 

Judge  Neilson. — Oo  on,  sir,  and  answer. 

The  \Vifri('8s. — Mr.  Tilton,  as  I  remember,  said  to  me  what  he  had  done  at 
the  interview. 

Q.  I  do  not  ask  what  Mr.  Tilton  said  to  you. 

The  WitncMfi. — May  I  explain,  your  Honor?  I  can  not  answer  the  question 
without  explaining. 

Judge  Neilson. — The  comnxm  practice  is  to  answer,  and  then  explain 
afterwards. 

Mr.  Morris. — It  would  be  difficult  to  answer  a  speech  the  counsel  makes 
to  the  witness. 

Mr,  Erartif. — If  there  is  any  objection  to  the  question  that  is  one  thing,  but 
if  the  question  is  proper,  then  we  are  entitled  to  an  answer. 

Mr  FuUerton. — Our  objeiMion  is  not  that  you  are  not  entitled  to  an  answer. 
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Judge  Neilsox. — But  then  you  must  take  the  answer  as  it  is  given. 

Mr,  Fulkrton.— The  question  is  so  framed  that  a  categorical  answer  may 
not  convey  the  whole  truth. 

-l/>*.  Beach. — Tlie  question  does  not  ask  the  witness  to  state  whether  Tilton 
(lid,  in  substance,  cr  not  say  so;  But  it  calls  for  him  to  state  if  Tilton  said  to 
him  the  precise  language  of  the  question.  If  the  very  words  were  not  used,  I 
ask  your  Honor  to  instruct  the  witness  tliat  he  can  answer  one  way  or  the  other. 

^fr.  Ecarh. — It  is  not  the  province  of  the  court  to  instruct  a  witness  how 
he  can  evade  answering  a  question ;  and  yet  ray  learned  friend  asks  your 
Honor  to  inbtruct  the  witness  that  if  one  word  is  left  out  he  can  refuse  to 
answer  such  a  question  as  that.  We  have  asked  the  question,  and  if  it  is  ob- 
jectionable it  must  be  objected  to.  If  it  is  not  objectionable  then  the  witness 
should  answer,  and  his  answer  will  be  just  what  his  sense  of  the  oath  and  his 
conscience  dictates;  but  it  is  his  answer  that  we  are  entitled  to. 

Judge  Xeilson. — I  want  to  say  to  Mr.  Evarts  that  he  was  in  error  in 
using  the  word  ^*  evaue,"  as  applied  to  the  witness  on  the  stand. 

Mr.  EcitrU. — I  submit  to  your  Honor's  correction;  but  this  was  an  extra- 
ordinary proposition. 

Judge  Xeilsox. — It  is  a  proposition  raised  by  counsel. 

Q.  [Repeated.]  Did  he  tell  you  on  that  occasion  that  rumors  affecting  his 
moral  character  had  come  to  Mr.  Bowen,  whicli  led  Mr.  Bowen  to  think  of 
breaking  the  contract  with  him  which  he  hid  just  made,  and  that  the  object 
of  tliat  interview  was  to  enable  him  to  explain  these  rumors  which  had 
reached  3[r.  Bowen  ?     A.  I  answer  that  question,  no. 

Q.  Did  he  tell  you  that  that  interview  had  been  brought  about  by  Oliver 
Johnson,  to  whom  Mr.  Bowen  had  conveyed  certain  rumors  which  he  had 
heard  about  Mr.  Tilton  ?     A.  No. 

Q.  Did  he  tell  you  at  that  interview  that  Mr.  Bowen  had  repeated  the 
rumors  and  stories  which  he  had  heard  about  Mr.  Tilton  ?    A.  No,  sir. 

Q.  Did  he  tell  you  at  that  interview  that  he  had  attacked  Mr.  Beecher  to 
Mr.  Bo^ven,  by  saying  that  Mr.  Beecher  had  made  unhandsome  proposals  to 
his  wife  ?     A.  He  did  say  that. 

Q.  Did  he  say  in  that  interview  that  he  offered  to  join  Mr.  Bowen  in  a 
war  upon  Mr.  Beecher  ?     A.   No;  he  did  not  say  that. 

Q.  Did  he  say  that  he  offered  Mr.  Bowen  to  draft  the  letter  which  he 
read  ?     A.   Put  that  question  again. 

Q.  Did  he  say  that  he  olfered  to  Mr.  Bowen  to  draft  the  letter  which  ho 
had  read,  an<l  which  ^Ir.  Bowen  agreed  to  prepare  to  Mi*.  Beecher  ?  A.  No,  sir. 

Q.  Did  he  say  that  he  did  draft  the  letter  ?     A.  No. 

Q.  Did  he  say  he  wrote  it  ?     A.   Yes;  he  wrote  it. 

Q.  He  said  he  wrote  it  ?     A.  Yes. 

Q.  Now,  when  did  you  see  Mr.  Tilton  after  that  interview  ?  A.  I  saw 
him  between  that  time  and  December  30th  some  time;  I  can  not  remember 
the  date  now, 

Q.  Did  you  know  at  the  time  of  the  second  interview  with  Tilton,  that 
his  letter  to  Beecher  had  been  delivered  by  B  )wen  ?     A.  I  did  not, 

Mr.  Beach, — What  do  you  call  the  second  interview  ? 
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Mr,  Tracy, — The  first  interview  that  occurred  after  the  26th  of  December. 

Q.  You  did  not  know  it  liad  been  delivered  to  Bowen  ?  A.  To  Mr. 
Beecher,  you  mean  ? 

Q.  Yes;  did  you  inquire  whether  it  had  ?    A.  I  did  not. 

Q.  And  you  did  not  know  then  that  Mr.  Beecher  had  that  letter  ?  A.  I 
did  not. 

Q.  At  the  time  of  the  second  interview  did  you  know  that  this  angry  in- 
terview between  Bowen  and  Tilton  liad  occurred  ?  A.  I  did,  I  knew  that 
an  angry  interview  had  occurred. 

Q.  An  angry  interview  hnd  occurred  ?    A.  Yes,  sir. 

Q.   Subsequently  to  the  26th  ?     A.  Yes,  sir. 

Q.  Did  you  know  whether  that  inter\icw  occurred  ufter  or  before  Bowen 
had  deli veied  the  letter  to  Beecher  ?     A.  I  did  not  know  anything  aboat  it. 

Q.  You  did  not  know  anj-thing  about  it  ?     A.  No,  sir. 

Q.  And  did  not  ask  anything  about  it  ?      A.  I  did  not. 

Q.  Did  you  at  any  time  l)etween  the  27th  or  26th  and  the  30th  ever  ask 
Tilton  whether  his  letter  to  Becclier  had  been  presented  ?    A.  I  did  not. 

Q.  And  you  did  not  know  ?      A.  I  did  not  know. 

Q.  And  you  did  not  know  prior  to  the  30th  that  the  letter  had  been  re- 
ceived by  Beecher,  or  what  answer  Beecher  had  made  to  it  ?     A.  No,  sir. 

Q.  And  the  conversation  which  you  thought  so  important,  on  the  26th,  as 
to  make  a  memorandum  of,  you  never  had  asked  about  since?    A.  No,  sir. 

Q.  What  time  on  the  30th  did  you  see  Mr.  Tilton  —  what  time  of  day  ? 
A.  Towards — in  the  evening,  I  think,  sir. 

Q.  Where  ?     A.  At  my  house. 

Q.  Do  you  know  about  what  time  ?  A.  1  think  before — about  6  o'clock, 
I  should  think. 

Q.  About  6  o'clock  ?     A.  I  think  so. 

Q.  Did  he  take  tea  at  your  house  that  night?  A.  I  don't  rememlier 
whether  he  did  or  not. 

Q.  Where  did  the  interview  between  you  and  him  take  place  ?  A.  T 
think  in  my  front  chamber,  upstairs. 

Q.  How  long  was  that  intcrv-iew  ?     A.  Not  very  long. 

Q.  Well,  about  how  long  ?  A.  Oh,  I  should  not  think  it  was  half  an 
hour  long. 

Q.  Was  it  half  an  hour  long  ?     A.  I  should  not  think  it  was. 

Q.  Was  it  20  minutes  ?     A.  I  should  say  it  was. 

Q.  Then  you  went  from  his  presence  to  the  house  of  Mr.  Beecher  ?  A. 
Yes,  sir. 

Q.  And  you  said  to  Mr.  Beecher  what  you  have  repeated  on  your  direct 
examination  ?    A.  Yes,  sir. 

Mr,  Morris. — He  repeated  that  in  his  cross-examination. 

Mr,  Evarts. — That  is  not  a  necessary  intermption.  Who  made  that  in- 
terruption ? 

Mr.  MorrU. — I  made  that  interruption. 

Mr.  Evarts,  -It  was  not  a  necessary  interru])tion.  We  had  a  right  to  ask 
the  witness  if  he  did  in  his  direct  examination  say  so. 
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Mr,  Morris, — ^I  object  to  the  question,  on  the  ground  timt  it  has  been  all 
gone  over  on  the  cross-examination  minutely,  and  the^  have  no  right  to  ex- 
amine the  witness  to-day  upon  the  same  point  upon  which  he  was  minutely 
examined  yesterday. 

Judge  Neilson. — That  is  so,  if  your  recollection  is  right  as  to  what  took 
place 

Mr.  Morris. — I  am  right  in  my  recollection. 

Mr,  Tracy. — Your  Honor  will  observe  that  the  cross-examination  yester- 
day was  general — referring  generally  to  the  various  as2)ects  of  the  case,  as 
introduced  by  Judge  Porter's  plan  of  cross-examination,  which  was  to  take 
up  each  interview  separately  and  distinctly  by  itself,  in  the  order  in  which  it 
had  been  testified  to. 

Judge  Neilson. — I  think,  as  a  general  rule,  you  should  take  up  the  ex- 
amination where  he  left  off. 

Mr.  Tracy, — That  is  what  I  am  doing. 

Mr.  Morris, — No,  sir;  and  I  appeal  to  the  stenographer's  minutes;  he  has 
been  minutely  cross-examined  as  to  this. 

Mr.  Tracy, — The  cross-examination  of  Judge  Porter  at  the  close  of  the 
day,  yesterday,  had  reached  in  order  the  point  that  I  have  now  stated ;  and 
I  am  now  going  on  with  the  witness  in  the  order  in  which  he  stated  the  facts 
on  his  direct  examination. 

Mr,  Beacli, — Well,  that  maintains  our  proposition  that  hitherto  it  has  been 
a  mere  repetition  of  Judge  Porter's  cross-examination. 

Mr.  Tracy, — No,  sir;  I  have  gone  through  one  interview  and  exhausted 
it,  and  now  I  propose  to  go  to  another,  and  I  propose  to  go  step  after 
step. 

Judge  Neilson. — Do  you  propose  to  go  over  the  same  ground  Judge 
Porter  went  over  ? 

Mr,  Tracy. — Oh  !  no ;  Judge  Porter  did  not  go  over  it. 

Mr.  Morris. — Well,  we  say  he  did. 

Mr.  Tracy, — I  can't  help  your  saying  he  did. 

Mr.  Morris. — But  the  stenographer's  minutes  will  settle  it. 

Judge  Neilson. — Well,  it  would  be  burdensome  to  look  at  the  minutes 
as  we  pass  from  one  subject  to  another.  I  think  the  counsel  should  act  from 
recollection. 

Mr,  Beach. — Your  Honor  will  remember  that  Mr.  Porter  cross-examined 
this  witness  specially  as  to  the  interviews  of  the  20th  and  80th  of  December, 
and  with  great  minuteness  inquiring  into  interviews  as  between  those  two 
dates,  and  carried  the  witness  through  the  details  of  this  very  occurrence. 
Now,  sir,  under  the  embarransment  in  which  my  friends  are  situated,  I  do  not 
care  to  be  very  particular  upon  that  subject,  and  I  think  they  are  entitled  to 
some  degree  of  indulgence  and  license  in  that  respect,  but  that  this  is  but  a 
repetition  of  the  examination  of  Judge  Porter,  I  think,  must  occur  very 
readily  to  my  learned  friends. 

Mr,  Tracy. — Judge  Porter  had  just  reached  and  entered  upon  this  branch 
of  the  case  in  the  order  in  which  he  had  arranged  it,  and  was  talking  about 
the  first  interviews  of  DecemlnT  20th,  27th,  and  30th. 


654  TESTIMONY    OF    F,    D.     MOULTOy.  Ll^tli  Dfiy. 

Judge  NKn^soN. — Well,  proceed,  and  keep  within  the  rule;  don*t  go  orcr 
Ihe  same  ground 

Mr.  Tracy. — I  shall  endeavor  to  do  so.  I  am  pursuing  precisely  the  plan 
of  examination  marked  out  by  Judge  Porter,  precisely. 

Mr.  Tracy. — You  said  on  your  direct  examination,  as  I  understood  you, 
that  on  coming  down  the  stoop  Mr.  Beecher  said,  •*  What  shall  I  do  ?"  A. 
**  What  can  I  do  ?"  I  think. 

Q.  *'  What  can  I  do  V — and  your  reply  to  that  was  what  ?  please  repeat 
it?  A.  **I  am  not  a  Christian,  but  I  will  try  and  show  you  how  well  a 
heathen  can  serve  you.'' 

Q.  Did  you  intend  that  as  a  proffer  of  friendship  and  service  to  Mr. 
Beecher?     A.  I  did;  ves. 

Q.  Then  at  that  time  you  intended  to  proffer  to  Mr.  Beecher  your  friend- 
ship and  your  friemllv  aid  in  this  matter  ?     A.  Yes,  sir. 

Q.  On  your  way  up  you  talked,  you  say,  about  the  charges — you  told  him 
the  charges  which  Bowen  had  made  against  him  to  Mr.  Tilton  ?  A.  Yes,  sir  ; 
something  of  them. 

Q.  And  you  repeated  those  charges  to  him  ?  A.  Something  of  them  ; 
yes,  sir. 

Q.  And  he  expressed  surprise  at  that  ?     A.  Yes,  sir. 

Q.  Saying  thac  Bowen  had  said  nothing  of  that  kind  to  him?  A.  Yes, 
sir. 

Q.  Did  he  also  add,  at  that  interview,  that  Bowen  had  not  only  not  said 
anything  of  that  kind  to  him,  but  that  he  h^id  repeated  stories  to  him 
about  Tilton  .'     A.  I  think  not  at  that  interview,  sir. 

Q.  Not  at  that  interview  ?  A.  I  think  not  at  that — not  on  the  evening  of 
December  30th. 

Q.  Well,  you  say  you  think  not.  Are  you  willing  to  swear  that  he  did 
not  ?     A.  He  did ;  yes,  sir. 

Q.  He  did  ?     A.  He  did ;  yes,  on  the  evening  of  December  the  30th. 

Q.  Then  repeat  what  he  said  on  that  subject,  please — the  subject  of  the 
stories  which  Mr.  Bowen  had  told  him  about  Mr.  Tilton  ?  A.  He  said  that 
Mr.  Bowen  iiad  said  to  him  that  he  had  heard  certain  stories  against  Mr. 
Tilton,  and  Mr.  Beecher  said  that  upon  the  basis  of  rumors  that  he  had  heard, 
he  had  sympathized  with  Mr.  Bowen. 

Q.  And  did  he  say  that  he  had  expressed  that  sympathy  to  Mr.  Bowen 
that  night  ?    A.  Yes,  sir. 

Q.  Now,  what  were  the  stories  that  he  said  Mr.  Bowen  had  heard  about 
Mr.  Tilton?     A.   He  did  not  mention  them. 

Q.  He  didn't  mention  them  ?     A.  No. 

Q.  At  all  ?     A.  No,  sir. 

Q.  Can  you  state  more  fully  Mr.  Beecher's  language  when  he  repeated 
that  part  of  your  interview  with  him  ?     A.   No,  sir;  not  more  fully — not  now. 

Q.   What  reply  did  you  make  to  that  ?     A.  To  the  stories  ? 

Q.  Yes,  to  his  reference  to  the  Bowen  stories  about  Mr.  Tilton  in  which 
Mr.  Beecher  had  sympathized  ?  A.  I  expressed  surprise — I  don't  remember 
exactly  what  I  said. 
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Q.  Can^t  you  recollect  the  substance  of  your  language  ?  A.  I  think  I  said 
to  Mr.  Beecher  that  Bowen  was  treacherous  to  both  of  them. 

Q.  And  was  the  friend  of  neither?    A.  I  don't  think  I  said  that. 

Q.  Don't  think  you  said  that,  but  said  he  was  treacherous  to  both  ?  A. 
Yes,  sir. 

Q.  Did  you  at  that  tinie  express  any  opinion  to  Mr.  Beecher  concerning 
the  truth  of  the  stories  which  Bowen  had  told  about  Tilton?  A.  No;  I 
don't  think  I  did. 

Q.  What  ?     A.  I  don't  think  I  did  at  that  interview. 

Q.  Are  you  certain  of  that  ?    A.  Yes,  sir;  quite  certain. 

Q.  Quite  certain  ?     A.  Yes,  sir. 

Q.  Did  you  say  anything  to  Mr.  Beeclier  to  remove  from  him  the  impres- 
sion that  you  believed  the  stories  true  about  Mr.  Tilton  ? 

Mr,  Beftch, — That  is  objected  to. 

Q.  Did  you  say  anything  to  him  on  the  subject  of  whetlier  you  believed 
them  true  or  false?  A.  I  don't  think  I  did,  sir;  I  don't  remember  that  I 
did. 

Q.  Weil,  did  you  intend,  by  your  reply,  that  Bowen  was  treacherous  to 
both  of  them,  to  leave  the  impression  upon  Mr.  Beecher's  mind  that  you 
thought  the  stories  about  Tilton  true  ? 

Mr.  M&rins, — The  question  is  objected  to.  What  he  intended,  I  submit,  is 
not  material;  state  what  he  said. 

Judge  Neilron. — I  think  his  intent  must  be  gathered  from  what  he 
said. 

Mr,  EcarU. — Well,  if  your  Honor  please,  the  witness  has  made  a  reply 
which,  on  one  view  of  it,  and  perhaps  the  correct  view,  carries  the  impression 
in  comparing  that  statement  with  the  rest  of  liis  iestimcmy,  that  he  meant  to 
Hiy  that  Bowen  haid  been  treacherous  in  telling  these  true  stories  about  Til- 
ton, or  that  he  had  been  treacherous  to  Tilton  in  the  matter  of  friendship  by 
telling  false  stories;  we  want  to  know  which  of  those  views  he  did  present  to 
!Mr.  Beecher. 

Judge  Neilson. — Doesn't  that  appear  by  his  conversation  on  the  occasion  ? 

Mr.  EcarU. — lie  did  not  answer  that.  We  are  cross-examining  him  to  get 
at  the  actual  drift  and  purport  of  his  conversation,  as  it  was  suited  to  produce 
an  impression  on  Mr.  Beecher's  mind. 

Judge  Neilsox. — You  have  a  right  to  that. 

Mr,  Tracy, — That  is  what  we  ask  the  question  for — what  he  intended  by 
his  answer  that  he  made  to  Mr.  Beecher. 

Judge  Neilsox. — That  is  a  ditt'erent  question  altogether.  I  agree  with 
Mr.  Evarts  that  you  are  entitled  to  the  conversation — all  of  it. 

The  Witness. — I  will  give  the  conversation — ^shall  I  ? 

Mr,  Tracy, — We  are  cross-examining  this  witness.  He  says  that  he  made 
a  certain  answer  to  Mr.  Beecher  which  is  ambiguous.  Now,  we  ask  him  what 
he  intended  by  that  answer;  what  he  intended  to  convey,  because  the  man- 
ner of  speech,  the  accent,  the  intonation  of  voice,  all  carry  with  them  their 
impression,  which  it  is  impos-^ible  for  the  witness  to  repeat  to  the  jury,  and 
we  ask  him  **  What  was  your  intention  ?" 
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Judge  Neilson. — The  weakuess  of  that  point  is  this,  that  Mr.  Beecher 
might  understand  that  intention  one  way,  and  the  witness,  as  he  now  recol- 
lects it,  might  have  understood  it  in  another  way,  and  it  don't  help  yoa, 

Mr,  EvurU. — Well,  we  will  ask  Jum  what  Mr.  Beecher  said  ? 

Judge  Neilson. — You  will  get  the  conversation,  of  course, 

Mr,  Evarts. — This  is  a  part  of  it. 

Mr.  Tract/. — Does  your  Honor  exclude  the  question  ? 

Judge  Neilson. — With  that  view, — the  mere  intent,  the  mental  reserva- 
tion. 

Mr.  Tracy. — Does  your  Honor  exclude  the  question  ? 

Judge  Neilson. — Yes,  sir. 

Mr.  Tracy. — I  w4ll  take  an  exception,  and  we  will  pass  on. 

Mr.  Tracy. — Did  Mr.   Beeclier  make  any  reply  to  that  answer  of  yonn 

about  the  treachery  of  Mr.  Bovven  ?      A.  I  said Yes,  sir;  he  made  a 

reply. 

Q.  What  w^as  it  ?     A.  He  thought  he  was  treacherous. 

Q.  And  did  you  then  renew  to  him  your  friendship — proffer  of  your  friend- 
ship— that  you  would  be  his  friend,  and  serve  him  ?     A.  I  don't  remember  ' 
that  that  followed,  sir. 

Q.  Don't  remember  that  that  followed  again  ?    A.  No. 

Q.  That  you  again  repeated  it  ?     A.  No;  I  don't  think  I  did. 

Q.  Where  was  your  house  in  Clintcm-street  ?     A.   143  Clinton. 

Q.  Between  what  streets  is  thai  ?  A.  That  is  between  Livingston  and  the 
street  below  it — what  is  that  ? — Scherinerhom. 

Q.  Well,  on  entering  your  house  that  night,  Mr.  Beecher  passed  upstairs, 
by  your  direction,  to  the  second  story,  front  room  i  A.  I  passed  him  into  the 
second  story  and  the  front  room;  yes,  sir. 

Q.  And  you  remained  m  the  parlor  below  ?     A.  Yes,  sir. 

Q.  Did  you  lock  the  front  door  after  he  went  in  that  night  ?  A.  I  don't 
remember  that  I  locked  the  front  door. 

Q.  You  don't  remember  that  you  did  ?    A.  No;  very  likely  I  did. 

Q.  Don't  you  remember  that  you  did  ?  A.  No ;  I  don't  remember  that  I 
did. 

Q.  Why,  then,  do  you  say  it  is  very  likely  you  did  I  A.  Why,  I  usually 
locked  the  front  door  when  I  w-ent  into  the  house. 

Q.  You  did  ?     A.  It  is  my  habit ;  yes,  sir. 

Q.  When  you  have  friends  in,  it  is  your  habit  to  lock  the  front  door  ?  A. 
Yes,  sir;  or  latch. 

Q.  To  latch  or  lock,  which  ?  A.  Yes,  sir;  latch  it  or  lock  it,  just  as  you 
choose. 

Q.  You  don't  know  whether  you  did  it  that  night  or  not?  A.  No;  I 
rather  think  I  did,  though. 

Q.  After  Mr.  Beecher  came  down  did  you  take  the  key  out  and  put  it  in 
your  pocket  ?    A.   No,  sir ;  I  did  not. 

Q.  You  did  not  do  that  ?     A.  No,  sir. 

Q.  After  Mr.  Beecher  came  down  and  you  went  with  him  to  Mr.  Tilton's 
house,  on  the  wav  there   did  you  again  talk  about  Mr.  Bowen  ?    A.  Yes,  sir. 
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Q.  What  was  the  substance  of  your  conversation  in  regard  to  Mr.  Bo  wen 
on  your  way  to  Tilton's  house  ?  A.  Told  him  again  that  I  thought  Mr.  Bowen 
w«s  a  treacherous  man.  I  said  to  Mr.  Beecher,  *•  Bowen  promised  to  sustain 
Mr.  Tilton  in  those  charges,  and  he  goes  to  you  according  to  what  you  have 
Slid  to  mi^,  smd  promises  to  be  your  friend.  Now,  I  think  he  is  treacherous 
toward  both  of  von,  in  having  repeated  the  stories  that  he  did  to  Tilton,  and 
in  having  sjud  what  he  did  to  you  after  he  had  made  those — he  is  treacherous 
to  Tilton.'' 

Q.  Were  the  stories  further  talked  of  then  about  Mr.  Tilton?  A.  No; 
reference  was  made  to  them,  that  is  all. 

Q.  Did  Mr.  Beecher  go  into  detail  at  all  about  the  stories  that  Mr.  Bowen 
had  talked  about  Mr.  Tilton  ?    A.  No,  sir;  not  on  that  occasion. 

Q.  Then  when  you  were  going  from  your  house  back  to  his  bouse  again 
did  you  then  again  talk  about  the  stories  of  Bow^n  ?  A.  Ves,  sir;'  the  talk 
was  substantially  the  same,  sir. 

Q.  And  no  advance  made  whatever;  did  you  simply  repeat,  for  the  third 
time,  Mr.  Moulton,  tlie  stories  about  Bowen  without  adding  anything,  any 
new  feature  to  the  conversation  ? 

^fr.  Be^ich. — No  stories  about  Bowen  that  I  know  of. 

Q.  I  mean  about  Mr.  Beecher  ?  A.  He  may  have  altered  the  phraseology, 
but  I  don't  think  anything  was  added  to  the  substance;  there  was  nothing  to 
add  that  I  know  of. 

Q.  Was  there  anything  said  in  that  interview  about  the  stories  in  regard 
to  Mr.  Tilton  ?     A.  No. 

Q.  What  ?  A.  No,  sir.  You  are  talking  now  about  on  the  way  from 
Clinton-street  to  Mr.  Beecher's  house  ? 

Mr,  Tracy. — Yes  the  last  time  you  saw  him  ?    A.  Yea,  sir. 

Q.  Now,  did  you  leave  Mr.  Beecher  after  having  had  three  interviews  with 
him  on  that  night ?     A.  Yes,  sir. 

Q.  Did  you  leave  him  without  expressing  any  opinion  as  to  the  truth  or 
falsity  of  the  stories  which  Mr.  Bowen  had  told  Mr.  Beecher  about  Mr. 
Tilton  ?  A.  I  don't  think  I  expressed  any  opinion  as  to  the  truth  or  falsity 
that  night,  sir. 

Q.  Do  you  remember  that  you  did  not  ?  A.  I  should  say  that  I  remem- 
bered that  I  did  not. 

Q.  No  ?     A.  That  is  the  best  of  my  recollection,  sir. 

Q.  Did  you  know  what  the  stories  were  ?  A.  No,  I  did  not  know  what 
stories  Mr.  Bowen  had  told  Mr.  Beecher. 

Q.  Did  you  know  what  stories  had  been  told  Bowen  about  Tilton  ?  A. 
No ;  I  did  not  know. 

Q.  You  did  not  know  ?     A.  No. 

Q.  Didn't  know  any  of  the  stories  that  had  reached  Mr.  Bowen's  ear 
about  Mr.  Tilton  ?    A.  No. 

Q.  From  any  source  ?    A.  No ;  except  in  a  general  way ;  no  names. 

Q.  Well,  did  you  know ;  in  a  general  way,  did  you  know  f    A.  Yes,  sir. 

Q.  What  did  you  know  in  a  general  way  ? 

Mr,  Beach, — That  is  objected  to. 
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Mr.  Emrta,  —T\\%  witness  said  that  he  didn't  know  names. 

Mr,  B€</rh.  -What  if  he  did  know  the  stories:  are  thev  bv  this  witness 
to  prove  stones  against  Mr.  Tilton  that  he  has  heard  from  other  parties  ? 

Judge  Neh-son. — No;  the  only  ground  of  this  being  admiasible  would  be 
that  it  is  part  of  a  conversation  into  which  you  may  have  inquired. 

Mr.  EmrU. — It  is  the  subject  of  future  evidence  concerning  it  which  we 
can  not  give  at  the  same  breath. 

Judge  Neh^son. — I  don't  know  about  that.  I  think  he  may  answer  this 
question  as  further  illustrating  what  had  been  said. 

Mr.  Beach, — Does  you  Honor  permit  him,  under  that  question,  to  repeat 
stories  ? 

Jn)GE  Neilson. — I  don't  think  they  ask  him  to  repeat  stories. 

Mr,  Ben^h. — Wliy,  they  ask  what  they  were;  I  suppose  that  is  asking  to 
rei)eat  them ;  and  they  are  stories  that  he  may  have  heard  from  John,  Dick,  or 
Tom  in  the  street. 

Judge  Neilson. — Well  the  question  should  be  so  amended  as  not  to  in- 
clude that. 

Mr.  Evnrts, — If  your  Honor  please,  it  is  the  state  of  knowledge  in  the 
witness's  mind  as  to  what  the  stories  were  concerning  which  he  talked  to  Mr. 
Beecher. 

Judge  Neilson. — Now,  this  is  the  point  concerning  which  the  objection 
is  made ;  that  the  question  may  call  for  stories,  not  those,  perhaps,  referred  to 
in  the  conversation  with  Mr.  Beecher,  but  stories  repeated  or  mentioned  by 
other  people  outside.  The  question  is:  Did  he  know  what  the  stories  were, 
to  which  reference  was  made  in  his  conversation  with  Mr.  Beecher  ? 

Mr,  EvfirtH. — One  moment;  because  we  do  not  wish  to  transcend  any  ot 
the  rules  of  evidence;  nor  do  we  wish  to  bring  in  unnecessarily  the  talk  of 
other  people.  This  witness  has  testified  that,  during  the  conversation  with 
Mr.  Beech tr  on  that  night  of  the  30th,  Mr.  Beecher  referred  to  stories  that 
Bowen  had  told  him  to  the  prejudice  of  Tilton,  in  which  he,  Beecher,  had 
sympathized;  and  this  witness  l»ad  expressed'  his  views  that  Mr.  Bowen  was 
treacherous  to  both  of  them,  &c.,  we  won't  repeat  that.  Now,  we  have  en- 
deavored to  learn  from  this  witness,  whether  or  no  the  character  of  those 
stories,  or  the  details  of  those  stories,  were  made  the  subject  of  conversation 
with  Mr.  Beecher,  which  he  has  satisfied  us  about,  or  recollects  only  what  he 
has  stated.  Now,  we  ask  him  whether  he  knew  at  the  time  that  he  was  talk- 
ing what  those  stories  were. 

Judge  Neilson. — That  is  admissible,  if  he  learned  it  in  that  conversa- 
tion ;  otherwise,  not. 

Mr.  Evarfs. — Why,  he  did  not  learn  it  from  Mr.  Beecher. 

Jlt)ge  Neilson. — Well,  then,  it  is  not  admissible. 

Mr.  Ecarts. — But  they  talked  about  the  stories  that  had  passed  through 
Mr.  Bowen  to  the  prejudice  of  Mr.  Tilton.  Now,  we  ask  him  whether  he 
knew  what  these  stories  wen*  at  the  time  that  he  was  talking  with  2k£r. 
Beecher.  They  were  talking  about  those  stories;  we  ask  him  whether  he 
knew  what  the  stories  were. 

Judge  Neilson. — As  disclosed  in  that  conversation. 
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Mr.  EcarU. — Well,  we  don't  ask  iiini  that. 

Mr.  Tracy.- -I  will  ask  the  question  and  take  your  Honor's  ruling  upon  it. 
[To  the  witness.]  Did  yt>u  know  from  any  source,  at  the  time  you  were  talk- 
ing with  Mr.  Beecher  about  the  stories  that  Bowen  had  told  hira,  what  those 
stories — told  him  about  Tilton — what  those  stories  were  f 

Jud(;k  Neilsox. — That  is  ruled  out  if  it  is  derived  from  other  sources; 
admitted  if  it  is  derived  from  his  conversation  with  Mr.  Beecher. 

Mr.  Emrfs. — ^Ve  except  to  your  Honor's  ruling. 

Mr.  Tracy,— T)\i\v\\  you  know  from  Mr.  Tilton  what  the  nature  of  the 
stories  were  that  had  reached  Bowen  ?  A.  I  had  heard  from  Mr.  Tilton 
somethincr  about  it;  yes,  sir,  I  think  I  had. 

Q.   Now,  a^iswer  my  (juestion.     Didn't  you  know  from  Mr.  Tilton  what  the 
nature  of  the  stories  were  that  had  reached  Mr.  Bowen  concerning  him  ? 

Mr.  FnVertoii. — Now,  if  the  court  please,  your  Honor  will  see  that  it  i8 
quite  impossible  for  him  to  answer  that  question.  He  might  guess  it  out,  or 
surmise  it,  bui  he  has  no  positive  knowledge  upon  that  subject,  because  Mr. 
Tilton  did  not  know  what  communication  Bowen  had  made  to  Mr.  Beecher. 

Mr.  Tracy. — I  will  ask  him  that. 

Mr.  Fnlhrton, — You  are  interrupting  me  improperly,  however;  that  is 
what  you  arc  doing;  and  your  Htmor  will  perceive  that  this  witness  could 
not  learn  a  fact  rtom  Mr.  Tilton  which  Mr.  Tilton  himself  did  not  know;  and, 
therefore,  he  can  not  answer  the  question,  except  by  mere  guesswork. 

Judge  Neilson. — He  is  not  to  answer  V>y  guesswork ;  if  he  answers  at  all 
he  must  answer  in  reference  to  what  Mr.  Tilton  told  him. 

Mr.  FulJerton. — Your  Honor  will  perceive,  from  the  attitude  of  the  case  at 
present,  that  it  is  impossible  for  him  to  know;  he  had  not  learned  it.  Your 
Honor  will  perceive  that  Mr.  Beecher  did  not  convey  the  information  to  him. 
Mr.  Tilton  did  not  know  what  Bowen  had  said  to  Beecher.  He  therefore 
could  not  learn  it  from  Tilton.  Therefore,  the  witness  can  not  answer  the 
cjuestion,  your  Honor  will  see. 

Mr.  Dtach, — Will  you  allow  me  to  add,  sir,  the  question  is,  **  What  stories 
did  Mr.  Tilton  tell  you  had  been  communicated  to  Mr.  Bowen,  or  wore  known 
to  Mr.  Bowen,  concerning  him,  Mr.  Tilton  "  ?  Now,  the  witness  has  already 
sworn  that  he  dirl  not  know  what  stories  Mr.  Beecher  referred  to  as  having 
been  told  by  Mr.  Bowen  to  Mr.  Beecher.  Where  is  the  evidence  that  the 
stories  to  which  Mr.  Tilton  referred  in  his  communication  to  Mr.  Moulton  were 
the  stories  w  hicli  Mr.  Bowen  communicated  to  Mr.  Beecher,  and  which  Mr. 
Beecher  referred  to  in  the  conversation  with  Mr.  Moulton  ?  There  is  an  entire 
disconnection  between  them;  the  stories  are  not  the  same — do  not  appear  to 
be  the  same.  Now,  it  may  be  possible,  sir,  it  may  be  possible  that  tliis,  as  a 
declaration  of  Mr.  Tilton,  a  party  to  the  action,  may  be  admissible  in  another 
connection  and  for  another  purpose,  but  not  as  throwing  any  light  at  all  upon 
the  stories  which  were  referred  to  in  the  conversation  between  the  witness 
and  Mr.  Beecher. 

Mr,  Ecarts. — Now,  if  your  Honor  please,  Mr.  Tilton  is  the  party  plaintifZ 
in  this  suit;  and  we  propose  to  show,  if  we  are  permitted  to  do  so,  and  we 
bave.no  doubt  your  Honor  will  permit  us— under  the  rules  of  evidence— the 
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relations  of  Mr.  Tilton  and  of  Mr.  Moulton  in  this  matter  to  the  affairs  of  Mr. 
Tilton,  so  far  as  they  are  pi-rtinent  to  this  issue.  We  are  now  a.skin^  him 
whether  Mr.  Tilton  informed  him  what  the  stories  were  that  had  been  told  to 
Mr.  Bowen  about  him,  Tilton.  Now  my  learned  friend  says  that  that  dont 
prove  that  they  wore  the  same  stories  that  were  told  to  Mr.  Beecher.  It  does 
not,  of  course;  but  it  proves  what  the  stories  were;  and  then,  when  we  proTc 
by  another  witness  what  the  stories  were  that  were  told  to  Mr.  Bvccher,  then 
we  shall  have  seen  whether  they  are  the  same  stories  or  not. 

Judge  Neilson. — Repeat  that  question  to  the  witness.  [Question  read.] 
Now  he  can  answer  that — that  he  did  know,  or  did  not  [To  the  witness.] 
How  is  that  ? 

The  Witness. — I  was  not  paying  attention  to  the  question. 

[Question  again  read.]  A.  I  think  Mr.  Tilton  told  me,  sir,  something 
about  it  himself. 

Q.  What  did  he  tell  you  ?  A.  He  told  me  as  near  as  I  can  remember,  sir, 
that  Mr.  Bowen  had  mentioned  a  story  concerning  a  transaction  at  Winsted, 
Connecticut. 

Q.  What  did  he  say  about  it — what  did  Bowen  tell  him  about  it  ?  A.  I 
don't  remember  the  details  of  it. 

Q.  What  did  Tilton  tell  you  that  Bowen  said  about  that  Winsted  trans- 
action ?  A.  That  he  was  at  Winsted  with  a  lady,  and  had  acted  improperly 
with  her,  and  that — I  can't  clearly  separate  between  two  stories;  one  that 
Bowen  told  m<j — whether  Bowen  told  me,  or  whether  Tilton;  that  is  all  that 
I  distinctly  remember  that  Mr.  Tilton  told  me — which  Mr.  Bowen  told  me 
afterwards,  sir,  himself,  1  think. 

Q.  Is  this  all  that  Mr.  Tilton  told  you  about  the  Winsted  matter  ?  A« 
Yes,  that  is  all;  all  I  remember. 

Q.  You  say  that  Mr.  Tilton  told  you  that  the  story  was,  he  acted  improp- 
erly towards  a  lady;  how  improperly?  A.  I  don't  know.  Stopped  at 
the 

Q.  What  was  said  ?  A.  I  don't  remember  anything  more,  sir,  than  what 
I  have  said. 

Q.  You  don't  think  Mr.  Tilton  specified  ?     A.  No. 

Q.  How  his  conduct  was  improper — supposed  to  be  improper — ^towards 
the  lady  at  Winsted  ?     A.   No. 

Q.  Did  he  name  the  lady  ?     A.  No,  sir. 

Q.  Did  he  name  the  occasion  ?  A.  I  think  he  said  that  Bowen  told  him 
when  he  went  up  there  to  lecture. 

Q.  Now,  didn't  Mr.  Tiltcm  tell  you  that  the  story  was  circulated  about 
him  that  he  took  a  lady  there  not  his  wife;  took  a  room  at  the  hotel  and  took 
bedrooms  that  were  adjoining  and  communicating?     A.  No. 

Q.  lie  didn't  tell  you  that  ?     A.  No. 

Q.  He  didn't  tell  >ou  that  that  was  the  story  ?     A.  No. 

Q.  Well,  what  other  story  did  Mr.  Tilton  tell  you  had  reached  Bowen  f 
A.  I  don't  remember  any  other  distinctly. 

Q.  Don't  remember  any  other  f  A.  No;  the  language  which  he  used  to 
me.  as  nearly  as  I  can  recollect,  was  this 
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Q.  Well,  we  have  not  asked  you — well,  let  ns  have  it.  A.  That  Bowen 
had  said  that  stories  had  come  to  him  concerning  Mr.  Tilton's  conduct  with 
women,  and  that  he  cited  this  Winsted  story.  That  is  the  story,  as  I  re- 
member i£,  that  Tilton  told  me. 

Q.  And  didn't  he  cite  others  ?    A.  No,  sir. 

Q.  About  his  conduct  with  women — now,  when  was  it  that  Tilton  told  you 
that  ?    A.  I  think,  sir,  that  it  was  anterior  to  December  80th. 

Q.  Was  it  anterior  to  December  26th  ?     A.  No,  sir;  I  don't  think  it  was. 

Q.  Was  it  on  the  26th  ?     A.  No,  sir. 

Q.  Was  it  on  the  27th  or  28th  ?  A.  Don't  remember ;  it  was  between 
December  26th  and  30th,  somewhere. 

Q.  Do  you  know  where  he  told  you  that  ?    A.  No,  sir;  I  don't  remember. 

Q.  Nor  when  ?     A.  No. 

Q.  Did  he  tell  you  that  the  interview  at  Bowen's  house  on  the  26th  was 
concerning  those  stories  which  Mr.  Bowen  had  heard  ?  A,  He  told  me  those 
stories  as  having  been  told  to  him  by  Bowen  at  that  interview. 

Q.  And  did  he  also  tell  you  that  the  object  of  that  interview  was  to  en- 
able him  to  explain  those  stories  to  Mr.  Bowen,  if  he  could  ?  A.  I  think  he 
told  me  that  that  was  the  purpose  of  that  interview,  sir. 

Q.  And  didn't  he  also  tell  you  that  his  contracts  with  Bowen  were 
threatened  unless  he  could  explain  those  stories  ?    A.  No. 

Q.  He  did  not — what  did  you  understand,  then,  that  he  was  to  explain 
them  for,  if  it  was  not  to  save  his  contracts  with  Bowen  ? 

Mr,  Beach. — Well,  what  he  understood  is  not  important. 

Mr.  Tracy. — I  think  we  are  entitled  to  that  on  cross-examination,  what 
this  witness  understood. 

Judge  Neilson. — No. 

Mr.  Tracy. — Your  Honor  will  note  an  exception. 

Mr.  Tracy. — Now,  when  Mr.  Beecher  told  you,  on  the  80th,  that  Mr. 
Bowen  had  repeated  to  him  certain  stories  concerning  Mr.  Tilton,  in  which 
he,  Mr.  Beecher,  sympathized,  didn't  you  understand  that  those  were  the  same 
stories  that  Mr.  Tilton  had,  previously  to  that  night,  told  you  had  come  to 
the  ear  of  Mr.  Bowen  ? 

Mr.  Beach. — Obiected  to. 

Judge  Neilson. — ^We  will  take  that  answer.     Say  yes  or  no,  sir. 

[Exception  by  plaintiff.] 

A.  Yes;  I  supposed  they  referred  to  the  same. 

Q.  You  suppose  they  referred  to  the  same?    A.  Didn't  know  any  other. 

Mr.  Tracy. — And  yet  you  made  no  explanation  to  Mr.  Beecher  concerning 
those  stories  on  that  night  ?     A.  No. 

Q.  So  far  as  you  know,  did  you  leave  Mr.  Beecher  with  the  impression 
that  you  believed  those  stories  to  be  true  ? 

Mr.  Beach. — Objected  to,  sir. 

Judge  Neilson. — He  may  answer  that. 

Mr.  Beach. — Why,  sir — well,  I  won't  argue  against  your  Honor's  decision. 

A.  No,  I  don't  think  I  left  him  with  that  impression. 

Q.  Did  vou  sav  anything  to  remove  that  impression  ?     A.  Yes,  sir, 
1.— 86 
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Q.  What?    A.  That  Bow  en  was  a  treacherons  man,  and  on  account  of  his 

treachery  he  ought  not  to  be  believed. 

Q.  Ought  not  to  be  believed  ?  A.  Yes.  I  didn't  say  that  he  ought  not 
to  be  believed  on  account  of  his  treachery — it  was  through  the  use  of  that 
lanj^uage  that  I  left  the  impression. 

Q.  That  you  meant  to  leave  that  impression  ?    A.  Yes,  sir. 

Q.  Then,  when  you  told  Mr.  Beechcr  that  you  thought  Bowen  a  treach- 
erous man,  you  did  intend  that  he  should  understand  that  you  thought  he 
should  not  believe  against  Tilton  the  stories  which  Bowen  had  told  him  ?  A. 
Yes;  I  did  not  think  that  they  were 

Q.  And  you  said  it  for  that  purpose  ?    A.  Not  wholly  for  that. 

Q.  Well,  that  is  one  of  the  purposes  for  which  you  said  it  ?  A.  Part 
of  it. 

Q.  Now,  how  did  you  understand  Mr.  Beecher's  reply,  that  he  thought  so, 
too,  as  assenting  to  that  view  ? 

Mr.  Beach. — Are  we  to  have  the  witness'  construction  of  language  ? 

Judge  Neilson. — No. 

Mr.  Erarfs. — On  the  cross-examination,  if  your  Honor  please,  as  I  suppose 
by  well-settled  rules  of  examination,  we  are  not  obliged  to  take  a  witness' 
words  as  ending  an  inquiry.  We  have  now  got,  at  the  end  of  half  an  hour. 
at  the  very  truth  that  we  tried  to  get  at  by  a  simple  question  half  an  hour  ago. 

Mr.  Beach. — Well,  that  proposition  I  dispute. 

Mr.  Evarttt. — Well,  if  your  Honor  wull  recur  to  the  question  your  Honor 
ruled  out,  it  w^as  exactly  to  that  point,  whether  what  he  said  to  Mr.  Beecher 
was  intended  to  convey  to  his  mind  the  idea  that  the  stories  that  had  come 
to  Bowen  about  Tilton  were  true  or  untrue. 

Mr.  Beach. — The  gentleman  has  got  at  it,  then,  by  a  change  in  your 
Honor's  ruling,  because  you  certainly  ruled  out  that  question,  and  if  you  have 
admitted  it  now  you  have  admitted  it  contrary  to  that  decision. 

Judge  Neilson. — I  think  the  matter  came  in  a  different  aspect. 

Mr.  EmrU. — That  shows  what  a  cro<;s-examination  is  for  and  what  its 
license  is. 

JiTDGE  Neilson. — I  will  rule  out  this  question. 

Mr.  Tracy. — Your  Honor  will  note  our  exception. 

Mr.  Tvacij. — Mr.  Moulton,  when  you  left  your  own  house  on  the  night  of 
the  ^iOth  to  go  to  the  house  of  Mr.  Beecher,  you  left  it  as  the  friend  of  Mr. 
Tilton,  did  you  not  ?     A.  Yes,  sir. 

Q.  Called  into  this  controversy  by  him  ?    A.  Yes,  sir. 

Q.  To  aid  him  ?     A.  Yes,  sir. 

Q.  You  were  not  at  that  time  the  friend  of  Mr.  Beecher  ?  A.  I  was  not 
his  enemy ;  I  w^as  not  his  personal 

Q.  I  didn't  ask  you  that  ?    A.  What  do  you  mean  by  ** friend,"  then? 

Q.  Don't  you  understand  ?  A.  I  don't  exactly  in  the  way  that  you  put 
the  question. 

Q.  Well,  I  put  the  question  again,  sir,  and  I  shall  leave  you  to  answer  it 
as  you  understand  it.  Were  you,  at  the  time  that  you  left  your  own  house, 
on  the  night  of  the  30th,  the  friend  of  Mr.  Beecher  ? 
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Mr.  Beach, — Now,  I  Bubmit  that  the  answer  is  perfectly  proper. 

Mr.  Evarts, — ^We  haven't  heard  it  yet. 

Mr.  Beach, — Yes,  you  have  had  it. 

Judge  Neil8on. — State  how  the  fact  was  in  your  own  way  f 

A.  I  had  known — I  had  met  Mr.  Beecher,  sir;  I  was  not  his  enemy;  I  waa 
not  his  close,  personal,  intimate  friend. 

Judge  Neilson. — That  answers  it  sufficiently. 

Q.  You  went  from  your  own  house  as  the  friend  of  Tilton,  and  as  soon  as 
Mr.  Beecher  got  into  the  street,  as  I  undei'stand  you,  you  proffered  your 
friendship  to  him  in  this  matter?    A.  I  did. 

Q.  And  services  ?    A.  Yes,  sir. 

Q.  Did  you  do  that  with  Mr.  Til  ton's  consent  and  knowledge  f  A.  I  had 
not  conferred  with  him  about  it. 

Q.  I  didn't  ask  you  that ;  I  asked  you  whether  you  did  it  with  his  con- 
sent or  knowledge  ?    A.  No;  neither. 

Q.  You  did  it  without  his  knowledge;  the  letter  that  you  carried  to  Mr. 
Beecher  on  that  night,  was  it  in  an  envelope  ?  A.  I  didn't  carry  a  letter  to 
Mr.  Beecher,  sir. 

Q.  On  the  night  of  the  30th  ?    A.  I  had  a  letter  in  my  pocket. 

Q.  Weil,  you  had  a  letter  in  your  pocket  ?    A.  Yes,  sir. 

Q.  Was  that  letter  in  an  envelope  ?  A.  I  don't  remember  whether  it  was 
or  not. 

Q.  Do  yf)u  know  whether  it  was  addressed — there  was  an  address  on  it 
directed  to  the  Rev.  Henry  Ward  Beecher  ?    A.  1  know  there  was  not. 

Q.  There  was  not  ?    A.  No. 

Q.  Did  you  deliver  that  letter  to  Mr.  Beecher  that  night  ?    A.  No,  sir. 

Q.  Did  he  ever  see  it,  to  your  knowledge  ?    A.  No,  sir. 

Q.  Now  we  will  come  to  the  night  of  the  31st.  What  time  of  night  did 
Mr.  Tilton  leave  your  house  on  the  night  of  the  30th  ?  A.  I  think  he  left 
quite  late,  sir. 

Q.  When  did  you  see  him  again  ?  A.  I  saw  him  on  the  morning  of  the  81st. 

Q.  On  the  morning  of  the  81st  ?    A.  Yes,  sir. 

Q.  What  time  in  the  morning  ?  A.  Before  I  left  for  my  business  sir; 
somewhere  between  seven  and  nine  o'clock,  I  should  think. 

Q.  Where ;  at  your  own  house  ?    A.  Yes,  sir. 

Q.  Did  you  go  to  your  business  that  morning  ?    A.  I  did ;  yes. 

Q.   What  time?    A.  Between  seven  and  nine. 

Q.  From  your  own  house  ?  A.  I  don't  remember,  sir,  whether  I  went  to 
Mr.  Tilton's  house  before  I  went  to  my  business,  or  afterward. 

Q.  Don't  remember  that  ?  A.  No ;  sometimes  I  went  to  the  docks  and 
returned. 

Q.  I  didn't  ank  you  what  your  habit  was;  I  was  inquiring  what  you  did 
that  morning.  Now,  you  did  go  there  some  time  during  that  day  ?  A.  Did 
go  where  ? 

Q.  To  Mr.  Tilton's  house?  A.  My  impression  is  that  I  did;  yes,  sir; 
and  my  recollection,  to  the  best  of  my  recollection,  is  that  I  went  there  that 
morning. 
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Q.  Either  before  or  after  yoa  went  to  the  docks?  A.  My  recollection  is 
that  I  did. 

Q.  Who  went  with  you  ?     A.  I  donH  remember. 

Q.  Did  you  see  Mrs.  Tilton  ?  A.  I  think  I  did ;  yes,  sir.  My  recollection 
is  that  I  went  to  the  house  and  saw  Mrs.  Tilton. 

Q.  Wliere  did  you  sec  her  ?    A.  In  her  room,  I  think,  sir. 

Q.  In  her  room  ?     A.  Yes,  sir. 

Q.  Sick-room?  A.  Yes,  sir;  I  don't  know  whether  it  was  her  sick-room 
or  not.     I  saw  her. 

Q.  Was  she  in  bed  or  not  ?     A.  I  don't  remember. 

Q.  Don't  rcinombcr  whether  she  was  in  bod  or  not  ?     A.  No. 

Q.  Do  you  know  whether  she  was  sick  or  not  ?    A.  I  think  she  was  ill. 

Q.   Well,  was  she  in  bed  ill  ?     A.  I  don't  remember. 

Q.  Do  you  mean  to  say  that  you  don't  know  whether  she  was  sick  or 
well  ?     A.  She  was  ill,  1  think,  sir. 

Q.  You  say  she  was  ill  ?     A.   She  was  ill 

Mr.  Fullei'ton.—''  She  was  ill,  I  think." 

Q.  Do  you  mean  to  say  whether  she  was  ill  or  not  ?  A,  She  was  ill,  I 
think,  sir. 

Judge  Neilsox. — Tliat  is  the  third  or  fourth  time  he  has  answered  it. 

Mr,  Beach. — Well,  he  is  not  a  physician. 

Mr.  Kmrt». — If  your  Honor  please,  can  not  you  tell  whether  a  man  or 
woman  is  sick,  without  being  a  physician  ? 

Judge  Neilson. — Not  alwavs. 

Mr.  Eparfs. — Not  always,  but  sometimes  you  can. 

Judge  Neilson. — lie  says:  **  She  was  ill,  I  thi^ik." 

Mr,  EtartH. — We  know  how  sick  she  was,  and  how  she  was  disposed  at 
the  time;  and  if  this  witness  can  not  tell  us  whether  he  knows  or  remembers 
whether  this  woman  was  sick  or  well  at  that  time,  then  he  may  not  remember 
other  things. 

Judge  Neilson. — Well,  sir,  my  own  judgment  is,  that  when  a  layman 
says  of  the  lady  he  had  visited,  that  **she  was  ill,  I  think,"  it  is  a  fair  and  a 
full  answer.  You  may  ask  the  witness,  undoubt<jdly,  why  he  thinks  she  was 
ill,  what  was  the  appearance 

Q.  Who  was  with  you  in  her  room  ?     A.  I  don't  remember. 

Q.  Do  you  mean  to  say  that  you  don't  remember  whether  anybody  at  all 
was  with  you,  or  whether  you  were  alone  ?     A.  I  don't  remember,  sir. 

Q.  Was  her  husband  with  you  ?     A.  I  don't  remember  that  he  was. 

Q.  Do  you  remember  that  he  was  not  ?  A.  I  don't  remember  that  he  was 
not. 

Q.  Did  he  go  to  the  house  with  you  ?     A.  I  don't  remember  that. 

Q.  Do  you  know  how  you  went  to  that  house  ?  A.  If  I  went  to  the  house 
I  rode. 

Q.  Did  Mr.  Tilton  ride  with  you  ?     A,  I  don't  think  he  did. 

Q.  Do  you  remember  that  he  did  not  ?  A.  To  the  heat — the  best  of  my 
recollection  is  that  he  did  not. 

Q.   Was  he  in  the  house  when  you  were  there  ?    A.  I  don't  recollect 


Jan,  20,  1875.]  CEOSS-EXAMINATIOK  565 

Q.  Whether  he  waa  or  not  ?    A.  No. 

Q.  From  the  time  you  went  in,  until  the  time  you  caCme  away,  you  don't 
recollect  of  seeing  Mr.  Tilton  there  ?    A.  I  do  not. 

Q.  And  don't  know  that  he  was  there  ?     A.  Don^t  recollect  that  he  was. 

Q.  Or  th^t  he  was  not  ?    A.  Don't  recollect  that  he  was  there. 

Q.  Well,  do  you  recollect  that  he  was  not  ?  A,  I  don't  recollect  that  he 
was  there. 

Q.  Was  that  letter  written  in  your  presence  ?  A.  Don't  remember  whether 
it  was  or  not. 

Q.  Don't  remember  whether  it  was  or  not  ?    A.  No,  sir. 

Mr.  Tracy. — From  whose  hand  did  you  receive  that  letter  ?  A.  1  think  I 
received  it  from  the  hand  of  Elizabeth  directly, 

Q.  Do  you  know  whether  you  did  or  not?  A.  It  was  either  given  to  me 
directly  by  Elizabeth  Tilton,  or  it  was  sent  to  me  by  a  messenger  to  my  house. 
3Iy  recollection  is  that  I  went  to  the  house  that  morning — ^I  am  undertaking 
to  give  my  recollection. 

Q.  Now,  I  understand  you  to  say  that  you  don't  know  whether  you  went 
to  the  house  and  got  this  letter  from  Mrs.  Tilton,  or  whether  it  was  sent  lo 
you  by  a  messenger  to  your  house  ?  A.  I  am  giving  my  recollection,  sir;  I 
think  I  went  to  the  house;  to  the  best  of  my  recollection  I  went  to  the 
house.  General  Tracy. 

Q.  Will  you  say  that  that  letter  was  not  delivered  to  you  by  the  hand  of 
Theodore  Tilton  ?    A.  1  don't  recollect  that  it  was. 

Q.   Will  you  say  that  it  was  not  ?    A.  I  won't  say  that  it  was  not. 

Q.  What  time  of  evening  was  it  when  you  left  your  house  to  go  to  Mr. 
Beoclier's  on  the  Slst  ?     A.  It  was  after  seven  o'clock  in  the  evening. 

Q.  After  seven  o'clock  ?  A.  Yes,  sir,  I  should  think  it  was.  The  best  of 
my  recollection  is,  it  was  after  seven  o'clock. 

Q.  You  found  Mr.  Beecher  on  the  evening  of  the  31st  ?    A.  Yes,  sir. 

Q.  Where  ?    A.  He  was  not  at  home,  sir,  when  I  called  at  the  house  ? 

Q.  Well  ?  A.  And  a  messenger  from  his  house,  somebody  from  his 
house,  came  after  me  and  said  that  his  mother,  I  think,  knew  where  he  was; 
I  think  it  was  one  of  Mr.  Beecher's  sons,  and  I  went  back  and  waited  for 
him.     lie  came. 

Q.  Where  did  you  have  your  interview  with  him  ?  A.  Upstairs,  in  the 
back  room,  sir,  I  think. 

Q.  Second  or  third  story  ?  A.  I  should  think  it  was  the  second  story, 
sir.     I  won't  be  certain  about  that. 

Q.  In  the  study  ?    A.  Don't  remember  that  it  was  the  study. 

Q.  In  the  bedroom  ?  A.  My  impression  is,  sir,  that  it  was;  my  recollec- 
tion is  that  it  was. 

Q.  Now,  how  did  you  commence  that  interview  with  Mr.  Beecher  that 
night  ?  A.  Well,  I  said  to  him  that  I  thou<rht  that  he  would  consider  the 
subject  of  it  a  strange  one;  that  his  judgment  would  say  that  it  was  rather 
a  strange  interview;  and  I  recalled  something  of  the  Cfmversation,  I  think, 
of  the  previous  evening  to  him,  and  I  said  to  him,  **  You  got  Theodore's  per- 
mission last  night  to  go  down  and  see  bis  wife,  and  you  procured  from  her  a 
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retraction  of  her  confession,  and  you  procured  what  I  must  term  a  lie,  and  I 
think  you  are  guilty  of  great  meanness  in  doing  that;  I  think  you  are."  I 
told  him  that  I  had  received  a  note  from  Theodore  in  the  morning,  asking 
back  tiie  confession  of  his  wife,  and  that  I  had  seen  Theodore,  and  that  he 
was  very  angry  about  Mr.  Beechcr's  conduct — about  his  conduct — and  I  said, 
**Mr.  Beechcr.  I  didn't  see  much  of  the  guidance  of  God  in  what  you  did, 
but  at  the  same  time,  there  may  be  a  Providence  in  it  after  all.  I  have  come 
for  that  retraction.  I  think  you  had  better  give  it  up  to  me.  I  will  barn 
both  the  confession  and  the  retraction  in  your  pre.<»ence,  if  you  choose,  or  I 
will  hold  both;"  and  I  r^ad  to  him  the  letter  which  Elizabeth  Tilton  bad 
either  sent  or  given  to  me,  and  I  read  also  a  letter  which  Theodore  Tilton 
had  given  to  me,  dated  *'  Midnight,"  in  which  his  wife  informed  him  of  the — 
whatever  you  call  it — recantation. 

Mr.  Ecnrta. — Those  letters  are  in  evidence. 

The  Witness. — 1  believe  so,  yes;  and  he  said  to  me  that  this  recantation 
would  be  his  only — would  be  the  only  defense  of  his  family — I  am  giving  his 
language  as  nearly  as  I  recollect  it,  sir — would  be  the  only  defense  of  his  family, 
in  case  he  was  attacked;  and  I  said  to  him:  '*Mr.  Beecher,  I  don't  see  how 
you  have  erred  as  you  have;  I  don't  understand  it;  you  have  had  criminal 
connection  with  Mrs.  Tilton,  and  you  go  down  and  you  get  this  paper;  I  don't 
see  how  you  could  have  performed  two  such  acts.  Mr.  Tilton's  disposition, 
last  night,  when  I  went  home,  or  when  I  saw  him  after  going  home,  was  peace- 
ful. He  said  that  no  matter  what  might  come  to  himself,  he  would  protect 
his  wife  and  family,  intended  to  do  that,"  and  Mr.  Beecher  then  said  to 
me  with  great  sorrow,  weeping,  that  he  had  loved  Elizabeth  Tilton  very  much; 
that  through  his  love  for  her,  if  he  had  fallen  at  all,  he  had  fallen;  that  the 
expression,  the  sexual  expression  of  that  love  was  just  as  natural  in  his  opinion 
— he  had  thought  so — as  the  language  that  he  used  to  her;  that  if  he  had 
fallen  at  all,  he  had  fallen  in  that  way,  through  love  and  not  through  lust,  or 
words  to  that  effect,  and  he  said 

Mr,  Tracy. — Now,  witness,  excuse  me. 

The  Witnesii. — And*  he  said,  '*This  will  be  my  defense:  my  only  defense, 
in  case  I  was  attackcil  but  with  you  I  throw  myself  upon  your  friendship 
and  upon  what  I  really  believe  to  be  your  desire  to  do  the  best  for  all  pirtics;" 
and  as  I  was  leaving  him,  he  said,  as  nearly  as  I  c:m  recollect — afterward  the 
language  made  great  impression  upon  me — that  he  felt  that  he  was  upoii  the 
brink  of  a  moral  Niagara,  with  no  power  to  save  himself,  an<l  he  wanted  me 
to  save  him,  and  that  is  the  substance  of  the  interview  as  nearly  as 

Mr,  Morris. — Wantec^youto  save  him  ?  A.  Yes,  sir;  and  he  gave  me  back 
the  retraction. 

Q.  Now,  will  you  explain  to  the  Court  and  jury  how  it  happened  that  in  re- 
peating Mr.  Beech er*s  remarks,  you  first  said  that  he  said  his  expression  toward 
Mrs.  Tilton — correcting  yourself,  you  said  his  sexual  expression  toward  Mrs. 
Tilton — will  you  tell  us  how  it  happened — intercourse,  I  mean;  intercourse — 
expression.  Will  you  explain  to  the  Court  and  jury  hr)W"  it  was  that  you 
made  the  slip  ?  A.  I  don't  understand  the  slip.  If  you  will  explain  it, 
8irf 
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Q.  Id  repeating  Mr.  Beecber's  language  on  this  occasion,  you  first  said 
that 

Mr,  Shearman. — He  considered  his  expression — then  he  stopped  and  said,  his 
*'  sexual  expression  of  his  love  for  Elizabeth. '^    Those  were  the  exact  words. 

Mr,  Tracy. — Can  you  tell  how  that  happened— why  you  repeated  it  in 
that  way  ?    A.  Here,  in  this ? 

Mr,  Tracy, — Yes,  sir.     A.   Well,  I  dropped  a  word ;  that's  all,  sir. 

Q.  That  is  your  answer;  you  dropped  the  word  ?  A.  I  meant  to  say 
precisely  what  I  did  say — ^his  sexual  expression — that  his  sexual  intercourse 

Q.  Are  you  aware  that  you  made  exactly  the  same  mistake  on  your  direct 
examination  ?    A.  No. 

Q.  You  are  not  are  aware  of  that  fact  ?  A.  No,  sir.  [Book  produced 
and  referred  to  by  Mr.  Tracy.] 

Mr.  Mon-is. — Now,  if  that  is  to  be  read,  I  ask  that  it  be  read  from  the 
original  stenographic  notes,  because  they  are  incorrectly  printed;  and  that  is 
not  the  only  instance. 

Judge  Neilson. — Errors  will  creep  into  the  press. 

Mr.  Morris. — There  is  one  in  this  case. 

AFTERNOON    SESSION. 

Mr.  Tracy. — At  what  stage  of  that^conversation  did  you  read  Mrs.  Ti1ton*8 
letter  requesting  a  return  of  the  retraction  ? 

Mr.  Morris. — They  will  be  here  in  a  few  minutes. 

Mi\  Tracy. — Do  you  remember  whether  that  letter  was  in  an  envelope  ? 
A.   I  think  it  was  in  an  envelope,  addressed  to  me,  sir. 

Q.  Have  you  got  the  envelope  ?  A.  I  don't  know,  sir,  whether  it  is  among 
the  papers  or  not.  All  the  papers  that  I  have  got  I  have  handed  to  Judge 
Morris. 

Q.  Do  you  know  whether  the  direction  of  that  envelope  was  in  Mrs.  Til- 
ton's  handwriting  ?    A.  I  do  not  know. 

Q.  Have  you  got  the  envelope  ?     A.  No. 

Q.  Can  you  get  it  ?     We  would  like  it  if  you  have  it. 

Mr.  Marris. — We  haven't  the  envelope ;  I  have  never  seen  it. 

Q.  Do  you  know  what  became  of  it  ?  A.  I  suppose  it  was  torn  off  and 
destroyed,  sir. 

Q.  Do  you  say  it  was;  have  you  any  recollection  on  that  subject  ?  A.  No 
distinct  recollection;  if  the  envelope  is  not  there  it  was  destroyed — if  it  is  not 
among  the  papers. 

Q.  You  don't  know  whether  it  is  among  the  papers  or  not  ?  A.  I  don't 
know,  sir;  I  don't  recollect  whether  it  is  or  not;  I  have  handed  Judge  Morris 
uU  the  papers  that  I  have  got. 

[After  some  further  conversation,  Mr.  Morris  replied  that  he  had  searched 
for  the  envelope,  but  had  not  got  it,  and  had  never  seen  it.] 

Q.  At  what  stage  of  the  interview  with  Mr.  Beecher  on  that  night  did  you 
read  to  him  that  letter  ?  A.  I  think  I  read  it  to  him  after  I  read  to  him  the 
letter  of  Mrs.  Tilton  to  her  husband  informing  him  of  the  fact. 
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Q.  You  read,  then,  what  we  call  the  explanaaion  of  the  retraction,  finit  t 
\.  Yes,  sir. 

Q.  And  then  read  her  letter  requestiog  its  rctarn  ?  A.  Yes,  sir ;  after 
that,  I  think ;  that  is  the  best  of  my  recollection. 

Mr,  Tracy. — I  want  that  letter. 

Mr.  Morris. — I  can  give  you  the  printed  one;  there  it  is  [handing  Mr. 
Tracy  a  book  J. 

Mr.  Ecartn. — Well,  yon  will  have  the  original  here? 

Mr.  Morr'iH. — Yes,  sir. 

Q.  I  understand  you  to  say  that  you  told  Mr.  Beecher  that  if  he  would 
surrender  that  retraction  you  would  destroy  the  accusation — what  I  call  an 
accusation,  and  you  call  Mrs  Tilton's  confession — you  would  destroy  that 
paper  and  the  retraction  in  his  presence  ? 

Mr.   Beach. — Xo,  that  was  not  the  statement. 

Judge  Xeilson. — He  said  he  would  destroy  both,  if  Mr.  Beecher  de- 
sired it. 

Mr.  FulUrtim. — No.    I  beg  your  Honor's  pardon  I 

Mr,  Erarttt. — We  understand  him  to  have  said  so. 

The  Witness. — I  said  to  Mr.  Beecher  that  if  Mr.  Beecher  desired 

Q.  You  would  destroy  it  ?     A.  Yes,  sir. 

Q.  What  did  Mr.  Beecher  say  to  that  ?  A.  He  said  that  if  any  accusa- 
tion was  made  against  him  that  this  retraction  would  be  the  only  defense 
which  his  faiyily  would  have — words  to  that  effect. 

Q.  And  then  did  you  tell  him  that  if  you  did  not  destroy  it  you  would 
keep  them  both  together  ?  A.  I  told  him  I  would  keep  the  retraction  and 
keep  the  C(mfession ;  yes,  sir. 

Q,  So  that  one  should  never  be  seen  without  the  other  f  A.  So  that  one 
should  never  be  seen  without  the  other  ? 

Q.  You  said  you  w^ould  keep  them  together  ?  A.  I  told  him  I  would  keep 
both;  I  did  not  use  the  word  **  together.'' 

Q.  Preserve  botii  ?    A.  Preserve  both. 

Q.  Didn't  you  mean  by  that  to  be  understood  that  they  should  not  be 
separated  ?    A.  I  meant  that  I  should  keep  them  both  in  my  possession. 

Q.  Didn't  you  mean  by  that  to  be  understood  by  Mr.  Beecher  that  those 
two  papers  should  never  be  separated  ? 

Mr.  Beach. — Why,  sir,  that  does  not  convey  any  intimation  to  the  witness 
of  what  the  counsel  desires  to  be  answered.  They  were  separate  papers. 
Does  he  mean  that  they  siiould  be  annexed  together  and  never  detached,  the  one 
from  the  other,  or  that  the  one  should  never  be  shown  without  the  other  ?  It  is 
impossible  to  answer  a  question  of  that  character  without  more  discrimination. 

Mr.  Evarts. — We  understand  all  that.  This  witness  has  said,  **  I  said  to 
Mr.  Beecher,  1  will  destroy  them  both  or  keep  them  both,"  and  Mr.  Beecher 
said,  **  this  retraction  \vill  be  the  only  evidence  against  the  charge."  Now,  the 
question  is,  *'  Did  you  mean  by  saying  that  you  would  keep  them  both,  that 
you  would  keep  them  so  that  one  did  not  appear  v\ithout  the  other?" 

Mr.  Beach. — Well,  that  is  \vell  enough. 

JuPQB  Neilson.— How  Is  that,  Mr.  Moulton  ?    Say  yes  or  no  to  that 
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A.  I  can  not  answer  yes  or  no  without  an  explanation  to  that.  That  I  would 
keep  them  both — ^I  said  that  I  would  destroy  them  both  in  his  presence  if  ho 
desired,  or  I  would  keep  both;  I  would  keep  both  papers;  not  necessarily 
together,  but  keep  them  both  safe,  not  to  be  made  public,  either  of  them. 
That  is  my  understanding,  sir. 

Mr,  Tracy. — Did  you  intend  to  be  understood  that  you  would  keep  those 
papers  so  that  one  should  not  be  shown  without  the  other,  or  should  not 
appear  without  the  other  ? 

Mr.  Beach, — The  question  is,  sir,  what  the  witness  meant  at  that  time  f 

Mr,  Tracy. — Yes,  sir. 

Judge  Neilson.^^ Answer  that. 

A.  I  meant  to  keep  both  of  those  papers  sacredly,  the  recantation  for  Mr. 
Beecher's  sake,  and  the  confession  for  Mr.  Til  ton's  sake,  who  had  given  them 
to  me.  That  is  what  I  meant.  My  idea  was,  when  I  said  that — my  idea  was 
that  this  confes!?ion  never  should  be  made  against  Mr.  Beecher  without  his 
having  the  recantation  to  meet  it  with.     That  is  what  I  meant. 

Q.  And  that  they  should  not  be  shown  and  separated,  so  that  one  should 
appear  without  the  other  ? 

Mr,  Beach — That  is  not  a  question. 

Mr,  Tracy. — Yes,  sir. 

Mr,  Beach. — No,  that  is  not  a  question;  that  is  a  declaration  of  the 
counsel. 

Q.  Did  you  so  mean  to  be  understood  that  one  of  these  papers  should  not 
be  shown  or  appear  })efore  the  public  without  the  other  ?  A.  I  meant  that 
Mr.  Beecher's  recantation  which  he  handed  me  should  be  used  by  him  in  his 
defense  in  case  an  attack  was  made  up(m  him  upon  the  basis  of  the  other 
paper.  That  is  it,  sir;  if  the  other  paper  was  used  he  should  have  his  to  use 
aguinst  it.     I  try  to  explain  it,  sir. 

Q.  Didn't  you  also  mean  that  that  paper  should  be  preserved  so  that  if 
any  attack  ever  was  mude  upon  him,  the  recantation  should  appear  to  be  a 
retraction  of  the  accusation. 

Mr,  Beach, — That  is  arguing,  sir,  in  regard  to  the  effect  of  the  paper;  I 
object  to  that  question. 

Judge  Neilson — Let  him  answer  that.* 

■ 

*  A  promise  is  to  be  interpreted  in  that  sense  in  which  the  promisor  knew 
that  the  promis»?t*  understood  it.  BarUjuo  v.  St'Mt  (34  N.  Y.  4o).  See  also 
WtUeH  V.  Yatoi  (44  N.  V.  o35;.  In  the  case  of  threats,  the  testimony  of  the  per- 
son threatened  is  udmissil)le  to  show  the  meaning  of  the  threat  according  to  his 
understandiDg  of  it. 

In  Htgiiia  v.  Heady  (4  Cox,  Cr.  Cases  24^3,  Circuit,  18)0.  Erlb.  J.),  on  an 
indictment  for  sending  a  threatening  letter,  it  wjus  hrld  that  the  prosecutor  when 
testifying  may  l)e  asked,  if  the  letter  bo  ambiguous,  whiit  he  cons  dered  was  the 
meaning  of  the  letter.  "  Unless  the  law  went  so  far  as  to  make  it  puuidhable  io 
create  that  fear  by  any  language  the  author  knew  would  create  that  tear,  the  law 
would  be  powerless.  Tne  very  fact  of  saying  ironically,  *  I  don't  sny  you  are  a 
thief,'  could  be  expre.<»ed  in  such  a  way  as  to  make  anybody  understand  that  the 
party  meant  to  make  that  charge  ;  and  althouirh  there  mighi  be  no  ningle  wor«i  in 
the  letter  which  by  itnelf  would  appear  to  mean  so  to  a  stranger,  yet  the  party 
receiving  it  would' perfectly  well  understand  it.  The  jury  must  be  >atistied  that 
when  he  wrote  those  words  *  i'ou  will  sutfc*r  as  before,'  the  writer  intended  to 
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The  Witness, — ^I  can  answer  it  with  an  explanation.  I  meant  that  they 
should  both  be  presented  together  or  both  be  destroyed  together. 

JuDGB  Neilbon. — I  understood  you  virtuallv  to  have  saik  that  before, 
[To  Mr.  Tracy.]     Go  on,  now. 

Q.  When  you  offered  to  destroy  those  papers  in  Mr.  Boecher's  presence, 
had  you  the  authority  of  Theodore  Tilton  to  make  that  offer  ?  A.  I  don't  re- 
member that  I  had. 

Q.  Do  you  mean  to  say  that  you  had  not  ?  A.  According  to  the  best  of 
my  recollection,  sir,  1  had  not. 

Q.  Then  do  you  mean  to  be  understood  us  saying  that  you  received  from 
the  hands  of  Theodore  Tilton  that  accusation  of  his  wife  against  Mr. 
Beecher,  smd,  having  pledged  your  friendship  to  Mr.  Beecher  the  night 
before,  you  took  it  to  him  and  offered  to  destroy  it  without  the  authority  or 
permission  of  Theodore  Tilton  ?  A.  On  my  own  responsibility  I  think  I  did 
that,  sir. 

Q.  And  you  would  have  destroyed  it  that  night  ?     A.  Yes,  sir;  I  would. 

Q.  Would  that  have  bound  Mr.  Tilton  to  any  course  on  that  subject  ? 

Mr.  BeacJi. — I  object  to  that. 

Q.  Did  you  so  understand  ? 

Mr.  FuUerton. — I  object  to  that. 

Judge  Neilson. — I  rule  that  out. 

Mr.  Ecarts. — We  except,  if  your  Honor  please. 

Judge  Neilson. — The  witness  gives  a  certain  answer,  the  words  of  which 
convey  a  certain  meaning,  and  it  is  our  business  to  interpret  the  meaning  of 
the  words  used ;  and  you  do  not  need  his  interpretation. 

Mr.  Epart8.—He  has  said,  if  your  Honor  please,  that  he  did  it  on  his  own 
responsibility. 

Judge  Neilson. — Yes;  and  in  the  same  connection,  that  he  had  no  au- 
thority from  Mr.  Tilton. 

Mr.  Evartg, — Now,  I  want  to  get  that  distinctly. 

Judge  Neilson. — He  has  given  it.  There  is  nothing  gained  by  repeat- 
ing it. 

Mr,  Ecarts. — If  your  Honor  will  allow  me,  I  want  to  have  no  escape  from 
the  act  that  had  been  done.  There  was  nothing  in  that  act  that  would  have 
bound  Mr.  Tilton  to  any  suppression  whatever. 

Judge  Neilson. — The  paper  would  have  been  destroyed;  that  is  alL 

Mr.  Evarts,  —I  am  not  discussing  what  the  effect  of  the  thing  is.      There 

create  in  the  mind  of  the  party  receiving  the  letter  the  fear  that  his  house  would 
be  burned  down.  Evidence  might  be  offered  that  under  tlie  particular  circum- 
stances the  words  had  not  their  ordinary  meaning,  but  the  meaning  imputed  to 
them  on  the  record,  and,  therefore,  the  witness  might  be  asked  whether  he 
understood  the  meaning  to  be  that  which  the  record  imputed." 

In  People  V.  McDaniels  (1  Park  Cr.  H.  198),  on  a  prosecution  for  robbery,  the 
prosecutor  was  allowed  to  testify  that  he  believed  the  prisoner  in  his  threats  to 
take  the  prosecutor  in  his  custody,  had  reference  to  a  charge  of  the  crime  against 
nature  previously  made  against  him,  antl  tliat  he  parted  with  his  money  out  of 
fear  of  being  taken  on  that  charge.  Held,  thtil  it  was  enough  if  the  language  the 
prisoner  used  was  intended  to  commuuicata  sueli  a  charge,  and  was  so  understood 
at  the  time  by  the  prosecutor. 
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was  nothing  in  that  act,  of  which  be  assumed  the  responsibility,  that,  by 
reason  of  anything  that  had  passed  between  Mr.  Tilton  and  himself,  would 
have  bound  Mr.  Tilton  not  to  renew  it  immediately. 

Mr.  Bea4ih. — That  is  it.  It  was  for  somebody  else  besides  the  witness  to 
determine  that. 

Mr.  Evarts, — Oh  I  no. 

Judge  Neilson. — Well,  we  have  got  this  down  distinctly  and  in  such  a 
way  that  it  can  not  be  evaded. 

Mr,  Tracy. — I  will  put  another  question,  your  Honor. 

Mr.  EvarU, — The  question  is  asked  and  ruled  out,  and  an  exception  is 
taken. 

Judge  Neilson. — Yes,  sir. 

Mr.  Tracy. — Did  Mr.  Tilton  know  that  you  bore  the  letter  to  Mr.  Beecher 
from  Mrs.  Tilton  ?  A.  My  best  recollection  is  that  I  showed  the  letter  to 
Theodore,  in  accordance 

Q.  Before  going  ?    A.  Yes,  sir. 

Q.  And  that  letter  called  for  the  return  of  tbq  papers,  that  they  might  be 
burned,  did  it  not  ? 

Mr.  Beach. — The  paper  will  show  for  itself. 

Mr,  Tracy. — Well,  I  am  waiting  for  it. 

Mr.  Beach. — You  have  got  it  in  print  before  you. 

Mr.  Bvarts. — We  want  the  original. 

Q.  Now,  sir,  didn't  you  say  to  Mr.  Beecher  that  Mr.  Tilton  knew  of  this 
letter  from  Mrs.  Tilton,  and  knew  that  you  came  with  it  to  request  the  return 
of  that  paper  ?  A.  I  do  not  remember  saying  any  such  thing ;  to  the  best  of 
my  recollection  I  did  not. 

Q.  Did  you  tell  Mr.  Beecher  that  the  object  that  Mrs.  Tilton  had  in  pro- 
curing the  return  of  those  papers  was  that  they  might  be  burned  ?  A.  I  read 
the  letter  to  Mr.  Beecher;  I  do  not  remember  saying  anything  further  than 
the  letter  itself. 

Q.  And  you  did  not  teU  him  whether  Mr.  Tilton  knew  of  that  letter  or 
not  ?    A.  I  do  not  remember  that  I  did,  to  my  recollection. 

Q.  Didn't  he  ask  you  ?    A.  I  don't  recollect  that  he  did. 

Q.  And  yet  you  say  that,  on  the  authority  of  this  letter,  you  would  have 
^  taken  the  responsibility  of  not  only  burning  the  retraction,  but  burning  a 
paper  which  you  had  received  from  the  hands  of  Mr.  Tilton  that  night  in  the 
presence  of  Mr.  Beecher  ? 

Mr.  FuUerton. — I  object  to  that. 

Judge  Neilson. — He  docs  not  say  upon  the  authority  of  that  letter. 

Mr.  Beach. — No,  sir. 

Judge  Neilson. — He  said  he  would  have  done  it. 

Q.  Would  you  have  done  it  upon  the  authority  of  that  letter  ? 

Mr.  FuUerton. — I  object  to  that. 

Mr.  Tracy. — There  was  no  authority  in  the  letter  in  respect  to  the  burning 
of  it — nothing  upon  that  subject. 

Judge  Neilson. — I  think  he  may  answer.  Answer,  Mr.  Moulton;  would 
you  have  done  it  under  the  authority  of  that  letter  ? 
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Mr,  Beach, — ^What  letter  do  yoa  refer  to  ? 

Mr.  Tracy,  —I  refer  to  the  letter  of  Mrs.  Tilton  asking  for  the  return  of 
these  papers,  that  they  might  be  destroyed,  which  letter  the  witness  says  mi 
shown  to  Theodore  Tilton  before  he  went  to  Mr.  Beecher'e  house  that  nigfal 

Judge  Neilson. — Now,  if  Mr.  Beecher  had  consented  to  the  destmctinii 
of  both  papers,  the  question  is,  whether  you  woulu  have  destroyed  them  upon 
the  authority  of  that  letter  which  you  had  taken  there  with  you,  or  uponyovr 
own  individual  responsibility  ?  A..  That  letter  would  have  infinenced  me 
somewhat  with  regard  to  it. 

Mr,  Tracy, — And  the  fact  that  Tilton  had  seen  it,  would  not  that  ha^e  in- 
fluenced you  also?  A.  I  think  my  own  thought  in  regard  to  ttc  transactioB 
would  have  influenced  me  more  than  either. 

Q  Now,  do  you  say  that  you  made  this  assurance  to  Mr.  Beecher,  that  if 
he  would  surrender  that  retraction  to  you,  and  permit  it  to  be  destroyed,  yoa 
would  destroy  it  with  the  accusation,  without  having  any  authority  from  The- 
odore Tilton,  or  knowing  from  Theodore  Tilton  in  any  manner,  whether, 
tf  that  was  done,  it  was  to  end  both  the  accusation  and  the  retraction  f  A.  I 
would  have  destroyed  the  papers  on  the  spot,  sir. 

Q.  I  didn't  ask  you  that,  sir.     [Question  repeated.] 

A.  Yes;  I  should  have  done  it  on  the  spot  without  any  aathority  from 
Theodore  Tilton. 

Judge  Neilson. — Your  answer  **  Yes,"  then,  answers  the  qnestioii  f 

Mr,  Tracy, — No,  sir. 

Mr,  Fulhrton. — No ;  that  would  be  wrong. 

Mr,  Beach. — The  questiim  is  not  very  perspicuous. 

Judge  Neilson. — [After  directing  the  answer  to  it  to  be  read.]  Do  ytn 
wish  to  add  anything  to  that  answer?    A.  No,  sir;  that  covers  it. 

Mr,  Tracy, — I  put  the  question,  whether  you  made  that  representation  to 
Mr.  Beecher  without  having  any  authority  from  Theodore  Tilton  ?  A.  I  dont 
recollect  that  I  had  any  authority  from  Theodore  Tilton. 

Q.  Then  you  mean  to  say  that  you  did  make  that  representation  to  him 
without  having  any  authority  ?    A.  Without  having  any  authority. 

Q.  Then,  did  you  know  of  anything,  in  case  that  retraction  had  been  de- 
stroyed, that  night,  which  would  have  prevented  Mr.  Tilton  from  renewing 
the  charge  the  next  day  ?    A.  Yes. 

Q.  You  did  »    A.  Yes. 

Q.  What  ?  A.  Mr.  Tilton's  own  expression  to  me  that  he  was  going  to 
save  his  family — that  he  did  not  want  any  harm  to  come  to  his  family.  That 
was  my  thought. 

Q.  And  that  you  understood  as  a  declaration  from  Theodore  Tilton  thst 
he  did  not  intend  to  make  public  this  accusation  against  Mr.  Beecher  f  A. 
Precisely. 

Q.  And  that  you  understood  from  Tilton  for  the  first,  when  f  A.  On  the 
night  of  the  30th. 

Q.  Before  you  went  to  Beecher  ?     A.  No,  sir. 

Mr.  Tracy,— l!h\s  is  the  letter  referred  to.  [Reading  '•Exhibit  1,"  which 
will  be  found  on  p.  344,  ante) 
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Q.  Now,  did  Mr.  Beecher  on  that  same  evening  have  any  talk  with  you  in 
rej^ard  to  the  stories  which  Bowen  had  told  against  Mr.  Tilton  ?  A.  On  the 
evening  of  December  31st  ? 

Q.  Yes.      A.  Not  on  the  evening  of  December  3 let,  as  I  recollect  now 
sir. 

Q.  Is  that  the  way  you  have  always  recollected  it  ?    A.  I  think  it  is. 
Q.  Please  look  at  this  book  where  I  have  marked  it,  and  see  if  that  will 
refresh  your  memory.     [Handing  witness  the  book.] 

Q.  Turn  over  the  page  also,  please,  and  look  at  that.  [Witness  refers  to 
the  page  indicated.]  I  will  ask  you,  did  not  Mr.  Beecher  tell  you  on  that 
occasion  that  he  had  sympathized  with  Bowen  and  had  taken  sides  with  him 
against  Tiltim  ?  A.  He  told  me — not  on  this  occasion;  it  was  on  the  evening 
of  December  the  30th ;  that  is  my  recollection  now.  I  think  this  is  a  mis- 
statement. 

Q.  He  told  you  that  ?    A.  Yes,  sir;  I  think  this  is  in  error  in  that  respect. 

Q.  As  to  the  date  only  ?    A.  Yes. 

Q.  That  it  occurred  on  the  evening  of  the  80th  ?  A.  Weil,  perhaps,  I 
don't  understand  all  of  your  question.      With  regard  to  Bowen  he  spoke. 

Q.  Yes;  let  me  have  no  misunderstanding  about  it.  You  now  say  that 
you  think  on  the  evening  of  the  30th,  Mr  Beecher  said  that  he  had  sym- 
pathized with  Bowen,  and  had  taken  sides  with  him  as  against  Tilton?  A. 
He  had  taken  sides  with  him  *bs  against  Tilton  ? 

Q.  Yes  ?  A.  Yes ;  that  he  had  taken  sides  with  him  as  against  Tilton,  and 
sympathized  with  Mr.  Bo  wen's  story, 

Q.  In  consequence  of  the  stories  which  were  in  circulation  in  regard  to 
him,  and  especially  the  one  specific  case  where  he  had  been  informed  that  Mr. 
Tilton  liad  had  improper  relations  with  a  woman  whom  he  named  ?  A.  Yes, 
sir;  that  did  not  occur  on  the  evening  of  December  the  30th,  that  occurred  on 
the  evening  of  January  1st,  if  my  memory  serves  me  right  now. 

Q.  That  part  occurred  on  the  evening  of  Jan.  1st  ?    A.  Yes,  sir. 

Mr,  Erarts, — The  whole  of  it  ?  A.  No,  sir;  [reading]  **  And  especially  of 
one  specific  case."     My  recollection  tells  me 

Mr,  Rtarts. — It  is  only  a  question  to  get  it  right. 

Mr,  Tracy, — Your  recollection  now  is  that,  recurring  to  what  he  had  told 

you  on  the  evening  of  the  30th  about  having  sympathized  with  Bowen  and 

*  taken  sides  as  against  Tilton,   he  added  that  he  did  it  on  account  of  these 

stories  in  regard  to  a  certain  woman?      A.    No;  that  on  Jan.  1st  he  spoke 

of  this  *'one  specific  case;  "  he  spoke  of  **one  specific  case"  on  Jan.  Ist. 

Q.  Now,  didn't  he,  on  the  evening  of  the  31st,  in  speaking  of  that  same 
thing,  offer  to  write  a  letter  to  Mr.  Bowen  taking  back  what  he  had  said  in 
regard  to  him  ?    A.  On  the  evening  of  December  3lBt  ? 

Q.  Yes.     A.  No,  sir. 

Q.  That  occurred,  you  say,  on  the  Ist  ?    A,  Yes,  sir. 

Q.  When  was  it  that  he  showed  you  the  draft  of  letter  for  that  purpose- 
that  he  proposed  to  write  Bowen  to  correct  what  he  had  said  about  that  ?  A. 
It  was  either  at  his  house  on  January  the  2d,  or  at  my  house  after  January 
the  2d. 
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Q.  Now,  do  you  mean  to  say  that  this  letter,  a  rough  draft  of  it,  was  not 
shown  you  either  on  the  evening  of  the  Slst  or  on  the  evening  of  the  1st  of 
January  ?  A.  Yes,  sir;  I  don't  mean  to  Ray  it  was  not  on  the  evening — ^yei, 
it  was  not  on  the  evening  of  the  Ist;  it  was  either  at  his  house  on  the  2d  of 
January  or  at  my  house  after  the  2d  of  January. 

Q.  Then  that  is  a  part  of  another  conversation  that  has  got  mixed  here,  is 
it  ?    A.  What  ifl  a  part  ? 

Mr.  Beach. — Got  mixed  where  ? 

Mr,  Evarts. — No  matter 

Mr.  Beacfi. — Yes,  it  is  matt<»r. 

Mr.  Evarts. — Let  him  refresh  himself  before  you  ask  him.  We  want  the 
facts  as  they  are. 

Q.  Did  he  tell  you  on  that  evening  at  any  time  ? 

Mr.  Bertch. — Wliat  evening  ? 

Mr.  Tracy. — Either  on  the  31st  or  the  Ist,  and  if  so,  which — or  the  80th, 
that  Mrs.  Beecher  and  himself  had  been  expressing  great  sympathy  towards 
Mrs.  Tilton,  and  taking  an  active  interest  with  her  against  her  husband  ?  A. 
Where  is  that,  sir  ? 

Q»  That  is  on  tlie  next  page  right  over,  after  the  signature  to  the  letter  ? 
A.  I  spoke  to  him  on  the  evening  of  December  31st,  about  certain  stories  that 
Theodore  Tilton  had  told  me  that  Mrs.  Beecher  W8S  circulating  against  him, 
and  to  the  best  of  mv  recollection,  Mr.  Beecher  said  to  me  that  Mrs.  Beecher 
received  her  information  from  Mrs.  Morse,  who  she  believed  to  be  a  <1angerou8 
woman,  and  yet  her  enmity  to  Theodore  Tilton  was  such  that  she  entered 
into  sympathy,  and  ho  sympathized  himself  with  those  stories. 

Q.  When  do  you  say  that  was — the  31st  ?    A.  Yes. 

Q.  Now,  what  were  those  stories  which  Mrs.  Beecher  had  received,  and 
with  which  she  and  Mr.  Beecher  sympathized  ?  A.  I  don't  remember,  sir, 
what  they  were. 

Q.  Don't  remember  anything  about  them  ?  A.  I  don't  remember,  sir, 
now ;  no,  sir,  I  don't  recollect  what  they  were. 

Q.  They  were  mentioned,  were  they  not  ?  A.  I  think  they  were  men- 
tioned subsequently;  I  do  not  think  they  were  mentioned  on  that  night  fully. 

Q.  Was  the  nature  of  them  spoken  of  ?  A.  I  do  not  remember  that  the 
nature  of  them  was  spoken  of  on  the  night  of  December  Slst,  sir. 

Q.  How  were  they  referred  to  ?  A.  As  stories  injurious.  I  told  Mr. 
Beecher  the  stories  that  Tilton  had  told  me  that  Mrs.  Beecher  was  circulating 
against  him. 

Q.  How  did  you  describe  them  ?  A.  I  think  as  infidelities.  I  think  I 
may  have  used  the  word  **  infidelity." 

Q.   What  else  did  you  say  ?    A.  That  is  all  that  I  recollect  now. 

Q.  The  infidelities  of  whom  ?     A.   Of  Mr.  Tilton. 

Q.  Were  the  names  of  the  persons  mentioned?  A.  No;  no  names  were 
mentioned  that  night. 

Q.  No  names  were  mentioned  that  ni«^ht  at  all  ?     A.  No,  sir. 

Q.  What  did  you  say  to  Mr.  Beecher  about  those  stories  ?  A.  I  told  him 
those  stories  ought  to  be  stopped. 
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Q.  What  else  did  you  say  about  them  ?  A.  I  don't  remember  saying  any- 
thin*;  else. 

Q.  Did  you  tell  him  that  they  ought  to  be  stopped  becaose  they  were 
false  ?    A.  I  dou't  think  I  said  that  they  were  false. 

Q.  Did  you  say  anything  about  their  truth  or  falsity  ?  A.  I  don't  think  I 
did. 

Q.  Did  you  mean  that  Mr.  Bcecher  should  understand  you  as  saying  that 
these  stories  should  be  stopped  even  if  they  were  true  and  you  believed  them 
to  be  true  ?     A.  No. 

Q.  Well,  then,  didn't  you  say  that  these  stories  were  untrue  and  should  be 
8topj)ed  ?  A.  No,  I  did  not  on  that  occasion;  I  don't  remember  saying  that 
they  were  untrue. 

Q.  Did  you  say  anything  on  the  subject,  whether  they  were  true  or  not  ? 
A.  I  told  him  that  those  stories  ought  to  be  stopped.  That  is  all  I  remem- 
ber having  said.     I  am  giving  all  that  I  remember. 

Q.  And  gave  no  reason  whatever  why  they  should  be  stopped  ?  A.  1 
don't  rem  ember  that  I  did,  sir. 

Q.  Did  you  intend  to  leave  an  impression  on  Mr.  Beecher's  mind  that  tboae 
stories  were  true  ?    A.  No,  sir. 

Mr.  FuUertoji, — I  object  to  that. 

Q.  You  did  not  ?    A.  No,  sir. 

Mr,  FuUerton. — That  is  a  form  of  question  very  frequently  put,  and  it  is 
improper. 

Q.  Did  you  intend  to  leave  upon  his  mind  an  impression  that  you  believed 
them  to  be  untrue  ? 

Mr.  FuIUrfon. — I  object  to  that. 

Judge  Neilson. — If  he  said  anything  on  the  subject  he  can  speak;  other- 
wise not. 

Mr.  Tracy. — Then  I  understand  your  Honor  as  excluding  the  question. 

Judge  Neilson. — Yes,  in  that  way.  If  he  said  anything  on  the  subject 
he  can  speak  about  it. 

Mr.  Evarta. — We  have  had,  I  think,  if  your  Honor  please,  this  question 
answered  before.  You  will  observe  that  a  witness  speaking  of  a  conversation 
that  took  place  four  years  ago,  begins  by  saying  that  he  doesn't  profess  to  give 
ever)'  word — of  course  we  understand  that — but  to  give  the  entire  purport  of 
it.  Very  well.  Now,  «s  it  is  the  purport  that  he  undertakes  to  give,  we  can 
not  exhaust  the  testimony  by  saying:  **  Did  you  use  these  words,"  or  **  those 
words,"  but,  "  Was  the  purport  of  what  you  said  to  him  such  as  to  leave  an 
impression  on  iiis  mind  that  the  stories  concerning  which  you  were  talking  to 
him  were  true  or  false  ?" 

Judge  Neilson. — That  would  be  proper  as  rolling  for  something  more 
than  mere  intent  and  construction,  because  it  would  cover  words  that  were 
used  or  might  have  been  used. 

Mr.  Ecarts. — Was  the  purport  of  what  you  said  to  him  such  as  to  leave  on 
his  mind  the  impression  that  you  thought  those  stories  were  true,  or  that  you 
thought  they  were  not  ? 

Mr.  FuUerton. *~-1{q  has  already  given  the  purport. 
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Judge  Neimon. — ^I  think  he  has. 

Mr,  FulUrton. — Is  not  the  jury  to  be  the  judge  of  the  intent  from  the  pur- 
port ? 

Judge  Neilbon. — I  think  so. 

Mr.  FuJlerton. — It  seems  extraordinMry  if  they  have  a  right  to  go  throngh 
with  a  long  cross-examination  of  this  witness  as  to  what  the  purport  of  his 
language  was,  and  after  that  go  thiough  with  it  and  ask  what  intent  he  had 
in  rising  it,  and  whether  it  was  to  produce  such  a  result  upon  the  mind  of  the 
listener.  Why,  if  your  Honor  please,  the  jury  are  to  judge  of  the  intent  from 
the  language  itself,  or  the  purport  of  it,  jis  given  by  the  witness.  It  is  a  great 
waste  of  time,  in  my  judgment,  as  well  as  a  violation  of  the  legal  rule. 

Mr.  Beach, — It  is  more  than  a  waste  of  time,  your  Honor. 

Mr.   Fullert4)n. — Yes,  it  is  an  evil  example. 

Mr.  Beach. — Your  Honor  will  permit  me  to  add  this  observation  :  Where 
this  witness  is  unable  to  give  the  language  of  a  conversation  to  which  his 
Attention  is  directed,  it  is  proper  to  ask  him  what  was  the  subtftAnce  of  what 
was  said  upon  the  occasion.  This  question  goes  further.  It  asks  not  only 
WiJftt  was  the  substance  or  the  purport  of  the  conversation,  but  it  asks  the 
witness  also  to  give  his  judgment  or  opinion  whether  that  purport  had  the 
effect  of  leaving  upon  the  mind  of  Mr.  Beecher  a  certain  impression.  Now, 
that  is  usurping  the  office  of  the  court  and  the  jury,  sir.  It  is  not  for  this 
witness  to  say  what  would  be  the  impression  or  the  effect  of  the  langaage.  or 
the  substance  of  the  language  as  given,  upon  the  hearer.  That  is  for  the 
jury  to  say,  and  it  is  to  that  part,  ihat  feature  of  the  question,  that  we  re- 
spectfully submit  the  objection  lies. 

Judge  Neilbon. — Now,  repeat  this  question.  I  think  many  of  these  in- 
terrogatories are  very  extreme,  especially  when  they  require  the  witness  to 
state  what  impression  he  intended  to  convey,  or  what  his  intent  was. 

[The  question  put  by  Mr.  Kvarts  was  then  read,  allowed,  and  exception  by 
plaintiff  was  taken.] 

The  WitncM. — No,  sir;  the  purport  was  not  to  leave  upon  his  mind  that 
impression.  The  purport  was  to  leave  upon  his  mind  the  impression  that 
thev  were  untrue,  rather  than  that  thev  were  true. 

Q.  Now,  the  two  papers  that  you  received  that  night,  and  had  with  yon 
at  Mr.  Beecher's,  the  accusation  and  the  retraction — will  you  give  the  history 
of  those  two  papers  from  that  time  forvvard  ?  A.  I  will  give  that,  sir,  as 
nearlv  as  I  can.  I  took  the  recantation  back  to  Theodore  Tilton — back  to 
my  house  and  found  Theodore  Tilton  th<!re,  and  read  it  to  him,  and  may  have 
handed  it  to  him  to  read,  for  aught  I  know,  and  then  I  put  the  papers,  the 
confession  and  the  recantation,  into  my  bureau  drawer,  and  then  had  it 
locked  up  in  the  safe  after  that,  over  in  New  York.  After  the  tripartite 
covenant  was  signed.  Mr.  Tilton  wanted  the  confession,  as  he  said,  as  an  act 
of  good  faith  towards  his  wife,  and  I  Q^ve  it  to  him  and  it  was  destroyed;  at 
least  he  told  mo  that  his  wife  destroyed  it. 

Q.  That  he  gave  it  to  her  and  he  saw  her  destroy  it?  A.  V.s,  sir;  so  I 
understood  it 

Q.  When  was  that?     A.  I  think  the  "tripartite  covenant"  was  in  April, 
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1872;  I  think  bo;  and  it  was  a  day  or  two  after  that,  perliaps  two  days  after 
that,  that  I  gave  to  him  the  confession. 

Q.  From  that  time  to  the  present  where  has  the  retraction  been  ? 

Mr.  FulUrton. — One  moment.    That  other  question  is  not  answered. 

Mr.  Evarts. — He  didn't  ask  it. 

Judge  Neilson.— He  asked  for  the  history  of  both  papers;  the  witness 
has  given  the  history  of  one. 

Mr,  Tracy. — Yes,  he  says  they  were  both  together  in  his  safe  up  to  that 
time.  Now,  my  question  is,  what  became  of  the  retraction  afterwards  ?  A. 
I  locked  it  up  in  my  tin  box,  sir.  and  kept  jt. 

Q.  Where  ?    A.  In  my  bouse. 

Q.  Until  when  ?  A.  I  think  until  I  published  this  statement,  sir;  I  used 
it  in  this  statement— in  the  first  statement. 

Q.  After  that  what  was  done  with  it  ?  A.  I  think  before  that  I  showed 
it  to  you  at  my  house  one  night  after  the  publication  of  the  WoodhuU  story. 

Q.  Yes.     A.  And  then  I  put  it  back  into  the  box  and  kept  it. 

Q.  Kept  it  ?    A.  Yes,  sir. 

Q.  You  say  you  kept  it  in  a  box  until  about  the  time  that  you  published 
this  statement  on  the  4th  of  August,  and  now  where  has  it  been  since  ?  A. 
Been  in  my  possession — been  in  the  box. 

Q.  Well,  is  it  in  your  possession  now  ?  A.  It  was  handed  to  Judge 
Mon-is  amongst  the  other  pai)ers. 

Q.  When  was  it  handed  to  Judge  Morris  ?  A.  It  was  handed  to  Judge 
Morris  since  tl)is  suit  was  commenced. 

Q.  Is  it  in  your  possession  now,  or  Mr.  Tilton's,  which  ?  A.  In  Judge 
Morris'. 

Q.  Well,  Judge  Morris  is  Mr.  Tilton's  counsel,  isn't  he,  in  this  suit  ?  A. 
Yes,  sir;  he  is  Mr.  Tilton's  counsel. 

Q.  Then  you  mean  to  say  that  you  kept  this  retraction  until  Theodore  Til- 
ton  brougiit  a  suit  against  Mr.  Beecher,  and  then  you  surrendered  it  to  his 
counsel,  do  you  ? 

Judge  Neilson. — That  question  is  quite  unnecessary.  The  fact  appears 
distinctly  without  that  question. 

Mr.  Evarts. — If  your  Honor  please,  there  are  a  variety  of  papers  in  the 
hantls  of  these  gentlemen,  and  very  properly.  We  do  not  know  whether  they 
are  in  their  hands  as  counsel  of  Mr.  Tilton 

Judge  Neh^son. — Well,  the  witness  has  answered  as  to  this  paper  all  he 
can  say,  I  suppose. 

Mr.  Evarts. — We  do  not  know,  if  your  Honor  please,  until  we  learn  from 
people  who  can  speak  on  the  subject,  whether  these  papers  that  are  now  here 
and  produced  and  handed  to  this  witness  are  in  the  possession  of  this  plaintiff, 
or  only  in  the  possession  of  these  gentlemen  for  this  witness. 

Judge  Neilson. — The  inquiry  is  as  to  this  one  paper  which  he  states  he 

took  at  a  certain  time  and  gave  to  Judge  Morris;  and  the  fact  appears  that 

Mr.  Morris  is  one  of  the  attorneys— engaged  as  one  of  the  conusel  for  the 

plaintiff. 

Mr.  Evarts. — ^Yes,.  sir;  that  is  so. 
L— 37 
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Judge  Nbilbon. — This  witness  gave  him  that  paper.     That  covers  all  that 

the  question  called  for. 

Mr,  Evarts, — Are  we  to  understand,  then,  that  all  these  papers  that  he- 
lonp:  to  this  witness  and  were  placed  in  his  hands  by  either  party,  and  are 
beinpr  produced  here  by  the  counsel,  are  in  Mr.  Tilton's  hands  ? 

Mr,  Fullerton. — The  gentleman  can  understand  what  he  likes. 

Mr.  EvfirU. — We  want  to  ask  the  question  about  it. 

Mr.  Fullerton. — You  have  asked  it  and  he  has  answered  it.  The  question 
is  whether  you  will  Icurn  a  thing  by  its  being  said  once  or  twice,  or  whether 
he  will  repeat  a  thing  until  you  ymlerstand  it. 

Mr.  Evartu, — If  your  Honor  please,  that  is  not  the  question.  If  he  answered 
once  that  he  put  it  in  Mr.  Morris'  hands  as  Mr.  Tilton's  counsel,  that  is 
enough,  but  if  he  merely  answered  **I  put  it  in  Mr.  Morris' hands, "  why, 
then,  we  have  no  other  evidence  about  this  paper  than  we  have  about  all  these 
papers,  that  they  come,  and  very  properly — from  Mr.  Morris'  hands.  The 
question  is  whether  Mr.  Morris  holds  them  for  him  or  for  Mr.  Tilton,  by  his 
authority. 

Mr,  Beach. — Why  don't  you  ask  him  that  ?  ' 

Mr.  Evartft. — Well,  that  is  our  question. 

Mr.  Beach. — No,  that  is  not  the  question. 

Judge  Neilsox. — I  thought,  when  I  interrupted  you,  that  you  were  put 
ting  a  question  that  has  been  distinctly  answered. 

Mr,  Tracy, — I  was  not  intending  to  put  a  question  that  had  l)een  an- 
swered. I  did  intend  to  put  a  question  to  the  witness  which  would  call 
for  an  answer,  that  is,  *'  Did  you  place  these  papers  in  the  hands  of  Mr.  Mor- 
ris as  Mr.  Tilton's  counsel  in  this  case  ? " 

Mr.  FulUrton, — That  is  not  the  question  that  was  asked. 

Judge  Neilson. — The  question  ssked  would  emphasize  what  has  been 
said  before  as  to  his  intention. 

Mr.  Fullerton, — And  it  is  a  re-hash  of  the  whole  testimony  on  that 
subject. 

Mr,  Tracy. — I  ask  whether  you  placed  this  paper  in  the  hands  of  Mr. 
Morns,  as  the  attorney  of  Mr.  Tilltm  in  this  case  ?  A.  No,  sir;  I  did  not 
place  it  in  Mr.  Morris'  hands  as  the  attorney  of  Mr.  Tilton  in  this  case;  I  re- 
ceived a  subpoena  from  your  office,  and  have  consulted  with  Judge  Morris 
about  the  terms  of  the  subpoena,  and  have  handed  him  my  papers,  and 
amongst  others  this  paper. 

Q.  And  you  never  put  it  in  his  hands  before  ?  A.  I  do  not  recollect  that 
I  ever  did,  sir. 

Q.  Do  you  remember  that  you  did  not  ?  A.  To  the  best  of  my  recollec- 
tion (  did  not. 

Q.  Then  you  mean  to  say  that  the  paper  is  still  in  your  hands,  under  this 
subpoena  ?  A.  I  understand  it  to  be  so.  I  understand  that  that  paper  is  for 
production  in  this  court. 

Q.  What  was  the  exact  date  when  you  delivered  this  to  Mr.  Morris  ?  A, 
I  don't  remember,  sir. 

Mr.   Evartn, — Since  the  trial  commenced  ?     A.  Yes,  sir;  I  have  under- 


Jan.  So,  1876.]  OROaH-EXAMtNATlOlf,  6*0 

taken  to  give  Judge  Morris  all  the  papers  called  for  by  your  subpoana.   I  have 
undertaken  to  do  that. 

Mr,  Tracy, — Mr.  Tilton  asked  for  this  accusation,  that  it  might  be  de- 
stroyed, and  you  surrendered  it  to  him  for  that  purpose?  A.  Yes,  sir;  Mr. 
Tilton  asked  for  it  that  it  might  be  destroyed. 

Q.  And  you  surrendered  it  to  him  for  that  purpose  ?  A.  Yes,  sir,  after 
the  tripartite  covenant,  in  April,  1872. 

Q.  Now,  Mr.  Moulton,  you  have  made  and  published  two  public  state- 
ments, have  you  not,  touching  this  matter  ?    A.  Yes,  sir. 

Q.  Both  made  after  the  publication  of  Mr.  Beecher's  statement?  A. 
Both  made  after  the  publication  of  Mr.  Beecher's  statement. 

Q.  Where  were  those  statements  prepared  ?  A.  Those  statements  were 
prepared  by  General  Butler 

Q  I  didn't  ask  by  whom  they  were  prepared;  I  asked  where  they  were 
prepared  ?  A.  They  were  prepared,  sir,  at  Bay  View,  and  at  Lowell ;  the 
first  was  prepared  at  Bay  View,  and  the  other  at  Lowell. 

Q.  Were  you  present  during  the  preparation  of  the  first  statement  ?  A. 
I  was. 

Q.  And  directed  its  preparation  ?  A.  I  gave  to  Gen.  Butler,  as  my  friend, 
the  papers,  and  he  made  out  the  statement  himself,  sir. 

Q.  How  about  the  other  ?  A.  The  second  statement  was  made  in  about 
the  same  way,  sir. 

Q  Do  you  know  the  manner  in  which  these  statements  were  made  out  ? 
I  will  put  a  more  direct  question.  Did  you  dictate  to  a  stenographer,  who 
took  down  your  dictation  ?    A.  Did  I  dictate  to  a  stenographer  ? 

Q.  Yes.  A.  No,  I  think  not ;  I  dictated  a  portion  of  the  second  state- 
ment, I  think,  to  a  stenograplier — a  portion  of  it  only. 

Q.  Were  you  present  when  Gen.  Butler  dictated  to  a  stenographer  ?  A. 
Not  all  of  the  time ;  no,  sir. 

Q.  Most  of  the  time  ?    A.  Which  one  are  you  talking  about  now,  sir  ? 

Q.  The  first  statement,  we  will  say.     A.  Yes  ;  most  of  the  time,  I  think. 

Q.  How  did  Gen.  Butler  get  possession  of  the  facts  except  from  your  dic- 
tation or  statement,  aside  from  what  were  contained  in  the  writings  ?  Wasn't 
it  from  your  statement  that  Gen.  Butler  got  possession  of  the  facts  that  were 
incorporated  into  these  statements  ?  A.  I  gave  to  him  the  facts,  sir,  as  I 
recollected  them  at  the  time. 

Q.  Verbally?    A.  Verbally. 

Q.  How  many  days  was  that  first  statement  in  preparation  ?  A.  I  don't 
remember  how  many  days. 

Q.  Was  it  several  ?    A.  It  was  part  of  several  days,  sir. 

Q.  Did  you  bring  it  back  with  you  here  on  your  return  to  the  city  on  the 
4th  of  August  ?  A.  I  think  I  did ;  yes,  sir.  I  will  correct  an  answer  that  I 
made  a  few  moments  ago  with  regard  to  Judge  Morris;  I  had  that  recantation 
with  me  there  with  Gen.  Butler. 

Q.  Did  you  have  also  with  you  there  the  letter  of  Mrs.  Tilton  requesting 
the  return  of  these  papers  that  they  might  be  burued?  A.  Ye«,  sir;  I  think 
I  did ;  if  that  is  in  my  statement  I  had  it  there. 
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Q.  Well,  supposing  it  is  not ;  I  don't  care  about  that ;  did  yon  have  it 
there  ?  A,  I  recollect  that  I  had  it  there,  I  think,  sir,  to  the  best  of  my  re- 
collection. 

Q.  We  will  not  say  anything  about  what  is  in  your  statement,  or  what  is 
not.     A.  Yes;  you  offered  me  the  statement,  sir,  to  guide  my  memory. 

Q.  Certainly.  We  don't  object  to  your  refreshing  your  mind  by  the 
statement.  How  many  days  was  the  second  statement  in  preparation  ?  A. 
I  forget,  sir,  how  many  days  it  was;  several  days. 

Q.  And  what  length  of  time  intervened  between  the  preparation  of  the 
first  and  second  ntitenients  ?     A.  I  don't  remember,  sir. 

Q.  About  how  long  ?  Can't  you  refresh  your  mind  by  the  book  there  f 
A.  The  second  statement  was  prepared  aft<;r  Mr.  Beecher's  statement  was 
made  to  your  committee,  sir,  whatever  date  that  was.  I  don't  remember  the 
date. 

Q.  I  have  understood  you  to  say — perhaps  I  have  misunderstood  you — that 
thfty  were  both  prepared  after  Mr.  Beecher's  statement  ?  A.  The  first  one 
was  prepared  before  3Ir.  Beecher's  statement — was  prepared  before  Mr. 
Beecher's  statement  was  made,  1  think;  yes,  sir;  before.  It  was  prepared 
before ;  the  second  one  was  prepared  after.  I  understood  your  question  to 
be  whether  they  were  not  both  published  after.  Did  I  misunderstand 
you,  sir? 

Q.  I  am  not  certain,  sir.     A.  I  don't  think  1  did. 

Q.  I  am  not  certain,  sir.     It  is  all  right  now,  any  way.     A.  Yes,  sir. 

Q.  What  time  intervened  between  the  publication  of  the  first  statement 
and  the  preparation  of  the  second  ?  A.  What  time  intervened  between  the 
publication  of  the  first  statement  and  the  preparation  of  the  second  ? 

Q.  Yes,  sir.  You  may  just  look  at  the  date.  A.  I  don't  think  this  book 
furnishes  the  date. 

Mv,  Shearman. — The  first  was  published  August  2l8t,  and  the  second  was 
published  September  11th. 

The  WifnexH. — I  commenced  to  prepare — to  make  preparations  for  the 
second  stateuient  immediately  after  the  first  one — a  short  time  after  the  first 
one. 

Mr,  Tracy. — And  you  published  it  as  soon  as  it  was  completed  ? 

Judge  Neilson. — What  do  you  mean  by  publishing  ?  A.  Gave  it  to  the 
newspapers,  sir,  to  publish. 

Q.  They  were  both  published  in  The  Graphic,  were  they  not  ?     A.  Yes,  sir. 

Q.  And  your  first  statement  was  widely  circulated  before  your  second 
statement  was  completed  ? 

Mr.  FuUertou. — I  don't  think  that  is  important,  sir,  in  this  case. 

Judge  Neilson. — Whether  it  was  published,  that  covers  it,  perhaps. 

Mr,  FuUerton. — The  publisher  can  tell  better  about  that. 

Mr,  Tracy, — I  suppose  the  witness  knows  that  it  was  widely  circulated. 

Mr,  FuUerCon.  -  -What  difference  does  it  make  in  this  case  whether  it  was 
widely  circulated  or  not  ? 

Mr,  Etarts. — That  we  will  sum  up  on. 

Mr,  Fullerton. — We  will  sum  it  up  now.     I  object  to  it.     Now  sum  it  up. 
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Judge  Neilson. — It  was  published,  and  if  be  knows  it  was  widely  cir 
culated,  he  can  say  so. 

Mr.  Fullerton, — It  seems  to  me  that  it  is  quite  immaterial. 

Mr,  Tracy. — It  may  be. 

Judge  Neilson. — Do  you  know  whether  it  was  widely  circulated,  sir  ? 
A.  I  don't  know  how  widely  it  was  circulated. 

Mr.  Tracy, — Don't  you  know  that  it  was  widely  circulated  ?  A.  I  know 
that  it  was  published  in  The  Oraphic,     That  is  all  I  know  about  it. 

Q.  Don't  you  know  it  was  published  in  other  papers  ?  A.  I  read  it  in  Ths 
Graphic^  sir;  I  don't  remember  having  read  it  in  the  other  papers. 

Q.  You  don't  know  that  it  was  published,  for  instance,  in  The  New  Torh 
Herald^  Trilune,  or  New  York  Times  t    A.  In  full,  I  do  not. 

Q.   Was  the  larger  proportion  of  it  published  ?     A..  I  don't  know  that. 

Q.  Was  any  of  it  published  in  The  Tribune,  or  The  Herald,  or  The  Sun,  or 
The  World,  or  The  Times,  to  your  knowledge  ?    A.  I  don't  recollect. 

Q.  Do  you  know  the  fact  whether  your  statement  was  published  in  any 
other  paper  except  The  Oraphic  f 

Mr,  Fullerton, — Now,  does  the  court  permit  this  long  investigation  about 
the  different  papers  in  which  that  statement  was  published  ?  I  do  not  see 
how  it  adds  to  its  force  at  all,  that  it  was  widely  circulated. 

Mr,  Tracy. — I  will  show  you. 

Mr,  Fullerton, — I  am  not  asking  you  to  show  me;  I  am  objecting  to  your 
question. 

Judge  Neilson. — Let  him  answer. 

Mr.  Fullerton. — Well,  sir,  if  your  Honor  sees  fit  to  let  it  in  I  have  nothing 
to  say. 

[Question  repeated.]     A.  I  don't  know  the  fact,  sir,  that  it  was. 

Mr.  Beach. — I  am  perfectly  willing  he  should  give  his  su2)position  or  his 
presumption  if  they  want  it. 

Mr.  Evarts. — We  don't  want  his  supposition;  we  want  the  state  of  his 
knowledge. 

Mr.  Tracy. — Now,  do  you  know  this  fact,  whether  the  statements  and 
omissions  of  statements — what  your  first  statement  stated,  and  what  it  omit- 
ted to  state,  were  subjects  of  criticism  by  the  public  press  before  your  second 
statement  was  completed  ?  Do  you  know  that  ?  A.  Whether  the  statements 
of  what  it  omitted 

Q.  Yes,  sir. 

Mr.  Emrts. — What  was  in,  or  what  was  out  ? 

Q.  Whether  it  was  a  subject  of  criticism  by  the  public  press  before  your 
second  statement  was  completed  ?  A.  I  was  told,  I  think,  by  Gen.  Butler, 
that  it  was. 

Q.  I  didn't  ask  what  you  were  told.  I  ask  you,  sir,  whether  you  know  the 
fact  ?  I  don't  propose  to  ^o  into  declarations  or  conversations.  A.  I  don't 
recoliect  that  fact  now,  sir.  What  I  do  recollect  is  that  Gen.  Butler  told  me 
that  I  was  criticised  for  something  that  the  first  statement  omitted. 

Q.  I  don't  ask  you  what  he  told  you.  A.  Well,  I  don't  know  that  yea 
do. 
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Q.  Did  yoa  show  cither  of  these  statements  before  their  publication  to 
Theodore  Tilton  ?    A.  I  think  I  read  a  portion  of  the  first  cne. 

Q.  I  did  not  ask  yoa  whether  you  read  it ;  I  asked  you  whether  yoa  showed 
it  to  him,  and  whether  it  was  the  subject  of  conversation?  A.  It  was  the 
subject  of  conversation  before  publication ;  yes,  sir. 

Q.  And  did  you  make  Mr.  Tilton  acquainted  with  the  contents  of  that 
statement  before  its  publication  ? 

Mr.  EvarU. — Wliicli  one  are  you  speaking  of  ? 

Mr.  Tracy. — The  first  one  now  ? 

A.  I  think  I  did;  yes,  sir. 

Q.  Did  he  have  it  in  his  possession  ?  A.  It  was  either  read  by  him  or  read 
to  him,  sir. 

Q.  You  don't  know  which  ?  How  long  before  it  was  published  ?  A. 
Just  before  it  was  published. 

Q.  Did  he  also  see  your  second  statement  before  it  was  published  f  A« 
Tes,  sir. 

Q.  Did  he  have  that  in  his  possession  ?  A.  1  don't  know  that  he  had  it 
in  his  possession.     I  had  it  in  mine. 

Q.  Did  you  read  it  to  him,  or  did  he  read  it  ?    A.  He  read  it. 

Q.  Before  its  publication  ?    A.  Yes,  sir. 

Q.  Previous  to  that  Mr.  Tilton  had  also  published  a  statement  in  regard  to 
this  matter,  had  he  not  ?     A.  He  published  his  sworn  statement,  I  believe. 

Q.  And  the  cross-examination  to  his  sworn  statement  had  also  been  pub- 
lished, had  it  not,  previous  to  your  statement?  A.  I  don't  recollect  whether 
his  cro?s-examination  had  been  published  or  not ;  I  think  his  sworn  statement 
was  published. 

Q.  Did  you  read  the  first  statement  to  any  one  else  besides  Tilton  before 
publishing  it  ?  A.  I  did  not  read  the  first  statement  to  any  one  besides 
before  publishing  it. 

Q.  Besides  Mr.  Tilton  ?     A.  No,  sir. 

Q.  Did  you  the  second  ?  A.  No ;  I  did  not  read  the  second  statement  to 
any  one  else. 

Q.  Then  Theodore  Tilton  was  the  only  party  save  your  legal  friend  and 
adviser,  who  knew  or  was  permitted  to  know  the  contents  of  this  statement 
before  publication  ?     A.  No;  I  did  not  answer  in  that  w^ay. 

Q.  I  asked  whether  you  had  read  or  permitted  to  be  read  either  of  these 
statements  by  any  one  else  besides  Theodore  Tilton.  I  understood  you  to  say 
you  had  not  ?     A.  I  understood  you  to  say,  *'  had  read." 

Q.  Read  or  permitted  to  be  read  ? 

Mr.  Beach. — No;  that  was  not  the  question. 

Mr.  Tracy. — Now  I  put  the  question :  Had  you  permitted  any  other  per« 
son  to  read  either  of  these  statements  before  publication  ?  A.  I  think  Mr. 
Morris  read  the  second  statement,  or  a  portion  of  it. 

Q.  Any  one  else  ?     A,  Not  that  I  remember. 

Judge  Nkilson. — 53ear  in  mind,  General  Tracy,  that  you  are  inquiring  as 
to  collateral  matter,  and  that  the  answers  of  the  witness  will  be  conclusive 
upon  you. 


Jan.  20,  1875.]  CBOSa-EXAMINATlON.  688 

Mr.  Tracy. — So  I  understand. 

Mr,  Evarts, — Not  only  conclusive,  but  qnite  satisfactory. 

Mr,  Fullerton. — Then  they  are  content  with  trifles. 

Mr,  EvarU. — We  are  asking  for  the  very  thing  that  we  are  getting,  and 
we  are  content  with  that. 

Mr,  Beach, — We  would  have  given  you  a  stipulation  to  this  same  thing. 

Mr,  Tracy, — We  would  rather  have  it  before  the  jury  as  evidence.  We 
1  ave  too  many  papers  already. 

Mr.  Beach. — I  think  you  have  had  too  many  papers  for  your  satisfaction. 

Mr,  Tracy, — Well,  we  are  content.  [To  the  witness.]  Now,  Mr.  Tilton 
and  Mr.  Morris  were  the  only  two  persons  who  had  been  permitted  to  become 
acquainted  with  the  contents  of  these  statements  before  publication  f  A. 
Yes ;  according  to  my  best  recollection  that  is  so. 

Q.  Was  this  suit  pending  at  the  time  you  showed  the  second  statement  to 
Mr.  Morris  ?    A.  I  don't  remember. 

Q.  Do  you  remember  whether  it  was  or  not  ?  A.  No;  I  do  not  remember 
the  time  when  the  suit  was  commenced. 

Q.  Did  you  show  the  paper  to  Mr.  Morris,  as  the  attorney  and  counsel  of 
Theodore  Tilton  ?    A.  No,  sir. 

Q.  And  you  made  these  publications,  did  you  not,  because  you  deemed 
yourself  a  party  to  this  controversy  ?    A.  No,  sir. 

Mr.  Beach, — What  controversy  ? 

Mr.  Tracy. — This  controversy.  [To  the  witness.]   You  did  not?  A.  No,  sir. 

Q.  Let  me  refresh  your  memory  by  referring  to  the  book.  Please  to  re- 
fresh your  memory.    A.  Yes,  sir ;  where  is  it  ? 

Q.  Look  at  the  fourth  paragraph  from  the  end  of  your  statement  ?  A. 
'ITiat  is  the  sentence  commencing,  *'  I  do  not  now  entertain." 

Q.  We  do  not  call  for  the  contents;  that  is  the  sentence,  and  I  want  you 
to  look  at  it  and  refresh  your  memory  ?  A.  "Not  to  aid  either  party  to  the 
controversy.'' 

Q.  I  only  want  you  to  refresh  your  memory  ?  A.  I  think  that  is  a  cor- 
rect statement. 

Q.  Does  it  refresh  your  memory  on  this  subject  ?    A.  I  do  not  think  it  does. 

Q.  As  to  the  point  of  view  in  which  you  published  this  statement  ?  A.  I 
don't  think  it  refreshes  my  memory. 

Q.  You  think,  after  reading  that,  you  did  not  publish  these  statements  as 
a  party  to  this  controversy,  or  to  protect  yourself  ? 

Mr,  Morris. — That  is  quite  a  different  question. 

Mr,  Traq/,—Ah\ 

Mr,  Beach,— It  is,  ah! 

Mr,  Tracy  — When  I  say  to  this  controversy,  I  do  not  mean  this  suit,  but 
to  the  controversy  between  Mr.  Beecher  and  Mr.  Tilton.  If  you  understand 
me  as  referring  to  this  suit  by  the  word  **  controversy  "  you  misunderstand  me. 

Tlie  Witness, — What  is  the  question  now  ? 

Q.  I  repeat  the  question  whether  you  published  either  of  these  statements 
in  the  point  of  view  of  your  own  relation  to  the  controversy  then  before  the 
public  ? 
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Mr.  ifom'^.— That  is  the  first  time  you  have  asked  that  question,  instead 
of  repeating  it. 

The  Witness, — I  would  like  to  have  the  question  read. 

(The  stenographer  read  the  question.)  A.  I  would  like  to  ezplaua  the 
reason  why:  I  can  not  answer  the  question,  yes  or  no. 

Q.  I  want  you  to  answer  the  question,  if  you  please?  A.  I  can  not 
answer  it  fully  without  saying  more  than  yes  or  no. 

Judge  Neilson. — Then  proceed. 

The  Witness. — I  published  the  statement  because  of  the  attack  of  Mr. 
Beecher  upon  nie. 

Q.  And  you  considered  that  as  raising  a  controversy  before  the  public  in 
which  you  were  a  party,  did  you  not  ?  A.  I  considered  it  as  raisin^^  a  con- 
troversy between  Mr.  Beecher  and  myself. 

Q.  Before  the  j)ublif,  and  as  a  party  to  that  controversy,  you  published 
these  statements  ?     A.  Yes,  sir. 

Mr,  Tracy. — Now  we  have  got  it. 

Mr.  Fullertofi. — Yes,  you  have  got  it,  and  you  had  it  before. 

Mr,  Etarts, — We  iiave  got  his  sworn  statement. 

Mr,  Pullerton. — You  have,  and  that  is  not  a  thing  for  you  to  boast  of. 

Mr,  Evarts. — It  is  what  we  wanted  anyhow. 

Mr.  FulUrtan. — A  great  many  men  get  what  they  want,  and  don*t  think 
it  satisfactory. 

Judge  Neilson. — Now,  gentlemen,  proceetl  with  the  examination. 

Mr.  Tracy. — Now,  Mr.  Moulton,  coming  back — at  the  time  that  you  were 
giving  Gen.  Butler  the  facts,  for  either  of  these  statements,  did  you  commu- 
nicate to  him  tlie  fact  that  you  have  sworn  to  on  this  trial  in  answer  to  this 
question:  **Let  me  ask  you,  was  anything  said  as  to  the  substance  of  the  in- 
terview between  Mn^Beechcr  and  Mr.  Tilton,  when  you  were  not  present"  (that 
is  the  interview  of  the  30th ;  I  read  from  ycmr  direct  examination) ;  and  you 
in  your  answer  say:  '*Why,  he  told  me  that  Mr.  Tilton  had  told  him  of  the 
confessicm  of  his  wife  to  him."*  Now,  sir,  did  you  state  tliat  fact  to  Gen. 
Butler  when  he  prepared  your  statements  ?  A.  Let  me  sec  the  question  on 
the  direct  examination.  [Book  handed  to  the  witness.]  What  interview  is 
that,  Gen.  Tracy  ? 

Mr,  Tracy, — The  evening  of  the  30th — the  night  that  you  went  to  Mr. 
Beecher's. 

The  Witness, — I  don't  think  I  told  that.  You  refer  now  to  my  answer 
where  he  told  me  that  Mr.  Tilton  had  told  him  of  the  confession  of  his  wife 
to  him.     That  is  what  you  ask. 

Mr.  Tracy. — Yes. 

The  Witneas.—l  don't  recollect  that  I  told  Mr.  Butler  that. 

Q.  Then  you  were  asked :  **  Just  repeat  now,  what  he  said  upon  that  sub- 
ject ?"  *'A.  Mr.  Beech.er  told  me  that  Mr.  Tilton  had  told  him  that  Eliza- 
beth had  confessed,  and  had  read  to  him  what  either  was  a  confession  or  a 
copy  of  a  ctmfcssion  of  Elizabeth  of  sexual  intercourse  between  them;  and 
he  told  me  that  Theodore  had  told  him  of  the  reasons  of  sending  to  him  the 

*  See  testimony  p.  341,  ante. 
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letter  through  Mr.  Bowen.     That  is  all  that  I  remember  just  now."*    Now, 
you  told  Gen.  Butler  that  ?    A.  I  don't  remember  that  I  did. 

Q.  Don't  you  remember  that  you  did  not  ?  A.  To  the  best  of  my  recol- 
lection, I  did  not. 

Q.  In  either  of  these  'statements  ?    A.  No,  sir. 

Q.  Did  you  state  to  Gen.  Butler  this:  **  Do  you  know  whether  Mr.  Tilton 
kept  a  copy  of  that  paper  of  which  you  now  speak,  which  he  gave  to  you  ?" 
**A.  He  made  a  copy  of  it,  I  think;  he  made  a  copy  of  it."*  Did  you  tell 
that  to  Gen.  Butler  ?    A.  That  is  with  reference  to  the  confession  itself  ? 

Q.  Yes.     A.  I  think  I  told  him  that. 

Q.  I  will  ask  you  hereafter  to  point  it  out  to  me  in  which  statement     A 
AH  I  told  Gen.  Butler  is  not  in  the  statement. 

Q.  No  matter.     I  ask  now  what  you  told  Gen.  Butler  ? 

Mr.  Fullerton, — And  the  counsel  will  ask  you  to  point  out  in  the  state- 
ment what  was  not  there. 

Mr,  Tracy, — I  will  ask  him  to  point  out  whether  it  was  there.  I  didnV 
understand  the  witness  to  say  that  it  was  not  there.  [To  the  witness.]  Q. 
Then,  did  you  tell  him  this:  '*Did  he  tell  you  of  his  object  in  going  there  ?  * 
**  He  told  me  that  Theodore  had  given  him  permission  to  go  to  Elizabeth  for 
confirmation  of  the  story ;  nothing  further  than  that  ?  "  A.  I  think  I  told 
Gen.  Butler  that. 

Q.  On  your  direct  examination,  you  say,  speaking  of  the  interview  of 
December  3l8t:  *»He  [that  is  Mr.  Beecher],  said,  of  course  if  this  charge  is 
made  against  me,  if  Theodore  should  make  any  charge  against  me,  my  de- 
fense would  be  the  technical  one  of  general  denial ;  but  with  you,  since  you 
know  the  truth.  I  would  throw  myself  upon  your  friendship  and  what  I  be- 
lieve to  be  your  desire  to  save  me."     A.   Where  is  that  ? 

Q.  That  is  on  page  109  of  my  book,  down  toward  the  bottom  of  the 
column.  .  A.  I  think  I  told  him  the  substance  of  that,  sir.  I  tried  to  give 
him  all,  as  near  as  I  could. 

Q.  I  did  not  ask  what  you  tried  to  do,  but  what  you  recollect  that  you 
did.  Do  you  recollect  that  you  told  Gen.  Butler  that  ?  A.  My  recollection 
is  that  I  told  him  the  substance  of  it — yes,  sir. 

Q.  Did  you  also  give  to  Gen.  Butler  the  letter  of  Mrs.  Tilton,  calling  for 
that  paper  ?     A.  I  took  all  the  papers  to  Gen.  Butler. 

Q.  Did  you  give  him  that  paper  and  call  his  attention  to  it?  A.  I  think 
that  paper  was  among  them. 

Q.  You  did  ?    A.  Yes;  I  think  that  paper  was  among  them. 

Q.  Has  the  statement,  that  you  read  that  letter  to  Mr.  Beecher,  on  the 
night  of  obtaining  that  retraction,  ever  been  publicly  stated  by  you,  before 
you  stated  it  as  a  witness  upon  this  stand  ?  A.  Publicly  stated  ?  No,  I 
think  not. 

Q.  You  printed  that  letter  in  one  of  your  statements,  did  you  not  ?  A. 
Yes,  sir. 

Q.  In  which  ?    A.  I  think  in  the  first. 

Q.  But  you  did  not  state  that.     That  interview  with  Mr.  Beecher  has  al« 

♦  See  tt^stimony  pp.  341,  342,  ante. 
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ways  been  published  as  if  he  surrendered  that  letter  of  retraction  on  your 
demand)  and  on  yours  alone,  until  this  trial,  has  it  not  ? 

Mr,  FuUerion, — We  object,  unless  the  counsel  explains  what  he  means  by 
"  has  always  been  published." 

Mr,  Tracy. — I  will  amend  my  question.  [To  the  witness.]  That  inter- 
view with  Mr.  Beecher  has  always  been  published  as  if  he  surrendered  that 
retraction  on  your  demand/and  yours  alone,  until  thfia  triaL,  so  far  as  yon 
know,  has  it  not  ?    A.  Yes,  I  think  it  has. 

Q.  You  always  knew  that  representation  of  that  interview  between  your- 
self and  Mr.  Beecher  to  be  false,  did  you  not  ?    A.  What  representation  ? 

Q.  The  representation  of  that  interview,  that  that  retraction  was  surren- 
dered by  him  to  you,  and  upon  your  demand  alone  ?    A.  No,  sir. 

Q.  You  did  not  know  it  to  be  false  ?    A.  No ;  I  gave  my  recollection  of  it. 

Q.  Did  you  know  it  to  be  untrue  ?  A.  It  did  not  correctly  state  it;  it 
did  not  fully  state  it. 

Q.  Then  you  knew  it  did  not  fully  state  the  truth,  did  you  not  ? 

Mr.  FuUerton. —Whai  ? 

Mr.  Tracy. — The  manner  in  which  that  interview  has  been  published 
always. 

Mr.  Fullerton. — Published  where  ? 

Mr.  Tracy. — Anywhere. 

The  Witness, — I  gaTc  my  recollection  of  it  at  the  time ;  that  is  all  I  could  do. 

Q.  Answer  my  question.  Did  you  not  always  know  the  true  account  of 
that  interview  would  have  included  the  letter  of  Mrs.  Tilton  ?  A.  No;  I  did 
not  remember  it  at  the  time  that  I  made  that  statement. 

Q.  You  mean  to  say,  then,  that  while  you  had  possession  of  this  letter  of 
Mrs.  Tilton,  during  the  two  years  and  upwards  of  this  controversy,  you 
never  remembered  the  fact  that  you  obtained  that  retraction  from  Mr. 
Beecher,  by  presenting  Mrs.  Tilton's  letter,  requesting  its  return  that  it  might 
be  destroyed  ? 

Mr.  Morris. — We  object  to  the  assumption  that  there  has  been  two  years 
of  this  controversy. 

Mr.  Beach. — Worse  than  that.  The  question  assumes  as  true  that  this  re- 
traction was  obtained  by  the  presentation  of  Mrs.  Tilton's  letter,  which  is 
in  direct  contravention  of  the  evidence. 

Mr.  Evarts. — The  question  does  not  say  that  it  was  obtained  by  means  of 
that. 

Mr.  Fullerton, — ^It  does  so  assume. 

Mr.  Evarts. — It  should  not.  That  is  not  the  point.  The  point  of  the 
inquiry  is  that  the  surrender  of  the  retraction  which  Mr.  Beecher  had,  was 
•obtained  by  the  use  of  this  letter  at  the  time  that  it  was  obtained.  The  con- 
trary has  always  been  published,  as  he  states.  Now  General  Tracy  asks  if  the 
gentleman  knew  during  this  time  that  this  letter  had  been  presented  to  Mr. 
Beecher. 

Mr.  Beach. — The  contrary  has  not  been  the  universal  statement.  The  fact 
simply  is  that  Mr.  Moulton  now  reveals  in  his  evidence  that  when  the  appli- 
cation was  made  to  Mr.   Beecher  for  this  retraction,  he  read  the  letter  of  r©. 
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quest  from  Mrs.  Tilton,  and  the  additional  fact  now  appears  that  the  circum- 
stance of  reading  that  letter  to  Mr.  Beecher  had  been  omitted  in  the  statement 
that  has  been  given  by  Mr.  Moulton. 

^fr.  JS/varts. — The  existence  of  the  letter — the  presentation  of  the  letter* 

Mr,  Beach, — Not  the  existence  of  the  letter,  for  it  Iiad  been  published. 

Judge  Neilbon. — In  other  words,  the  letter  is  not  referred  to  in  the 
statement. 

Mr.  Beach. — Not  only  has  it  been  referred  to,  but  it  was  published. 

Mr,  Tracy. — Published  without  connection  with  this  interview  ? 

Mr.  Beach, — No;  the  question  is  as  to  the  omission  of  the  witness  in  his 
statement  to  reveal  that  on  the  application  to  Mr.  Beecher,  tliis  letter  was 
presented  to  him  at  the  time.  Now,  the  question  assumes  that  the  retraction 
on  that  occasion  was  obtained  on  the  presentation  solely  of  that  letter. 

Mr.  Evarts,  —No,  it  does  not. 

Mr,  Beach, — It  was  a  mere  omission  of  the  letter  from  the  statement. 

Mr,  Tracy. — A  very  remarkable  omission.  I  characterize  it  a  willful 
omission. 

Judge  Neilson. — I  don't  think  that  that  expression  is  called  for. 

Mr,  Tracy, — I  don't  tliink  that  either  expression  is.  The  gentleman  had 
no  right  to  say  it  was  a  **  mere  omission." 

[Question  read  again  at  witness'  request.] 

Mr,  Beach, — Now,  that  assumes  two  or  three  facts. 

Mr,  Tracy,— 1  will  change  the  form  of  the  question. 

Mr.  Beach, — To  an  intelligible  question,  that  the  witness  can  understand. 

Mr.  FuUerton, — One  that  you  can  understand  yourself. 

Mr,  Tracy. — I  will  try  to  understand,  and  make  understood,  my  question. 

Q.  Do  you  mean  to  say  that  it  never  occurred  to  you  that  you  presented 
and  read  that  letter  of  >Irs.  Tilton  to  Mr.  Beecher  on  this  night  of  obtaining 
this  retraction,  until  after  you  had  made  both  of  your  statements  ?  A.  Yes, 
sir;  I  did  mean  to  say  that.     Let  me  explain  my  answer  to  that  question. 

[Question  repeated.]  A.  No,  I  do  not. mean  to  say  that,  j^  answer  to 
that  question  was  wrong.  I  will  explain  the  answer.  I  mean  to  say  it  did 
not  occur  to  me  at  the  time  that  I  made  the  statement.  That  is  the  way  that 
I  want  to  answer  the  question.  I  want  to  strike  out  of  my  answer  the  part 
that  it  never  occurred  to  me;  it  did  occur  to  me. 

Mr.  Evarts, — The  answer  of  the  witness  is  no;  and  now  he  makes  an  ex- 
planation. 

Mr,  Fullerton. — The  answer  *'no,"  simply,  was  wrong  when  he  under- 
stood the  question. 

Judge  Neilson. — Strike  out  the  word  **no,"  and  put  down  the  last 
answer. 

Mr,  Beach. — Will  your  Honor  permit  me  to  suggest:  The  witness  an- 
swered the  question  first  in  the  affirmative,  and  then  upon  the  explanation 
answered  it  no,  and  answered  it  correctly  no.  lie  then  asked  your  Honor  for 
permission  to  explain,  which  was  accorded  him,  and  he  has  done  so. 

Mr,  Evarts. — That  is  exactly  what  we  have  just  stated. 

Mr.  Tracy, — How  long,  prior  to  your  making  these  two  statements,  did 
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yoa  recollect  the  fact  of  your  having  presented  this  letter  to  Mr.  Beech  er  and 
read  it  to  him  on  the  ni^ht  of  obtaining  this  retraction  ?  A.  I  can  not  say, 
sir;  that  matter  had  not  been  in  my  mind  on  this  subject  for  a  long  time; 
there  had  not  been  anything  in  my  mind  for  a  lonir  time. 

Q.  You  can  not  say  how  lonj?  ?  A.  For  a  good  while ;  I  do  not  think  I 
charged  my  mind  with  the  interview  particu'arly  after  it  occurred. 

Q.  Until  when  ?  A.  Until  I  crimnionced  to  make  the  statement — until  I 
was  with  Gen.  Butler:  and  at  tliat  time  I  undertook  to  tell  Gen.  Butler 

Q.  No  matter  about  tha* — the  time  is  what  we  want,  and  that  we  have 
got.  Now,  your  attention  was  first  called  to  this  interview  between  yourself 
and  Mr.  Beecher  by  the  publication  of  the  statement  in  what  is  known  aa  the 
WoodhuU  statement  ?    A.  Called  to  what  ? 

Q.  To  this  interview  between  yourself  and  Mr.  Beecher — by  any  public 
statement,  first  in  the  WoodhuU  statement  ?  A.  By  any  public  statement  ? 
I  think  that  was  it. 

Q.  Did  you  at  the  time  of  that  statement  remember  that  you  presented  to 
Mr.  Beecher  this  letter  on  the  night  that  you  obtained  that  retraction,  and 
read  it  to  him  ?  A.  I  do  not  recollect  that  I  remembered  it  then.  I  do  not 
recollect  now  that  I  remembered  it  then. 

Q.  Did  you  recollect  it  at  any  time  intermediate  the  publication  of  the 
WoodhuU  statement  and  the  making  of  this  last  publication  ?  A.  I  don't 
know  that  I  did ;  I  don't  know  that  I  tried  to  recollect  the  circumstance. 

Q.  Explain  your  answer  that  you  have  already  made,  by  telling  us  what 
you  mean  when  you  say  that  it  had  occurred  to  you,  and  your  answer  saying 
that  it  never  had  occurred  to  you  was  erroneous  ? 

}lr.  Beach. — That  is  not  so.  He  always  remembered  it.  There  is  quite  a 
difference  between  having  it  in  the  memory  and  having  it  occur  to  a  party  at 
different  times,  or  at  a  series  of  times.  Why  did  you  not  ask  him  whether  it 
occurred  to  him  ? 

Mr.  Evarts. — That  is  the  question — had  it  never  occurred  to  him  ? 

Mr.  Tracy. — Now,  I  ask  you,  beginning  with  the  first  publication;  let  me 
see  if  I  understand  you  correctly;  I  understand  you  to  say,  now,  that  when 
you  read  the  WoodhuU  publication,  with  its  account  of  that  interview,  the 
fact  that  you  did  present  to  Mr.  Beecher  that  letter  on  that  night  did  not 
occur  to  you  ? 

Mr.  Beach. — That  question  improperly  assumes  the  WoodhuU  statement 
refers  to  that  interview,  and  contains  an  account  of  it. 

Mr.  Tracy. — The  witness  has  already  sworn  to  that;  that  was  the  pistol 
scene. 

Mr.  Beach. — He  has  not. 

Mr.  Tracy. — I  take  it  that  when  he  referred  to  the  pistol  scene  he  has 
already  sworn  to  it. 

Judge  Neilson. — What  the  counsel  suggests  is  that  it  did  not  appear  that 
the  fact  was  in  the  WoodhuU  statement. 

Mr.  Tracy. — The  fact  was  not  in  the  WoodhuU  statement;  that  is  just  the 
point. 

Mr,  Beach. — For  the  purpose  of  this  discussion,  I  deny  that. 
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Mr.  EmrU, — Are  you  arguing  it  now  ? 

Mr.  Beach, — I  am  arguing  against  your  question. 

Mr.  Tracy.— The  question  is:  Did  you  read  that  part  of  the  WoodhuU 
statement  wliich  referred  to  the  interview  between  yourself  and  Mr.  Beocber 
on  the  nifjht  this  retraction  was  obtained  ?    Did  vou  read  it  ? 

Mr.  Beach. — I  object  to  that  as  assuming  that  something  appeared  in  the 
Woodhull  statement. 

Judge  Neilson. — That  is  a  good  objection. 

Mr.  Tracy. — Does  your  Honor  decide  that  the  paper  being  in  evidence 
collateral! V,  the  witness  can  not  be  asked  whether  he  read  it  ? 

Judge  Neilson. — The  Woodhull  paper  is  not  in  evidence  collaterally,  or 
in  any  other  way;  and  in  putting  the  question,  you  can  not  assume  a  fact 
that  has  not  been  proved. 

Mr.  Tracy. — I  asked  him  whether  he  read  it. 

Afr.  Fulhrton. — No,  you  did  not  ask  him  that. 

[Mr.  FuUerton  asked  the  stenographer  to  read  the  question,  and  it  was 
done.] 

Mr,  Tracy. — I  understand  the  counsel  to  say  that  he  talked  about  the 
Woodhull  statement. 

[Mr.  Tracy  then  read  from  the  witness'  testimony  of  yesterday  the  passage 
between  figures  (1)  and  (2)  on  p.  509,  ante.^ 

Mr,  Trajcy, — Now,  the  pistol  scene  is  this  interview. 

Mr.  Beach. — The  counsel  has  succeeded  in  throwing  utter  darkness  upon 
this  matter. 

Mr,  Tracy. — Now,  I  ask  you  whether  the  Woodhull  publication  recalled 
the  fact  to  you  that  you  presented  this  letter  to  Mr.  Beecher,  on  the  night 
that  you  obtained  the  retraction. 

The  WitneHM. — I  don't  remember  whether  it  did  or  not, 

Q.  Then  if  that  did  not  bring  it  to  your  mind,  tell  us  when  and  where  it 
was  that  you  did  remember  the  fact  that  you  presented  that  letter  to  Mr. 
Beecher  on  that  night  ?     A.  Yes,  I  will. 

Q.  When  did  you  remember  it  ?  A.  Well,  sir,  a  few  days  ago— say  a  few 
days  a^o — perhaps  two  or  three  weeks  ago — two  or  three  weeks  ago;  Theo- 
dore Tilton  told  me 

Q.  'I  don't  ask  what  he  told  you;  I  asked  when  you  remembered  it  ?  A. 
I  think  two  or  three  weeks  ago. 

Q.  Tint  answers  the  question.  That  is  the  first  that  you  recollect  the 
fact  ?     A.  I  did  not  say  so. 

Q.  Well,  is  it  ?    A.  Since  when  ? 

Q.  Since  it  occurred  ?    A.  No,  I  don't  think  it  was. 

Q.  How  long  did  you  remember  that  fact  t  A.  I  don't  know  how  long  I 
remembered  it. 

Q.  That  is  enough  on  that  subject.  Now,  after  the  night  of  the  81st  of 
December,  when  did  you  next  see  Mr.  Tilton  ?  A.  After  the  night  of  the 
8lBt  of  December,  when  did  I  next  see  Mr.  Tilton  ? 

Q.  Yes,  sir.     A.  I  saw  him  January  1st,  I  think. 

Q.  What  time  of  day  ?    A.  I  can  not  remember  the  time  of  day. 
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Q.  Where  ?    A.  I  think  at  my  house  in  Clinton-street. 

Q.  Did  he  come  by  appointment  ?    A.  I  don't  remember  that  he  did. 

Q.  What  day  of  the  week  was  January  Ist  that  year  ?  A.  I  think  it  was 
Sunday. 

Q.  Did  you  know  on  that  day  that  he  had  been  discharged  by  Mr.  Bowen 
from  The  Union,  and  as  contributor  to  TJie  Tn dependent — on  the  1st  day  of 
January  ?  A.  I  think  I  loamed  it  for  the  first  time  on  the  night  of  the  81st 
of  December. 

Q.  What  time  of  night  ?    A.  Very  late,  when  I  got  home. 

Q.  After  you  returned  from  Mr.  Beechcr?  A.  Yes,  sir.  I  say  **very 
late ;"  not  very  late — somewhere  between  nine  and  twelve  o'clock. 

Q.  But  it  was  after  you  returned  from  Mr.  Beecher  and  after  you  had 
obtained  this  retraction  ?    A.  Yes,  sir. 

Q.  This  was  the  first  you  knew  of  it  ?    A.  Yes,  sir. 

Q.  That  is,  the  discharge  ?    A.  Yes ;  that  is  the  first  I  knew  of  it. 

Q.  What  time  of  day  did  you  visit  Mr.  Beecher  on  the  1st  of  January  ? 
A.  I  think  it  was  about — it  was  in  the  afternoon,  some  time  toward  evening. 

Q.  What  time  ?  A.  I  don't  remember  the  time  exactly.  It  was  between 
four  and  seven  oVlock,  I  think. 

Q.  Can  you  approximate  any  nearer  than  that  ?  A.  I  don't  think  I  can 
now  ;  somewhere  between  four  and  seven. 

Q.  Do  you  recollect  whether  it  was  before  or  after  dark  when  you  went 
there  ?    A.  It  was  before  dark,  I  think. 

Q.  Was  it  after  dark  when  you  left  ?  A.  I  think  the  gas  was  lighted 
when  I  left. 

Q.  And  where  was  that  interview  ?  A.  In  his  study,  sir;  I  think  it  was 
in  his  study. 

Q.  Was  the  gas  lighted  when  you  went  in  ?    A.  I  don't  think  it  was. 

Q.  Did  you  find  him  in  the  study,  or  did  he  go  there  with  you  ?  A.  I 
think  we  went  into  the  study  together. 

Q.  How  long  had  you  been  there,  do  you  think,  before  the  gas  was 
lighted  ?    A.     Oh  !  I  suppose  an  hour  or  more. 

Q.  How  long  did  you  remain  at  that  interview  with  him  ?  A.  I  guess  I 
may  have  remained  an  hour  and  a  half  or  two  hours. 

Q.  You  remember  distinctly  his  lighting  the  gas  that  night,  do  you  ? 

Mr.  Beach. — He  has  not  said  so.  The  counsel  assumes  that  the  gas  was 
lighted. 

Mr,  Tracy. — I  understand  him  to  say  that  the  gas  was  lighted. 

Judge  Neilsox. — He  said  the  gas  was  not  lit  when  he  went  there  and  it 
was  lit  when  he  left. 

Mr,  Morris. — He  said  that  he  thought  that  the  gas  was  lit  when  he  left. 

Judge  Neilson. — Now  he  is  asked  if  he  remembers  distinctly  Mr.  Beecher 
lighting  the  gas. 

Mr.  Beach. — The  question  assumes  that  the  gas  was  lighted  in  the  study. 

Mr,  Tracy, — The  witness  says  tlie  gas  was  not  lit  when  he  went  in,  and 
that  it  was  lit  when  he  came  awav.  He  savs  that  the  interview  was  in  the 
study;  and  now  I  ask  him  if  he  saw  Mr.  Beecher  lighc  the  gas  ? 
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Mr,  Morris. — The  witness  did  not  say  that  the  gas  was  lighted  when  he 
leii;  he  said  that  he  thought  it  was;  that  was  the  testimony. 

Mr,  Tracy. — Did  you  see  Mr.  Beecher  light  the  gas  ?  A.  I  don't  remember 
that  Mr.  Beecher  lit  the  gas. 

Q.  Did  you  light  it  ?    A.  I  don't  know  whether  I  did  or  not. 

Q.  Did  auy  tliird  party  come  in  to  light  the  gas  ?     V.  I  don't  remember. 

Q.  Was  it  lit  when  you  came  away  ?    A.  In  the  study  ? 

Q.  Yes  ?    A.  I  don't  rememl>er  that  it  was  in  the  study. 

Q.  Where  was  it  lit,  if  not  in  tlie  study  ?  Q.  I  don't  know  that  it  was  lit 
anywhere;  I  think  the  gas  was  lit  when  I  went  away. 

Q.  Do  you  mean  to  say  that  the  gas  was  lit  in  the  street  when  yau  went 
away  ?     A.  I  think  it  was. 

Mr.  Tracy. — It  is  now  four  o'clock,  if  your  Honor  please,  the  hour  of  ad- 
journment. 

Judge  Neilson. — ^I  suppose  you  think  it  is  time  the  gas  were  lit. 

Mr.  Tracy, — No,  sir;  I  think  it  is  time  to  extinguish  it.  * 
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Francis  D.  Moulton  recalled,  and  the  cro9&-ezami nation  continued. 

Judge  Neilson. — Will  the  counsel  proceed  ? 

Mr.  Evarts. — There  is  one  point,  if  your  Honor  please,  that  was  reserved 
for  your  Honor's  consideration  and  determination,  which,  perhap*?,  it  may  be 
proper  now  to  call  up,  if  your  Honor  has  considered  it,  or,  if  not,  to  ask  your 
attention  to  it. 

Judge  Neilson. — As  to  the  admission  of  a  paper  ? 

Mr.  Emrts. — As  to  the  admission  of  what  is  called  the  West  charges,  on 
the  cTidence,  as  it  stood  after  the  witness'  correction. 

Judge  Neilson. — I  think  I  will  let  it  stand.     Is  Judge  Porter  still  ill  ? 

Mr.  Evarts. — Yes,  sir;  Judge  Porter  is  still  ill,  though  his  physician  hopes 
he  may  be  able  to  be  out  to-morrow ;  though  that  is  not  certain.  It  is  neces- 
sary for  us,  of  course,  to  know  whether  the  paper  is  in  or  not. 

Judge  Neilson. — Consider  it  in. 

Mr,  Evarts. — Your  Honor  will  note  our  exception. 

Judge  Neilson. — Yes,  sir. 

Mr,  Tracy, — Mr.  Moulton,  how  long  was  the  interview  which  you  had 
with  Mr.  Beecher  on  January  1st  ?  A.  My  impression  is,  sir,  that  it  may  have 
lasted  an  hour  or  two. 

Q.  Can't  you  approximate  more  nearly  than  that?  A.  No,  sir;  not  more 
nearly  than  that. 

Q.  At  what  point  of  the  interview  did  you  begin  to  write  the  letter — thd 
paper  that  was  written  on  that  day  ?  A.  Shortly  after  the  termination  of  the 
first  expressions  of  Mr.  Beecher.  Call  it  the  beginning,  if  you  please;  not  the 
first  thing,  but  the  beginning,  after  be  had  expressed  to  me  bia  sorrow  for 
what  he  had  done. 
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Q.  Was  Mr.  Beecher  moved  with  deep  feeling  on  that  day  ?     A.  He  was, 

sir. 

Q.  Was  he  walking  the  floor  most  of  the  time  during  that  interview?  A. 
I  don't  think  he  was,  sir;  my  recollection  is  that  he  was  not. 

Q.  Was  he  sitting  or  standing  ?  A.  I  think  he  was  sitting,  sir,  by  the 
table. 

Q.  By  the  table  ?    A.  Yes,  sir;  I  think  so. 

Q.  What  was 'your  position  ?     A.  I  was  sitting. 

Q.  Where  ?    A.  By  a  table.  I  think ;  I  think  there  wus  a  table  there. 

Q.  At  the  same  table  ?  A.  I  should  think  it  was  the  same  table;  yes, 
sir. 

Q.  On  different  side^  of  the  table  ?  A.  My  recollection  is  that  Mr. 
Beecher  was  at  the  end  and  I  was  in  the  front  of  it;  as  if  one  should  be 
seated  as  Mr.  Bea  ;h  is,  sir. 

Q.  Was  it  some  remark  that  Mr.  Beecher  had  made  expressing  his  feel- 
irfg  towards  Theodore  Tilton  that  led  you  to  suggest  the  writing  of  that 
paper  ?    A.  Yes,  sir. 

Q.  Then  you  suggested  it,  did  you  ?  A.  I  said  to  him  that  he  better  pat 
that 

Q.  Answer  my  question.  Are  you  the  one  who,  at  that  interview,  sug- 
gested the  preparation  of  a  paper  ? 

Judge  Neilson. — [To  the  witness].  You  were  proceeding  to  answer.  Qo 
on,  sir. 

A.  Yes;  I  suppose  I  might  have  been  considered  the  person  that  sug- 
gested it. 

Mr,  Tracy. — Were  you  the  person  ?  A.  If  your  Honor  will  allow  me  to 
explain 

Judge  Neilson. — State  wMiat  you  said?  A.  Yes,  sir.  I  said  *'Mr. 
Beecher,  if  you  feel  in  this  way  towards  Mr.  Tilton,  it  seems  to  me  that  if 
you  should  so  express  yourself  to  him  it  would  make  an  end  of  this  trouble. 
It  seems  to  me  that  it  would  be  the  best  thing  that  you  could  do  to  so  state 
to  him."     And  then  he  said  to  me,  **Take  pen  and  paper,  and  I  will." 

Q.  How  long  had  that  interview  continued  between  you  before  that  be- 
gan ?     A.  Not  very  long,  sir. 

Q.  Before  you  took  pen  and  paper  ?  A.  Not  very  long — not  half  an  hour 
— I  should  think  it  was  half  an  hour. 

Q.  Upon  how  many  different  subjects  had  you  conversed  Ixjfore  you  began 
to  write  ?  A.  Only  on  one  or  two.  As  near  as  my  recollection  serves  me,  I 
told  him  about  taking  back — I  said  to  him,  *^Mr.  Beecher,  I  took  back  that 
recantation  to  Theodore  last  night,"  and  I  said  to  Mr.  Beecher,  *'He  seems 
to  me  to  be  in  the  spirit  of  saving  his  family,  no  matter  wiiat  comes  to  him- 
self ;  "  and  then  Mr.  Beecher  proceeded  to  say  that  he  felt  great  sorrow. 

Q.  1  did  not  ask  you  what  either  party  said ;  I  asked  you  for  the  subjects 
that  you  conversed  on  ?     A.  Well,  that  was  it. 

Q.  That  was  one  subject  ?  A.  Yes,  sir;  the  recantation,  and  then  his  ex- 
pression of  sorrow  tbllovved  it. 

Q.  Was  anything  said  about  Mr.  Tilton's  condition   fljaancially,  and  his 
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proepects,  now  that  he  had  been  discharged  from  the  employment  of  Mr. 
Bowen  ?    A.  No,  sir. 

Q.  Nothing  at  all  ?      A.  No,  sir. 

Q.  At  no  part  of  that  interview  ?    A.  No,  sir. 

Q.  Either  before  or  after  the  writing  of  the  letter— of  the  paper?  A.  No, 
sir. 

Q.  Did  you  tell  Mr.  Beecher  that  Mr.  Tilton  had  received  letters  dismiss- 
ing him  from  Bowen's  service  ?  A.  I  don't  remember  that  I  did,  sir,  at  that 
stage  of  the  conversation. 

Q.  At  any  stage  of  the  conversation?  A.  Very  likely  I  did,  sir;  I  don't 
remember  that  I  did. 

Q.  Well,  did  you  ?    A.  I  donH  recollect  now  that  I  did,  sir. 

Q.  Do  you  recollect  that  you  did  not  ?  A.  I  haven't  any  recollection  upon 
that  subject. 

Q.   You  had  learned  it  for  the  first  the  night  before  ?    A.  Yes,  sir. 

Q.  This  was  the  first  interview  you  had  had  with  Mr.  Beecher  after  learn- 
ing that  fact  ?    A.  Yes,  sir. 

Q.  And  you  don't  recollect  of  having  mentioned  it  ?  A.  I  don't  recollect 
that  now,  sir;  no. 

Q.  Did  you  have  any  further  talk  about  the  stories  that  Bowen  had  cir- 
culated in  regard  to  Tilton,  at  that  interview,  before  the  writing  of  the 
p^per  ?    A.  No,  sir;  I  think  not. 

Q.  You  think  not  ?    A.  No,  sir;  not  Iwjfore  the  writing  of  the  paper. 

Q.  Did  you,  at  any  time  during  that  interview  ?    A.  Yes,  sir. 

Q.  After  the  writing  of  the  paper  ?  A.  My  recollection  is  that  it  was 
after  the  writing  of  the  paper;  yes,  sir. 

Q.  How  long  after  ?  A.  Well,  I  should  say  shortly  after. 

Q.  What  did  Mr.  Beecher  say  at  that  interview  about  these  stories  ? 
A.  He  said  that  he  had  mentioned  in  his  interview  with  Mr.  Bowen  when 
Bowen  brought  him  the  letter  demanding  his  retirement — he  said  that  he 
had  told  Bowen — I  think  that  Mr.  Bowen  had  mentioned  the  name  of  a  woman, 
and  Mr.  Beecher  said  that  he  had  heard  the  same  story,  and  had  rather  joined 
Mr.  Bowen  in  that  story ;  and  he  said  he  would  take  it  back. 

Q.  He  mentioned  the  name  of  a  woman  ?  A.  He  said  that  he  had  heard 
the  name  of  a  woman.     He  said  that  he  had  heard  the  same  story. 

Q.  Was  her  name  mentioned  there  between  you  and  Mr.  Beecher  ?  A. 
Y'es,  sir;  her  name  was  mentioned. 

Q.  What  wag  said  about  the  woman  ?  A.  He  said  that  Mr.  Bowen  had 
told  him  of  Mr.  Tilton's  intimacy  with  this  woman,  or  of  the  stories  concerning 
his  intimacy  with  this  woman ;  that  he,  Mr.  Beecher,  had  told  Mr.  Bowen 
that  he  had  heard  the  same  stories  concerning  her;  and  I  said  to  Mr.  Beecher 
— is  that  right,  sir  ? 

Q.  Go  on.  A.  And  I  said  to  Mr.  Beecher  that  I  thought  it  was  very 
unjust  towards  the  woman  and  very  unjust  towards  Theodore;  that  I  knew 
both  parties  and  I  did  not  think  that  there  was  anything  wrong  between  them 
at  all,  and  from  ray  acquaintance  with  Theodore  Tilton  I  had  the  highest 
con6dence  in  him;  and  from  my  knowledge  of  the  woman,  and  from  my 
I.— 88 
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acquaintance  with  her,  I  had  the  highest  confidence  in  her,  and  I  didn't  think 
any  such  story  was  true.     That  is  the  substance. 

Q.  You  nronouDoed  it  untrue ,  didn't  you  ?    A.  Yes,  sir. 

Q.  Didn't  you  say  you  knew  all  about  theii*  relations  and  you  knew  thcj 
were  untrue  ?     A.  No,  sir;  I  didn't  say  that. 

Q.  Didn't  you  say  you  knew  enough  about  their  relations  to  know  that 
they  were  untrue  ?  A.  No,  sir  ;  I  said  from  what  I  knew  of  their  relationB — 
from  what  I  knew  I  should  judge  it  to  be  untrue  and  unjust. 

Q.  Did  you  say  you  should  judge  it  to  be  ?     A.   Sir  ? 

Q.  Did  you  say  that  you  should  judue  it  to  be  untrue  ?  A.  The  sabatance 
of  what  I  said,  sir,  whs  the  word  **  judge." 

Q.  Didn't  yon  siiy  that,  from  what  you  knew  of  their  relations,  you  knew 
that  that  story  was  untrue  ?  A.  From  what  I  knew  of  the  parties,  air;  not  of 
their  relations. 

Q.  Well,  of  the  parties  ?     A.  Yes,  sir;  I  believed  the  stories  were  untrue. 

Q.  What  did  Mr.  Beecher  say  in  answer  to  that  ?  A.  He  said  he  was  very 
glad  to  hear  it. 

Q.  When  Mr.  Beecher  told  you  that  he  was  glad  to  hear  that  it  was  untnie, 
did  he  express  any  sorrow  for  having  repeated  that  story  to  Mr.  Bowen  ?  A. 
Yes,  sir;  he  said  he  was  sorry. 

Q.  That  he  had  repeated  it  ?    A.  Yes,  sir. 

Q.  How  did  he  say,  and  what  on  that  subject  ?  A.  He  said  he  was  very 
sorry  if  he  had  done  an  injustice  to  the  woman  and  to  Theodore. 

Q.  And  to  Theodore  ?    A.  Yes,  sir. 

Q.  Didn't  he  express  himself  warmly  on  that  subject  of  the  injustice  that 
he  had  done  them  ?  A.  He  expressed  himself  sincerely,  sir,  I  should  say,  and 
he  said  he  would  write  a  note  1o  Mr.  Bowen  taking  it  back. 

Q.  Did  he  draft  a  note  there  ?     A.  No,  sir. 

Q.  Well,  did  he  write  it  there  ?    A.  No,  sir. 

Q.  Did  Mr.  Beecher  at  that  interview  state  anything  about  Bessie  Turner  ? 
A.  I  don't  think  he  did  at  that  interview,  sir. 

Q.  Had  he,  at  any  of  the  interviews  previous  to  that,  said  anything  about 
Bessie  Turner  ?  A.  I  don't  remember  that  he  had,  sir,  said  anything  about 
Bessie  Turner. 

Q.  Her  name  had  not  transpired  ?    A.  Not  up  to  that  time. 

Q.  When  do  you  remember  its  transpiring  between  Mr.  Beecher  and  your- 
self tirst  ?     A.   Some  time  after  the  tirst  of  January. 

Q.  Well  that  is  quite  indefinite.  Can't  you  be  more  definite  than  that  ? 
A.  I  should  think,  sir,  it  was  between  January  1st  and  January  10th. 

Q.  Didn't  Mr.  Beecher  tell  you  at  that  interview  that  the  girl  Bessie  Turner 
had  come  to  him  along  in  the  last  days  of  December,  and  reported  to  him  one 
or  two  scenes  as  having  transpired  between  her  and  Theodore  Tilton  f  A. 
No,  sir. 

Q.  You  knew  the  girl  Bessie  Turner  at  that  time,  did  you  not  ?  A.  I  had 
seen  her  at  Mr.  Til  ton's  house. 

Q.  She  was  a  girl  living  in  Mr.  Tilton's  family — a  young  girl  was  she  not  ! 
A.  I  saw  her  at  Mr.  Tilton's  house;  1  believe  she  was  living  there. 
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Q.  Don't  you  know  she  was  living  there  9  A.  I  believe  she  was ;  I  think 
she  was  living  there,  sir. 

Mr,  Tracy, — [To  the  court.]  Your  Honor  made  a  suggestion  that  I  did 
not  hear. 

Judge  Netlson. — He  had  answered  that  she  was  living  there. 

Mr.  Tracy. — I  understood  the  witness  to  say  that  he  saw  her  at  the  house. 

Q.  How  long  a  tim«  had  she  been  living  there  ?    A.  I  don't  really  know. 

Q.  When  Mr.  Beecher  spoke  to  you  about  Bessie  Turner,  whether  it  was 
on  this  day  or  some  subsequent  day,  did  he  tell  you  the  particulars  of  what 
Bessie  Turner  had  told  him  ?    A.  Of  what  she  had  told  him  personally  ? 

Q.  Yes,  sir;  concerning  Theodore  Tilton  ?  A.  I  don't  know  whether  he 
told  me  what  she  had  told  him  personally.  He  certainly  mentioned  Bessie 
Turner's  name,  and  said  that  the  information  came  from  her ;  whether  from 
her  directly  or  not,  sir,  I  don't  remember.     I  think  it  did. 

Q.  What  was  the  information  that  he  stated  as  coming  from  Bessie 
Turner  concerning  her  relations  with  Theodore  Tilton  ?  A.  That  the  story 
wa3  that  Theodore  Tilton  had  carried  her  from  her  bed  to  his  own;  some 
such  story  as  that. 

Q.  In  the  night  ?  A.  I  don't  remember  whether  it  was  in  the  night,  sir. 
I  suppose  it  was  in  the  night. 

Q.  Well,  didn't  you  understand  it  to  have  been  in  the  night  ?  A.  I  sup- 
pose I  did ;  yes  sir. 

Q.  And  didn't  you  understand  that  he  had  attempted  to  detain  her  in 
bed  for  some  little  time  ?  A.  I  didn't  understand  anything,  except  that  he 
had  taken  her  from  her  bed,  sir;  that  is  all. 

Q.  And  carried  her  to  his  own  ?    A.  Yes,  sir. 

Q.  In  the  night  time  ?    A.  Yes,  sir. 

Q.  Did  you  understand  whether  he  had  got  in  bed  with  her  ?  A.  I  didn't 
understand  that,  sir. 

Q.  Did  you  understand  that  there  was  only  one  instance  of  that  9  A. 
That  is  all,  sir. 

Q.  Did  you  understand  that  she  had  represented  him  as  on  another  occa- 
sion coming  to  her  bed  in  the  night  ?    A.  No. 

Q.  You  never  heard  of  but  one  transaction  ?    A.  That  is  all,  sir. 

Q.  In  regard  to  Bessie  Turner  ?    A.  That  is  all. 

Q.  When  that  was  told  to  you  what  did  you  say  about  it  ?  A.  Well,  I 
said  I  could  not  believe  that  story ;  it  seemed  to  me  entirely  improbable. 

Q.  What  did  Mr.  Beecher  say  ?    A.  He  said  that  was  the  story ;  that  is  all. 

Q.  Did  he  speak  of  that  as  one  of  the  stories  that  he  had  mentioned  to 
Bo  wen  ?    A.  No,  sir. 

Q.  He  did  not  ?    A.  No,  sir. 

Q.  What  other  stories  did  he  say  that  he  had  mentioned  to  Bowen  ?  A, 
That  is  the  only  one  that  I  call  to  mind — the  Bullard  story. 

Q.  That  is  the  only  one  of  which  he  gave  you  details  ?    A.  Yes,  sir. 

Q.  But  did  he  say  that  he  had  mentioned  to  Mr.  Bowen  other  stories  con- 
cerning Theodore  Tilton  9  A.  No,  sir;  I  think  that  is  the  only  one — ^the 
Bollard  story. 
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Q.  Do  you  meaD  to  say  that  Mr.  Beecher  did  not  mention  any  othernamesf 
A.  That  is  all  that  I  recollect,  sir;  that  he  told  me  that  he  had  mentioned 
Airs.  Bullard's  name  to  Mr.  Bowen. 

Q.  Did  he  say  or  not  that  he  had  told  Bowen  of  other  stories  concerning 
Tilton,  without  mentioning  names  ?    A.  I  donH  remember  that  he  did. 

Q.  You  don't  remember  that  he  did  ?    A.  No,  sir. 

Q.  Now,  when  he  told  you  about  Bessie  Turner,  didn't  you  express  your- 
self concerning  that  story  to  him  more  strongly  than  you  do  now  ?  A.  I 
don't  know  whether — I  don't  remember  whether  I  did  or  not,  sir;  the  sub- 
stance of  what  I  have  Said  to  you  I  stated  to  him 

Q  Did  he  tell  you  at  the  time  that  Bessie  Turner  had  told  other  people 
of  this  story  besides  himself?     A.  I  think  that  he  njay  have  told  me  that,  sir. 

Q.  You  leaiiied  the  fact  ci  her  from  Mr.  Beecher  or  some  one  else,  that 
she  had  told  this  story  to  other  people,  did  you  not  ? 

Mr.  Beach. — Wait  one  moment.  What  he  learned  from  other  people,  I 
object  to. 

Mr  Ec^trfs, — That  was  not  the  question,  if  your  Honor  please;  that  he 
beard  it  eiffur  from  Mr.  Beecher  or  other  people. 

Judge  Neilson. — If  he  heard  it  from  other  people,  it  is  immaterial. 

Mr.  Ecarts, — That  is  not  our  question,  if  your  Honor  will  allow  me.  We 
are  trying  to  find  out  whether  he  heard  it  from  Mr.  Beecher. 

Judge  Neilson. — Yes. 

Mr.  Evarts. — That  the  story  had. been  told  to  other  people.  The  witness  is 
not  certain  about  that,  as  I  understand.  Now,  we  ask  bim  whether,  either 
from  Mr.  Beecher,. or  from  some  one  else,  he  had  heard  that  she  had  told  the 
story  to  others — as  a  part  of  the  further  examination.  **Now,  don't  you  re- 
member that  you  heard  it  from  Mr.  Beecher  ?" 

Judge  Neilson. — Whatever  Mr.  Beecher  said  is  to  be  received,  not  be- 
yond that. 

Mr.  Evarts, — That  is  our  point,  of  course,  to  get  at  what  he  said,  and  to 
probe  him  to  get  at  it. 

Mr,  Tracy. — Your  Honor  rules  out  the  question  as  it  stands  ? 

Judge  Neilson. — 80  far  as  it  relates  to  other  people. 

Mr.  Tract/, — Your  Honor  will  note  our  exception. 

Judge  Neilson. — The  current  rumors  of  the  town,  I  do  not  wish  to  hear. 

Q.  At  the  time  you  were  having  this  interview  with  Mr.  Beecher  about 
Bessie  Turner,  had  you  heard,  or  did  you  know  that  Bessie  Turner  had  told 
the  story  to  other  people  besides  Mr.  Beecher  ?  A.  No;  I  did  not  know  at 
that  time. 

Q.  Now,  at  this  interview  on  the  1st  of  January  was  the  Winsted  matter 
again  talked  about  between  yourself  and  Mr.  Beecher?  A.  No,  sir;  I  think 
not,  sir;  no. 

Q.  Was  anything  further  said  about  the  stories  that  Bowen  had  told  con- 
cerning Tilton  at  that  time  ?    A.  I  think  not. 

Q.  That  Bowen  had  told  concerning  Tilton  ?    A.  No ;  I  think  not. 

Q.  Was  not  the  subject  of  Mr.  Tilton's  relations  with  another  lady  a 
matter  of  conversation  between  you  and  Mr.  Beecher  ?    A.  No,  sir. 


Jan.  21,  1875.]  OROSa-EXAMTNATlON.  597 

Q.  Did  you  never  hear  from  Mr.  Beecber  at  any  time  that  Mr.  Bowen  had 
reported  to  him  the  name  of  another  woman  with  whom  Mr.  Tilton  was  con- 
nected ?    A.  No,  no. 

Q.  Had  you  heard  at  the  time  you  were  talking  with  Mr.  Beecherthat  Mr. 
Bowen  had  cliarged  Mr.  Tilton  with  having  made  an  improper  proposition 
to  another  lady,  and  that A.  No,  sir. 

Mr,  Beach. — [To  the  witness.]  Wait  one  moment ;  please  do  not  answer; 
his  question  was  not  finislied;  and  I  do  not  get  an  opportunity  to  object. 

llie  Witness. — Pardon  me,  sir. 

Q.  Did  yon  never  hear  that  ? 

Mr.  Bench. — That  is  objected  to. 

Judge  Neilson.  —Ruled  out. 

Q.  Did  you  never  hear  it  from  Mr.  Tilton  or  from  Mr.  Beecber  ? 

Mr   i?wrA. --Hear  what  ? 

Mr.  Tracy, — That  Bowen  had  charged  Mr.  Tilton,  prior  to  discharging 
him,  with  improper  relations,  or  with  an  improper  attempt  in  respect  to 
another  woman  ?    A.  Did  I  ever  bear  it  ? 

Q.  From  either  Tilton  or  from  Mr.  Beecber  ? 

Judge  Neilson. — That  Bowen  had  so  charged  ? 

Mr.  Tracy. — That  Bowen  so  charged  ?  A.  I  don't  recollect  that  I  did  ; 
I  don't  recollect  that. 

Q.  Are  you  sure  that  you  did  not  ?  A.  I  haven't  any  recollection  aboat 
it  now,  sir. 

Q.  At  that  interview  of  January  1st,  did  Mr.  Beecber  mention  to  you  that 
bis  wife  had  taken  an  active  interest  in  behalf  of  Mrs.  Tilton  as  against  her 
husband  ?  A.  Not  at  that  interview ;  my  recollection  is,  tliat  it  was  not  at 
that  interview,  sir;  it  was  the  interview  of  December  81st;  I  spoke  to  him 
about  it  myself. 

Q.  You  think  that  that  subject  was  not  referred  to  again  in  this  conversa- 
tion of  January  1st  ?    A,  My  recollection  is  that  it  was  not. 

Q.  Well,  what  subjects  did  you  and  Mr.  Beecber  converse  about  on  that 
day  ;  just  name  the  topics  of  conversation  so  far  as  you  can  remember  ?  A.  The 
effect  of  the  recantation  upon  Theodore  Tilton;  Mr.  Beecher's  expression  of 
contrition  for  the  crime  that  he  had  committed  against  Elizabeth  Tilton  and 
Theodore  Tilton,  and  his  expression  of  regret  that  he  had  mentioned  Mrs. 
Bullard's  name  to  Mr.  Bowen ;  those  are  the  three  distinct  subjects  that  I 
now  recollect. 

Q.  And  the  only  three  that  you  recollect  ?    A.  Those  are  the  three,  sir. 

Q.  1  understand  you  now  to  say  that  it  was  on  Dec.  81st  that  Mr.  Beecber 
told  you  that  Mrs.  Beecber  and  himself  had  been  taking  an  active  part  with 
Mrs.  Tilton  against  her  husband  ?    A.  My  recollection  is  that  way;  yes,  sir. 

Q.  Now,  when  you  began  to  write  this  letter,  you  say  Mr.  Beecber  dic- 
tated it  ?    A.  Yes,  sir. 

Q.  Did  he  dictate  all  of  it  ?    A.  Yes,  sir ;  he  dictated  all  of  it. 

Q.  Every  word  that  you  wrote  on  that  paper  was  dictated  by  Mr.  Beecber? 
A.  My  recollection  is,  sir,  that  I  put  over  the  top  of  it,  **In  trust  with  P.  D. 
Monlton,"  myself,  either  before  or  after  the  letter  was  tinisb«>d 
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Q.  Can  you  tell  which  ?    A.  I  think  it  was  put  over  before,  sir. 

Q.  And  that  part  of  it  was  not  dictated  by  Mr.  Beecher  ?  A.  That  part 
of  it  was  not  dictated  by  Mr.  Beecher;  my  recollection. 

Q.  Was  everything  else  on  the  paper  dictated  by  Mr.  Beecher  f  A.  Breiy 
word,  sir,  witli  the  exception  of  that  that  he  wrote  himself. 

Q.  Did  he  dictate  it,  sentence  by  sentence  ?    A.  He  did. 

Q.  And  you  wrote  it  down,  sentence  by  sentence,  as  he  dictated  it  f  A- 
I  did. 

Q.  Will  you  produce  that?  [Letter  ** Exhibit  No.  2,"  produced,  see  p. 
346,  anU,]  Did  he  dictate  the  words,  *'My  Dear  Friend  Moulton?"  A. 
He  did. 

Q.  Have  you,  from  Mr.  Beecher,  during  the  four  years  of  correspondence, 
any  other  communication  from  him  that  commences,  **My  Dear  Friend 
Moulton  ?  "     A.  •!  am  sure  I  don't  know^,  sir,  whether  I  have  or  not. 

Q.  Don't  you  know  whether  you  have  or  not?     A.  I  do  not. 

Q.  Can  you  recall  a  single  one  which  he  ever  commenced,  addressed  to 
you  in  that  way  ?  A.  I  can  not,  sir;  I  can  not  recollect  the  way  in  which  any 
of  them  commences. 

Q.  He  lias  written  you  a  great  many  letters,  has  he  not  ?     A.  He  has. 

Q.  You  put  the  words,  ^*In  Trust  with  F.  D.  Moulton,"  at  the  head  of 
the  paper,  and  Mr.  Beecher,  at  the  bottom  of  it  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  about  what  that  meant — what  it 
was 

Mr,  FvUert&n. — One  moment;  that  is  a  mistake.  It  is  a  mis-statement  of 
what  is  there ;  it  is  an  incorrect  quotati«m  from  the  paper. 

Mr.  Tracy. — Well,  it  is,  in  one  sense,  that  it  is  not  literal — literally 
repeating  both  phrases ;  but  with  that  exception,  it  is  as  near  literal  as  one 
expression  can  make  the  two ;  and  it  is  a  declaration  of  trust  at  the  bottom 
and  foot  of  the  letter. 

Q.  Now,  did  you  have  a  conversation  with  Mr.  Beecher  as  to  the  nature 
of  this  trust  ?    A.  I  think  I  did ;  yes,  sir. 

Q.  What  was  to  be  the  nature  of  the  trust  in  which  you  took  that  letter — 
that  paj)er  ?  A.  I  was  to  do  with  that  paper,  as  a  friend  of  Mr.  Beecher, 
what  I  thouglit  it  was  judicious  to  do  with  it— was  to  show  it  to  Theodore 
Tilton — was  to  show  it  to  Tlieodore  Tilton. 

Q.  Judicious  with  reference  to  what  object  ?  A.  With  reference  to  the 
reconciliation  of  the  differences  beween  Mr.  Tilton  and  Mr.  Beecher. 

Q.  You  were  to  show  it  t(»  Mr.  Tilton  ?  A.  Show  it  to  him,  or  hand  it  to 
him,  or  let  hiui  read  it  through. 

Q.  Which  ?  A.  Anything  that  I  chose  to  do  with  it ;  it  was  an  absolute 
trust  with  me,  to  do  with  it  as  I  saw  fit. 

Q.  To  use  for  that  object  ?    A.  Yes,  sir. 

Q    What  else  w^ere  you  to  do  with  it  ?    A.  What  else  was  I  to  do  with  it  ? 

Q.  Yes.     A.  Anything  that  I  chose,  in  accordance  with  that  purpose, 

Q.  Were  you  to  part  with  it  ?  A.  Was  I  to  part  with  it  ?  No,  sir;  I  was 
to  keep  it;  not  to  part  with  it,  sir,  to  anybody  but  Theodore  Tilton. 

().  Were  you  to  part  with  it  to  Theodore  Tilton  ?    A.  To  do  an3^thing 
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with  it  with  regard  to  Theodore  Tilton  that  I  chose  for  the  purpose  of  recon- 
ciliation. 

Q.  Were  you  to  give  it  to  Theodore  Tilton  ?  A.  Give  it  to  him  if  I  saw 
fit. 

Q.  What  was  said  about  it  ?  A.  That  is  the  purport  of  what  was  said 
about  it. 

Q.  Was  it  said  that  you  could  deliver  this  paper  to  Theodore  Tilton,  and 
leave  it  with  him  if  you  saw  fit  ?  A.  There  was  no  restriction  whatever  put 
dpon  my  action  with  regard  to  it. 

Judge  NEn^sox. — Then  that  was  not  said,  as  I  understand  ?    A.  No,  sir. 

Q.  Tliat  was  not  said  ?    A.  No,  sir. 

Q.  Was  anythin<(  said  except  what  would  be  implied  by  the  phrase,  '*  in 
trust"?  A.  I  told  Mr.  Beech  er  that  I  thought  it  better — that  these  words 
better  be  put  over  the  top  of  it:  **In  Trust  with  F.  D.  Moulton,"  in  order 
that  that  letter  might  be  under  my  control;  that  was  the  point,  sir. 

Q.  And  it  was  put  there  for  that  purpose  ?    A.  Yes;    by  me. 

Q.  Now,  was  there  anything  further  said  than  what  you  have  now  stated 
in  regard  to  the  nature  and  object  of  this  trust  ?  A.  I  don't  recollect,  sir,  at 
present,  that  there  was. 

Q.  When  I  say,  **  by  what  you  have  now  stated,"  I  mean  what  you  have 
last  repeated  ?     A,  Yes,  sir. 

Q.  You  understand  the  question  ?  A.  Well,  sir,  will  you  repeat  it,  so  that 
I  may  understand  fully ;  perhaps  I  do  not. 

Q.  Was  there  anything  else  said  as  to  the  naturo  and  object  of  this  triist, 
except  that  it  was  put  there  to  show  that  this  letter  was  to  remain  in  your 
custody  and  under  your  control  ?  A.  Under  my  control;  I  don't  think  there 
was  anything  else. 

Q.  Nothing  else  said  about  that  ?  A.  I  do  not  remember  that  there 
was. 

Q.  Now,  what  did  you  do  with  this  paper  when  you  got  it  ?  A.  I  took  it 
to  Theodore  Tilton,  after  I  left  the  house,  and  read  it  to  him. 

Q.  Same  night  ?      A.  Yes,  sir. 

Q.  Did  you  give  it  to  him  ?  A.  I  don't  know  whether  I  handed  it  to  him 
or  not  to  read,  or  whether  I  read  it  to  him;  my  impression  was — is,  that  I 
read  it  to  him. 

Q.  Will  you  say  that  you  did  not  deliver  this  paper  to  Theodore  Tilton 
and  leave  it  with  him  for  a  time  ?  A.  I  did  not  leave  it  v^ith  him  for  any 
time  that  night,  sir;  I  don't  think  I  did. 

Q.  That  night  ?  A.  He  did  not  take  it  away  from  the  house,  if  that  is 
what  vou  mean. 

Q.  No,  that  is  not  my  question.  Didn't  you  deliver  this  paper  to  Theo- 
dore Tilton,  and  leave  it  with  him  for  a  time  ?  A.  Well,  sir,  I  don't  recollect 
whether  I  did  or  not. 

Q.  Do  you  recollect  that  you  did  not  ?  A.  I  haven't  any  recollection,  sir, 
as  to  whether  I  read  it  to  him ;  as  to  whether  I  road  it  to  him,  or  whether  he 
took  it  from  my  hands  to  read,  my  recollection  is  not  specific  as  to  either 
point. 
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Q.  If  he  took  it  from  your  hands  to  read,  have  you  any  recollection  as  to 
how  long  he  kept  it  ?    A.  I  have  not. 

Q.  Can  you  say  that  Theodore  Tilton  did  not  have  this  paper  in  his  pos- 
session for  at  least  one  hour  on  the  night  you  obtained  it  ?  A.  I  could  not 
say  that  he  had  not,  sir. 

Q.  No,  sir  ?  Can  you  say  that  he  did  not  have  it  for  two  hours  in  his  pos- 
session ?  A.  Well,  my  recollection,  sir,  would  be  that  he  had  not.  If  I  was 
to  state  my  recollection — that  he  hadn't  it  for  two  hours. 

Q.  He  didn't  have  it  for  ao  long  as  two  hours  ?    A.  No,  sir. 

Q.  What  did  you  do  on  receiving  it  back  from  Mr.  Tilton  ? 

Mr.  Morris. — He  has  not  said  he  received  it  back,  yet. 

Q.  Did  you  come  in  possession  of  the  paper  ? 

Mr.  MorrU. — He  has  not  said  he  parted  with  it,  yet. 

Mr.  Tracy. — We  know  what  he  said.  When  do  you  next  recollect  being 
in  posses<iion  of  this  paper  ? 

Mr,  Morris. — Now,  I  submit  that  he  has  not  said  that  he  recollects  being 
out  of  possession  of  it  yet.  The  question  assumes  a  fact  that  has  not  yet  been 
proven. 

Mr.  Tracy. — I  assume  the  fact  that  he  has  been  in  possession  of  it.  Now, 
I  ask  when  he  next  remembers  definitely  of  being  in  possession  of  this  paper? 

Mr.  Morris. — The  point  is  that  he  has  not  stated  yet  that  he  was  ever  oat 
of  the  possession  of  it. 

Mr.  EvartH. — Tlie  point  is  this :  that  he  don't  recollect.  Now,  we  want 
him  to  recollect  when  he  knows  he  had  it. 

Mr.  Morris. — Well,  that  is  another  question.  The  question  is  not  a  proper 
question,  and  I  object  to  it. 

Judge  Nkilson. — If  you  handed  this  to  Mr.  Tilton  at  all,  did  he  hand  it 
back  to  you  ?    A.  I  think  he  did,  sir. 

Mr.  Tracy. — Don't  you  know  whether  he  handed  it  back  to  you  that  same 
evening  or  not,  if  he  had  it  ?    A.  If  he  had  it  ? 

Q.  Yes.  A.  My  recollection  is  that  the  paper  was  not  out  of  my  posses- 
sion all  night  that  night;  that  I  had  it. 

Q.  Then  you  remember  definitely  of  having  had  it  the  next  morning,  do 
you  ?     A.  I  don't  remember  definitely  having  had  it  the  next  morning. 

Q.  What  did  you  do  with  it  that  night  or  the  next  day  ?  A.  I  put  in  my 
bureau  drawer. 

Q.  When  did  you  put  it  in  your  bureau  drawer  ?     A.  That  night. 

Q.  Sure  ?     A.  I  think  so,  stating  to  the  best  of  my  recollection. 

Q.  What  time  of  night  ?    A.  After  I  got  through  with  Theodore  Tilton. 

Q.  What  time  of  night  was  it  ?     A.  I  don't  remember. 

Q.  You  don't  remember  ?     A.  No. 

Q.  When  did  you  next  see  this  paper  ?  A.  I  don't  remember  when  I  next 
saw  it,  sir. 

Q.  Well,  when  do  you  next  remember  of  having  seen  it  ?  A.  Distinctly, 
sir,  after  the  Victoria  Woodhull  publication,  I  remember,  in  your  presence. 

Q.  Do  you  mean  to  say  that  you  have  no  recollection  of  having  seen  this 
paper  from  the  time  you  put  it  in  your  bureau  drawer  in  December,  1870, 


Jan.  21,  1875.]  OBOSS-BXAMmATIOK  6U1 

until  after  the  Woodhull  publication  ?  A.  I  don't  remember  anything  about 
it,  sir,  definitely,  up  to  that  time. 

Q.  Now,  which  publication  was  that  of  the  WoodhuU's  that  you  refer  to  ? 
A.  The  publication  of  the  Victoria  Woodhull  story. 

Q.  1872  ?     A.  Yes,  sir;  1872,  I  think. 

Q.  Well,  when  you  wanted  this  paper  after  that  publication,  did  you  find 
it  in  your  bureau  drawer  ?    A.  No,  sir;  found  it  in  a  tin  box. 

Q.  In  a  tin  box  ?  A.  I  must  have  taken  it  from  the  bureau  drawer  and 
put  it  in  the  tin  box,  I  suppose. 

Q.  Where  was  the  tin  box  ?    A.  The  tin  box  was  in  ray  house. 

Q.  Was  that  paper  never  in  your  safe  ?  A.  I  don't  think  that  the  con- 
fession— that  that  paper  was  ever  in  my  safe,  sir,  I  don't  remember  that  it  was, 

Q.  In  New  York  ?    A.  I  don't  think  it  was. 

Q.  And  where  was  the  tin  box  kept  in  your  house  ?  A.  Kept  in  the 
closet  in  my  front  chamber,  I  think. 

Q.  Locked?    A.  Yes,  sir;  locked. 

Q.  With  what  sort  of  a  lock  ?    A.  Little  padlock. 

Q.  One  of  those  little  cheap  padlocks  ?  A.  Locked  with  a  small  lock,  sir, 
about  so 

Q.  Do  you  remember  of  ever  havinf^  had  that  tin  box  out  in  presence 
of  Theodore  Tilton  from  the  time  of  receiving  this  letter  of  December,  1870, 
until  after  the  Woodhull  publication  ?  A.  I  don't  recollect  distinctly  the 
occasion ;  I  may  have  had  it  out,  sir. 

Q.  Don't  you  know  you  had  it  out  frequently  in  his  presence  ?  A,  No, 
I  don't  remember  that  I  had  it  out  frequently  in  his  presence,  sir. 

Q.  Well,  then,  at  the  next  time  that  you  remember  of  having  seen  this 
paper,  do  you  also  remember  that  Theodore  Tilton  had  a  copy  of  it  ?  A,  No, 
I  don't  remember  that  he  had  a  copy  of  it. 

Q.  When  did  you  first  know  that  Theoaore  Tilton  had  a  copy  of  it  ?  A. 
It  was  either — I  think  that  the  Bacon  letter,  sir,  or  else  the  "True  Story" 
letter,  if  the  thing  was  in  that;  it  was  in  one  or  the  other,  but  I  don't  think 
it 

Q.  Well,  those  two  transactions  or  stories  are  some  ways  apart,  are  they 
not  ?  When  was  the  **True  Story"  prepared  ?  A.  I  don't  know;  I  believe 
it  was  prepared  in  the  latter  part  of  December,  1872. 

Q.  And  when  the  Bacon  letter  ?  A.  The  Bacon  letter  was  in  eighteen 
hundred  and — this  year  wasn't  it — ^last  year,  1874. 

Q.  And  now  do  you  mean  to  say  that  you  can't  tell  on  wnich  occasion  it 
was  that  you  found  Mr.  Tilton  had — do  you  mean  to  say  that  you  can't  tell 
at  which  date  it  was  you  first  knew  that  Theodore  Tilton  had  a  copy  of  this 
paper  ?  A.  I  can't,  no ;  not  to  swear  to  it  now ;  I  don't  remember,  sir, 
whether  it  was  in  the  '*True  Story  "  or  not;  that  is  the  reason  that  I  can't 
swear  here. 

Q.  You  never  remember  to  have  seen  the  paper  until  after  the  Woodhull 
publication,  and  you  never  remember  to  have  known  that  filton  had  a  copy 
of  it  until  one  day  that  you  speak  oft  A.  No;  that  is  the  best  of  my  recol- 
lection now. 
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Q.  How  did  you  find  out  that  he  had  a  copy  of  it  then  ?  A.  The  Bacon 
letter  ? 

Q.  This — when  you  did  know  it  ? — when  you  learned  that  he  had  a  copy, 
how  did  you  learn  it  ?    A.  Learned  it  from  him. 

Q.  From  him  ?  A.  From  the  publication  of  the  Bacon  letter,  when  ha 
read  it  to  me. 

Q.  Do  you  mean,  then,  to  say  that  that  was  the  first  time  that  you  knew 
that  he  had  a  copy  ?    A.  That  is  the  first  time,  to  my  recollection. 

Q.  Now,  sir,  didn't  he  make  a  copy  of  this  letter  in  your  presence,  the 
very  night  you  read  it  to  him,  and  the  first  night  you  received  it  from  Mr. 
Beecher?     A.  No,  sir;  I  don't  recollect  that  he  did. 

Q.  Do  you  recollect  whether  he  did  or  not  ?  A.  My  recollection  is  that 
he  did  not,  sir. 

Q.  And  will  you  swear  that  you  did  not  know  that  he  made  a  copy  of 
that  letter  that  night  before  you  put  it  in  your  bureau  drawer  ?  A.  Yes,  sir; 
I  should  swear  to  that,  sir. 

Q.  Didn't  Mr.  Til  ton  write  that  letter  down,  this  letter  down,  in  short- 
hand or  otherwise,  at  the  time  you  read  it  ?  A.  I  don't  recollect  that  he  did ; 
my  recollectiou  is  that  he  did  not. 

Q.  Your  recollection  is  that  he  did  not  ?  A.  My  recollection  is  that  he 
did  not,  sir. 

Q.  Now,  we  will  come  back  to  the  composition  of  the  letter.  Well,  I 
will  ask  this  question  before  I  come  back  to  the  composition  of  the  letter.  If 
he  didn't  do  it  on  that  night,  did  you  ever  give  him  any  other  opportunity  to 
make  a  copy  ?  A.  I  may  have  shown  him  the  letter,  sir;  if  he  asked  me  for 
it,  very  likely  I  did. 

Q.  Will  you  say  whether  you  did  or  not  ?  A.  I  can  not  say  whether  I 
did  or  not.     I  say  that  if  he  had  asked  me  for  it,  I  very  likely  should. 

Q.  That  is  not  an  answer,  sir.  I  am  nut  asking  what  you  very  likely 
should,  bnt  1  am  trying  to  ask  what  you  remember  that  you  did  ?  A.  I  don^i. 
remember  that  I  did,  sir. 

Q.  Then,  so  far  as  you  know,  up  to  the  publication  of  the  Bacon  letter, 
Tilton  had  no  other  opportunity  to  make  a  copy  ? 

Mr,  Beach, — The  witness  has  said  that  he  was  uncertain  whether  it  was  at 
the  time  of  the  Bacon  letter  or  at  the  time  of  the  true  statement. 

Mr,  Evarts, — We  understand  it  not.  In  the  later  answer  of  the  witness, 
he  fixed  the  Bacon  letter  as  the  date  when  he  first  knew  it. 

Mr,  Beach, — He  did  not. 

Mr.  Etarta. — I  will  refer  to  the  stenographer. 

Mr.  Beach. — The  witness  was  carried  to  that  result  by  a  leading  question 
assuming  that  fact,  and  in  the  face  of  his  direct  explanation  that  he  was  un- 
certain which  of  those  periods  was  the  time  when  he  obtained  that  informa- 
tion. 

Mr.  EvarU. — We  have  our  views  of  the  testimony,  sir,  and  w^e  do  not  like 
to  be  interrupted  in  the  cross-examination.  If  there  is  any  question  of  it, 
the  stenographer's  notes  can  be  appealed  to. 

Mr,  Beach. — Well,   sir,   although  the  counsel  may  not   like  to  be  inter- 
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rupted,  when  I  object  to  a  question  it  seems  to  be  a  necessity  that  he  should 
be.  My  objection  to  the  question  was,  sir,  that  it  improperly  assumes  that 
the  first  knowledge  of  the  witness  that  Mr.  Til  ton  had  a  copy  of  this  letter 
was  at  the  publication  of  the  Bacon  letter. 

Judge  Neilson. — I  understand  him  that  he  got  to  know  the  fact  with 
certainty  when  he  saw  it  in  the  Bacon  letter,  but  he  can  not  say  when  be  got 
the  copy. 

Mt\  EvarU. — ^Tbat  we  understand. 

Mr.  Beach. — Well,  your  Honor  is  under  a  wrong  impression,  I  submit,  in 
regard  to  the  testimony  of  the  witness  upon  that  subject,  for  the  witness  ex- 
plicitly stated  tliat  he  could  not  say  when  he  first  received  that  information, 
whether  at  one  time  or  the  other. 

Judge  Neilson. — Well,  then,  it  is  qualified  in  that  way. 

Mr.  EvarU, — Afterwards  corrected. 

Judge  Neilson. — But  he  got  to  a  certainty  of  it  when  he  saw  the  Bacon 
letter. 

Mr.  Beach, — I  insist  that  he  did  not  afterwards  correct  it. 

Mr.  EvarU. — That  is  for  the  stenographer  to  decide. 

Mr.  Bench, — That  is  for  us  to  decide  when  the  question  is  based  upon  an 
improper  assumption  of  fact. 

[Question  read  by  the  stenographer.] 

Judge  Neilson. — **  So  far  as  you  know  or  recollect;"  please  to  qualify  it 
in  that  way. 

Mr.  EkarU, — [To  the  witness].  There  is  no  objection.  A.  I  don't  recollect, 
sir,  that  he  had. 

Mr.  Tracy. — Now,  do  you  know  how  Mr.  Tilton  got  the  copy  that  he 
made — that  he  had — when  you  read  the  Bacon  letter  ?  A.  I  don^t  know 
specifically ;  no,  sir. 

Q.  You  say  you  don't  know  specifically  ?    A.  No,  sir. 

Q.  Do  you  know  ?     A.  No,  sir. 

Q.  That  is  an  answer  ?    A.  Yes,  sir. 

Q.  Did  you  ever  give  him  a  copy  ?     A.  No,  sir. 

Q.  Did  he  ever  take  a  copy  with  your  knowledge  ?  A.  Not  that  I  remem- 
ber, sir. 

Q.  Don't  you  remember  whether  he  did  or  not  ?    A.  No. 

Q.  Do  you  mean  to  say  now  that  you  don't  remember  whether  you  gave 
him  a  copy  of  this  letter  ? 

Mr.  Fullerton, — That  has  been  answered  over  and  over  again. 

Judge  Neilson. — lie  said  he  had  not  given  him  a  copy;  I  think  he  has 
answered  that  point  clearly ;  he  did  not  furnish  a  copy,  and  he  don't  remem- 
ber how  he  got  the  copy. 

Q.  Did  you  give  him  an  opportunity  to  make  or  take  a  copy  of  it  ? 

Mr,  Beach— Now ^  I  submit  to  your  Honor  that  the  witness  has  stated  upon 
the  previous  examination  that  he  might  have  handed  that  letter  to  Mr.  Tilton, 
and  that,  undoubtedly,  if  Tilton  applied  to  him  for  it,  he  did  so. 

Mr,  Tracy, — Now,  that  is  reasoning;  we  want  to  get  facta. 

Mr,  FulUrton, — There  we  have  the  advantage  of  you. 
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Judge  Nbilbon. — ^I  think  the  witness  has  answered  fully. 

Mr,  EvarU, — ^Well,  if  your  Honor  please,  we  regard  this  testimoDy  as  im- 
portant, as  subsequent  testimony  will  show,  and  we  do  not  want  to  be  re- 
tarded in  our  cross-examination  by  the  objections  of  our  learned  friends  if  oar 
questions  are  proper. 

Judge  Nbilbon. — Do  you  think  it  proper  to  repeat  a  question  again  and 
again. 

Mr,  EtarU. — No,  sir.  We  do  think  it  proper,  and  fair  to  the  witness 
also,  to  have  his  answers  explicit,  he  understanding  what  the  question  is. 
Now,  he  says  he  don't  know  how  Mr.  Tilton  got  the  copy.  That  is  answered; 
we  do  not  repeat  that  question.  We  ask  him  now,  did  you  ever  give,  in  fact, 
Mr.  Tilton  an  opportunity  to  take  or  make  a  copy  of  that  paper  ? 

Judge  Neilson. — Hasn't  he  answered  that  ? 

Mr.  Evarts. — Let  him  answer  ii  if  he  can. 

Judge  Neilson. — Well,  what  is  the  answer  to  that  question  ?  A.  I  donH 
recollect,  sir,  that  I  ever  gave  him  an  opportunity. 

Judge  Neilson. — Well,  so  I  understood  before. 

Q.  Now,  Mr.  Moulton,  you  were  educated  at  the  New  Tork  Academy, 
now  called  the  New  York  College,  were  you  not  ?    A,  Yes,  sir. 

Q.  Since  you  have  been  in  the  firm,  you  have  carried  on  very  much  of  the 
correspondence  of  your  firm,  have  you  not  ?     A.  Not  very  much  of  it. 

Q.  Whose  department  is  that  ?     A.  Mr.  Woodruff's  and  Mr.  Maclay's. 

Q.  You  write  well,  or  compose  well,  do  you  not  ? 

Mr.  Fullerton, — Well,  I  don't  suppose  that  that  is 

The  Witness, — I  don't  think  I  do,  sir. 

Judge  Nejlson. — He  has  made  the  same  answer  I  would  make. 

The  Witness. — I  don'.t  think  I  do;  thank  your  Honor. 

Q.  Well,  you  carry  on  a  large  correspondence,  do  you  not  ?    A.  No,  sir. 

Q.  You  write  many  letters  every  week,  do  you  not  ?    A.  No,  sir. 

Q.  Do  you  not  carry  on  a  correspondence  with  literary  people  ?  A.  No, 
sir. 

Q.  Have  you  never  ?    A.  Yes — slightly. 

Q.  You  understand  the  rules  of  composition  and  punctuation;  do  yon 
not? 

Mr,  Fullerton, — I  object  to  this — ^just  one  moment. 

The  Witness  [Answering]. — Not  very  well. 

Mr,  Fullerton. — It  is  trifling  with  the  time  of  the  court. 

Mr.  Tracy. — It  may  be. 

Mr.  Fullerton, — It  not  only  may  be,  but  it  is. 

Mr,  Tracy, — ^Well,  that  is  for  the  court. 

Judge  Neilson. — He  has  answered  that  question. 

Q.  Do  you  understand,  after  a  period,  how  you  should  commence  the 
next  sentence — whether  with  a  capital  or  a  small  letter  ?    A.  Yes,  I  do. 

Judge  Neilson  [Noticing  laughter  in  the  audience]. — Will  the  audience 
keep  quiet,  please? 

Mr,  Fullerton. — Well,  if  the  counsel  are  asking  these  questions  for  their 
own  information,  I  won't  object.     It  seems  to  me  to  be  trifling. 
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Judge  Neilson. — Will  the  audience  please  be  quiet.  [To  Mr.  Evarts, 
who  A^as  rising.]  If  you  say  a  word,  it  will  be  something  that  will  excite 
commotion  among  the  audience.     Proceed,  Mr.  Tracy. 

Q.  Now,  Mr.  Moultou,  I  understand  you  to  say  that  Mr.  Beecher  dictated 
this  letter  sentence  by  sentence  ?    A.  Yes,  sir. 

Q.  And  you  wrote  it  down,  sentence  by  sentence,  as  he  dictated  ?  A. 
Yes,  sir. 

Q.  And  he  dictated  it  deliberately  ?    A.  Yes,  sir. 

Q.  And  you  wrote  it  deliberately  ?    A.  Wrote  it  as  he  dictated  it. 

Q.  Did  you  write  all  that  Mr.  Beecher  said  ?    A.«  Every  word. 

Q.  And  you  say  that  this  letter  was  not  written  hastily  and  as  rapidly  as 
you  could  write  it  ?    A.  It  was  written  as  rapidly  as  I  could  write  it. 

Q.  Was  it  written  hastily  ?  A.  Written  rapidly;  I  don^t  know  what  you 
mean  by  hastily. 

Q.  Written  rapidly ;  very  well.  Was  it  written  by  you  in  an  effort  to 
catch  the  sentences  as  Mr.  Beecher  was  speaking  them  ?  A.  As  he  uttered 
them  for  me  to  write  down — as  fast  as  it  was  necessary  t-o  write  for  that  pur- 
pose I  wrote. 

Q.  And  you  wrote  after  a  man  who  was  dictating,  rather  than  after  a 
man  who  was  talking,  and  whose  sentences  you  were  seeking  to  catch  as  be 
talked  ?    A.  Yes,  sir ;  a  man  dictating. 

Q.  [Handing  paper  to  witness.]  Is  that  your  usual  handwriting  ?  A.  It 
is  a  little  more  distinct  than  usual.  I  usually  write  with  a  steel  pen.  This 
looks  as  though  it  was  written  with  a  quill. 

Q.  Do  you  remember  whether  you  wrote  with  a  steel  pen,  a  gold  pen,  or  a 
quill  ?    A.  I  can  not  recollect.    This  looks  as  though  I  wrote  with  a  quill  pen. 

Q.  As  matter  of  recollection,  do  you  i^ecollect  what  sort  of  a  pen  you 
wrote  with  ?    A.  I  can  not  recollect  whether  it  was  a  quill  pen  or  a  steel  pen. 

Q.  Was  it  one  or  the  other  ?    A.  My  impression  is  that  it  was  a  quill  pen. 

Mr,  Evnrts. — ^You  mean  steel  or  gold  pen  ? 

Mr.  FuUerton, — No,  he  means  quill  pen. 

Mr.  Evarts. — You  mean  quill,  or  steel  or  gold  ? 

Mr.  Fullerton. — He  says  it  is  his  impression  he  wrote  it  with  a  quill  pen. 

Mr.  Tracy. — ^I  desire  now  to  read  this  letter  with  the  punctuation  and  the 
writing.     I  want  it  read  as  it  is  written. 

Mr.  Shearman. — I  will  read  this  exactly  as  it  is  written  here. 

Mr.  FuUerton. — Of  course  you  will. 

Mr.  Shearman. — It  never  has  been  read  as  it  is  written. 

Mr.  FuUerton. — I  beg  your  pardon,  sir,  it  has  been. 

Mr.  Evarts. — No,  sir,  not  read  with  the  punctuation.  He  didn't  read  the 
punctuation. 

Mr,  FuUerton. — You  don't  read  punctuation,  you  observe  it. 

Mr.  Shearman  here  read  Exhibit  No.  2  [which  wiU  be  found  on  p.  846, 
ante]. 

The  Witness. — ^That  is  correct. 

Mr.  Shearman. — I  have  read  this  as  it  was  written.  The  word  '*  I  can't*'  [in 
the  phrase  *^  I  can  ask  nothing  "j  is  corrected  by  striking  out  the  ^'  t."    After 
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the  words  **I  will  not  plead,"  there  are  subsequently  inserted  the  words  *'for 
myself,"  but  the  color  or  the  ink  is  different  where  the  **t  "  ifl  crossed  and 
where  the  words  *'  for  myself"  are  inserted. 

Mr.  Beach. — Now  the  question  rises  whether  the  gentleman  has  read  it 
according  to  the  punctuation. 

Mr.  ETart8.--T\\2iX  will  be  for  the  jury. 

Mr.  FvUerton. — The  gentleman  promised  to  read  it  as  it  was,  and  when  he 
got  through  he  confessed  he  read  it  as  it  was  not. 

Judge  Neilson. — 1  thought  he  read  it  very  welL 

Mr,  Fullertoii. — Oh  !  he  read  it  very  well. 

Mr.  Evarts. — He  read  it  according  to  the  original  edition,  but  not  accord- 
ing to  the  revised  edition. 

Mr.  Tracy. — You  say  Mr.  Beech er  dictated  all  that  first  sentence  as  a  sin- 
gle sentence,  do  you  ? 

Mr.  FuUerton. — He  didn't  say  that. 

The  Witness. — I  said  he  dictated  every  word  of  it. 

Mr,  Tracy. — I  ask  you  whether  Mr.  Beecher  on  that  occasion  dictatea 
everything,  down  to  the  first  period  marked  in  that  letter,  as  a  single  sentence  t 

Mr.  Morris. — There  is  one  point,  if  your  Honor  please,  I  desire  to  say  a 
word  in  reference  to.  The  counsel  attempted  to  give  a  false  impression  with 
reference  to  this  letter,  and  spoke  about  the  different  colored  ink.  Now,  the 
whole  letter  makes  it  manifest  that  the  pen  did  not  deliver  the  ink  freely,  and 
a  part  of  many  of  the  words,  sometimes  the  middle  of  a  word,  will  be  pale. 
For  instance,  the  beginning  of  that  word  is  one  color,  and  the  two  letters 
**g  "  *^  h  "  are  pale  and  the  **  t"  is  black,  showing  the  pen  did  not  deliver  the 
ink  regularly  and  uniformly. 

Mr.  Evarts. — If  your  Honor  please,  we  object  to  all  this.  It  is  quite  com- 
petent for  our  learned  friends  to  comment  on  this  manuscript.  It  does  not 
falsify  our  comments  that  they  can  make  others. 

Mr.  Beach. — It  does  answer  their  comments  when  they  are  incorrect. 

Mr.  Evarts. — We  call  the  witness'  attention  to  it,  and  it  is  the  honest  way, 
before  he  leaves  the  stand,  and  we  intend  to  do  it. 

Judge  Neilson. — Some  impressions  are  created  on  your  part  in  reference 
to  the  letter  or  the  ink  of  the  letter  in  this  writing,  which,  perhaps  justifies 
the  counsel  on  the  other  side  making  a  remark  on  the  subject. 

Mr.  Tracy. — I  ask  you  whether  Mr.  Beecher  on  that  occasion  dictated 
ever3thing  down  to  the  first  period  marked  in  that  letter  as  a  single  sentence. 

Mr.  Beach. — The  witness  has  said  no  such  thing. 

Mr.  Tracy. — I  know  that,  and  that  is  the  reason  I  ask  him. 

[The  stenographer  was  here  directed  by  the  court  to  read  the  la&t  question 
to  the  witness,  which  he  did.] 

Mr,  Beach. — I  was  mistaken. 

Mr.  Tracy. — I  am  glad  you  acknowledge  for  once  you  are  mistaken. 

Mr.  Beach. — You  will  find  me  always  ready  to  acknowledge  my  mistakes. 
They  are  very  frequent  and  common. 

Mr.  Fhilhrton. — You  are  consuming  a  great  deal  of  time.  We  want  yon  to 
go  on  with  the  case. 
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The  Witnens. — What  is  the  close  of  the  sentence  ? 

Q.  Did  Mr.  Beecher  dictate  the  letter  down  to  the  word  **been,"  in  the 
binguage  I  have  read  as  a  single  sentence  ?  A.  He  dictated  every  word.  If 
your  Honor  will  allow  rac  to  explain 

Mr,  Tnwy, — Answer  my  question  first. 

The  Wit  mm. — I  can  not  answer  it  yes  or  no  without  an  explanation.  I 
want  to  explain  that  answer,  if  your  Honor  will  allow  me. 

Mr,  Tracy. — No;  if  you  cnn  not  answer  that  question,  that  is  alL 

The  Witness,  —Very  well. 

Q.  Can  you  remember  what  the  first  sentence  was  that  Mr.  Beecher  dic- 
tated in  that  letter  ?     A.  Every  word  of  the  letter  he  dictated. 

Q.  I  didnU  ask  you  that.  I  ask  you  what  the  first  sentence  was  that  he 
dictated  ?  A.  I  wrote  the  words  just  as  they  came  from  his  lip§,  and  I  can 
not  tell  you  the  first  sentence  that  he  dictated. 

Judge  Neilson. — Did  he  dictate  it  in  the  order  in  which  it  is  there  ?  A. 
Yes,  sir;  that  is  what  I  wanted  to  explain. 

Mr,  Tracy, — You  can  not  tell  the  first  sentence  that  he  dictated;  do  you 
say  that  ?  A.  The  words  in  the  first  sentence  of  this  letter,  he  dictated  every 
word  of  it. 

Q.  Yjou  have  said  that  he  dictated  it  sentence  by  sentence,  and  that  yon 
wrote  it  sentence  by  sentence  as  he  dictated  it.  Now,  I  ask  you  if  you  can 
tell  us  what  the  first  sentence  was  that  he  dictated  as  a  sentence,  and  that  yon 
wrote  as  a  sentence  ?  A.  1  can  tell  you  what  I  understand  about  it ;  my 
understanding  is,  the  first  sentence  he  dictated  was,  **I  ask  through  you 
Theodore  Tilton^s  forgiveness,  and  I  humble  myself  before  him  as  I  do  before 
my  God ;  he  would  have  been  a  better  man  in  my  circumstances  than  I  have 
been."     That  is  my  recollection  of  the  first  sentence  he  dictated. 

Mr,  Fullertvn. — It  is  proper  here  that  I  should  call  attention  to  one 
fact. 

Mr.  Tracy. — I  submit  it  is  not. 

Mr.  Fullerton, — I  ask  the  permission  of  the  court  to  do  it. 

Mr,  EvartH.  — I  object. 

Mr,  Fullerton. — I  understand  you  object,  but  notwithstanding  that  objec- 
tion I  call  the  attention  of  the  court  to  one  thing  in  connection  with  the 
writing  of  this  paper  just  at  that  point. 

Mr.  Emrts,-  -I  object  to  it,  and  don^t  go  on  until  his  Honor  rules  on  my 
objection. 

Mr,  Fullerton, — I  shall  go  on. 

Mr.  Starts.  — 1  object  to  his  calling  any  attention  to  any  fact  while  we  are 
cross-examining  this  witness  on  this  paper.  Let  him  call  attention  to  it  after- 
wards. 

Mr,  Fullerton, — I  think  it  ought  to  be  stated  now,  becaase  it  is  a  mia- 
reading  of  the  letter. 

Judge  NEn^soN. — That  you  can  correct  on  the  re-direct. 

Mr,  Evarts, — ^We  have  a  right  to  cross-examine  this  witness. 

Judge  Neilson. — I  don't  need  to  be  told  that.  The  learned  counsel  on 
both  sides  are  so  anxious  to  argue  that,  though  I  quite  understand  it.     [To 
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Mr.  FuUerton.]    I  think  you  had  better  reserve  it  for  your  re-direct;  it  may 
be  a  serious  matter. 

Mr,  Fullerton. — ^I  will  reserve  it,  and  it  will  be  a  serious  matter. 

Mr,  Tracy. — We  are  as  serious  as  a  pickle  here. 

Mr,  FuUerton. — Yes,  iind  you  grow  more  and  more  so. 

Mr,  Tracy. — Yes,  sir;  m>'  nature  is  very  serious. 

Judge  NEn.80N.--The  only  objection  now  to  what  Mr.  Fullerton  thought 
himself  called  upon  to  say  is  that  some  suggestion  on  his  part  might  put  the 
witness  on  his  guard. 

Mr.  FnUertb'n. — Nothing  of  that  kind  was  in  my  mind. 

JuDOB  Neilson. — That  might  be  in  your  mind. 

Mr,  Beach. — We  can  not  know  that  until  we  hear  the  suggestion.  It  may 
be  entirely  proper,  but  you  won't  hear  it.  There  is  no  reason  it  should  be 
given  if  the  other  side  object. 

Mr.  Tracy. — I  don't  think  there  is  any  delay  on  account  of  my  patting 
questions. 

Judge  Neilson. — I  don't  know. 

Mr.  Tracy. — Will  you  tell  us  the  next  sentence  that  Mr.  Beecher  dictated 
as  such — that  you  wrote  as  such  in  that  letter  ?  A.  I  can  tell  you  the  next 
sentence  that  I  wrote  as  such. 

Q.  Can  you  tcU  us  the  next  sentence  that  he  dictated  as  such  and  that  you 
wrote  as  such  ?  A.  I  can  give  you  every  word  he  dictated  in  the  sense  that 
I  understand  it. 

Mr.  Tracy. — That  will  be  satisfactory. 

The  Witness. — **I  can  ask  nothing  except  that  he  will  remember  all  the 
other  hearts  that  would  ache.  I  will  not  plead  for  myself.  I  even  wish  that 
I  were  dead,  but  others  must  live  and  suffer." 

Q.  What  was  the  next  sentence  ?  A.  '*  I  will  die  before  any  one  but  my- 
self shall  be  inculpated,"  is  the  next  sentence. 

Q.  What  next  ?     A.   **  All  uiy  thoughts  are  turning  toward  my  friends." 

Q.  Turning  ?     A.  Running. 

Q..  Which  is  it  ?    A.  I  think  it  is  running. 

Q.  Have  you  any  doubt  about  that  ?     A.  No,  sir;  I  don't  think  I  have. 

Q.  Go  on.  A.  ''  Running  toward  my  friends,  toward  the  poor  child  lying 
there  praying  with  her  folded  hands;  she  is  guiltless." 

Q.  Is  there  a  full  stop  after  the  w^ord  *' hands"  ?  A.  No,  sir;  a  semi-colon. 
**She  is  guiltless,  sinned  against,  bearing  the  transgression  of  another;" 
that  is  the  sentence — the  next  sentence  that  Mr.  Beecher  dictated  to  me, 
as  I  recollect  it. 

Q.  Is  there  a  period  after  the  word  *' guiltless,"  or  not?  A.  No,  sir;  a 
comma. 

Q.  What  is  the  next  ?  A.  **  Her  forgiveness  I  have.  I  humbly  pray  to 
God  that  he  may  put  it  into  the  heart  of  her  husband  to  forgive  me."  That 
is  the  next  sentence  which  I  recollect  that  Mr.  Beecher  dictated. 

Q.  Hovv  long  were  you  writ.ng  that  paper  i     A.  Not  very  long. 

Q.  About  how  long  should  you  say  ?  A.  Long  enough  to  write  it;  I 
don't  know.     It  was  dictated  right  straight  along. 


Jan.  21,  1875.]  0B088-BXAMINATI0N.  66o 

Q.  Do  you  write  rapidly,  or  otherwise?  A.  Ob!  fairly,  sir;  not  very 
rapidly,  nor  very  slow. 

Q.  Now,  do  you  not  write  with  a  good  deal  of  diflSculty,  mechanically, 
Mr.  Moulton  ?    A.  I  don't  think  I  write  with  a  great  deal  of  difficulty. 

Q.  When  you  are  with  either  Mr.  Beecher  or  Mr.  Tilton,  are  you  in  the 
habit  of  havin^r  them  dictate  to  you  and  you  write,  or  is  it  your  habit  to  have 
them  write  and  submit  to  your  criticism  ?  A.  I  can  not  say  that  there  is  a 
habit  either  way. 

Q.  Of  the  numerous  letters  and  correspondence  that  have  passed  between 
you  and  Mr.  Beeclier,  that  have  bean  written  by  Mr.  Beecher,  can  you  name 
a  single  instance  where  he  dictated  any  other  paper  than  this,  and  you  wrota 
it  ?    A.  I  don^t  recollect  any  such  instance. 

Q.  Any  such  instance  ?     A.  No,  sir. 

Q.  During  the  four  years  ?    A.  I  don't  recollect  any  such  instance. 

Q.  Now,  Mr.  Moulton,  is  that  in  your  ordinary  handwriting,  ju  respect  to 
the  size  of  the  letter,  and  the  matter  on  a  page — the  smallness  of  the  matter 
on  a  page  ?     A.  Is  that  in  my  ordinary  handwriting  ? 

Q.  Yes,  sir.     A.  No,  sir,  I  don't  ordinarily  write  with  a  quill  pen 

Q.  Is  it  your  ordinary  style  to  spread  so  little  matter  over  so  great  a  space  ? 
A.  Well,  to  spread  a  very  little  matter  over  a  very  great  space  ? 

Q.  Is  it  your  ordinary  style  to  spread  so  little  matter  over  so  great  a  space  as 
you  have  here  ?  A.  I  don't  know  that  I  can  answer  that  without  an  explana- 
tion. I  write  a  very  irregular  hand,  if  your  Honor  will  allow  me  to  say  so; 
I  write  sometimes  one  way,  and  sometimes  another. 

Q.  You  mean  to  say  you  can  not  answer  the  question  whether  you  ordi- 
narily spread  as  little  matter  over  so  great  a  space  or  not  ?  A.  I  think  I  have 
often  done  it,  sir. 

Mr,  Beach. — I  think  the  counsel  has  given  us  an  example  of  spreading 
very  little  matter  on  a  very  great  space. 

Q.  When  did  you  next  see  Mr.  Beecher  after  you  left  on  the  Ist  of  Janu- 
ary ?    A.  On  the  2d,  I  think. 

Q.  Where  ?    A.  At  his  house. 

Q.  What  room  in  his  house  ?  A.  I  think  I  met  him,  sir,  in  the  parlor,  or 
back  parlor,  and  went  up  stairs  with  him  from  the  parlor. 

Q.  Into  what  room  ?    A.  I  don't  remember  what  room. 

Q.  Do  you  remember  whether  your  interview  was  in  the  study  or  not  ?  A. 
I  don't  remember  distinctly  whether  it  was  in  the  study  or  not. 

Q.  Do  you  remember  who  let  you  into  that  room  on  that  occasion  ?  A. 
On  January  2d  ? 

Q.  Yes,  sir?  A.  No,  sir;  I  don't  remember  now.  January  2d,  I 
mean. 

Q.  What  time  of  day  did  you  go  there  t  A.  I  think  in  the  afternoon, 
somewhere  about  five  or  six  o'clock. 

Q.  Five  or  six  o'clock  t  A.  Somewhere  about  that ;  between  four  and 
six  o'clock. 

Q.  How  long  did  you  remain  ?    A.  Not  very  long. 

Q.  About  how  long?    A.  I  dcm't  recollect,    I  think  perhaps  an  hour. 
I.— 3» 
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perhaps  half  an  hour  or  an  hour ;  it  may  be  two  hours.    I  can  not  remember 
it,  it  is  so  far  back. 

Q.  Was  your  interview  with  him  on  that  occasion  alone  ?  A.  Yea, 
sir. 

Q.  Was  it  on,  that  day  that  he  showed  you  the  draft  of  this  letter  that  he 
had  prepared  to  send  to  Mr.  Bowen  ?  A.  Either  that  day,  or  a  day  or  two 
after;  I  think  it  was  on  tliat  day. 

Q.  Did  he  read  it  to  you  on  that  day  ?    A.  Either  that  day  or  the  day  after. 

Q.  Whiit  did  you  say  on  his  reading  tliat  letter  to  you  ?  A.  I  don't 
recollect  precisely  what  I  did  say;  substantially  that  it  was  just. 

Q.  It  was  just  and  truthful,  as  far  as  you  understood  it  ?  A.  Yes,  sir 
very  likely  tliat. 

Q.  And  did  you  understand  yourself  to  be  the  party  of  whom  he  spoke 
when  he  said,  ^'  On  the  assurances  of  one,"  so  and  so,  '^  I  am  satisfied  that 
my  8tatem**nt  did  him  justice  ?"     A.  Yes,  sir. 

Q    Yoi.  were  the  party  ?    A.  I  think  so ;  yes,  sir. 

Q.  And  so  understood  yourself  ?    A.  Yes,  sir. 

Q.  On  whose  assurances  he  wrote  that  letter  ?    A.  Yes,  sir. 

Q.  Now,  I  understood  you  to  say,  on  your  direct  examination,  that  on 
January  2d  it  was  that  you  told  Mr.  Beecher  that  Mr.  Tilton  was  writing  a 
letter  to  Mr.  Bowen  ?  A.  I  think  it  was  on  that  day — yes,  sir.  Mr.  Tilton 
was  writing  a  letter  on  January  1st,  and  I  think  I  told  Mr.  Beecher  on  that 
day. 

Q.  Is  it  your  recollection  you  told  him  on  that  day  ?    A.  Yes,  sir. 

Q.  On  January  2nd  ?    A.  Yes,  sir. 

Q.  I  understand  you  to  say,  then,  that  you  had  four  different  interviews 
with  Mr.  Beecher  on  four  successive  days — Dec.  30th,  Dec.  31st,  Jan.  1st, 
and  Jan.  2nd— at  the  house  of  Mr.  Beecher  ?  A.  Dec.  30th,  Dec.  Slst,  Jan. 
1st,  and  Jan.  2nd — yes,  sir. 

Q.  On  four  successive  days,  then,  you  distinctly  recollect  the  fact  of  hay- 
ing ihoNC  interviews  with  Mr.  Beecher?    A.   Yes,  sir. 

Mr,  Fullerton. — That  is  repeating  it  right  over  for  the  third  time. 

Q.  Now,  it  was  at  that  interview  of  January  2nd  that  you  spoke  to  him 
about  Mr.  Tilton  preparing  a  letter.  What  did  you  say  to  him  about  it  ?  A. 
I  said  Mr.  Tilton  was  preparing  a  letter  for  Mr.  Bowen,  in  which  he  was 
going  to  state  substantially  what  Mr.  Bowea  had  said  to  him  (Tilton)  con- 
cerning Mr.  Beecher,  and  that  I  should  strive  to  keep  out  of  it  all  allusion  to 
Mr.  Beecher  and  to  Mr.  Tilton  and  his  wife — have  the  letter  simply  express 
what  Mr.  Bowen  had  said  to  him  (Tilton)  concerning  >Ir.  Beecher. 

Q.  Well  ?  A.  And  that  after  Mr.  Tilton  had  written  it,  I  undertook  to 
gei  possession  of  it,  and  hold  it. 

Q.  For  what  purpose  would  you  hold  it  ?  A.  For  what  purpose  ?  For 
the  purpose  of  negotiating  with  Mr.  Bowen,  among  others,  and  for  the  pur- 
pose of  saving  the  families  of  all  interested — saving  all  exposure  of  facta.  I 
didn't  approve  of  that  letter. 

Mr.  Tracy. — I  didn't  ask  you  that. 

J  he  Witness, — Pardon  me,  sir. 
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Mr,  JBharts, — Strike  that  oat. 

Q.  Did  you  repeat  that  to  Mr.  Beecker;  the  substaDce  of  the  stories  that 
Mr.  Bowen  had  told  Mr.  Tilton  concerning  him,  and  which  Mr.  Tilton  was 
to  write  Mr.  Bowen  about  ?    A.  Did  I  tell  him  that  ? 

Q.  Yes,  sir;  on  that  day  ?  A.  No,  sir;  I  don^t  think  I  told  him  the  sab- 
stance. 

Q.  Didn't  he  ask  you  what  they  were  ?    A.  No,  sir;  I  don't  think  he  did. 

Q.  He  didn't  ask  at  all  ?     A.  I  don't  recollect  eitlier,  to  my  recollection. 

Q.  You  simply  told  him  Mr.  Tilton  was  writing  a  letter  in  which  he  was 
going  to  state  what  slanders  or  stories  Mr.  Bowen  had  told  about  Mr. 
Beecher,  and  Mr.  Beecher  did  not  ask  you  if  you  knew  what  they  were  f 
A.  I  don't  remember  that  he  did;  a  general  charge 

Q.  Well,  what  was  it  ?  A.  Nothing  but  the  charge  of  adultery.  I  have 
said  that  before. 

Q.  Did  you  talk  about  that  then  ?  A.  Not  the  specific  charge  of  adultery; 
it  was  only  charges  of  adultery. 

Q.  Did  you  say  to  Mr.  Beecher  on  that  occasion  it  was  in  regard  to  Mr. 
Bowen's  charges  of  adultery  against  him  ?    A.  I  think  I  did ;  yes,  sir. 

Q.  And  you  were  going  to  get  possession  of  that  letter  if  you  could,  and 
use  it  in  negotiating  with  Mr.  Bowen  ? 

Mr,  Fuller  ton. — He  did  not  state  that. 

Mr.  EvarU, — He  did. 

Judge  Neilson. — Ask  him  if  he  was.     Your  question  assumes  he  was. 

Mr.  Beach, — The  question  states  but  part  of  the  purpose  which  the  wit- 
ness stated. 

Mr.  Tracy, — The  object  will  be  accomplished.  [To  the  witness.]  Did  you 
tell  Mr.  Beecher  that  you  would  get  possession  of  that  letter,  if  you  could,  in 
order  to  use  it  in  negotiating  with  Mr,  Bowen  ?  A.  I  told  him  I  would  get 
possession  of  that  letter  if  I  could. 

Q.  Did  you  tell  him  the  piurpose  for  which  you  would  get  possession  of 
it  ?    A.  Yes,  sir;  I  did. 

Q.  What  was  it  ?  A.  For  the  purpose  of  letting  Mr.  Bowen  know 
exactly  what  he  had  done  to  Mr.  Tilton,  and  for  the  purpose  of  keeping 
j)eace  between  all  the  parties. 

Q.  Did  you  tell  him  you  would  use  it  for  the  purpose  of  negotiating  with 
Bowen  ?    A.  Substantially  that,  I  suppose. 

Q.  What  did  you  tell  Mr.  Beecher  was  the  object  of  having  this  letter 
written  ?    A.  Mr.  Tilton  wanted  to  publish  it. 

Q.  For  what  purpose  ?  A.  To  make  clear  to  the  public  the  reasons  for  the 
severance  of  his  relations  with  Mr.  Bowen. 

Q.  And  you  told  that  to  Mr.  Beecher  ?    A.  Yes,  sir;  I  l>elieve  I  did. 

Q.  And  that  you  should  prevent  the  publication  of  that  letter  ?  A.  I 
told  him  I  would  try  to  do  it. 

Q.  How  did  you  know  that  Mr.  Tilton  was  going  to  publish  it  ?  A«  How 
did  I  know  ? 

Q.  Yes,  sir.     A.  He  stated  to  fhe  that  he  thought  he  should. 

Q.  Before  it  was  written,  he  stated  that  t    A.  Sir  ? 
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Q.  Before  it  was  written,  be  stated  that  ?  A.  When  he  first  commenced 
to  write  it,  the  evening  of  Jan.  Ist. 

Q    Where  did  he  begin  to  write  it  ?    A.  At  my  house.  I  believe. 

Q.  At  your  house  ?     A.  I  think  so. 

Q.  Did  he  finish  it  on  that  evening  ?    A.  On  the  evening  of  January  1st  t 

Q.  Yes,  sir.     A.  I  don't  think  he  did  finish  it  all. 

Q.  How  far  did  it  proceed  ?     A.  I  do  not  recollect. 

Q.  Do  you  know  that  he  did  not  write  the  whole  of  it  on  that  night  t     A. 

A  rough  draft  of  it  was  finished  at  my  liouse  that  night. 

Q.  The  draft  of  it  w.^s  finished  at  your  house  on  that  night  ?  A.  I  think 
so. 

Q.  January  1st  ?     A.  Yes,  sir. 

Q.  That  was  after  you  had  brought  the  paper  that  you  had  got  from  Mr. 
Beccher  on  that  day,  to  Mr.  Tilton,  and  showed  it  to  him  ?  A.  He  was  writ- 
ing when  T  got  there. 

Q.  And  he  finished  it  that  same  evening  ?  A.  I  think  he  did — ^the  rough 
draft  of  it. 

Q.  And  was  going  to  publish  it  ?    A.  Yes,  sir;  he  thought  of  publishing  it. 

Q.  He  so  expressed  himself?    A.  I  recollect  that  subject. 

Q.  How  did  you  come  to  meet  Mr.  Beecher  on  the  2ud  of  January  ?  A, 
By  his  invitation. 

Q.  Given  on  tlie  1st  ?    A.  Yes,  sir. 

Q.  Was  Mr.  Beecher  at  home  on  the  2nd,  when  you  called  ?    A.  I  thiuk 
he  was;  yes;  sir. 
Q.  Now,  in  your  statement  to  General  Butler — 

The  Ht7/2<?M.— Which  one  ? 

Mr,  Tracy, — Well,  either.  Did  you  say  to  liim  that  Mr.  Beecher  asked 
him  if  he  thought  it  would  be  safe  for  the  sale  of  the  Plymouth  pews  to  go  on  ? 
A.  I  think  1  did. 

Q.  And  that  was  asked  at  the  head  of  the  stairs  on  January  2d  ?  A.  I 
think  I  did  ;  yes,  sir. 

Q.  And  that  you  told  him:  **Itold  him  I  thought  it  would  be  perfectly 
safe  to  have  the  sale  of  Plymouth  pews  go  on.  I  felt  perfectly  sure  Mr.  Tilton 
would  do  nothing  against  him  or  his  family  ? "     A.  Yes,  sir. 

Q.  You  told  that  to  General  Butler  ?     A.  Yes,  sir. 

Q.  Did  you  also  tell  tiiis  to  General  Butler :  "  He  said  that  Elizabeth 
Tilton  had  sent  for  liim  to  come  to  her  house,  and  told  him  she  believed  her 
relations  were  wrong.  And  he  told  me  he  said  to  her:  *  If  you  believe  these 
relations  wrong,  then  they  should  be  terminated.'  And  he  told  me  that  he 
prayed  witli  her— prayed  to  God  with  her  for  help  to  discontinue  their  sexual 
relations."    A.  I  think  I  told  him  that. 

Q.  You  told  General  Butler  that  ?     A.  Yes,  sir. 

Q.  As  a  part  of  this  same  interview  ? 

Mr.  Beach. — What  same  interview  ? 

Mr.  Tracy. — The  interview  I  have  been  speaking  of.  [To  the  witness.]  At 
what  interview  did  you  tell  General  Butler,  that  ?  A.  I  think  that  was  the 
interview  of  January  Ist- 
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Q.  At  what  interview  with  General  Butler  did  you  communicate  that  fact 
to  him  ?    A.  My  recollection  is,  it  was  at  Bay  View. 

Q.  At  Bay  View?    A.  I  think  so. 

Q.  Did  General  Butler  advise  you  to  expunge  that  from  your  statement  ? 

Mr.  Bea^Ji, — That  I  object  to. 

Q.  Did  I  understand  you  to  say  you  thought  this  interview  between  your- 
self and  Mr.  Beecher  in  regard  to  prayer  was  on  Jan.  Ist  ?  A.  I  had  that  im- 
pression when  I  spoke. 

Q.  When  do  you  say,  as  a  matter  of  fact,  it  was  ?  A.  I  should  think  it 
was  Jan.  Isi. 

Q.  Jan.  1st  that  he  spoke  of  prayer  ?    A.  Yes,  sir. 

Q.  And  not  Jan.  2d  ?    A.  That  would  be  my  impression. 

Q.  Do  you  mean  to  say  that  on  Jan.  1st,  in  that  interview,  Mr.  Beecher 
told  you  he  had  prayed  to  God  for  help  to  discontinue  his  sexual  relations 
with  Mrs.  Tilton  ?    A.  Yes,  sir. 

Q.  Using  the  word  '*  sexual  "  in  that  connection  ?    A.  Yes,  sir. 

Q.  Did  he  say  that  he  had  used  that  word  in  his  prayer  ?  A.  Did  he  say 
that  he  had  used  that  word  in  his  prayer  ? 

Q.  Yes,  sir.  A.  He  said  that  he  had  prayed  to  God  for  help  to  discon- 
tinue their  sexual  relations.  That  was  substantially  what  he  said  to  me,  as  I 
remember  it. 

Q.  Did  he  use  the  word  **  sexual"  in  that  connection  ?  A.  He  used  the 
w^ord  "  sexual  ; "  yes,  sir. 

Q.  Did  he  say  that  that  was  a  part  of  his  prayer,  that  he  wanted  help  to 
discontinue  his  sexual  relations  ?  A.  Will  you  allow  me  to  state  what  he  said  ? 

Q.  I  ask  you  if  he  said  that  was  part  of  his  prayer  ?  A.  He  said  he  prayed 
to  God  for  help  to  discontinue  their  sexual  relations.    That  is  what  he  told  me. 

Q.  The  words  *'  sexual  relation  ''  were  the  words  that  Mr.  Beecher  always 
used  to  characterize  the  relation  between  himself  and  Mrs.  Tilton,  were  they  I 
A.  I  donH  recollect  that,  sir,  whether  it  was  always. 

Q.  Have  you  repeated  any  other  phrase,  or  any  other  word,  than  the  word 
*' sexual  ? "     A.  I  don't  know  whether  I  have  or  not. 

Q.  Do  you  know  whether  that  is  a  word  that  Mr.  Beecher  is  in  the 
habit  of  using  to  characterize  the  sexual  act  out  of  wedlock  ? 

Mr.  Beach. — That  I  object  to. 

The  Witness. — I  have  heard  him  use  a  worse  term. 

Mr.  Tracy.— I  did  not  ask  you  that.  I  ask  you  this,  whether  the  word 
**  sexual,"  to  characterize  that  act  out  of  wedlock,  is  not  an  unusual  word  to 
use  ? 

Mr.  FuUertan.—TYifii  I  object  to. 

JuDGK  Neilson.— We  all  know  that  as  well  as  fche  witness  does. 

Mr.  Beach. — Perhaps  not  as  familiarly  as  some  others. 

Judge  Neilson. — We  are  expected  to  kn«w  the  use  of  that  word  as  well 
as  the  witness. 

Mr  Tracy. — Now,  Mr.  Moulton,  did  you  at  any  time  come  into  possession 
of  papers  written  by  Bessie  Turner?  |To  plaintiff's  counsel.]  Will  you, 
gentlemen,  produce  the  Bessie  Turner  documents  ? 
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Mr.  Morris, — I  dont  know  that  I  have  them  here;  but  I  say  to  the  counsel 
again,  as  I  have  repeatedly,  all  along,  that  if  they  will  give  us  a  list  of  what 
they  want,  we  will  endeavor  to  arrange  them. 

Mr,  Evarts, — We  may  have  to  ask  the  witness  to  bring  those  papers,  and 
to  put  them  in  our  hands,  that  we  may  find  them,  or  in  the  hands  of  the  court. 

Judge  Neilson. — You  can  call  for  them  from  time  to  time  as  you  wish 
them.     They  are  safe  enough  where  they  are. 

Mr.  Evarts, — They  are  safe,  but  we  don't  get  them. 

Judge  Neilson. — I  suggested,  the  day  before  yesterday,  that  a  list  shoala 
be  made  of  what  letters  you  wanted. 

Mr.  Evarts. — There  is  not  any  such  multitude  of  them.  They  have  been 
all  through  the  mill,  and  stamped  and  numbered,  and  that  js  known  to  the 
public,  and  you  can  count  them  all.  Fifty  of  them  have  already  been  given 
in  evidence,  and  it  is  others  that  we  ask  for. 

Judge  Neilson. — You  must  have  them. 

Mr,  Evarts, — And  we  are  entitled  to  them. 

Judge  Neilson. — Yes,  sir. 

Mr.  Morris. — I  give  them  notice  now,  again,  that  I  am  not  going  to  spend 
time  unnecessarily  for  the  accommodation  of  counsel  on  the  other  side,  when 
I  have  made  so  reasonable  a  request  as  I  have  made.  They  may  call  for 
papers  in  this  way,  and  I  will  take  my  time  to  find  them. 

Mr.  EcartH, — We  have  that  distinct  notice,  now,  and  therefore  I  would 
like  to  have  the  papers  put  in  my  hands. 

Judge  Neilson. — It  is  well  enough  as  it  is.  I  suggested  the  day  before 
yesterday  that  a  list  should  be  made  of  those  you  wanted. 

Mr.  Evarts. — They  are  the  witness'  papers,  brought  in  under  my  subpcBna. 

Judge  Neilson. — Well,  he  will  produce  them  when  wanted. 

Mr.  Morris. — And  w^e  have  a  good  many  papers  brought  in  under  subpcena 
that  they  have  no  right  to. 

Mr.  Starts. — Let  the  witness  keep  his  own  papers. 

Judge  Neilson. — [To  Mr.  Evarts.]  As  you  want  a  paper  call  for  it,  and 
it  must  be  produced. 

Mr,  Morris. — I  will  look  over  my  package  to  find  the  paper. 

Mr,  Evarts. — That  you  can  do. 

Mr.  Morris. — That  I  propose  to  do  without  your  permission. 

Mr,  Fullerton. — If  the  court  please,  if  the  counsel  on  the  other  side  will 
indicate  what  other  papers  they  will  probably  want  during  the  present  day, 
we  will  select  them  out  from  th(i  papers  in  our  possession. 

Mr.  Evarts. — If  my  friends  desire  to  assist  us,  if  they  will  separate  the 
papers  which  have  not  been  given  in  evidence,  and  that  have  been  brought 
here  under  subpcena,  from  those  that  have  been  given  in  evidence,  it  will  be 
easy  to  find  the  few  papers  we  want. 

Mr,  Morris. — I  understand  that  better  than  the  counsel.  There  is  a  large 
package  here,  and  we  will  have  to  go  over  them  all. 

Judge  NEiiiSON. — Mr.  Morris,  do  the  best  you  can;  we  shall  have  to  wait. 

Mr.  Tracy. — I  will  have  to  pass  over  this  matter  and  rt»fer  to  it  again. 
Q.  Now,  Mr.  Moulton,  was  there  anything  said  at  any  time  in  the  first  days 
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of  January  about  the  future  of  Mr.  Tilton  between  yourself  and  Mr.  Beecher  ? 
A.  About  the  future  of  Mr.  Tilton  ? 

Q.  Yes,  sir  ?    A.  Yes,  sir. 

Q.  Was  it  talked,  and  in  pursuance  of  that  talk,  did  you  try  to  have  him 
reinstated  upon  The  Lidependent  and  Union  f    A,  No,  sir. 

Q.  Did  you  never  have  any  talk  with  Mr.  Bowen  on  that  subject  f  A. 
Yes,  *.ir. 

Q.  When  was  that  talk  with  Mr.  Bowen  on  the  subject  of  reinstating  Mr. 
Tilton  i  A.  Well,  sir,  it  was  previous  to  the  15th  of  January;  shall  I  tell 
you  wl:at  I  said  ? 

Mr.  Tracy. — When  I  ask  it. 

The  Witness. — I  beg  pardon,  sir. 

Mr.  Evnrts. — It  is  not  necessary  for  you  to  cross-examine  us. 

The  Witness. — I  beg  pardon,  sir ;  I  did  not  do  it  discourteously. 

Mr.  Tracy. — Previous  to  that,  in  conversation  with  Mr.  Bowen,  had  Mr. 
Bccchcr  sent  his  letter  retracting  the  stories  that  he  told  you  about  Mr.  Til- 
ton ?     [Exhibit  No.  4^,  on  p.  350,  anie.\ 

Mr.  Fullerton. — I  object  to  that    It  is  not  fair  to  characterizo  the  letter. 

Judge  Nkilson. — Previous  to  that  time,  had  he  sent  the  letter? 

Mr.  Tracy. — The  letter  has  been  in  evidence. 

Mr.  Fullerton. — ^There  is  no  reason  why  you  should  characterize  it  in  that 
wav. 

Mr.  Tracy. — ^The  objection  to  characterizing  it  is  in  introducing  the  evi- 
deivce.     It  is  referred  to  as  a  letter. 

JuDOE  Neilson.  —Refer  to  it  as  a  letter,  or  by  a  mark  or  date. 

Mr.  Tracy. — I  don't  know  which  number.  [To  the  witness.]  It  is  a  let- 
ter which  you  say  you  saw  the  draft  of  on  the  second  of  January  ? 

Mr.  FnUerton. — It  is  the  letter  of  the  second  of  January.  It  is  the  only 
letter  of  that  kind  in  evidence. 

Mr.  Tracy. — It  is  the  letter  of  the  second  of  January.  Had  Mr.  Beecher 
sent  that  letter  to  Mr.  Bowen  iHjfore  your  conversation  with  Mr.  Bowen  ?  A. 
Yes,  sir;  he  told  me  he  had;  I  don't  know  whether  he  did  or  not. 

Q.  Had  you  obtained,  previous  to  that  time,  also  a  letter  from  Mrs. 
Tilton,  denying  she  had  ever  desired  a  separation  from  her  husband  ? 

Mr.  Fullerton. — I  object  to  that. 

Mr.  Tracy.  —Then  I  call  for  that  letter  also. 

Q.  I  ask  if  you  obtained  a  letter  upon  that  subject  from  Mrs.  Tilton  ? 

Mr.  Full/rton. — I  object  to  that. 

Mr.  Tracy. — What  is  the  objection  ? 

Mr.  Fullerton. — That  you  can  not  ask  the  contents  of  a  letter  that  is  in 
evidence. 

Judge  Neilson. — It  savors  somewhat  of  that. 

Mr.  Tracy.— 1  asked  if  he  had  got  a  letter  on  that  subject.  I  am  merely 
doing  it  to  determine  the  letter ;  I  am  not  asking  for  the  contents  of  the  letter. 

Mr.  Beach. — Well,  we  will  hand  you  the  letter. 

Mr.  FuUerton. — You  would  not  tell  us  five  minutes  ago  that  you  wanted 
that  letter. 
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Mr,  Tracy. ^1  didn't  want  it  then;  1  didn't  know  then  that  I  would  want 
that  letter.  It  is  only  to  fill  up  the  time,  until  one  o'clock,  that  I  want  it  I 
will  try  and  pass  on  for  a  moment  to  something  else. 

Mr.  Morris. — [Handing  Mr.  Tracy  two  letters.]  Here  are  the  Bessie  Tur- 
ner letters. 

Mr,  Tracy. — [Ilanding  letters  to  witness.]  Did  you  ever  see  these  two 
letters,  which  T  now  hand  to  you,  before  ?    A.  Yes,  sir. 

Q.  Did  you  bring  them  here  under  a  subpoena  ?  A.  I  handed  them  to 
Judge  Morris  to  be  brought  here. 

Q.  When  did  they  first  come  into  your  possession  ?  A.  About  the  time 
of  their  dates.     What  are  their  dates.  General,  please  ? 

Q.  One  is  January  12th  and  the  other  January  10th,  1871.  You  have  had 
them  continuously  from  that  time  until  the  time  of  delivering  them  to  Judge 
Morris  ?  A.  Were  they  not  in  my  statement  ?  I  think  they  were  in  my  first 
statement. 

Judge  Neilson.— [To  the  witness.]  You  think  you  have  had  them  ever 
since  ?    A.  Yes,  sir;  I  have  had  them  ever  since. 

Mr.  Traey. — Do  you  know  how  you  received  them  ?  A.  I  don't  remem- 
ber, sir,  exactly  how  I  received  them,  whether  by  a  messenger  or  by  uiaiL 

Q.  What  time  did  you  receive  them  ?    A.  About  that  time. 

Q.  About  this  time.  Where  was  Bessie  Turner  living  at  the  time  ?  A.  I 
think  she  was  at  Mr.  Tilton's  house ;  I  won't  be  certain  about  that. 

Q.  What  did  you  do  with  the  papers  on  receiving  them?  A.  Put  them 
away. 

Q.  Did  you  ever  talk  with  Mr.  Tilton  about  them  ?    A.  About  the  letters! 

Q.  About  these  letters?    A.  No,  sir;  not  until  after  I  got  them. 

Q.  Until  after  you  got  them.  Did  Mr.  Tilton  bring  those  letters  to  you  ! 
A.  I  dou't  remember  whether  he  did  or  not. 

Q.  You  remember  talking  to  him  about  them  ?  A.  Yes,  sir;  after  I  got 
them. 

Q.  Did  you  show  them  to  him  ?  A.  I  guesi  I  read  them  to  him;  yes,  sir; 
or  he  read  them  himself. 

Q.  And  you  have  kept  them  ever  since  ?    A.  Yes,  sir. 

Q.  And  you  don't  know  whether  you  received  them  from  him,  or  in  some 
other  way?     A.  No,  sir;  I  don't  remember. 

Mr.  Tracy, — We  offer  them  in  evidence. 

Mr.  Fullerton. — We  object  to  them.  They  have  nothing  to  do  with  the 
case. 

Mr,  Tracy. — Are  those  the  only  letters  that  you  received  from  Bessie 
Turner,  or  papers  signed  by  Bessie  Turner  ?  A.  They  are  all  that  I  recollect 
now;  yes,  sir. 

Q.  How  long  after  getting  these  papers  was  the  arrangement  made  about 
Bessie  Turner  going  away  ?     A.  I  think  it  was  made  before  I  got  them. 

Q.  Before  you  got  them  ?    A.  Yes,  sir. 

Q.  Were  those  obtained  before  she  went  away  in  pursuance  of  the  arrange- 
ment ?  A.  In  i>ursuance  of  the  arrangement  ?  I  don't  remember  whether  it 
was  in  pursuance  of  that  arrangement  or  not. 
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Q.  Perhaps  you  misunderstand  my  quescion.  Had  she  gone  a^ay  in  pur- 
suance of  the  arrangement  before  you  received  the  letters,  or  did  she  go  away 
after  ?    A.  I  don't  know  whether  she  went  away  before  or  after. 

Q.  In  other  words,  you  don't  remember  wheu  she  went  away  ?  A.  No, 
sir;  I  don't  remember  when  she  went  away. 

Q.  Did  she  not  go  away  along  in  January,  about  the  15th  ?  A.  I  don't 
recollect,  sir,  when  she  went  away.  My  bill  will  show,  General,  when  she 
went  away.     The  bill  and  papers  I  have  got  will  show. 

Q.  Have  you  got  anything  which  will  show  you  when  she  left  f  A.  I 
think  it  will  show  when  she  entered  the  seminary. 

Q.  Will  it  show  when  she  left  Brooklyn  ?  A.  I  don't  think  I  have  got 
anything  to  show  when  she  left  Brooklyn. 

Q.  Do  you  remember  it  was  about  February  7th?  A.  No,  sir;  I  don't  re- 
member that. 

Mr,  Tracy. — I  offer  the  letters  in  evidence. 

Judge  Neilson. — State  why  you  think  they  are  admissible,  Mr.  Tracy. 
They  are  letters  by  a  third  pers(m,  Bessie  Turner. 

Mr.  Tracy. — We  think  they  are  admissible  for  this  reason.  This  witness 
has  already  testified  that  the  girl,  Bessie  Turner,  was  sent  away  because  she 
had  got  information  concerning  Mr.  Bcecher  and  Mrs.  Tilton,  and  that  Mr. 
Beecher  paid  her  board  for  that  reason,  because  of  that  information.  Now, 
we  propose  to  show  that  at  the  very  time,  or  before  she  went  away,  this  wit- 
ness was  in  possession  of  the  documents  which  show  the  reason  why  she 
went  away,  and  that  reason  was  because  she  reported  strange  stories  concern- 
ing Mr.  Tilton  and  herself. 

Judge  Neilson. — In  other  words,  you  offer  a  statement  written  by  Bessie 
Turner,  going  to  the  question  of  why  she  went  away,  as  evidence.  I  don't 
think  it  is. 

Mr.  Evarts. — If  your  Honor  please,  this  is  the  point:  It  has  been  made 
a  subject  of  evidence  here,  as  bearing  upon  the  guilt  of  Mr.  Beecher,  that  he 
co-operated  with  this  witness  and  with  Mr.  Tilton  in  having  Bessie  Turner  sent 
away  from  here,  because  she  was  in  possession  of,  and  would  be  in  danger  of, 
stating  things  prejudicial  to  Mr.  Beecher  in  respect  of  his  relations  with  Mrs. 
Tilton.  Now  we  prove  as  a  matter  of  fact,  that  she  was  sent  away,  as  has 
already  been  stated;  and  that  the  only  preliminary  of  sealing  her  mouth  or 
correcting  any  prattle,  as  it  is  called,  that  »he  had  been  or  might  be  induced 
to  indulge  in,  was  her  written  corrections,  not  of  stories  to  the  prejudice  of 
Mrs.  Tilton  and  Mr.  Beecher,  or  cither  of  them,  but  of  stories  to  the  pre- 
judice of  Mr.  Tilton  in  respect  to  herself. 

Judge  Neilson. — I  must  rule  themx)ut. 

Mr.  EvarU, — If  your  Honor  please,  we  desire  to  read  the  letters  in  order 
that  your  Honor's  ruling  may  be  applied  to  the  actual  facts  of  this  case. 

Mr,  Beach. — We  object  to  their  reading  them. 

Judge  Neilson. — Avowing  the  fact;  to  illustrate  it,  I  must  apply  the 
same  ruling  as  I  did  the  other  day.  He  may  incorporate  parts  of  the  letters  in 
an  offer  for  an  exception. 

Mr,  Beach, — We  follow  the  principle  of  our  learned  friends  in  objecting. 
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Mr,  Emrts. — I  offer  tbose  letters  with  a  view  to  exceptions. 

Judge  Nbilson. — ^Yes. 

Mr.  EvarU, — [Reading]: 

"  Jakuart  12. 
•*  My  deab  Mrs.  Tilton, 

"  The  story  that  Mr.  Tilton  once  lifted  me  from  my  bed  and  carried  me 
screaming  to  his  own,  and  attempted  to  violate  my  person  is  a  wicked  He. 

"  Yours  truly, 

"  Bessik." 

That  was  the  document  that  was  taken  from  her  before  sending  her  away. 

I  offer  it  in  evidence. 

Judge  Neilson. — I  rule  it  out.* 

Mr,  Beach, — We  withdraw  our  objection. 

Judge  Neilson. — Mark  it. 

[Copy  of  letter  marked  "Exhibit  D,  10."] 

Mr,  EvarU, — [Reading]: 

"January  10, 1871,  Brooklyn. 
'•  My  Dear  Mrs.  Tilton;  I  want  to  toll  you  something.  Your  mother,  Mrs. 
Morse,  has  repeatedly  attempted  to  hire  me,  by  offering  me  dresses  and  presents 
to  go  to  certain  persons  and  tell  them  stories  injurious  to  the  character  of  your 
husband.  I  have  been  persuaded  that  the  kind  attentions  shown  me  by  Mr. 
Tilton  for  years  were  dishonorable  demonstrations.  1  never  at  the  time  thought 
that  Mr.  Tilton's  caresses  were  for  such  a  purpose.  I  do  not  want  to  be  made  use 
of  by  Mrs.  Morse  or  any  one  else,  to  bring  trouble  on  my  two  best  friends,  you 
and  your  husband. 

'*  Bye-bye, 

*'  Bessib  Turnkr." 
[Copy  letter  marked  "  Exhibit  D,  11."] 

Mr,  Beach, — We  withdraw  our  objection  to  that. 

AFTERNOON  SESSION. 

Francis  D.  Moulton  recalled,  and  cross-examination  resumed. 

Mr,  Tracy, — I  call  your  attention  to  the  writing  on  that  envelope  contain- 
ing exhibits.  [Handing  witness  an  envelope.]  Do  you  know  that  hand- 
writing ?    A.  Yes,  sir. 

Q.  In  whose  handwriting  is  it  ?    A.  I  think  it  is  Theodore  Tilton's. 

Mr,  Tracy, — ^I  desire  to  put  that  envelope  in  evidence. 

Judge  Neilson. — Yes,  sir. 

[Marked  *' Exhibit  D,  12."] 

Q.  Do  you  know  when  it  was  you  received  the  first  money  from  Mr. 
Beecher  ?    A.  The  first  money  that  I  received  ? 

A.  Yes,  sir.  A.  I  think  it  is  in  the  statement  which  I  have  handed  to 
you,  sir  ?    I  think  that  was  the  first  money  that  I  received. 

Q.  Do  you  desire  the  account  ?  A.  Yes,  I  would  like  to  see  it,  please 
[taking  the  account].     June  26. 

Q.  What  year?    A.  1871. 

Q.  What  amount?    A.  $155.85. 

*  Letters  written  during  absence  from  homo  are  admissible  in  evidence  as 
explanatory  of  the  nature  of  the  departure  and  absence,  the  departure  and 
absence  bein^  regarded  as  one  continuous  act.  Rawson  v.  Jlaigh  (2  Bing.  99;  1 
QreerU.  on,  Kv.  108,  cited  in  22  Penn.  277). 
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Q.  Do  you  know  how  yon  received  that  ?    A.  By  check. 

Q.  Is  the  check  presented  to  you — the  check  by  which  that  was  paid  ? 
A.  How  is  that,  sir  ? 

Q.  Is  that  the  check  received  from  Mr.  Beech er  for  that  amount  f  A. 
Yes,  sir;  I  think  that  is  the  check. 

Q.  How  did  you  receive  it  ?  A.  I  suppose  I  received  it  enclosed  in  an 
envelope. 

Q  Do  you  know  anything  about  how  Mr.  Beecher  came  to  send  you  that 
check  ?    A.  How  he  came  to  send  it  to  me  ? 

Q.  Yes,  sir.     A.  Through  information  from  me,  I  presume,  sir. 

Q.  Have  you  any  recoUectioh  on  the  subject  ?  A,  I  recollect  that  I  in- 
formed him  of  the  bill  for  Bessie  Turner's  schooling,  sir,  and  I  got  that  check 
for  it. 

[Check  marked  "Exhibit  D,  13."]* 

Q.  Have  you  got  the  bill  ?    A.  I  think  I  have ;  yes,  sir. 

Q.  Let  us  have  it,  please. 

The  Witness, — I  think  you  have  those  papers,  Judge  Morris. 

Mr.  Morris. — I  will  look  for  it. 

Q.  Was  that  the  first  bill  that  you  have  received  or  known  of,  for  Bessie 
Turner's  schooling  ?    A.  Yes,  sir. 

Q.  From  whom  was  that  bill  received  ?  A.  I  think  from  either  Mrs.  Til- 
ton  directly  or  the  Principal  of  the  school.     Mrs.  Tilton,  I  think,  sent  it  to  me. 

Q.  Who  is  the  Principal  of  the  school  ?  A.  C.  C.  Beatty,  I  think,  is  the 
name.     The  bills  will  show,  sir,  that  are  there. 

Q.  You  don't  know  whether  you  wrote  Mr.  Beecher,  informing  him  of 
that  bill,  or  whether  you  saw  him  and  told  him  of  it  ?  A.  I  conmiunicated 
the  fact  to  him  in  some  way,  sir. 

Q.  When  did  you  get  the  next  check?  A.  The  next  check  seems  to  be 
November  15,  sir. 

Q.  Of  what  year  ?    A.  1871. 

Q.  What  amount  is  that  ?    A.  November  14,  1871,  $150. 

Mr.  Beach. — What  was  the  date  of  the  first  ?  A.  The  date  of  the  first 
was  June  26,  1871,  $155.85. 

Mr.  Tracy. — On  that  day  you  received  $150  from  Mr.  Beecher  ?    Yes,  sir. 

Q.  Do  you  know  how  you  received  it  ?    A.  By  check. 

Q.  Do  you  know  how  you  communicated  the  fact  to  Mr.  Beecher  that 
that  amount  was  required  ?  A.  I  don't  remember,  sir,  how.  Mrs.  Tilton,  I 
think,  sent  me  word  that  she  wanted  it  for  Bessie  Turner. 

Q.  Is  that  the  check  that  you  received  from  Mr.  Beecher  for  that  amount? 
[Handing  witness  a  check.]     A.  Yes,  sir. 

*  This  exhibit,  which  does  not  appear  to  have  been  read,  is  as  follows  : 

No. .  Brooklyn,  N.  Y.  June  23,  1871. 

Mechanics*  Bank,  Brooklyn,  N.  Y. 
**  Pay  to  the  order  of  Frank  Moulton 

**  One  hundred  and  fifty  five  85-100  dollars. 
$155.85.  H.  W.  Bebciikb. 

Stamped  on  the  face — "  For  Deposit." 
Endorsed—"  Frank  Moulton,"  '^F.  D.  Moulton,"  and  "Woodruff  &  Robinson." 
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[Check  marked  "Exhibit  D,  14."]* 

Q.  When  did  you  receive  the  next  money  from  Mr.  Beecher  ?  A.  Accord- 
ing to  this  account,  May  31. 

Q.  What  year?    A.  1872. 

Q.  For  what  amount  ?    A.  $294.76. 

Q.  Have  you  got  the  bill  of  that  ?  A.  I  have  got  the  bill  of  $219.76  for 
that,  and  $25  I  paid  to  Mrs.  Til  ton  upon  her  request — I  think  the  note  is 
among  my  papers — and  $50  I  paid  to  Mrs.  Tilton  at  her  request,  which  makes 
$294.76,  which  was  a  reimbursement  for  that  amount. 

Q.  A  reimbursement  of  money  which  you  had  previously  paid  for  Mre. 
Tilton  ?  A.  Yes,  sir;  to  the  order  of  Rev.  A.  M.  Reid.  I  got  the  bills  from 
Mrs.  Tilton,  I  think. 

Q.  You  got  those  bills  from  Mrs.  Tilton.  [To  plaintiff's  counsel.]  Will 
you  give  them  to  us,  gentlemen  ? 

Mr,  Morris, — We  will  take  a  memorandum  of  them  and  find  them  as  soon 
as  we  can.     What  is  it  you  want  now  ? 

Mr.  Traey,—W\  the  bills;  the  bills  of  Mrs.  Tilton,  and  the  bill  for  $219. 

Q.  Did  you  have  a  bill  also  for  the  $150  ?  A.  I  don't  think  there  is  any 
bill  for  the  $150.  I  don't  remember  that  there  is.  All  the  bills  I  have  got, 
Mr.  Tracy,  on  the  subject,  are  there. 

Q.  And  are  you  able  to  say  that  the  $150  in  November,  1871,  was  applied 

by  you  to  the  payment  of ,  for  Bessie  Turner  ?    A.  I  received  from  Mrs. 

Tilton  a  request  for  $150  in  August,  and  paid  it. 

Q.  In  August  ?  A.  In  August,  I  paid  her  $150,  and  did  not  get  the  check 
to  reimburse  me  for  it  until  November. 

Q.  Then  you  mean  to  say  that  the  $150  in  November  was  to  reimburse  you 
for  $150  you  advanced  to  Mrs.  Tilton  in  August  ?  A.  That  I  gave  Mrs. 
Tilton,  yes,  sir;  my  impression  is  that  there  is  a  bill  for  $150  there;  I  wont 
be  certain  about  it  though. 

Q.  And  have  you  any  note  or  memorandum  by  which  you  requested  the 
payment  of  that  $150  of  Mr.  Beecher  ?    A.  No,  sir. 

Q.  You  don't  know  how  you  communicated  that  request  to  him  ?  A.  No, 
I  do  not ;  I  don't  recollect. 

Q.  Is  the  check  now  presented  to  you  the  check  by  which  you  received 
payment  for  the  $294  [handing  witness  a  check]  ?  A.  I  believe  it  to  be ;  yes, 
sir. 

Q.  What  is  the  date  of  that,  please  ?  A.  The  date  of  this  check  is  May 
29,  1872  ;  the  date  that  it  went  on  deposit  with  Woodruff  &  Robinson  was 
May  31. 

*  This  exhibit,  which  does  not  appear  to  have  been  read,  is  as  follows  : 
"No.  260  Brooklyn,  N.  Y.  Nov.  10  1871. 

**  MecTianics'  Bank,  Brooklyn,  N.  Y. 
"  Pay  to  the  order  of  Frank  Moulton, 

**  One  hundred  and  fifty dollars. 

$150.00.  H.  W.  Beechbr. 

stamped  on  the  face  "  For  Deposit." 

Endorsed  "Frank  Moulton,"  "F.  D.  Moulton"  [cauceledj,  "Woodruff  & 
Robinson." 
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[Check  marked  '*  Exhibit  D,  15."]* 

Q.  Do  you  know  when  you  received  the  next  money  from  Mr.  Beecher  t 
A.  According  to  tliis  account,  sir,  February  18,  1878. 

Q.  How  much  was  that  ?     A.   $500. 

Q.  What  was  it  for  ?  A.  It  appears  here,  sir,  that  it  was  paid  March  the 
7th,  $245,  to  3rr.  Beatty,  and  April  5,  Mrs.  Tilton  the  balance  of  the 
$500— $255. 

Q.  Dave  you  got  the  bills  of  those  ?  A.  I  have  got  the  bills  of  $245, 1 
think. 

Q.  No  bill  from  Mrs.  Tilton  ?    A.  For  the  $265  ?    No. 

Q.  Or  any  note  requesting  payment  ?    A.  No,  I  don't  think  I  have. 

Q.  How  did  you  make  that  payment  to  Mrs.  Tilton  ?  A.  I  think  I  made 
it  to  her  directly. 

Q.  By  check  or  in  currency  ?    A.  I  think  in  currency. 

Q.  Do  you  recollect  ?  A.  It  does  not  state  here,  so  that  I  don't  recollect, 
sir. 

Q.  Have  you  any  recollection — as  a  matter  of  recollection,  have  you  any 
recollection  on  the  subject  ?  A.  My  recollection  is  that  I  paid  it  to  Mrs.  Tilton 
directly,  in  currency,  sir. 

Q.  Where  ?     A.  At  her  house,  I  think. 

Q.  Did  you  go  to  her  house  for  that  purpose  ?    A.  I  think  I  did ;  yea,  sir. 

Q.  In  pursuance  of  a  note  requesting  you  to  call  ?  A.  I  don't  think  I 
received  any  note,  sir. 

Q.  How  was  the  fact  communicated  to  you  that  i^e  wanted  money  ?  A. 
I  don't  remember,  sir. 

Q.  Was  it  by  Mr.  Tilton  ?    A.  I  think  not,  sir. 

Q.  Why  do  you  think  not?  A.  Because  he  did  not  communicate  any 
such  things  to  me. 

Q  Do  you  know  that  fact  ?    A.  I  know  that  fact. 

Q.  Then  will  you  tell  us  how  you  came  to  go  to  the  house  of  Mrs.  Tilton 
to  pay  that  $255  ?    A.  I  should  say  by  request  of  Mrs.  Tilton. 

Q.  Have  you  any  recollection  on  the  subject  ?  A.  That  is  the  only  recol- 
lection I  have,  sir.     I  don't  know  how  I  could  have  done  it  in  any  other  way. 

Q.  You  have  no  note  ?  A.  No,  sir ;  I  don't  think  I  have.  If  I  have,  it 
is  in  the 

Q.  When  did  you  pay  the  next  money  ?  A.  The  next  money  was  paid — 
the  next  money  was  received,  according  to  this  account,  $5,000. 

Q.  The  next  ?     A.  According  to  this  accouflt. 

Q.  That  is  another  matter.  We  will  not  open  that  at  present.  Is  the  note 
now  presented  to  you  in  your  handwriting  [banding  witness  a  paper]  f  A. 
Yes,  sir. 

« 

*  This  exhibit,  which  does  not  appear  to  have  been  read,  is  as  follows  : — 

No. "  Brooklyn,  N.  r.  May  29  1872. 

**  MechanM  Bank, 
"  Pay  to  the  order  of  F.  D.  Moulton   ' 

"  Two  Hundred  and  ninety- four  76-100  Dollars,  in  current  funda 
"$291.76.  H.  W.  BsBCHSB. 

Endorsed,  "  F.  D.  MouUon."— •*  Woodruff  &  Robinson." 
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Q.  Did  you  senrl  it  to  Mr.  Beecher  ?  A,  I  judge  I  did,  sir,  from  thifi. 
[handing  the  paper  back  to  Mr.  Tracy]. 

Q.  Did  he  send  you A.  Will  you  let  me  see  the  note  again.     What 

is  the  date  of  it,  Mr.  Tracy,  if  you  please  ? 

Q.  Oct.  21,  1872,  I  read  it.  I  will  hand  it  back  to  you,  to  make  sure  of 
that,  sir.     A.  [Taking  the  note.]     Oct.  21,  1872. 

Q.  Did  you  receive  the  amount  from  Mr.  Beecher  therein  requested  f  A. 
It  appears  so ;  yes,  sir. 

Q.  Allow  me  to  read  it.     [Taking  the  note  from  the  witness.]     A.  I  do  not 

see  it  down  so  on  the  account  here,  and  I  see  a  check.  May  31,  1872,  $294.76. 

Mr.  Tracy. — [Heading]: 

**New  York,  October  21.  1872. 
**  Dear  Sir  :  Will  you  be  kind  enough  to  send  me  your  check  for  $294.76. 

"  Very  truly,  yours, 
May  28,  $219.76  "  Francis  D.  Moulton. 

25.00 
Oct.  21,      50.00 


$294.76 
[Paper  marked  ••  Exhibit  D,  16."] 

T%e  WitnesR. — I  do  not  see  anything  here,  sir  [referring  to  the  account],  to 
correspond  with  that. 

Q.  Do  you  know  to  what  use  you  applied  this  money  ?  A.  I  do  not,  sir, 
except  as  it  is  here,  $219.76  to  Mr.  Reid,  and  $25  and  $50  to  Mrs.  Tilton; 
that  is  the  way  it  says  on  that  paper. 

Q.  That  w^as  paid  when  ?     A.  This  was  paid  May  28th  and  October  26th. 

Mr.  Tracy. — [To  Mr.  Morris.]     Have  you  found  the  bills  and  accounts? 

Mr,  Morris, — No,  sir,  I  am  looking  for  them.     I  have  found  some  of  them. 

Q.  Had  you  any  business  transaction  yourself  with  Mr.  Beecher  which 
would  call  for  that  amount  of  money  ?  A.  I  don't  recollect  that  I  had,  sir, 
any  other. 

Q.  Can  you  explain  in  any  way  how  you  came  to  call  on  him  for  that 
amount  of  money  in  October,  1872  ?  I  can,  sir,  from  that  account.  That 
account  is  the  only  guide  that  I  have,  sir.  It  is  a  mistake  of  the  book-keeper, 
or  my  own  mistake,  sir,  if  it  is  a  mistake.     T  don't  know  anything  about  it. 

Q.  Is  the  paper  now  handed  you  the  first  bill  that  you  received  for  th« 
expenses  of  Bessie  Turner?  [Handing  witness  a  paper.]  A.  I  believe  it  is; 
yes,  sir. 

Q.  And  you  paid  it  as  above  stated  ?    A.  Yes,  sir. 

Q.  How  did  you  pay  it  ?     A.  Paid  it  by  check. 

Q.  Whose  check  ?  A.  Woodruff  &  Robinson's — $155.27.  There  is  a  note 
on  the  inside  of  this,  Mr.  Tracy,  to  Mrs.  Tilton.     Did  you  notice  it  ? 

Q.  I  did  not.     A.  There  is. 

Mr.  FuUerton. — I  ask  that  those  papers  be  all  put  in  evidence. 

Mr.  Tra^. — I  ask  to  put  in  the  bill  at  present.    We  will  see  what  the  note  is. 

The  Witness. — The  note  is  a  part  of  it. 

Mr,  Tracy, — That  may  be,  but  we  offer  the  bill  now,  and  the  check  by 
which  it  was  paid.     What  is  the  date  of  that  bill  ?    A.  It  says  June,  1871, 

Q.  What  was  the  time  of  payment  ?    A.  July  19th. 
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Q.  I  will  pass  to  the  next  that  seems  to  be  in  the  order  of  date.  Can  you 
tell  whether  that  is  the  next  bill  you  received  ?  [Handing  witness  a  paper.] 
No;  here  is  another  prior  to  that. 

Mr,  Fullerton, — Do  we  understand  that  the  letter  accompanying  the  first 
bill  is 

Mr,  Tracy. — I  will  see,  sir,  in  a  moment. 

Mr,  Ecarts, — It  is  not  yet  in  evidence. 

Mr,  Fuller  ton, — You  are  bound  to  put  it  in  evidence, 

Mr,  EvarU, — I  think  not. 

Mr,  Tracy, — That  is  a  question  for  the  court. 

The  Witneas, — $219.76,  Mr.  Tracy,  seems  to  be  the  next  one. 

Q.  What  date  is  that  ?    A.  The  date  of  the  bill  is  January  24th,  1872. 

Q.  And  how  is  that  paid  ?  A.  Paid  by  check,  sir.  Woodruff  &  Robin- 
son's— paid  by  Woodruff  &  Robinson^s  check. 

Q.  Do  you  know  how  you  got  your  pay  for  that  ?  A.  I  presume  from  Mr. 
Beecher,  sir. 

Q.  Well,  I  mean  by  check,  or  how ;  was  the  pay  for  that  bill  included 
in — what  Exhibit  is  it  ?  A.  It  was  intended  to  be  included  in  the  bill  for 
$294.76,  I  think. 

Q.  Then  it  is  included  in  Mr.  Beecher's  check,  Exhibit  No. what|  Mr. 

Moulton,  please  ?    A.  This  one  ? 

Q.  Yes ;  what  is  that  number  ?     A.   **  D,  15,  F.  M,  A." 

Q.  Yes;  that  is  it?    A.  Yes,  sir, 

Q.  Now,  what  is  the  next  bill  ?  A.  The  one  that  I  hold  in  my  hand  here, 
sir,  is  June  27th,  1872. 

Q.  Was  that  the  next  bill  that  you  received  in  order  of  time  ?  A.  I  pre- 
sume it  was,  sir. 

Q.  What  was  the  amount  of  that  bill  ?    A.  $118.12. 

Q.  And  the  next  one  ?    A.  Where  is  the  next  one  ? 

[Mr.  Tracy  passes  a  paper  to  the  witness.] 

The  Witness. — June,  1878;  yes,  sir. 

Q.  Was  that  the  next  bill  in  order  of  time  ?  A.  I  don't  remember,  sir, 
whether  it  was  the  next;  I  think  the  account  will  show,  won't  it,  sir  t 

Q.  I  have  passed  you  up  now,  I  believe,  all  the  bills  that  have  been 
handed  up  ? 

Mr.  Beach. — I  guess  not. 

The  Witness,— Th^TQ  was  one  that  was  sent,  like  this,  and  settled  the 
balance  for  $200,  I  think ;  this  is  $245. 

Q.  What  date  is  that  bill  ?    A.  This  bill  is  January,  1878. 

Q.  Was  that  the  next  bill  that  you  received  in  order  of  time  ?  A.  That 
was  the  next  bill,  I  suppose,  sir;  all  I  know  is,  by  the  date  sir;  this  is  Janu- 
ary, 1873,*  the  date  of  this. 

Mr.  Bcich, — You  have  got  one  there,  June,  1878. 

Tlie  Witness, — Yes,  sir. 

Mr,  Tracy.— 1  will  put  them  in  in  the  order  of  time.  [To  the  witness] : 
Do  those  constitute  all  the  bills  that  you  received  for  Bessie  Turner's  school- 
ing f    A.  They  are  all  that  I  am  in  possession  of. 
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Q.  Are  they  all  that  you  know  of?  A.  Yes,  sir;  they  are  all  that  I 
know  of. 

Q.  Are  they  all  that  you  have  paid,  to  your  knowledge  ?  A.  The  account 
shows  all  the  bills  that  I  paid,  sir;  yes,  sir.  All  the  bills  that  I  paid  are 
on  that  account,  if  the  account  is  correct. 

Q.  Are  those  all  the  bills  you  have  ?  A.  These  are  all  the  bills,  I  have, 
sir. 

Mr,  Shearman, — [Reading]: 

Statement  of  Account. 
Steubenvillk  Female  Seminakt. 
Miss  Besste  Turner,  Tc^  A.  M.  Reid,  Dr. 

Advanced  Items.  For  Boarding  9-10  S $76  50 

Booka  &  Sta 4  14    Tuition,  Prin.  Class 10  80 

Music 5  10    Washing 7  23 

Phys.  &  Med 6  00    Fire  (2  mos) 4  00 

36  4.50 

Seat  in  Ch 1  00    Music  (doub.  les.)  use  Piano. ...     40  50 

"Adv.  Item" 16  24 


$16  24  Am't $155  27 

June,  1871. 

Stsubbnville,  June  8th,  1871. 
Mrs.  Tilton  :  I  send  you  with  this  a  statement  of  Miss  Turner's  bill  for  the 
past  half- school  year. 

Bessie  is  doing  very  well  in  her  studies,  and  is  quite  a  favorite  with  us. 
Sometimes  she  is  not  very  well,  but  I  think,  on  the  whole,  her  health  is 
improving. 

Could  you  not  come  and  make  us  a  visit  and  bring  Mr.  Tilton  with  you  ^     A 
little  rest  would  do  you  both  good.  Very  respectfully  yours, 

A.  M.   Reid. 
Bessie  is  making  very  good  progress  in  music  and  in  some  of  her  common 
branches,  as  arithmetic,  geography  and  spelling. 
No.  20,990.  New  York,  July  19,  1871. 

Metropolitan  NtUional  Bank. — Pay  to  the  order  of  Rev.  C.  C.  Beatty,  one 
hundred  and  fifty-five  27-100  dollars. 

$165.27-100.  Woodruff  &  Robinson. 

Endorsed  '*  Charles  C.  Beatty,"  "  A.  M.  Reid  "  and  the  bank  endorsements. 
[The  above  bill,  accompanying  letters  and  check  each  marked  "  Exhibit  D, 
17.'n 

Steubenville  Female  Seminary. — Rev.  C.  C.  Beatty,  D.  D.,  LL.  D.,  Superin- 
tendent ;  Rev.  A.  M.  Reid,  Ph.  D.,  Principal. 
Miss  Bessie  Turner,  Dr. 

For  boarding  7-10  session $59  50 

Music $5  75    Tuition,  Middle  Class 9  80 

Stores 5  85    Washing 5  70 

(35  ded.  5) 

Music 4  50    Music  and  use  of  piano,  doub. . .     30  00 

Stationery 77    Heated  air 2  OO 

Advanced    as    per    account    on 

$16  87  margin 16  8'* 

Amount $123  87 

Cr.  Received  in  advance 

Balance  due $123  87 

Cr.  Mistake  in  pieces  of  music 5  75 

Am't  due $118  12 

Jane  27,  1872.  Rec'd  Payment,  A.  M.  RsiD. 
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Steubenville  Female  Seminary,  Julj  9, 1872. 
Francis  D.  Moulton,  Esq.,  49  Remsen-st.,  Brooklyn. 

Dear  Sir  : — Yours  containing  draft  $118.12  for  am't  of  Bessie  Turner's  bill  ia 
received.    Please  find  bill  receipted. 

Bessie  is  a  good  and  studious  girl  and  is  making  good  progress  in  her  various 
studies.  Very  truly,  yours,  A.  M.  Rsro. 

Mechanics'  National  Bank,  ) 

33  Wall  Street,  New  York,  July  8, 1872.  J 
Pay  to  Rev.  A.  M.  Reid  or  ord«r.  One  Hundred  Eigliteen  12- 100  Dollars. 
$118.12.  '  WtODRUFF  k  Robinson. 

Endorsed,  **  A.  M.  Reid,"  and  the  bank  endorsementn. 
[The  above  bill,  the  accompanying  letter  and  check,  each  marked  "  Exhibit 
D,  18."] 

Steubknville  Female  Sbminart.    Rev.  C.  C.  Beatty,  D.D.,  LL.  D.,  Superin- 
tendent.   Rev.  A.  M.  Reid,  Ph.  D.,  Principal. 
Miss  Bessie  Turner, 

Dr.  To  A.  M.  Reid. 

Physicians $4  00    For  boarding  two  quarters $85  00 

Express 1  08    Tuition  Pri.  and  Mid.  classes. . .     12  00 

Cash,  Store,  &c 16  00    Washing 5  78 

Books  and  Sta 5  10    Music  and  use  of  Piano  extra. . .     47  00 

Music 1  55    Heated  air 2  00 

Seat  in  Church 1  50    Boarding,  vaca.  9  weeks  (^  $4^.     38  25 

Reading  R 50    Advanced    as    per    account    on 

margin 29  78 


$29  73 


Amount $219.76 

Or. 
Received  in  advance 


Balance  due $219.76 

January  24..  1872.  Received  payment,  A.  M.  Reid. 

No.  22,311.  New  York,  May  28,  1872. 

Metropolitan  National  Bank, 
Pay  to  the  order  of  Rev.  A.  M.  Reid,  Two  Hundred  Nineteen  70-100  Dollars. 

Woodruff  &  Robinson. 
$219.76. 
Endorsed — **  A.  M.  Reid,"  and  the  Bank  endorsements. 
[The  above  bill  and  check  each  marked  *'  Exhibit  D,  19."] 
Steubenville  Female  Seminary.     Rev.  C.  C.  Beatty,  D.D.,  LL.  D.,  Superin- 
tendent.   Rev.  A.  M.  Reid,  Ph.  D.,  Principal. 
Miss  Bessie  Turner,  Dr. 

Adv.  Items :  For  boarding,  two  quarters $87  50 

Store  account $27  09    Tuition,  primary  class 12  00 

Books  and  sta'ry 5  50    Washing 4  50 

Pieces  music 3  40    Music  and  use  of  piano  (5 1.  a.  w.)    62  50 

Seat  in  church 150    Heated  air 3  50 

Reading-room 50    German 10  00 

Cash 5  00    Vacation,  five  weeks 20  00 

Trip  to  Frankfort  Springs 7  87 

$42  99    Advanced    as    per   account   on 

margin 42  99 

Amount $250  86 

Deduct  for  loss 5  86 


Balance  due $245  00 

Received  payment  in  full,  by  check,  March  6, 1873, 
Jan.  73.  Charles  C.  Beatty, 

Seesion  ends  Feb.  8d.  Per  A.  M.  Rbid. 

I.— 40 
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Ko.  28,886.  -  New  York,  March  6, 1878. 

Metropolitan  National  Bank, 
Pay  to  the  order  of  Rev.  C.  C.  Beatty,  Two  Hundred  and  Porty-five  Dol 
Ian. 

$245.  Woodruff  &  Robinboh. 

Endorsed — **  Charles  C.  Beatty,"  and  the  Bank  endorsements. 
[The  above  bill  and  check  each  marked  *'  Exliibit  D,  20."] 
Miss  Bessie  Turner, 

To  A.  M.  Reid,  Dr. 

Advanced,  For  boarding,  one  session $87  60 

For  pew  rent $1  50    Tuition,  mid.  cl 14  00 

Reading  R 0  50     Washin^r 4  70 

Music 4  75    (German,  one  session 10  00 

Store 52  08    Healed  air 2  50 

Sewing 5  40    Room  alone 5  00 

PhyslciaL 0  90    Music  M.  P.  (2i  1.) 62  50 

|G5  13 
Books  and  Btat'y 4  75    Advanced  items 69  88 


$69  88  Amount $256  08 

Or.  by  deduction  one  quarter  school  bill  ($180.20) 46  55 


Balance  due $209  53 

June,  1873. 

New  York,  December  16,  1878. 
Mechanics*  National  Bank. 
Pay  to  the  order  of  A.  M.  Reid,  Two  hundred  do]lare<. 
($200.)  Woodruff  &  Robinson. 

Endorsed.  "  A.  M.  Reid,"  and  the  bank  indorsements. 
[The  above  bill  and  check  each  marked  '*  Exhibit  D,  21."] 

Steubenville  Female  Seminary,  Dec.  6, 1878. 
Mrs.  E.  R.  Tilton  : 

Dear  Friend  :  If  you  could  send  me  the  balance  due  on  Bessie  Turner's  bill 
for  last  year  before  the  first  of  January,  it  would  confer  a  great  favor.  A 
number  of  large  bills  will  be  due  at  that  time  which  must  be  met.  The  balance 
of  the  bill  was  $209.53.    Call  the  balance  $200. 

The  bill  was .• $256  08 

Deduct  i  school  bill 46  55 


Amount $209  53 

If  you  can  send  me  the  amount  due,  it  will  be  a  great  favor  at  the  preaent 
time. 

Bessie  is  now  visiting  friends  in  Pittsburgh. 

I  have  tried  to  get  her  a  place. 

I  doubt  whether  she  is  willing  to  do  such  things  as  she  is  fitted  to  do.  I  do 
hope  she  will  get  along  well,  and  yet  I  feel  anxious  about  her.  I  asked  her  to 
come  l)ack  to  school  awhile  if  she  could  not  get  any  other  place.  With  great  con- 
Bideration,  Yours, 

A.  M.  Reid. 

[Letter  marked  ••  Exhibit  D,  22."] 

Steubenyille  Seminary,  Dec.  18 — '78. 
F.  D.  Moulton,  Esq.: 

Dear  Sir :  Yours,  containing  check  for  $200  in  full  for  school  bill  is  rec'd. 
This  pays  all  her  indebtedness  to  this  date.  Very  truly  yours, 

A.  M.  Reid. 
[Letter  marked  "  Exhibit  D,  23."] 

*  Mr.  Tracy. — ^That  terminated  the  transaction  of  Bessie  Torner's  school 

bills,  didn't  it  f    A.  I  beUeve  it  did. 


I 
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Q.  After  that  you  had  nothing  more  to  do  with  her  f    A.  Not  after  the 
got  through  with  her  schooling. 
Mr.  Shearmar, — [Beading.] 

Tuesday,  Jan.  18th,  1872. 
Dear  Frvncis.  Be  kind  enough  to  send  me  $50  for  Bessie.     I  want  to  in- 
close it  in  to-morrow's  mail.  Yours  gratefully, 

Elizabeth. 

[Letter  marked  *•  Exhibit  D,  24."] 

itfr.  EoarU, — We  ask  for  any  notes  that  covered  tlieso  payments  that  Mr. 
Monlfon  mentioned  as  having  been  made  to  Mrs.  Tilton.  This  last  note  has 
been  rend  as  one  of  them.  Ic  is  the  only  one  which  has  been  handed  to  us 
as  far  as  I  know. 

Mr.  Morris. — ^I  have  handed  all  that  I  have  found  yet. 

Th^  Witness, — I  handed  to  Judge  Morris  all  that  I  had,  sir.  I  don't  know 
whether  there  are  any  more  or  not.    If  there  are.  I  will  try  and  And  them. 

J/r.  Morris. — There  is  the  letter  you  called  for. 

Mr.  Tracy. — ^Now,  you  have  spoken  of  three  letters,  all  dated  7th  of  Feb- 
ruary, 1871,  two  by  Mr.  Beecher,  one  by  Mr.  Tilton  ?     A.  Two  by  what,  sir? 

Q.  Two  by  Mr.  Beecher  and  one  by  Mr.  Tilton,  7th  February,  1871, 
the  three  letters  ?    A.  That  is  the  letter  from  Beecher  to  me  ? 

Q.  Yes,  sir  ?    A.  And  the  letter  from  Mr.  Tilton  to  me  ? 

Q.  Yes,  sir  ?    A.  And  the  letter  from  Mr.  Beecher  to  Mrs.  Tilton  ? 

Q.  Those  I  infer  were  all  written  by  prearranirement,  were  they  not  f 
A.  I  don^t  know  of  any  prearrangement  particularly  about  it. 

Mr.  Evctrts. — They  are  all  in  evidence. 

Mr.  Tracy. — They  are  all  dated  the  same  day,  are  they  not  ?  A.  They  are 
all  dated  the  same  day. 

Q.  Well,  they  were  written  in  pursuance  of  a  conversation  that  pre- 
ceded their  writing,  were  they  not  ?  A.  I  suppose  they  were  written  in  con- 
sequence of  conversation  that  preceded  their  writjng. 

Q.  And  their  object  was  the  reconciliation  of  the  parties,  the  more  perfect 
reconciliation  of  the  parties,  was  it  not  ?    A.  Yes,  sir. 

Q.  Now,  after  those— the  date  of  those  letters,  the  relations  of  the  parties 
were  friendly,  were  they  were  not  ?    A.  After  Feb,  7th  ? 

Q.  Yes,  sir.     A.  Yes,  sir ;  they  were  friendly  for  some  time. 

Q.  For  some  time  ?    A.  Yes,  sir. 

Q.  Soon  after  that.  The  Golden  Age  was  founded,  was  it  not  f  A.  I  be- 
lieve, sir,  in  March.     March  2d,  1872—1871.     March  2nd,  1871. 

Q.  And  it  had  been  determined  on  for  some  time  before — before  the  first 
nomber  was  issued  ?    A.  Yes,  sir. 

Q.  Now,  how  long  after  the  separation  of  Tilton  from  Bowen  was  the 
starting  of  The  Golden  Age  determined  on  or  discussed  f  A.  Well,  sir,  I 
think  in  the  beginning  of  January — ^I  should  think  it  was  January  it  was 
talked  abont. 

Q.  It  began  to  be  talked  about  in  January  f  A.  Either  in  January  or 
February,  sir;  I  don't  remember  which. 

Q.  And  arrangements  were  set  on  foot  and  prosecuted,  until  it  was 
ftarted  and  the  first  number  issued  ?    A.  Yes,  sir. 
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Q.  Now,  win  you  explain  in  detail  junt  how  that  paper  was  started,  and 
what  was  its  financial  basis  ?    A.  Financial  basis  of  The  Oolden  Age  f 

Q.  Yes,  sir  ?  A.  Tlie  paper  was  started  from  a  conversation  between 
Mr.  Woodruff  and  Mr.  Tilton. 

Q.  I  don't  care  to  go  into  the  details  of  that  conversation.  I  want  you  to 
go  on  and  show  how  the  money  was  raised  for  it,  and  who  owned  it  ?  A. 
Well,  Mr.  Woodruff  arranged  for  the  money  for  it,  sir.  Mr.  Woodruff  and 
Mr.  Tilton  co-nperated  in  regard  to  that. 

Q.  Well,  what  was  done  ?  I  don't  care  what  was  said,  but  what  was  done  ? 
A.  Certain  subscriptions  were  made — certain  subscriptions  were  made  by  dif- 
ferent parties  for  the  paper. 

Q.  Well,  who  were  the  subscribers  for  the  paper — I  mean  subscribers  to 
this  fund  ?  A.  Theodore  Tilton  embarked  in  it  all  the  means  that  he  had — 
$4,000,  I  think— at  that  time. 

Q.  How  much?  A.  $4,000,  I  think,  he  had  at  that  time — $4,000  or 
$5,000. 

Q."  Was  that  money  that  was  deposited  with  your  firm  ?    A.  Yea,  sir. 

Q.  Then  who  else  subscribed  ?    A.  Mr.  Mason,  I  think,  Mr.  Woodruff 

Q.  How  much  did  Mr.  Mason  subscribe  ?  A.  I  really  don't  remember, 
sir.     I  think  it  was  $3,000 ;  $1,500  or  $3,000. 

Q.  What  Mason  ?    A.  John  W.  Mason. 

Q.  What  is  his  business  ?  A.  With  the  firm  of  Bamuel  Thompson's  Nephew. 

Q.  Who  else  subscribed  ?    A.  Jackson  S.  Schultz,  and  a  Mr.  Southwick. 

Q.  How  much  did  they  respectively  subscribe  ?  A.  Wfll,  I  forget  really 
how  much.  I  don't  know  at  the  time — ^I  think  it  was  $1,500  apiece,  or  $750 
apiece. 

Q.  One  or  the  other.     This  Mr.  South  wick  is  Mr.  Schultz's  partner  ?      A. 
Yes,  sir. 

Q.  Who  else  subscribed  ?    A.  Mr,  Woodruff. 

Q.  How  much  did  he  subscribe  ?  A.  Mr.  Robinson — Mr.  Woodruff  sub- 
scribed $3,000,  if  I  remember  rightly,  and  I  subscribed  $3,000,*  and  Mr. 
Robinson  subscribed  a  thousand. 

Q.  Well  ?    A.  I  believe  those  were  all — all  that  I  recollect  at  present. 

Q.  Can  you  state  here  the  aggregate  of  those  subscriptions  ?  A.  I  have 
not  got  it  with  me 

Q.  Now,  what  were  the  terms  of  those  subscriptions ;  it  was  not  a  stock 
enterprise  was  it  ?  It  was  not  an  incorporation  as  I  understand  ?  A.  No,  it 
was  not  an  incorporation. 

Q.  What  were  the  terms  of  that  subscription  ?  A.  The  terms  of  the 
subscription  were,  that  the  subscription  should  be  paid  and  Mr.  Tilton  should 
give  his  notes,  I  believe,  for  the  amount. 

Q.  Payable  to  these  subscribers  ?    A.  Payable  to  those  subscribers. 

Q.  Payable  when  and  out  of  what  fund  ?  A.  Payable  out  of — ^payable 
by  Theodore  Tilton. 

Q.  Well,  absolutely  ?  A.  I  can  not  give  you  the  facts  about  that,  Mr. 
Tracy,  because  I  don't  know  them  exactly  enough  to  give  them,  but  Mr. 
Woodruff  can  give  them  for  you.      If  I  knew  all  about  it,  sir,  I  would. 
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Q.  Did  Mr.  Tilton  give  his  notes  for  the  subscriptions  ?  A.  Mr.  Tilton 
drew  the  money  out  in  proportion 

Q.  Did  he  give  the  subscribers  his  notes  ?  A.  Yes,  sir;  he  gave— I  be- 
lieve he  did. 

Q.  And  then  took  from  them  their  subscriptions  as  they  were  paid  in  ? 
Now,  how  were  those  subscriptions  to  be  paid  in  ?  A.  Paid  in  when  they 
were  wanted — paid  in  when  they  were  wanted 'by  Theodore  Tilton. 

Q.  By  yourself  as  one — yes.  sir.  Now,  after  the  2d  of  March,  Tilton  was 
engaged,  I  suppose,  continuously  on  The  Golden  Age^  wasn't  he,  for  some 
considerable  period  of  time  ?    A.  I  think  he  was ;  yes,  sir. 

Q.  Giving  all  his  time  and  thought  to  that  paper  ?     A.  Yes,  I  suppose  so. 

Q.  And  did  you  meet  Mr.  Beecher  frequently  after  that  ?  A.  I  met  Mr. 
Beecher  during  1871,  after  the  establishment  of  The  Golden  Age, 

Q.  Frequently,  did  you  not  ?    A.  Yes,  sir;  frequently. 

Q.  And  did  you  see  Mr.  Beecher  and  Tilton  together  frequently  ?  A. 
Not  very  frequently;  no,  sir. 

Q.  Well,  did  you  occasionally  ?    A.  Once  in  awhile. 

Q.  Where,  and  under  what  circumstances?  A.  I  think  they  generally 
met  at  my  house,  sir. 

Q.  How  often  did  they  meet  at  your  house,  should  ^ou  say  ?  A,  Not 
very  often,  sir. 

Q.  ^Vhat  was  your  habit  about  going  to  Mr.  Beecher's  house  ? 

Mr,   Beach, — At  that  time  ? 

Mr,  Tracy, — Yes,  sir. 

The  WitneHs. — Going  to  whose  house? 

Q.  3Ir.  Beecher's  ?    A.  I  didn't  go  there  very  frequently. 

Q.  In  1871  ?    A.  No,  sir. 

Q.  How  often  was  Mr.  Beecher  at  your  house  ?  A,  Well,  he  was  there 
quite  frequently,  sir. 

Q.  Did  he  see  your  family  ?    A.  He  saw  my  wife  sometimes. 

Q.  Well,  frequently  dine  with  you  or  take  a  meal  with  you  ?  A.  No,  sir, 
not  very. 

Q.  Not  very  ?    A.  No,  sir. 

Q.  But  sometimes  ?  A.  1  don't  remember  that  he  ever  took  any;  I  don't 
think  that  he  took  meals  with  us  over  three  or  four  times. 

Q.  Well,  was  Tilton  present  on  those  occasions  ?  A.  I  remember  one  oc- 
casion when  Tilton  was  present. 

Q.  Not  more  than  one  ?    A.  Not  at  the  table;  no,  sir, 

Q.  Was  it  at  dinner  ?    A.  It  was  at  dinner,  yes,  sir. 

Q.  Did  you  have  other  company  present  ?    A.  Yes,  sir. 

Q.  Did  you  ever  see  Mr.  Beecher  at  Tilton's  house  after  that  ? 

Mr,  Beach. — After  what  ? 

Mr,  Tracy. — After  the  starting  of  The  Golden  Age  ;  that  is  the  period  of 
which  I  am  now  inquiring  ?  A.  Yes,  sir;  I  was  at  Tilton's  house  with  Mr, 
Beecher  and  Mrs.  Woodhull  after  that. 

Q.  Yes;  when  was  that  ?     A.  It  was  in  1871,  I  think. 

Q.  What  time  ?     A..  I  don't  remember  what  time  it  was  in  1871. 
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Q.  Well,  about  what  time  f  A.  It  was  before  the  publication,  I  think,  of 
the  Woodhull  biography. 

Q.  Before  that?    A.  Yes,  sir. 

Q.  What  time  of  day  did  you  see  them  there  ?  A.  My  recollection  is  that 
it  was  in  the  afternoon. 

Q.  How  long  did  they  stay  tliere  ?  A.  I  guess,  perhaps,  they  were  there 
half  an  hour  or  an  hour. 

Q.  Tilton  present  ?    A.  I  belieye  he  was. 

Q.  Well,  that  the  only  occasion  you  ever  saw  Mr.  Beecher  at  Tilton's 
house,  after  the  starting  of  The  Chlden  Age  f  A.  Yes,  sir.  I  think  it  was  the 
only  occasion,  I  think  that  was  the  only  occasion,  sir. 

Q.  Where  else  have  you  seen  them  together  ?  A.  I  have  seen  them  to- 
gether at  my  house  in 

Q.  In  1871,  I  mean  ?    A.  In  the  year  1871  ? 

Q.  Yes,  sir;  I  will  confine  it  prior  to  the  writing  and  publishing  of  tfie 
life,  the  biography,  of  Mrs.  Woodhull,  in  1871 ;  before  that  publication  did 
you  see  them  together  at  your  house  ? 

Mr,  Morris, — When  was  that  publication  ? 

Mr,  Tracy, — The  witness  will  tell  us. 

Q.  When  was  it  ?  [To  the  witness.]  A.  My  impression  is,  sir,  it  was  in 
the  latter  part  of  1871. 

Q.  Wasn't  it  in  September,  1870  ?    A.  Not  1870—1871  you  mean. 

Q.  1871  ?  A.  I  don^t  remember  whether  it  was  in  September  or  not.  I 
think  it  was  though. 

Q.  September  ?    A.  I  think  it  was. 

Q.  Wasn't  it  issued  on  the  14th  of  September  ?    A.  I  don't  recollect. 

Q.  Well,  it  was  about  that  time,  anyway  ?  A.  It  was  about  that  time,  1 
should  think. 

Q.  ^ow,  between  the  starting  of  The  Golden  Age  and  that  period,  how 
often  should  you  say  you  had  seen  Mr.  Beecher  and  Mr.  Tilton  at  your  house 
together  ?    A.  Oh,  not  ofteu,  sir;  I  don't  think  over  three  or  four  times. 

Q.  Had  you  seen  them  elsewhere  together  beside  at  your  house  or 
Tilton's  house  ?  A.  I  think  on  February  27th — somewliere  an>und  that-  -I 
went  over  with  Mr.  Beecher  to  New  York,  to  Mr.  Bonner's  office,  on  some 
business,  and  Mr.  Beecher  then  went  to  The  Golden  Age  office,  and  my  im- 
pression is  tliat  I  went  from  Mr.  Bonner's  to  The  Golden  Age  office,  and 
found  Mr.  Tilton  there,  Mr.  Beecher  there. 

Q.  With  Tilton  ?    A.  For  a  moment,  just  for  a  moment,  yes,  sir. 

Q.  With  Tilton  ?  A.  Yes,  sir;  I  think  he  was  there  for  a  moment  with 
him. 

Q.  Did  you  ever  see  him  at  The  Golden  Age  office  on  any  other  occasion  ? 
A.  No;  not  that  I  remember. 

Q.  Did  you  ever  see  them  walking  together  in  the  street  on  any  occasion  ? 
A.  No. 

Q.  What  is  the  answer  ?     A.  No,  sir. 

Q.  Do  you  remember  of  being  in  company  with  Mr.  Tilton  and  Mr. 
Beecher  at  a  yacht  race — regatta?    A.  Yes,  sir;  I  don't  think  that  was  in 
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1871.  I  thick  there  is  a  letter,  sir,  amongst  the  papers  that  will  fix 
the  dace. 

Q.  Well,  when  was  it  ?  A.  Now  that  I  am  on  that  transaction  I  will  fix 
the  date  of  it.  When  was  it?  A.  Well,  I  really  don't  remember,  sir;  it 
was  not  in  1871. 

Q.  Well,  was  it  after  1871  ?  A.  I  think  so.  I  can  fix  the  date  precisely, 
sir,  by  the  paper. 

Q.  If  you  can,  we  would  rather  have  it  fixed  now.  A.  I  can  not  fix  it 
from  my  memory. 

Q.  No ;  if  you  have  got  any  paper  in  your  possession  that  will  enable  you 
to  fix  the  date  of  it,  fix  it  right  here.  A.  I  think  I  remember  reading,  among 
those  papers,  a  letter  from  Mr.  Beecher  accepting  an  invitation  to  go  with 
Horace  Greeley;  it  was  during  Horace  Greeley's  life. 

Mr.  Evarts, — Have  you  got  a  letter  from  Mr.  Beecher  accepting  an  invita- 
tion to  go  on  this  yacht  race  ? 

Mr.  Morris. — I  don't  remember  ever  seeing  that  letter. 

Mr.  Evarts. — Mr.  Moulton  says  it  is  among  your  papers. 

Mr.  Morrit. — I  think  not;  I  will  look. 

Q.  Well,  what  was  the  regatta — that  was  Ashbury's  yacht  race,  wasn't  it; 
the  English  regatta  ?  A.  I  think  it  was;  I  think  it  was  between  the  Sappho 
and  the  Livonia. 

Mr,  Evarts. — The  English  yacht  ?     A.  Yes,  I  believe  so. 

Q.  Now,  can't  you  fix  the  year  of  that  ? 

Mr.  Morris, — We  have  found  the  letter.     [Letter  handed  to  witness.] 

Mr,  Evarts. — That  is  to  you,  Mr.  Moulton  ? 

Mr.  Beach, — I  do  not  perceive  the  materiality  of  that  letter. 

Mr.  Tracy. — Only  to  fix  the  date  ?  A.  Yts,  October  20th,  '71,  this  seems 
to  be  dated,  sir. 

Mr.  Evarts. — That  is  the  paper  ?     A.  I  think  this  is  it. 

Q.  That  is  the  paper  you  referred  to  that  fixes  the  date  ?  A.  I  think  this 
is  the  one,  sir;  that  is  the  one  I  referred  to. 

Q.  Well,  that  refreshes  your  recollection  as  to  the  time  ?    A.  Yes,  sir, 

Q.  Of  the  yacht  race?  A.  Yes,  sir;  I  think  that  was  the  yacht  race 
referred  to. 

Q.  And  that  date  is  October  20th,  1871  ?  A.  That  was  either  the— Mr. 
Tilton  was  along,  I  believe,  that  day;  we  either  went  to  a  yacht  race,  or  went 
down  to  look  at  the  warehouses  along  the  shore;  I  think  it  was  a  yacht  race. 

Mr.  Tracy. — Now,  who  went  ?  Were  you  three  on  that  yacht  race?  A. 
I  believe  we  were;  yes,  sir. 

Q.  And  companions  together  on  that  day  I  A.  Well,  I  believe  that  Mr. 
Tilton  talked.  I  think  Oliver  Johnsoa  was  along  that  day,  if  it  is  the  day 
that  I  remember,  and  Mr.  Tilton  talked  with  Oliver  Johnson  chiefiy  that 
day,  and  Mr.  Beecher  and  myself  were  together  a  good  deal. 

Q.  Well,  were  not  you  all  four  together  ?  A.  I  don't  recollet  whether  we 
were  all  four  together  or  not ;  I  guess  very  likely  we  were. 

Q.  Do  you  know  how  you  went  to  the  yacht  ?  A.  How  we  went  to  the 
yacht* 
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Mr,  Tracy. — Yes.     A.  Went  on  a  steam-tug. 

Q.  How  did  you  go  to  the  steam-tug  ?  Go  in  a  carriage  together  ?  A. 
No;  I  think  not;  I  think  wo  went  separately;  I  went  for  some  of  the  guests; 
I  believe  I  stopped  for  Horace  Greeley  and  did  not  find  him  that  day.  On 
the  whole  I  guess  Mr.  Greeley  was  not  along,  after  all. 

Q.  Who  invited  Mr.  Beecher  and  Mr.  Tilton  to  go  on  that  race  ?    A.  I  did. 

Q.  You  invited  them  both  ?    A.  Yes,  sir. 

Q.  And  did  you  invite  Mr.  Greeley  also?    A.  Yes,  sir. 

Q.  Did  Mr.  Greeley  go  ?  A.  My  impression  is,  sir,  that  I  missed  him  by 
a  minute,  and  he  did  not  go. 

Q.  And  he  did  not  go  ?    A.  Yes,  sir. 

Q.  Was  not  along  ?     A.  I  believe  not. 

Q.  How  long  were  you  on  that  regatta  ?    A.  May  be  three  or  four  hoars. 

Q.  Did  you  dine  on  board  the  yacht  ?    A.  On  board  the  yacht  ?    No,  sir. 

Q.  On  board  the  steamer  ?  A.  I  don't  know;  I  don't  remember  whether 
we  had  any  refreshments  on  board  or  not,  sir;  I  think  not. 

Q.  Well,  now,  I  call  your  attention  to  another  occasion  when  you  went 
down  on  some  vessel  vieiiing  the  warehouses ;  do  you  remember  that  ?  A.  I 
may  confound  the  two,  sir ;  I  do  not  know. 

Q.  How?  A.  I  may  confound  the  two;  I  think  it  was  on  the  same 
occasion ;  there  may  have  been  two  occasions,  and  there  may  have  been  only  one. 

Q.  If  there  were  two  occasions,  were  Beecher  ami  Tilton  together  on  two 
occasions  ?    A.  I  do  not  recollect,  really,  sir,  whether  they  were  or  not 

Q.  Were  they  together  on  the  warehouse  occasion  ?  A.  I  really  do  not 
recollect;  they  were  together  on  one  occasion  that  I  lemember;  that  is  all 
that  I  can  recollect  about. 

Q.  That  is  all  you  remember  about  ?    A.  Yes,  sir. 

Q.  Well,  Tke  Oolden  Age  started  prosperously,  didn't  it  ? 

Judge  Neilson. — State  your  impression,  as  far  as  you  could  judge  ?  A. 
My  impression  is  that  it  was  prosperous.  I  have  a  letter  from  Moses  Coit 
Tyler  that  I  found  among  my  papers 

Q.  Well,  we  are  asking  you  now 

Judge  Neilson. — He  answered  that  he  thought  it  started  prosperously. 

The  Witness. — I  um  giving  my  authority  for  the  thought. 

Mr.  Tracy. — Well,  we  will  be  contented  with  your  thought. 

TJie  Witness. — Thank  you,  sir. 

Q.  Well,  I  will  recur  to  that  letter.  Now,  can  you  say,  on  reading  that, 
whether  it  was  the  warehouse  or  the  yacht  race  that  it  refers  to  ?  A.  Well,  I 
really  can  not My  impression  is  that  it  was  the  yacht  race. 

Q.  It  was  one  or  the  other,  or  else  both  were  included  at  the  same  time  f 
A.  It  was  one  or  the  other,  at  all  events,  there  was  one  occasion,  I  believe, 
when  Mr.  Tilton  and  Mr.  Beecher  were  together  on  a 

Q.  Do  you  remember  that  on  coming  from  the  warehouse  excursion  Mr. 
Beecher  and  Mr.  Tilton  went  to  your  house  and  dined  together  ?  A.  I  do 
not  recollect  that. 

Q.  Don't  recollect  whether  they  did  or  not?  A.  No;  haven't  any  recol- 
lection about  it. 
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Q.  Yon  hare  no  recollection  as  to  how  you  retarned  from  that  czcnrsion — 
you  don't  remember  whether  they  did  or  not  ?  A.  I  remember  that,  after  the 
yacht  race — I  recollect  that,  after  the  yacht  race,  Mr.  Beecher  and  myself 
were  at  our  house  together. 

Q.  Beecher  and  yourself  ?    A.  Yes,  sir. 

Q.  Wasn't  Tilton  along  ?    A.  I  don't  recollect. 

Q.   Don't  recollect  whether  he  was  or  not  ?    A.  I  do  not;  no,  sir. 

Q.  Now,  the  publication  of  the  life  of  Victoria  WoodhuU  by  Theodore 
Tilton,  you  say  was  in  September,  '70  ?    A.  No;  I  did  not  say  that. 

Q.  '71— Was  that  published  in  The  Golden  Age?  h.  In  The  Golden  Age? 
I  think  not,  sir. 

Q.  Wasn't  it  published  in  the  supplement  to  The  Chlden  Age  t    A.  No,  sir. 

Q.  And  then  put  into  a  tract— one  of  The  Golden  Age  tracts  ?  A.  I  don't 
thiuk  it  was  ever  published  in  The  Golden  Age,  sir. 

Q.  Have  you  got  a  copy  of  that  life  ?     A.  I  do  not  think  I  have. 

Jl/r.  Emrts. — [To  plaintiff's  counsel.]  We  gave  you  notice  to  produce  it, 
if  you  had  any  such  copy. 

Mr.  Morris, — It  does  not  appear  that  the  plaintiff  has  it. 

Mr.  Evarts, — We  would  like  to  have  it  if  you  have  got  it. 

Mr.  Morris. — We  have  not  got  it. 

Mr.  Emrts. — We  gave  them  notice  to  produce  the  composition  of  that  life, 
and  they  say  that  they  have  not  got  it,  so  we  may  have  to  have  a  copy  of  it. 

Judge  Neilson. — The  manuscript,  I  suppose,  which  passes  to  the  printer, 
is  not  often  reclaimed. 

Mr.  Emrts. — Very  likely;  of  course. 

Mr.  Traq/,—How  large  a  pamphlet  was  that  ?  A.  A  small  pamphlet,  as 
I  recollect;  but  I  did  not  read  it  ull. 

Q.  You  read  the  most  of  it  ?     A.  No,  I  don't  think  I  did. 

Q.  Now,  was  it  after  publication  of  the  **Life  of  Victoria  Wood  hull " 
that  this  change,  that  you  have  already  spoken  of  in  your  evidence,  was 
inadc  in  the  subscription  to  The  Golden  Age?  A.  I  think  it  was  after  the 
publication  of  the  **Life  of  Victoria  Woodhull." 

Q.  How  long  after  ?    A.  I  don't  exactly  recollect,  sir. 

Q.  Well,  can't  you  approximate  to  it  ?  A.  No.  I  can  not;  I  shall  be  able 
to,  I  tliink,  before  I  finish  my  evidence;  I  had  a  letter  that  fixed  the  date  for 
which  I  have  made  a  search  and  have  not  found. 

Q.  Now  state  in  detail  what  that  change  was  that  occurred  in  The  Golden 
^p^e  after  the  publication  of  that  life?  A.  Mr.  Woodruff  thought  best  that 
Mr. 

Q.  Just  state  what  was  done ;  I  don't  care  what  you  thought,  or 


Judge  Neilson. — So  far  as  you  know  what  was  done.  You  told  us  the 
other  day  as  to  your  own  claim.  A.  When  it  came  to  the  payment  of  the 
subscription— of  the  last  hall*  of  the  subscription,  Mr.  Woodruff  thought  it 
better  that  Mr.  Tilton  should  have  The  Golden  Age  as  his  own  property — 
become  sole  proprietor  of  it;  and  so  the  notes  were  surrendered  to  Mr. 
Tilton.     When  that  was,  sir,  I  don't  remember. 

Q.  A  ad  what  was  received  by  the  subscribers  for  the  half  of  the  subscrip- 
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tion  already  paid  in  ?     A.  Their  notes,  I  believe What  was  received, 

what? 

Q.  What  did  the  subscribers  receive  from  Mr.  Tilton  for  the  half  of 
the  subscription  which  they  had  already  paid  in  ?  A.  Nothing  that  I 
know  of. 

Q.  They  gave  that  to  him  ?    A.  Yes,  sir. 

Q.  In  other  words,  they  gave  bim  what  they  had  already  paid  in,  in  con- 
sideration of  his  releasing  them  from  the  other  half  of  their  subscriptions; 
that  was  it,  was  it  not  ?  A.  He  did  release  them  from  the  other  half  of  their 
subscriptions. 

Q.  Well,  the  one  was  the  consideration  for  the  other,  wasn't  it  ?  A.  I 
suppose  it  was. 

Q.  And  that  was  done  by  all  the  subscribers,  including  yourself  ?  A. 
Yes,  sir. 

Q.  Nqw,  are  you  not  able  to  approximate  to  the  time  when  that  oc- 
curred ?  A.  I  really  am  not,  Mr.  Tracy ;  I  hope  to  fix  it  for  you  before  my 
testimony  is  concluded. 

Q.  About  how  soon  after  the  publication  was  it  ?  A.  I  really  don't  re- 
member, sir;  if  I  recollected  anything  about  it  I  would  state  it  freely. 

Q.  Can  you  tell  whether  it  was  before  or  after  the  Steinway  Hall  meeting? 
A.  I  don't  recollect  that. 

Q.  You  say  you  got  a  letter  that  will  enable  you  to  fix  that  date  ?  A.  I 
have  had  sucb  a  letter ;  yes,  sir. 

Mr,  Tracy. — We  will  thank  you  to  refresh  your  memory. 

The  Witness, — Or  I  have  be*5n  informed  of  such  a  letter — I  have  seen  such 
a  letter. 

Mr,  Shearman. — ^We  have  subpoenaed  the  plaintiff  in  this  case  {duces 
tecum),  to  produce  the  original  manuscript  of  the  life  of  Mrs.  Wood  hull,  and 
also  a  printed  copy.     We  have  also  given  him  notice  to  produce 

Judge  Neilson. — I  don't  think  you  can  compel  him  to  bring  a  printed 
copy.    You  can  buy  that,  perhaps,  at  the  store. 

Mr.  Tracy. — Unfortunately,  we  can  not,  your  Honor. 

Mr.  Evarts. — It  is  not  a  question  arising  as  to  whether  we  can  or  can  not, 
at  present.  We  have  taken  the  proper  steps  to  have  him  do  it,  and  the  ques- 
tion is  whether  he  brings  it  or  not. 

Mr,  FuUerton, — He  can  not 

Mr.  Evarts, — Not  the  printed  copy. 

Mr.  Fullerton, — We  haven't  got  any  copy. 

Mr.  JEk>arts. — Then  we  shall  bave  to  lefer  to  other  evidence. 

Mr,  Tracy, — Well,  you  remember  that  such  a  life  was  issued  as  one  of 
The  Golden  Age  tracts,  do  you  not  ? 

Mr.  Morris, — He  has  not  said  so. 

Judge  Neelson. — He  has  said  he  does  not  remember  that  it  was. 

Mr,  Tracy. — That  it  was. 

Mr,  Pryor, — ^That  it  was  not. 

Judge  Neilson. — Well,  what  did  you  say  ?  A.  He  asked  me  if  it  was— 

Mr,  Beach, — Well,  I  don't  see  the  materiality  of  ihat  inquiry.    • 
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Mr,  Tracy, — ^Was  or  was  not  the  Life  of  Victoria  Woodhull,  written  by 
Theodore  Til  ton,  issued  as  one  of  The  Oolden  Age  tracts  ? 

Mr,  Beach, — ^I  object  to  that  question. 

Judge  Neilson. — Let  him  answer.  Do  you  know  whether  it  was  or  not  ? 
A.  It  was  issued  in  a  tract,  sir.  I  don't  recollect  whether  it  was  one  of  The 
Golden  Age  Tracts  or  not. 

Q.  There  was  a  series  called  **  Oolden  Age  Tracts^^^  was  there  not  ?  A. 
I  don^t  know  that  there  was  a  series.     There  were  some  Golden  Age  tracts. 

Q.  Numbered  '"  Tract  1,"  **  2,"  **  3,''  and  soon  ?    A.  I  don't  recollect  that 

Q.  Don't  recollect  that  ?    A.  No,  sir. 

Q.  Well,  that  was  a  Golden  Age  tract,  wasn't  it;  and  issued  from  The 
Golden  Age  office  ?     A.  I  don't  know  that  it  was. 

Q.  The  Life  of  Victoria  Woodhull  ? 

Mr,  Fullerton, — He  has  said  that. 

Judge  Neilson. — He  has  said  he  knows  that  it  was  issued  in  The  Golden 
Age  office;  he  does  not  know  that  it  was  one  of  Tlie  Golden  Age  tracts. 

Mr,  Tracy, — Now,  wasn't  the  fact  of  the  issuing  of  that  Life — the  publi- 
cation of  the  Life  of  Victoria  Woodhull — very  injurious  to  The  Golden  Aget 

[Objected  to.] 

Judge  Neilson. — Ruled  out,  sir. 

Q.  Wasn't  it  the  occasion  of  this  transaction  by  which  the  subscribers 
asked  or  were  relieved  from  their  subscription,  in  consideration  of  their  sur- 
rendering the  notes. 

Mr,  Fullerton, — That  is  objected  to. 

Judge  Neilson. — I  think  he  can  answer  that,  so  far  as  he  himself  is  con- 
cerned, but  not  as  to  the  others. 

Mr,  Morris. — That  is  not  the  question. 

Judge  Neilson. — How  was  it  as  to  you  personally  ? 

Mr,  Bench. — Well,  that  is  immaterial.     How  is  it  material  ? 

Judge  Neilson. — I  don't  know.  I  only  assume  that  it  is  possibly  ma- 
terial in  some  view. 

Mr,  Beach, — Well,  when  the  question  is  objected  to,  your  Honor  should 
see  the  materiality  of  it. 

Judge  NEHiSON. — I  don't  see  the  materiality  of  it. 

Mr,  Beach, — Or  see  the  mode  in  which  it  can  be  connected  with  the  trial 
as  matenal.  What  the  publication  of  the  Life  of  Victoria  Woodhull  has  to 
do  with  the  inquiry  now  before  your  Honor,  we  are  not  able  to  perceive. 

Mr,  Tracy, — I  will  ask  you  one  other  question. 

Mr,  Evart». — ^The  Judi^e  Siiys  he  may  answer  this  question. 

Judge  Neilson. — I  rule  that  he  may  answer  as  far  as  he  is  personally 
concerned,  assuming  that  he  can  not  answer  as  to  the  motives  of  the  other 
persons. 

Mr,  Starts. — Well,  let  us  have  your  answer?  A.  It  did  not  have  any 
effect  upon  me,  six. 

Mr,  Tracy, — That  was  not  the  occasion  of  it,  then,  so  far  as  you  wer*  con- 
cerned ?    A.  No,  sir. 

Judge  Neilson. — ^You  lose  time  by  repeating;  that  don't  help  it. 
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Mr,  Tracy. — His  answer  was  that  it  did  not  have  any  effect  upon  him. 

Judge  Nbilson. — Well,  that  is  conclusive;  that  ends  the  inquiry;  go  on. 

Mr,  Tracy, — I  ask  another  question.  What  was  the  cause  of  your  retiring 
or  surrendering  your  subscription  and  giving  back  the  note  ? 

Mr,  FuUerton, — I  object  to  it, 

Mr,  Evarts.— Why  ? 

Mr,  FuUerton, — Why,  because  it  is  not  of  importance. 

Judge  Neilson. — I  think  he  may  answer  it. 

Mr,  Fullerton, — It  does  seem  to  me  there  ought  to  be  some  appear- 
ance  

Judge  Neilson. — ^I  think  there  ought  to  be  some  limit,  but  still  he  may 
answer  that. 

Mr,  Fullerton, — Would  your  Honor  ask  the  counsel  to  point  out  some  ap- 
plication that  can  be  made  of  that  testimony  to  this  case,  if  they  know:  if 
they  don't  know,  why  we  will  excuse  them.  It  certainly  seems  to  me  as 
irrelevant  as  anything  can  possibly  be. 

Judge  Neilson. — Mr.  Tracy,  in  view  of  the  objection,  state  how  you 
deem  it  material,  please  ? 

Mr,  Tracy, — ^I  deem  it  material  to  show,  first,  the  relations  of  this  witness 
to  the  plaintiff;  to  show  his  knowledge  of  the  disaster  that  came  upon  the 
plaintiff  at  this  time,  and  to  show  the  materiality  of  this  fact  in  regard  to 
another  piece  of  evidence  which  the  plaiutiff  has  introduced  here  prelim- 
inary to  a  question  which  I  am  about  to  ask  the  witness. 

Judge  Neilson. — Well,  pass  to  that  question;  perhaps  that  will  enlighten 
us. 

Mr,  Evarts, — Does  your  Honor  rule  out  the  question  ? 

Judge  Neilson. — At  present,  as  immaterial. 

Mr.  Ecarts, — Then,  your  Honor,  we  except  to  the  ruling. 

Mr,  Tracy, — ^Do  you  remember  the  publication  of  Mr.  Tilton,  called  "  Sir 
Marmaduke's  Musings  "  ?    A.  Yes,  sir. 

Q.  When  was  that  published — the  poem  ?  A.  I  forget  the  date,  yaat  at 
the  moment. 

Q.  Can't  you  fix  about  the  time  ?  A.  It  is  in  evidence,  the  paper,  sir ;  I 
don't  remember  the  date ;  there  are  so  many  dates. 

Mr,  Evarts. — ^Perhaps  the  date  has  been  given  in  evidence  already. 

The  Witness. — Yes,  the  date  is  there. 

Judge  Neilson, — The  paper — but  the  most  difficult  things,  of  course,  for 
the  witness  to  remember,  are  dates. 

Mr.  Tracy, — It  is  November  1st,  I  believe. 

Judge  Neilson. — It  is  in  the  book,  isn't  it  ? 

Mr,  Tracy, — November  Ist,  1871.  Now,  was  it  published  about  that  time, 
according  to  your  recollection  ?  A.  I  don't  remember  the  date ;  I  saw  it  about 
the  time  it  was  published,  whatever  that  date  was. 

Q.  Well,  do  you  recollect  now  that  it  was  in  the  fall  of  1871,  about  No- 
vember ?    A.  I  don't  recollect  that,  sir,  but  I  assume  that  to  be  the  date. 

Q.  Well,  was  it  after  the  publication  of  the  Life  of  Victoria  Woodhull  I 
A.  I  don't  recollect  that. 


Jan.  21,  1875.]  CBOSS-BXAMmATlON.  Cdt 

Q.  Was  it  afler  this  settlement  that  was  made  in  regard  to  the  subscriptions 
for  The  Golden  Age  f    A,  1  don't  recollect  that. 

Q.  Now,  Mr.  Moulton,  don't  you  know  the  fact  from  Mr.  Tilton  that  the 
publication  of  the  Life  of  Victoria  Wood  hull  was  disastrous  to  him  and 
his  enterprise — his  newspaper  enterprise  ?  A.  Will  you  repeat  the 
question  ? 

Q.  Don't  you  know  from  Mr.  Tilton  that  the  publication  of  the  Life  of 
Victoria  Wood  hull,  in  September,  1871,  was  disastrous  to  him  and  his  news- 
paper enterprise  ?     A.  He  has  never  told  me  that. 

Q.  He  has  never  told  you  that  ?    A.  No,  sir. 

Q.  Has  he  ever  talked  with  you  on  the  subject  of  the  effect  that  the  publi- 
cation of  that  life  had  upon  the  prosperity  of  The  QoJden,  Age?  A.  I  talked 
with  him  about  it ;  he  didn't  with  me  at  the  time. 

Q.  You  talked  with  him  but  he  did  not  with  you  ?    A.  Yes,  sir. 

Q.  Tell  us  what  you  talked  to  him  ?  A.  I  told  him  that  I  thought  he 
ought  not  to  have  published  it. 

Q.  Well,  why  ?  A.  Well,  I  told  him  that  it  seemed — so  many  statements 
in  it  seemed  extravagant  to  me — many  statements  in  it  seemed  extravagant;  I 
did  not  think  it  was  a  necessary  work  to  do ;  and  his  reply  to  that — ^his  reply 
to  that — when  I  say  that  he  didn't  talk  to  me,  I  mean  that  he  didn't  open  the 
subject;  I  opened  the  subject  of  the  conversation;  his  reply  to  me  was,  that 
he  did  it  as  a  friendly  act  to  Mrs.'Woodhull  from  the  manuscripts  furnished 
him  by  her  husband;  that  it  was  simply  a  revision  by  him,  but  that 

Mr,    Tracy, — Well,  now,  Mr.  Moulton 

Mr.  Beach.— [To  Mr.  Tracy.]     Wait  1  wait  1  wait  1 

Judge  Neilson..— Let  him  state  the  conversation,  please. 

Mr,  Tracy, — I  did  not  ask  him  for  the  conversation. 

Judge  Neilson. — Go  on,  sir. 

Mr.  Evarts. — Let  us  get  it. 

The  Witness. — That  it  was  simply  a  revision  of  the  manuscript  of— of  her 
husband,  and  that  he  thought  that  people  would  detect  his  handiwork  in  it, 
and  therefore  he  thought  he  would  put  his  name  to  it,  and  I  told  him  that  I 
didn't  think  that  that  was  a  very  good  reason.  He  said  he  would  take  the  re- 
sponsibility of  it,  and  that  was  the  sum  and  substance  of  it,  with  the  excep- 
tion— and  he  said  it  was  a  friendly  act;  he  said  it  was  a  friendly  act,  and 
right,  in  the  interest  of  the  repression  of  the  scandal  against  Mr.  Beecher,  his 
wife,  and  himself;  it  was  in  the  interest  of  his  family  and  Mr.  Beecher  that  he 
had  done  it,  and  if  he  had  made  a  mistake,  why  that  was  all  there  was  of  it. 

Q.  Anything  more?    A.  No ;  I  don't  remember  anything  more. 

Q.  Well  now,  do  you  recollect  that  he  ever  talked  to  you  about  it  ?  A.  I 
have  just  given 

Q.  Do  you  now  ?    A.  I  have  just  given  the  conversation. 

Q.  You  now  do  recollect  that  he  talked  with  you  on  the  subject  of  that 
Life  ?    A.  Yes,  sir. 

Q.  Now,  did  he  talk  to  you  about  the  effect  that  it  had  on  him  and  the 
effect  that  it  had  on  his  newspaper  ?    A.  No, 

Q.  He  did  not  ?    A.  No. 
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Q.  Did  you  talk  to  him  on  that  subject  ?  A.  I  told  him  that  I  thought 
the  c^ect  of  it  would  be  disastrous  upon  the  paper. 

Q.  What  did  he  say  to  that  ?    A.  I  don't  recollect  his  reply  to  that 
Q.  Did  he  make  any  at  all  ?    A.  He  may  have  made  it,  but  I  do  not  recol- 
lect it,  sir. 

Q.  Do  you  know,  as  a  matter  of  fact,  what  the  effect  was  upon  the  paper  ? 

Mr.  Beach. — Enow  as  a  matter  of  fact  ? 

Mr,  Tracy, — Yes,  sir;  that  is  the  question.  Do  you  know,  as  a  matter  of 
fact,  what  the  effect  of  that  publication  was  upon  the  paper  ? 

Mr.  Beach, — ^I  understand  this  question,  if  your  Honor  please,  not  as  call- 
ing for  a  judgment  or  opinion  of  the  witness,  but  that  he  is  aaked  personal 
knowledge  of  a  fact  of  that  character. 

Mr,  Starts, — ^It  is  not  necessary  to  explain ;  we  would  like  to  have  an 
answer. 

Mr,  Beach, — It  is;  yes,  sir.  I  want  the  witness  to  understand  what  it 
calls  for.  I  am  regular  and  I  am  in  order ;  and  I  am  not  to  be  subdued  by 
this  objpction.  I  submit  that  it  is  the  duty  of  the  Court  to  instruct  a  witness, 
when  requested  by  counsel  that  the  interrogatory  put  calls  for  his  personal 
knowledge  of  the  fact  as  to  the  effect  produced  by  that  publication  on  The 
Oolden  Age, 

JxjDQK  Neilsok. — I  think  that  is  so. 

Mr,  Eoarts, — ^I  submit,  if  your  Honor  please,  it  is  time  enough  to  appeal 
to  the  Court  to  take  a  witness  from  the  hands  of  the  cross-examining  counsel 
to  explain  to  him,  when  the  witness  feels  the  need  of  explanation,  and  not 
when  th€  counsel  does. 

Mr,  Beach, — It  is  not  when  the  counsel  feels  or  the  witness  feels.  If  the 
question  was  intended,  or  is  understood,  as  calling  for  the  opinion  or  judg- 
ment of  the  witness,  then,  of  course,  we  shall  object  to  it,  and  it  is  only  for 
the  purpose  of  having  the  question  understood  by  your  Honor  and  the  wit- 
ness that  the  suggestion  is  made. 

Mr,  EvarU.  — Now  we  would  like  to  have  an  answer. 

[Question  read  by  the  stenographer.]  The  Witness, — Of  what  ?  That  was 
not  all  the  question,  was  it  ? 

Mr,  Tracy. — It  seems  so.     That  is  what  he  has  read  to  you. 

Judge  Neilson. — It  is  a  peculiar  question  and  requires  some  consideration. 

The  Witness, — Will  you  read  the  question  again,  Mr.  Stenographer  ? 

[Question  again  read.l 

The  Witness,— Of  what? 

Mr,  Tracy, — Of  the  publication  ?  A.  Of  the  publication  ?  Idon'tknow, 
as  a  matter  of  fact. 

Q.  What  it  was?    A.  No. 

Q.  You  were  a  subscriber  at  the  time?  A.  I  took  the  paper  at  the 
time. 

Q.  I  mean  a  subscriber  to  the  fund  at  that  time  ?  A.  Subscriber  to  the 
fund  ?    Yes,  sir. 

Q.  Interested  in  that  enterprise  ?    A.  Yes,  sir. 

Q.  By  your  subscription  ?    A.  Yes,  sir. 
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Q.  And  how  long  did  yoa  remain  so  interested  after  that  publication  f  A. 
I  don^t  recollect,  sir. 

Judge  NErLSON. — ^We  have  had  that;  we  have  been  over  that. 

Mr.  Tracy, — I  beg  your  Honor's  pardon,  we  have  not  had  the  time. 

Mr.  Beach. — He  told  you  repeatedly  that  he  could  not  tell  you  the  time. 

Q.  Did  you  remain  a  week  after  that?  A.  I  don't  recoll«)ct  sir,  how 
long  I  remained. 

Q.  Will  you  swear  that  you  remained  a  week  after  that  publication  ?  A. 
I  can  not  fix  the  date  at  all ;  I  can  not  recollect  anything  about  it. 

Q.  Did  you  go  out  at  the  same  time  the  other  people  did  ?    A.  I  did, 

Q.  Now,  what  was  the  occasion  of  your  going  out  ?  A.  To  give  to  Mr. 
Tilton,  in  accordance  with  Mr.  Woodruff's  view  of  the  case,  the  sole  pro- 
prietorship of  the  paper.     As  far  as  I  am  concerned,  that  was  the  reason. 

Q.  And  upon  what  was  that  resolution  taken  to  give  to  Mr.  Tilton  the 
amount  of  subscription  already  paid  into  that  paper  ?  A.  Will  you  ask  the 
question  again. 

Q.  Upon  what  was  that  resolution  to  give  to  Mr.  Tilton  the  amount  of 
subscriptions  already  paid  in  in  that  paper  taken  ? 

Mr.  Morris. — He  has  answered  that  question  two  or  three  times. 

Mr.  Tracy. — ^The  question  has  not  been  put  before.  He  may  have 
answered  it. 

Mr.  Morris. — ^Yes,  he  has.     He  said  it  was  the  suggestion 

Mr,  Evarts. — Now,  we  don't  want  that. 

Judge  Neilson. — ^Excuse  me,  Mr.  Evarts,  I  understand  this  perfectly.  I 
don't  need  any  instructions  about  it. 

Mr,  Evarts. — If  your  Honor  please 

Judge  Neilson. — ^You  generally  and  happily  aid  in  instructing  the  court. 
I  don't  happen  just  now  to  need  that. 

Mr.  Eoarts. — I  don't  rise  for  that  purpose,  now,  and  I  don't  know  that  I 
ever  did,  except  to  call  the  court's  attention  to  what  I  supposed 

Judge  Neilson. — I  have  had  the  pleasure  to  so  understand  it  when  you 
did  arise  before ;  I  think  the  answer  to  this  question  may  be  given,  although 
it  has  been  answered  already. 

[Question  read  by  the  stenographer.] 

The  Witness. — Mr.  Woodruff  said  that  he  thought  it  would  be  better  for 

Theodore  Tilton  to  be  sole  proprietor  of  the  paper;  so  I 

Q.  Upon  what  occasion  did  he  say  that  ?  What  was  the  occasion  of  his 
saying  that,  do  you  know  ?  A.  I  suppose  it  was  at  a  time  when  the  paper 
needed  the  further  subscriptions  that  were  called  for. 

Q.  Called  for  the  further  subscriptions  ?    A.  I  think  it  was. 

Q.  And  the  subscribers  were  not  going  to  pay  them  ?  A.  I  don't  know 
anything  about  that. 

Q.  How  would  it  have  been  with  yours  ?    A.  I  should  have  paid  mine. 

Q.  If  the  others  had  not  ?    A.  If  the  others  had  not. 

Q.  Why  didn't  you  ?    A.  For  the  reason  that  I  have  stated. 

Q.  Was  it  not  the  suggestion  of  Mr.  Woodruff  that  the  subscribers  should 
not  pay  any  more  to  chat  enterpridc  ?    A.  I  didn't  so  understand  it. 
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Q.  You  did  uot  so  understand  it  ?    A.  No,  sir ;  not  to  me. 

Q.  That  was  the  eflcct  of  the  suggestion  when  it  was  carried  out. 

Judge  Neilson  — That  we  know.     We  don't  need  to  illustrate  that. 

Q.  You  say  the  object  of  this  was  to  make  Mr.  Tilton  sole  proprietor  of 
that  paper.  Was  he  not  the  sole  proprietor  of  it  already  ?  A.  I  didn't  con- 
sider him  the  solo  proprietor  of  it. 

Q.  You  did  not  ?    A.  No,  sir. 

Q.  In  whose  name  was  that  property  ?    A.  Theodore  Tilton's,  I  suppose. 

Q.  Who  else  had  any  interest  in  its  profits  but  Theodore  Tilton  ?  A.  I 
don't  know  that  anybody  did. 

Q.  Or  its  losses  ?  A.  I  should  think  that  the  subscribers  did.  If  The 
Oolden  Age  was  a  success  I  had  that  interest  in  it,  as  far  as  I  was  concerned. 

Q.  Had  you  in  the  success  of  Mr.  Tilton — ^in  his  ability  to  pay  ?  A.  No, 
sir;  in  the  success  of  the  paper. 

Q.  Do  you  say  chat  your  subscription — ^that  Theodore  Tilton's  notes  were 
payable  on  condition  that  tiie  paper  was  a  success  ?  A.  Yes,  sir ;  I  think 
that  was  the  phraseology,  as  far  as  I  recollect. 

Judge  Neilson. — That  fact  you  stated  before. 

Mr,  Tracy, — I  had  reference  to  my  cross-examination. 

Judge  Neilson. — The  comment  was  unnecessary.  Interrogate  the  wit- 
new,  but  don't  make  observations.  I  take  it  that  you,  as  a  lawyer,  would 
very  likely  think,  in  equity,  that  persons  who  did  contribute  to  this  fund 
would  have  an  equitable  interest  in  that  establishment — could  some  day  close 
it  up — and  upon  this  frame  a  bill  to  that  effect,  but  this  witness  could  not  tell 
you  how  it  is. 

Mr,  EtarU, — ^It  is  purely  a  question  of  fact,  and  not  of  law.  The  ques- 
tion is  whether  they  had  any  participation  in  the  profits  of  this  enterprise  or 
its  losses.  I  believe  it  is  very  clear  that  if  the  affair  was  not  prosperous  Mr. 
Tilton  would  not  be  «ble  to  pay  them.  I  suppose  it  is  very  clear.  The 
court,  I  think,  has  got  it  wrong. 

Judge  Neilson. — Go  on,  Mr.  Tracy. 

Q.  Will  you  tell  us  on  what  conditions  those  notes  were  payable,  or  to  be 
payable  ?    A.  Notes  that  Mr.  Tilton  gave  to  the  subscribers,  you  mean  ? 

Q.  Yes,  sir.     A.  I  think  payable  on  the  success  of  The  Golden  Age, 

Q.  Who  was  to  deterndue  that  question  ? 

Mr,  Beach,. — I  object  to  the  form  of  that  question. 

Judge  Neilson. — [To  the  witness.]    Is  the  form  of  the  note  so  expressed  ? 

The  Witnens, — I  don't  recollect  the  precise  expression,  your  Honor. 

Mr,  Tracy, — That  was  the  substance  of  it  ?    A.  Yes,  sir. 

Q.  These  notes  were  not  to  be  paid  except  in  case  The  Oolden  Age  was  a 
success  ? 

Mr.  Search, — That  is  a  matter  of  reason. 

Q.  Was  not  that  the  fact  ? 

Mr,  Fullerton, — That  has  been  stated  over  and  over  again. 

Judge  Neilson. — [To  the  witness.]  Is  that  so  that  the  notes  were  not  to 
be  paid  except  in  case  The  Golden  Age  was  a  success  ?  A.  Unless  The  Oolden 
Age  was  a  success  they  were  not  to  be  payable. 
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Q.  That  yoa  so  understood  f    A.  Yes,  sir. 

Mr,  Tracy, — ^Now  he  has  answered  the  question. 

Mr,  Morris. — He  answered  it  before  four  or  fiye  times. 

Mr,  Tracy, — Did  you  ever  talk  with  Theodore  Tilton  about  the  publica- 
tion of  the  poem  entitled  **  Sir  Ma:maduke^s  Musings,"  before  it  was  pub- 
lished ?  Did  jou  know  it  until  you  read  it  in  the  publication  ?  A.  I  think 
not. 

Q.  How  long  after  the  publication  of  this  Life  was  the  Steinway  Hall 
meeting  ?   A.  I  don't  recollect  the  date  of  the  Steinway  Hall  meeting. 

Q.  It  is  said  to  be  November  20tb.  Do  you  recollect  it  was  in  Novembef  ? 
A.  November  20th  of  what  year  ? 

Q.  1871  ?    A.  I  think  it  was  in  November,  1871. 

Q.  You  had  made  the  acquaintance  of  Victoria  Woodhull  some  time  in 
the  spring  previous,  you  say  ?    A.  Yes,  sir. 

Q.  How  often  had  you  seen  her  from  the  spring  until  the  Steinway  Hall 
meeting. 

Mr,  Beach, — I  think  Judge  Porter  went  over  that  question. 

Judge  Neilson. — I  think  he  did,  too. 

Mr,  Tracy. — If  he  asked  that  question,  I  will  not  ask  it  again. 

Mr,  Beach, — He  asked  numerous  questions  on  that  subject. 

Mr,  Tracy, — He  did  ask  some  questions  on  that  subj^ct-^some  general 
questions. 

Mr.  Beach, — They  were  very  specific  questions.  I  think  you  are  incor- 
rect. If  you  are  going  to  abandon  that  line  of  examination,  very  well ;  but 
if  not,  I  insist  it  is  a  mere  repetition. 

Judge  Neilson. — Counsel  ought  not  to  repeat,  and  I  trust  he  will  not 
repeat,  if  he  can  avoid  it. 

Q.  How  often  was  Victoria  Woodhull  at  your  house  during  the  year  1871  f 
A.  Well,  perhaps  four  or  five  times. 

Q.  How  often  did  she  dine  at  your  house  ? 

Mr.  Fullerton, — This  has  all  been  gone  over. 

Judge  Neilson. — As  to  dining  ? 

Mr.  FuUerton. — Yes,  your  Honor ;  it  has  been  fully  gone  over. 

Judge  Neilson. — Do  you  recollect  how  often  she  dined  with  you,  pre- 
suming she  did  dine  with  you  ? 

Mr.  Tracy. — I  think  he  said  once  to  me,  that  she  did  dine  with  him. 

Judge  Neilson. — How  often  did  she  dine  with  you  ?  A.  I  don't  recol- 
lect how  many  times;  I  guess  two  or  three  times. 

Mr,  Tracy. — Can  you  state  more  definitely  than  that  ?    A.  No,  sir. 

Q.  Did  she  meet  your  wife  when  she  came  there  ?    A.  Yes,  she  did. 

Q.  Did  you  urge  your  wife  to  make  her  acquaintance  and  become  a  friend 
of  hers  ?    A.  I  did  to  become  friendly  to  her. 

Q.  How  often  was  she  there  in  1872  before  you  parted  company  with  her  ? 
A.  I  don't  recollect. 

Q.  Well,  can  you  approximate  to  it  f    A.  No,  sir. 
'  Q.  Can  you  not  tell  about  how  often  she  was  there  in  1872  f    A.  No,  airi 
I  don't  recollect  that  she  was  there  in  1872. 
L-41 
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Q.  Do  yon  mean  to  say  yon  don^t  recollect  whether  she  was  there  at  all  ? 
A.  In  1878  ? 

Q.  I  am  content  with  that  answer  if  that  is  yonr  answer.  When  did  yoa 
see  her  last?  A.  I  forget  the  date  exactly.  It  was  in  the  spr'ng  of  1872, 1  think. 

Q.  The  spring  of  1872  ?    A.  I  think  so;  yes,  sir. 

Q.  Can  you  fix  about  the  date?  A.  I  think  it  was  in  April;  I  won't  be 
certain  about  that.     I  answered  Judge  Porter  that  question. 

Q.  Did  you  see  her  last  in  company  with  Theociore  Tilton  ?  A.  I  think 
Theodore  Tilton  was  with  me  on  that  occasion. 

Mr,  Morrvt. — Judp^e  Porter  went  minutely  over  all  this. 

The  Witness, — Yes,  sir;  he  did. 

Mr,  Morrh, — All  these  questions  were  asked  over  and  over  again.  Is  it  in 
order  that  they  may  come  in  to-morrow  and  go  over  this  again,  and  so  con- 
tinue it  ? 

Mr.  Tract/, — I  am  not  repeating  questions  I  asked. 

Mr.  Morris, — Yes,  but  you  are  repeating  questions  your  associate  asked : 
the  same  questions  and  the  same  subject  were  gone  over  minutely  by  Judge 
Porter. 

Judge  Neilson. — [To  Mr.  Tracy.]     You  are  about  through  with  that  ? 

Mr.  Tracy, — I  am  rot,  sir. 

Mr.  MorrtJt, — We  object.  We  say  this  subject  was  gone  ovtr  minutely  by 
Judge  Porter,  and  exhausted  by  him. 

Mr,  Beach, — Not  only  that,  but  there  was  an  oflfensive  particularity  in  the 
questions  put  by  Judge  Porter  on  this  subject,  conveying  the  most  indecorous 
implication. 

Mr.  Ecarts. — That  does  not  bear  on  this  question. 

Mr.  Be^ich. — Yes,  sir;  it  does. 

Mr.  FuVerton. — You  ought  to  have  a  suggestion  on  this  subject,  whether 
you  are  re-examining  him  on  the  subject  Judge  Porter  went  over. 

Mr,  Morris, — We  appeal  to  the  stcnograplier's  minutes,  and  say  he  is  going 
over  the  same  ground  that  has  been  gone  over  already. 

Judge  Neilson. — Mr.  Shearman,  have  you  the  book  here  ? 

Mr,  Evarfs. — Yes,  sir;  we  will  look. 

Mr,  Tracy. — ^The  question  is  whether  he  parted  with  her  in  company  with 
Theodore  Tilton. 

Judge  Neilson. — That  mere  circumstance  would  not  prevent  you  from 
re-entering  on  the  general  subject. 

Mr.  Tracy, — Judge  Porter  didn't  examine  in  detail  on  this  subject  any 
more  than  he  did  on  any  other  that  I  am  aware  of. 

Judge  Neilson. — You  have  the  report  before  you.     Can  you  find  it  ? 

Mr,  Shearmmi. — It  will  take  some  time  ? 

Mr,  Beach, — Yes,  sir,  it  will  take  some  time;  it  is  quite  protracted. 

Mr,  Sheaj^man, — We  will  state  the  substance  of  it. 

Mr,  Fullerton. — I  can  state  it  from  memory. 

Mr,  Emrts, — We  will  look  at  it  to  see. 

Judge  Neilson. — Gen.  Tracy,  pass  that  subject,  and  we  will  look  at  that 
in  the  meantime. 
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Mr^  Beach, — ^Well,  perhaps  the  next  question  will  not  be  objectionable. 

Mr.  Shearman.— TAx.  Tracy  suggests  to  me  it  was  not  covered  by  Judge 
Porter's  examination. 

Mr.  Tracy. — My  last  question  was  preliminary  to  the  question  I  am  now 
about  to  put.  Did  you  and  Mr.  Tilton  hrtve  any  difficulty  with  her  at  the 
time  you  last  saw  her  ?    A.  I  don't  recollect  that  we  did. 

Q.  Was  it  tlie  occasion  of  the  article  known  as  '  *  Tit  for  Tat "  that  you 
saw  her  at  that  time  ?    A.  1  don't  recollect  any  such  article  at  that  time. 

Q.  You  don't  recollect  any  such  article  at  that  time?  A.  No,  sir;  not  at 
that  time. 

Q.  Do  you  recollect  the  article  called  **Tit  for  Tat  ? "  A.  I  neyer  saw 
such  an  article. 

Q.  You  never  were  present  at  any  interview  between  Mr.  Tilton  and  Mrs. 
Victoria  Woodhull  when  that  was  the  subject  of  conversation  ?  A.  No.  sir; 
not  that  I  recollect  of. 

Mr.  Tracy. — Then  that  answers  this  question  on  that  subject. 

Mr.  FuUerton, — I  suppose  so. 

Q.  Did  you  ever  see  the  article  called  **  Tit  for  Tat  ?  " 

Mr.  FuUerton. — He  said  twice  he  never  did. 

Mr.  Tracy. — ^I  don't  remember  that.  Did  you  ever  hear  of  an  article  from 
Mr.  Tilton  which  Mrs.  Victoria  Woodhull  proposed  to  publish,  called  **Tit 
for  Tat  ?  "    A.  I  don't  recollect  of  ever  having  heard  of  it  from  Mr.  Tilton. 

Q.  Did  you  ever  hear  fjom  Mr.  Tilton  of  an  article  proposed  to  be  pub- 
lished by  Mrs.  Woodhull,  which  she  sent  amund  for  private  circulation, 
threateninrr  to  publish  in  it  the  names  of  certain  ladies  that  were  menticmed  ? 
A.  Did  I  ever  hear  of  that  article  ? 

Q.  Yes,  sir;  from  Mr.  Tilton  ?  A.  I  don't  recollect  that  I  ever  heard  of  it 
from  Mr.  Tilton. 

Q.  And  you  never  had  any  interview  with  Mrs.  Woodhull  on  the  subject 
of  such  an  article  ?    A.  I  don't  recollect  that  I  ever  did. 

Q.  Was  the  last  interview  that  you  had  with  her  friendly  ?  A.  It  was,  as 
far  as  I  was  concerned,  a  friendly  interview. 

Q.  Was  it,  as  far  as  she  was  concerned  ?    A.    Yes,  sir;  I  think  it  was. 

Q.  Was  it  also  friendly  on  the  part  of  Mr.  Tilton  ?  A.  I  don't  recollect 
that  it  was  unfriendly. 
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Francis  D.  Moulton  recalled,  and  the  cross- examination  resumed. 

Mr.  Tracy. — Mr.  Moulton,  did  you  advise  the  defendant  to  preside  for 
Mrs.  Woodhull  at  the  Steinway  Hall  meeting  ?    A.  I  don't  think  I  did,  sir. 

Q.  Were  you  furnished  with  her  speech  in  print  before  the  meeting  ?  A. 
I  was  not,  sir. 

Q.  Did  you  have  it  in  your  possession  before  that  time  ?  A.  I  did  not, 
sir. 
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Q.  Did  you  ever  see  it  before  that  ?    A.  I  did  not,  sir. 

Q.  Was  Mr.  Tilton  furnished  with  it  in  yoar  presence  ?    A.  Neyer. 

Q.  Did  you  see  it  in  manuscript  ?    A.  Never. 

Q.  Was  it  furnished  to  Mr.  Tilton  in  your  presence  in  manuscript  f  A. 
Never. 

Q.  Was  any  paper  furni^lhed  him  which  was  said  to  be  her  speech  that 
she  was  to  deliver  at  the  Steinway  Hall  meeting  ?    A.  In  my  presence,  sir  ? 

Q.  Yes,  sir.     A.  Never. 

Q.  Did  you  evi;r  see  it  in  Mr.  Tilton's  presence  ?    A.  I  nevir  did. 

Q.  In  Mr.  Tilton's  possession  ?    A.  I  never  did. 

Q.  Were  you  ever  present  when  Mrs.  Woodhull  and  yourself  and  Tilton 
were  present,  when  Mr.  Tilton  urged  Mr.  Beecher  to  preside  at  the  Steinway 
Hall  meeting?  A.  I  don't  recollect,  sir,  that  I  ever  heard  Mr.  Tilton  urge 
Mr.  Beecher  to  preside.  I  think  I  have  a  letter,  General  Tracy,  from  Mrs. 
Woodhull  to  Mr.  Beecher  on  that  subject. 

Q.  That  has  been  introduced,  hasn't  it  ?  A.  I  don't  know  whether  it  has 
or  not. 

Mr,  Tracy. — I  think  it  has,  has  it  not,  Mr.  Beach  ? 

Mr,  Beach. — The  letter  of  Mr.  Beecher  in  answer  to  it,  or  proposed  letter, 
has  been  introduced. 

The  Witness, — It  is  a  proposed  answer  to  another  letter,  Mr.  Beach. 

Q.  Did  you  and  Mr.  Tilton  ever  take  Mrs.  Woodhull  into  the  presence 
of  Mr.  Beecher  and  attempt — undertake  to  persuade  him  to  preside  at  that 
meeting?  A.  Will  you  ask  the  question  again,  Gen.  Tracy?  [Question 
repeated.] 

A.  No,  sir;  I  don't  remember  any  such  occasion  as  that. 

Q.  Did  you  ever  go  into  his  presence  together,  you  three,  for  that  pur- 
pose ?  A.  I  don't  recollect  whether  we  three  went,  Mr.  Tracy,  but  I  recollect 
that  Mrs.  Woodhull  and  myself  were  in  Mr.  Beecher's  presence. 

Q.  Well,  I  am  talking  about  you  and  Mr.  Tilton  and  Mrs.  Woodhull. 
Did  you  ever  hear  Mr.  Tilton,  in  the  presence  of  yourself  and  Mrs.  Woodhull, 
say  to  Mr.  Beecher,  **  Mr.  Beecher,  some  day  you  have  got  to  fall.  Go  and 
introduce  this  woman  and  win  the  radicals  of  the  country  and  it  will  break 
your  fall  ?"    A.  I  don't  remember  ever  having  heard  that,  sir, 

Q.  You  were  never  present  at  any  such  interview,  to  your  knowledge  ?  A. 
No,  sir. 

Q.  Were  you  present  at  the  Steinway  Hall  meeting?    A.  I  was;  yes,  sir. 

Q.  Did  you  go  there  in  company  with  Mr.  Tilton  ?    A.  I  did. 

Q.  Did  IVIr.  Tilton  preside  ?    A.  He  introduced  Mrs.  Woodhull. 

Q.  Well,  did  he  preside  ?    A.  To  that  extent, 

Q.  Who  occupied  the  chair  ?  A.  I  think  he  did,  sir.  Is  that  what  you 
mean  by  presiding  ? 

Q.  I  leave  that  for  you  to  determine,  what  you  mean  by  presiding,  A.  I 
want  to  answer  your  question  properly,  that  is  all.     I  beg  pardon,  sir. 

Q.  Did  he  occupy  the  chair  and  introduce  Mrs.  Woodhull  on  that  occa- 
sion ?  A.  He  introduced  Mrs.  Woodhull,  and  then  occupied  the  chair 
afterwards. 
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Q.  Well,  he  did  not  take  the  chair  before  introducing  Mrs.  Woodhull  ? 
A.  I  remember  his  walking  to  the  front  of  the  platform  with  his  overcoat  in 
his  hand,  and  introducing  her.  That  is  my  recollection  of  it.  I  am  giving  it 
us  I  remember  it. 

Q.  Did  you  listen  to  her  speech  that  night  ?  A.  To  almost  all  of  it.  I 
don't  know  that  I  heard  the  whole  of  it. 

Q.  What  was  the  subject  of  that  speech  ?  A.  I  don't  recollect,  sir,  what 
the  subject  was;  I  don't  recollect  what  she  called  the  title  of  her  speech. 

Q.   Well,  you  heard  it  ?     A.  Yes,  sir. 

Q.  Don't  you  remember  on  what  subject  it  was,  what  subject  she  dis- 
cussed in  that  speech  ?  A.  Well,  I  can  not  recollect,  sir,  definitely  enough 
to  state  it  accurately. 

Q.  Can't  you  state  the  point  of  the  speech  ?  A.  It  was  the  relation  of 
man  to  woman,  I  guess,  and  woman  to  man,  as  near  as  I  can  state  it,  and 
woman  to  society. 

Q.  Wasn't  it  on  the  marriage  relation  ?  A.  I  really  don't  recollect,  sir, 
whether  that  was  the  title  or  not, 

Q.  I  didn't  ask  you  about  the  title.  A.  You  asked  me  what  the  speech 
was  ou,  whether  it  was  on  the  marriage  relation. 

Q.  Yes;  I  asked  you  whether  the  i-ubject  of  her  speech  was  not  the 
marriage  relation  ?    A.  That,  I  say,  J  can  not  tell  you. 

Q.  You  can't  tell  that  ?    A.  No,  sir. 

Judge  Neilsok. — ^I  think  you  have  gone  far  enough  with  that,  Mir. 
Tracy. 

Q.  Was  it  not  what  is  called  the  doctrines  of  free  love  ? 

Judge  Neilbon. — General,  do  you  wish  to  go  into  that  ? 

Mr,  Tracy, — I  do. 

Judge  Neilbon. — ^If  you  do,  I  will  spend  ail  day,  but  I  don't  think  it  is 
I)ertinent. 

Mr,  Traty, — We  would*not  have  asked  the  question  unless  we  had  thought 
it  pertinent. 

Judge  Neilson. — I  think  it  is  not,  sir. 

Mr,  Tracy. — We  bow  to  the  opinion  of  the  court. 

Judge  Neilson. — My  view  is  simply  this:  if  Mr.  Tilton,  before  he  intro> 
duced  that  speaker,  knew  what  the  speech  was,  had  seen  it,  or  had  been 
furnished  with  it,  and  then  introduced  her,  he  would  be  responsible  for  what 
was  said ;  but  if  he  did  not  know  what  the  subject  was,  the  mere  fact  of 
his  introducing  the  speaker  does  not  make  him  responsible  for  what  followed ; 
it  does  not  affect  it.     That  is  my  view  of  it. 

Mr,  Tracy, — We  can  only  show  one  fact  at  a  time,  your  Honor.  We 
show  that  he  introduced  her,  and  heard  the  speech.  Then  we  may  show  by 
other  witnesses  that  he  knew  what  the  speech  was  to  be  before  it  was  de- 
livered. 

Judge  Neilson. — When  you  can  do  that,  resume  this  subject. 

Mr,  Tracy, — And  recall  this  witness  ? 

Judge  Neilson. — Any  way  you  please, 

Mr,  Tracy, —  We  desire  to  have  this  question  answered  now. 
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Judge  Neilson. — I  rule  it  out. 

Mr.  Tracy. — You  Honor  will  note  our  exception. 

Mr.  EvarU. — Will  the  stenographer  read  the  question  ? 

[The  stenographer  read  the  question  as  follows] :  '*  Q.  Was  it  not  on  what 
is  called  the  doctrines  of  free  love  ?  " 

Mr.  Ectirts. — Is  that  objected  to  on  the  other  side  ? 

Judge  Neilsox. — I  do  not  understand  it  is.     I  objected  to  it. 

Mr.  EtarU. — Your  Honor  will  note  our  exception. 

Judge  Xeilson. — I  will. 

Mr.  EtarU.  —  Four  Honor  directs  it  not  to  be  answered  ? 

Judge  Neilsox. — I  do. 

Mr.  Ecarts. — And  we  except. 

Mr.  Tracy. — Do  you  know  whether  the  friendly  relations  between  Mr. 
Tilton  and  Mrs.  Woodhull  continued  after  that  speech  ?  A.  I  think  they  did, 
sir.  What  was  the  date  of  the  speech,  sir  ?  What  was  the  date  of  the 
Woodhull  speech,  if  you  please? 

Q.  Nov.  20th,  1871?    A.  Yes. 

Q.  Did  your  friendly  relations  with  Mrs.  Woodhull  continue  after  that 
speech  ?    A.  Yes,  sir. 

Q.  Did  you  have  her  at  your  house  after  that  speech  ?    A.  I  don't  recollect 

Q.  You  don't  recollect  ?    A.  No. 

Q  Do  you  recollect  that  you  did  not?  A.  I  haven't  any  recollection 
about  it,  sir. 

Q.  You  speak  of  a  day  when  Mrs.  Woodhull  was  at  your  house,  when  the 
subject  of  her  speech  was  talked  of.  Was  Mr.  Tilton  present  at  your  house 
on  that  day  ?    A.  He  was  there,  I  think,  sir. 

Q.  With  her  ?    A.  I  don't  remember  whether  he  was  with  her  or  not,  sir. 

Q.  Was  he  in  the  house  and  in  her  presence  that  day  f  A.  I  think  he  saw 
her  on  that  day;  yes,  sir. 

Q.  And  conversed  with  her  ?    A.  I  think  he  did ;  yes,  sir. 

Q.  Do  you  know  whether  he  went  away  with  her  ?  A.  I  don't  recollect 
that,  sir. 

Mr.  Tracy. — Now  I  renew  the  question  that  I  put  before. 

Judge  Neilbon. — He  may  answer  it  now. 

[The  stenopfrapher  read  the  question.] 

A.  I  don't  know  precisely  the  doctrines  of  free  love,  and  therefore  I  can 
not  answer  that  question.  I  should  suppose  that  the  public  construed  it  so, 
sir,  if  you  will  allow  that. 

Q.  You  mean  by  the  public,  the  people  who  heard  it,  don't  you  ? 

Mr.  Beach. — Well,  we  don't  want  his  supposition  as  to  what  others  con- 
stmed  it. 

Mr.  Ecarts. — Well,  that  is  enough. 

Q.  You  have  stated  that  you  was  Mr.  Moulton's  attorney  for  the  collec- 
tion of  the  Bo  wen  claim  ? 

Mr.  Beach, — Mr.  Tilton's  attorney,  I  suppose  you  mean  ? 

Mr,  Tracy. — ^Mr.  Tilton's  attorney  for  the  collection  of  the  Bowen  claim. 

Mr.  Beach. — He  didn't  state  that.    He  said  he  had  that  authority. 
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Mr.  Morris, — ^The  authority  has  been  introduced,  and  he  said  that  he  had 
the  authority. 

Mr,  Tracy, — And  the  power  of  attorney  is  in  evidence,  isn't  it. 

The  Witness. — No,  sir. 

Mr.  M(/rris. — He  said  he  didn't  know  whether  you  would  consider  it  an 
attorney  or  not. 

Mr.  Tracy, — I  mean  the  attorney  in  fact. 

Judge  Xeilson.  —The  very  question  was  put  to  him  before  and  he  was 
troul)led  about  the  word  *' attorney." 

Mr.  Tracy, — Well,  anient,  then. 

The  Wititeas.  —Mr.  Tilton  authorized  me — which  is  the  fact — generally  to 
settle  his  claim  with  Mr.  Bowen. 

Q.  Did  you  undertake  the  charge  ?     A.  Yes,  sir;  I  did. 

Q.  To  collect  that  claim  of  Mr.  Bowen  ?    A.  Yes,  sir;  I  did. 

Q.  When  did  he  authorize  you  fir.'-t  ?  A.  About  January  Ist  or  2d;  Jan- 
uary 1st,  I  think.     The  letter  will  sho.^*,  sir. 

Q.  And  in  purnuance  of  that  authority  did  you  see  and  have  an  interview 
with  Mr.  Bowen  ?    A.  Yes,  sir. 

Q.  Did  you  present  Mr.  Tilton's  claim  to  him  ?    A.  Yes,  sir. 

Q.  What  amount  did  you  demand  of  him  ?  A.  I  think  it  was  something 
like  *  7,000. 

Q.  What  was  his  answer  to  the  claim  when  you  presented  it  ? 

Mr.  FuUerton. — I  d(m't  think  that  is  material,  sir. 

JuDOK  Neilson. — As  they  have  a  right  to  ask  whether  it  was  presented,  I 
think  they  may  take  the  answer  that  Mr.  Bowen  made  as  a  part  of  the  same 
thin*(.     It  is,  I  believe,  not  very  material. 

Mr,  FuUerton. — Of  course,  and  we  may  follow  it  up  by  showing  that  it 
was  a  good  cliim  and  all  paid  for. 

Mr.  Etarts. — The  materiality,  your  Honor  will  see,  will  depend  upon  what 
the  answer  was. 

Mr.  Tracy. — What  was  his  answer  to  the  claim  ?  A.  He  s-iid  he  didn't 
think  he  owed  Mr.  Tilton  any  money,  and  that  he  would  arbitrate  if  I  thought 
he  did. 

Q.  Why? 

Mr.  Emrts. — Did  he  say  ? 

Mr.  Tracy. — Did  he  say  why  he  didn't  think  he  owed  Mr.  Tilton  any  money  ? 

Mr,  Beach, — Are  those  declarations  to  be  permitted,  sir. 

Judge  Neilson. — We  took  them  the  other  day,  and  this  same  answer. 

Mr.  Beach. — What  if  we  did,  sir  ?  That  is  another  reason  why  it  should 
not  be  received  to-day.  But  I  submit  to  your  Honor  that  it  is  entirely  imma- 
terial what  Mr.  Bowen  may  have  said  in  regard  to  the  reasons  why  he  re- 
sisted that  claim. 

Judge  Neilson. — I  think  so,  too. 

Mr.  Emrts. — Our  view,  if  your  Honor  please,  is  simply  this:  that  Mr. 
Tilton,  having  put  Mr.  Moulton  as  his  representative  in  the  prosecution — pre- 
sentation, prosecution,  negotiation  and  settlement  of  that  claim,  what  pass,  d 
between  3Ir.  Bowen  and  the  other  side  and  this  witness  is  as  if  it  passed 
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between  Mr.  Bowen  and  Mr.  Tilton ;  and  that  we  have  the  same  right  to 
show  it  as  if  the  conversation  was  between  Mr.  Bowen  and  IVIr.  Tilton. 

Judge  Nkilson. — So  far  as  it  relates 

Mr.  EtarU. — 80  far  as  it  relates  to  the  subject.  That  is  our  view,  and  if 
your  Honor  excludes  that  view  as  suitable,  then  it  comes  under  some  other 
rule  of  law ;  but  that  is  our  proposition. 

Judge  Neilson. — I  think  you  may  answer  that. 

Mr.  FuUerton. — Are  we  to  try  the  merits  of  that  controversy  ?  The 
validity  of  that  claim  did  not  depend  at  all  upon  what  Mr.  Bowen  said  of  it. 
Are  we  tu  go  into  the  trial  of  that  claim  over  again  ? 

Judge  Neilson. — Of  course,  it  is  going  to  the  extreme.  Mr.  Bowen 
might  say  many  things  that  a  gentleman  ought  not  to  say  on  being  presented 
with  that  claim. 

Mr.  FuUerton. — Well,  your  Honor,  they  will  contend  upon  the  other  side 
that  this  claim  was  unfounded,  because  Mr.  Bowen  probably  said  at  that 
time  it  was  unfounded. 

Judge  Neilson. — He  has  not  said  that.  He  said  Bowen  said,  he  didn't 
owe  him  any  money,  the  other  day. 

Mr,  Fvllerton. — Now,  if  that  is  proved  in  this  case,  why,  it  is  necessary 
for  us  to  disprove  it  by  showing  it  was  a  legitimate  claim,  and  introduce 
these  contracts  in  evidence  for  the  purpose  of  determining  that  question. 
Your  Honor  will  perceive  that  Mr.  Bowen  could  not  create  a  defense  on  that 
occasion  to  this  claim.  Suppose  he  had  alleged  thut  Mr.  Tilton  had  broken 
his  contracts,  it  would  not  establish  the  fact.  Suppose  he  had  alleged  the 
contracts  were  forgeries,  it  would  not  have  established  the  fact.  We  certainly 
can  not  go  into  that  side  issue  here,  although  we  have  not  any  apprehension 
OS  to  the  result,  but  we  have  got  enough  on  our  hands  here  without  trying 
that  cause  over  again,  which  has  been  settled  by  arbitration,  as  we  all  very 
well  know. 

Mr,  Evarts. — It  will  be  time  to  question  our  right  to  try  that  cause  over 
again  when  we  attempt  to  do  so.  It  is  not  likely  that  we  shall;  we  have  no 
occasion  to  try  it  over  again.     Your  Honor  has  ruled  on  the  question. 

Judge  Neilson. — You  will  answer,  Mr.  Moulton,  with  especial  care  to 
the  question  of  the  claim  and  its  validity,  and  not  extraneous  matters. 
What  answer  do  you  make  ?     A.  What  is  the  question  ? 

[The  stenographer  read  the  question.] 

A.  No,  he  did  not  say  why,  sir.  He  said  he  did  not  think  he  owed  Mr. 
Tilton  any  money,  and  if  I  thought  he  did,  he  would  be  willing  to  arbitrate. 

Q.  When  was  that  interview  ?  A.  It  was  in  the  first  part  of  January,  be- 
tween January  1st  and  January  10th,  sir. 

Q.  What  was  the  next  step  you  took  after  that  in  the  collection  of  this 
claim?  A.  I  saw  Mr.  Bowen  at  my  house;  he  came  there;  he  came  to  the 
house  and  said  again  that  he  was  willing  to  arbitrate,  and  although  3Ir.  Til- 
ton had  told  me,  in  the  meantime,  that  he  was  perfectly  willing  to  arbitrate, 
I  said  that  I  did  not  want  to  arbitrate,  and  I  said,  **Mr.  Bowen,  this  is  my 
reason.  The  contract  provides — there  is  a  specific  provision  in  the  contract 
with  regard  to  the  termination  of  it  in  the  way  that  you  have  terminated  it 
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The  contract  has  a  plain  provision — ^has  several  plain  provisions  alluding  to 
its  termination;  that  is^  it  can  be  terminated  at  the  end  of  six  months  by 
notice,  without  the  payment  of  any  penalty ;  or  it  can  be  terminated  by 
death,  or  it  can  be  terminated  at  once  by  the  payment  of  a  certain  sum  of 
money.*'  I  forget  wJiat  that  was  now ;  I  think  it  is  $2,500  or  $3,000.  What- 
ever it  was,  I  mentioned  it  to  him;  it  was  mentioned  in  the  contract.  He 
said  that  he  thought  the  contract  required  arbitration;  that  there  was  a  pro- 
vision in  the  contract  that  if  there  was  any  diffei-cnce  between  tha  editor  of 
the  paper  and  the  publisher,  that  then  the  contract  provided  that  the  inter- 
pretation of  the  contract  with  reference  to  that  difference  should  be  sub- 
mitted to  arbitration :  and  I  said  to  him:  **Hr.  Bo  wen,  that  provision — that 
section  of  the  contract  is  with  regard  to  the  interpretation  of  Mr.  Tilton's 
duties  towards  you  as  publisher — ^his  duties  as  editor  towards  you  as  pub- 
lisher, and  of  your  duties  as  publisher  towards  him  as  editor.  There  is  a  dif- 
ference between  that  clause  and  the  one  following  it,  which  is  a  plain  pro- 
vision for  the  payment  of  so  much  money  on  the  breaking  of  the  contract. 
Now,  on  that  ground  I  don't  want  to  arbitrate.'*  And  there  is  another 
ground  that  was  expressed  to  him,  which,  if  you  want  me  to  tell  you,  I  will. 

Q.  You  may  state  what  you  expressed  to  him,  now.     A.  That  is  about  it. 

Q.  What  did  he  say  to  that  ?  A.  He  objected  again ;  he  said  he  was  per- 
fectly willing  to  arbitrate. 

Q.  Did  he  say  that  he  owed  Mr.  Tilton  no  money  at  that  time  ?  A.  No, 
sir;  I  don't  think  he  said  he  owed  Mr.  Tilton  no  money.  He  was  willing  to 
leave  the  matter  to  arbitration. 

Q.  He  was  not  willing  to  pay,  however,  without  arbitration,  was  he  f 
A.  No. 

Q.  Did  you  bring  a  suit  against  him  for  the  claim  ?  A.  No;  Mr.  Tilton 
did,  I  believe,  subsequently. 

Q.  Well,  did  you  direct  the  bringing  of  the  suit  ?  A.  No ;  Mr.  Tilton,  I 
beUeve,  commenced  the  suit. 

Q.  Tou  did  not  confer  with  counsel  on  that  subject  ?  A.  I  don't  think  I 
conferred  with  counsel  on  that  subject. 

Q.  Or  employed  them  yourself  ?  A.  No;  I  didn't  employ  them  or  pay 
them. 

Q.  Then  Tilton  afterwards  commenced  the  suit  against  Bowen  f  A.  Tes, 
iir. 

Q.  Do  you  know  about  what  time?  A.  I  forget  the  exact  time.  I  think 
I  have  got  a  letter. 

Q.  Approximate  to  the  time  as  nearly  as  you  can.  A.  It  was  in  the  latter 
part  of  1871,  or  the  beginning  of  1872,  I  think. 

Q.  How  many  interviews  have  you  had  with  Mr.  Bowen  on  the  subject  of 
this  claim,  between  the  time  of  the  last  interview  mentioned  by  you  and  the 
commencement  of  this  suit?  A.  I  don't  know;  several,  sir;  I  do  not  know 
how  many. 

Q.  A  good  many  had  you  not  ?     A.  Not  a  very  great  many ;  no,  sir. 

Q.  Didn't  he  ever  say  to  you,  in  any  of  those  conversations,  that  he 
thought  he  had  good  cause  for  breaking  his  contracts  with  Tilton  ?     A,  He 
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said  that  he  thought — on  the  first  morning  that  I  saw  him,  that  was  the  con- 
versation— ^ho  said,  I  think,  the  first  morning  that  I  saw  him,  that  he  thought 
he  didn't  owe  Tilton  any  money. 

Q.  The  question  is  not  that — the  question  I  put  to  you  ?  A.  Well,  I  will 
explain  the  answer,  if  you  please. 

Mr.  Emrts, — Go  on.     A.  I  have  explained  it,  sir. 

Mr.  Tracy, — I  will  put  you  this  question;  didn't  Mr.  Bowen,  at  any  inter- 
view that  you  had  with  him,  say  that  he  thought  he  had  good  cause  for 
breaking  his  contract  with  Mr.  Tilton  ? 

Mr.  EoartH. — That  is  already  answered. 

Mr.  Tracy, — Now,  did  he  ever  state  to  you,  in  any  of  those  conversations, 
why  he  thought  he  had  cause  for  breaking  Mr.  Tilton's  contract  ?  A.  I  do 
not  recollect,  sir,  that  he  stated  to  me  the  cause. 

Q.  Do  you  recollect  that  he  did  not  ?  A.  I  haven't  any  recollection  on 
the  subject,  sir;  whether  he  told  me  the  causes,  now  or  not;  I  do  not  think  he 
did. 

Q.  Was  there  a  period,  when,  after  the  suit  was  brought,  you  and  Mr. 
Bowen  ceased  to  have  conversations  in  regard  to  the  settlement  of  this  claim  ? 
A.  After  the  suit  was  brought,  sir,  I  think  I  did  not  see  Mr.  Bowen  at  all. 

Q.  Did  not  see  him  at  all  ?  A.  I  do  not  think  I  did,  sir;  I  do  not  remem- 
ber of  ever  having  seen  him. 

Q.  Do  you  remember  of  seeing,  at  any  time  prior  to  this  settlement  of  this 
claim,  an  article  known  as  the  **  Golden  Age  Article,"  -which  had  been  pre- 
pared for  print,  embodying  the  letter  of  Mr.  Tilton  to  Mr.  Bowen,  dated  Jan. 
1st,  1871  ?    A.  It  is  rather  a  long  question. 

[Question  repeated  by  the  stenographer.]  A.  I  remember  having  seen  a 
proof  of  an  article  for  The  Golden  Age^  corrected  by  Oliver  Johnson,  sir,  I 
think,  with  that  letter  in  it;  yes,  sir. 

Q.  Incorporating  that  letter  in  it  ?    A.  Yes,  sir. 

Q.  Was  that  article  ever  published  in  The  Oolden  Age?  A.  No,  I  think 
not;  don't  recollect  that  it  ever  was. 

Q.  [Paper  handed  to  witness.]  I  call  your  attention,  Mr.  Moulton,  to  the 
article  on  that  paper,  headed:  **  A  Personal  Statement."  Will  you  look  at  it, 
and  see  if  that  is  the  article  you  refer  to  ?  A.  I  have  the  article  that  I  refer 
to  in  the  papers  here ;  I  would  like  to  refer  to  it  and  compare  them ;  I  can 
tell  then  positively. 

Q,  Look  at  that.     [Another  paper  handed  to  witness.] 

The  Witneas. — Do  you  only  want  me  to  look  at  the  first  part  of  it  ? 

Mr.  Tracy, — I  want  you  to  satisfy  yourself  whether  it  is  the  article  you  saw. 

Mr,  Fullerton, — Whether  it  is  the  paper  you  saw — that  is  the  question. 

Mr,  Tracy. — No. 

Mr,  Beach, — Well,  Mr.  Pearsall,  you  had  belter  read  one. 

Mr.  Marris. — Yes;  go  on  and  compare.  [Mr.  Pearsall  here  read  a  paper  to 
the  witness  in  an  undertone,  while  the  witness  examined  the  paper  in  hi^ 
hand.] 

The  Witness, — There  seems  to  be  a  disagreement  between  these—  between 
the  first  paragraphs. 
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Mr.  FulUt'ton.—'WeWj  then,  you  can  answer  the  question  withont  explain- 
ing it. 

The  Witness. — What  is  the  question  ? 

Mr,  Tra<^i/. — Now.  will  you  answer  the  question,  whcthrr  you  ever  saw  the 
article,  thut  is  in  print — the  p.  inted  article  that  is  attached  to  the  paper  I 
handed  you  ?     A.  Miiy  I  look  at  the  whole  paper  ? 

Q.  If  you  want  to,  yes;  if  it  is  necessary  in  order  to  tell  whether  you  ever 
saw  that  article  ?  A.  Well,  I  think  I  saw  the  article  that  was  appended  to 
the  tripartite  covenant.  That  is  the  reason  I  asked  you  if  I  could  look  at  the 
whole  paper,  Mr.  Tracy.     Now,  Mr.  Pearsall,  will  you  follow  the  reading^ 

Mr,  Pearsall, — I  will  read  it.  [Reading  and  comparison  resumed  by  Mr, 
Pearsall  and  the  witness.] 

The  Witness. — Now,  what  is  the  question  ?  Do  you  want  this  back,  Mr. 
Tracv? 

Mr,  Tracy. — Now,  are  you  able  to  say  whether  you  ever  saw  this  printed 
article  that  is  attached  to  this  paper  before  ?  A.  I  can't  swear,  sir,  specific- 
ally, whether  I  ever  saw  that  or  not;  I  saw  something  like  it. 

Q.  The  paper  that  I  have  presented  to  you  is  what  is  kno^n  as  the  triparito 
agreement,  isn't  it  ?    A.  Yes,  sir. 

Q.  Were  you  present  at  that  arbitration  ?  A.  I  believe  I  was  present  at 
that  arbitration ;  yes,  sir. 

Q.  Were  you  present  when  this  paper  was  signed  ?  A.  I  was  not  present 
when  it  was  signed. 

Q.  Did  you  ever  see  it  before  ?  A.  I  think  I  have  seen  the  paper  before — 
yes,  sir;  Mr.  Beech er  was  not  there,  sir,  at  that  interview;  so,  therefore,  I 
did  not  see  it  signed. 

Q.  I  did  not  ask  why  you  did  not  see  it  ?  A.  Well,  I  was  only  telling 
you  why. 

Q.   When  did  you  see  it  first,  do  you  think  ?    A.  When  did  I  see  it  first  ? 

Q.  Yes  ?    A.  Tl)at  paper  I  think  I  saw  for  the  first  time  that  night,  sir. 

Q.  Was  the  printed  paper  attached  to  it  at  that  time  ?  A.  I  donH  remem> 
ber  whether  it  was  or  not,  distinctly. 

Q.  Didn't  you  examine  it  that  night  as  carefully  as  you  have  here  to-day  ? 
A.  My  impression  is  that  the  printed  paper  was  attached  to  it ;  I  can't  swear 
whether  I  examined  it  specifically  or  not. 

Q.  Don't  you  know  it  was  attaciied  to  it  ?  A.  No ;  I  could  not  swear 
that  it  was. 

Q.  Didn't  you  furnish  it  ?    A.  Didn't  I  furnish  it  ? 

Q.  Yes  ?    A.  I  don't  remember  that  I  did. 

Q.  Do  you  remember  that  you  did  not  ?  A.  I  haven't  any  recollection  as 
to  whether  I  did  or  not. 

Q.  Do  you  know  where  that  article  came  from,  that  printed  paper  that  is 
attached  to  the  tripartite  agreement  ?  A.  I  could  not  swear,  sir,  as  to  where 
it  came  from. 

Q.  Do  you  know  whether  the  plaintiS  furnished  it  ?  A.  Whether  Mr. 
Tilton  furnished  it  ? 

Q.  Ye.«»  ?    A.  I  don't  know  whether  he  did  or  not. 
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Q.  Did  you  ever  see.  this  printed  article  in  anybody  else's  hands,  besides 
Mr.  Tilton  or  yourself,  unattached  to  this  paper?    A.  That  printed  article  ! 

Q.  Yes  ?    A.  I  can't  swear  that  I  ever  saw  that  printed  article. 

Q.  Did  you  ever  see  what  is  known  as  the  ''  Golden  Age  Article  ^^  t  A. 
Yes,  and  I  have  just  had  the — ^I  have  just  produced  the  one  that  I  saw. 

Q.  In  anybody  else's  hands  besides  yours  and  Theodore  Tilton's  ?  A. 
Yes ;  in  Mr.  Beecher*s  hands. 

Q.  In  Mr.  Beecher's  hands  ?    A.  In  Mr.  Beecher's  hands ;  yes,  sir. 

Q.  With  the  exception  of  the  three  that  >ou  have  named,  did  you  ever  see 
it  in  anyone  else's  hands  ?  A.  I  can't  swear  whether  it  was  ever  in  anybody 
else's  hands  or  not. 

Q.  I  did  not  ask  you  that;  I  asked  you  whether  you  ever  saw  it  ?  A.  In 
anybody  else's  bands  ? 

Q.  Yes  ?    A.  I  can't  swear  that  I  ever  saw  it  in  anybody  else's  hands. 

Q.  You  have  no  recollection  of  ever  seeing  it  in  any  one  else's  hands  ?  A. 
Except  in  Mr.  Beecher's,  Mr.  Tilton 's  and  myself? 

Q.  Yes.     A.  I  thmk  in  Mr.  Claflin's. 

Q.  In  your  presence  ?    A.  Yes;  in  my  presence. 

Q.  During  the  arbitration  ?  A.  Xo;  I  don't  think  during  the  arbitration 
— ^before  the  arbitration. 

Q.  Before  the  arbitration  ?  A.  Yes,  sir;  I  think  Mr.  Cloflin  was  given  an 
article  by  somebody. 

Q.  How  long  before  the  arbitration?  A.  Oh!  some  time  before  the 
arbitration. 

Q.  By  whom  was  he  given  the  article  ?  A.  I  don't  recolW,t  by  whom  it 
was  given  to  him. 

Q.  Don't  you  recollect  whether  you  gave  it  to  him  ?  A.  I  don't  recollect 
whether  Mr.  Beecher  handed  him  a  copy  of  it,  or  whether  Mr.  Tilton  handed 
him  a  copy  of  it,  or  whether  I  did. 

Q.  Were  there  two  different  articles  printed  from  the  office  of  The  Chlden 
Age^  embodying  this  letter  of  January  1st  ?  A.  The  article,  sir,  that  I 
remember  to  have  seen  is  this  proof  which  I  produce  here. 

Q.  Answer  my  question  ?  A.  I  will  try  to ;  I  am  endeavoring  to ;  I  want 
to  answer  you  courteously. 

Q.  Now,  I  ask  you  if  there  were  two  different  articles  printed  from  The 
Golden  Age  office  embodying  this  letter  of  January  1st  ?  A.  I  don't  know  of 
any  two  different  articles  except  this  one  that  you  have  in  your  possession 
and  this  one  here,  which  seems  to  be  different.  I  can  not  answer  the  question, 
sir,  without  answering  it  in  that  way,  intelligently,  I  submit  to  the  Court 

Q.  Will  you  pass  up  that  paper?  A.  Yes,  sir;  Mr.  Morris  has  it.  Is 
there  any  other  way,  your  Honor,  in  which  I  can  answer  the  question  ? 

Judge  Nkilson. — I  don't  think  there  is,  sir. 

Mr.  Tracy.— ^o^^  Mr.  Tilton's  signature  is  to  this  paper,  isn't  it  ?  A.  I 
will  see,  sir.     [Paper  handed  to  witness.] 

The  WUneBS,—yiT.  Tracy,  you  connect  this  paper  with  the  arbitration,  as  I 
understand,  in  all  your  questipns  to  me  ? 

Q.  Yes  ?    A    Well,  the  arbitration  was  before  this  paper  wa.**  suVinitt^d— 
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I  ^ouUl  like  to  make  that  correction — it  was  the  evening  of  the  arbitration 
thHt  tins  paper  was  submitted,  bat  the  arbitration  was  before  this  paper  was 
signed,  on  money  matters. 

Mr.  Erarts. — The  paper  was  present  at  the  arbitration  ?  A.  Not  at  the 
arbitration;  no,   sir. 

Mr,  Tracy. — The  arbitration  was  one  evening  and A,  No,  sir;  it  was 

the  evening  of  the  arbitration.  It  was  after  the  arbitration,  on  the  evening 
of  the  arbitration. 

Q.  But  after  the  arbitration  ?     A.  Yes,  sir. 

Q.  That  this  paper  was  submitted  ?     A.  Yes,  sir;  by  Mr.  Claflin. 

Q.  Yes,  and  signed  ?    A.  Yes,  sir. 

Q.  Now,  did  you  show  this  Golden  Age  article  to  Mr.  Beecher  at  any  time 
prior  to  that  arbitration  ?    A.  Yes,  sir. 

Q.  Where  ?     A.  At  my  house 

Q.  At  your  house  ?     A.  Yes,  sir. 

Q.  Do  you  know  whether  it  was  shown  to  Mr.  Bowen  by  any  one  prior  to 
that  arbitration  ?  A.I  think  Mr.  Claflin  told  me  that  he  had  shown  it  to  Mr. 
Bowen ;  I  won't  be  certain  about  that. 

Mr.  Eearts. — Well,  that  is  hearsay. 

The  Wit7ieits.—l  don't. 

Q.  Well,  was  Mr.  Claflin  Bowen's  arbitrator  ?  A.  I  don't  know  whether 
he  was  or  not ;  he  was  one  of  the  arbitrators.  I  think  he  was,  however. 

•Q.  You  think  he  was  ?    A.  I  think  so. 

Q.  Do  you  know  whether  the  article  was  also  shown  to  Mr.  Wilkesbn  be- 
fore the  arbitration  by  Mr.  Tilton  f  A.  I  don't  know  that,  sir ;  could  not 
swear  that  it  was. 

Q.  What  ?  A.  I  could  not  swear  that  it  was ;  I  don't  recollect  having 
seen  it  shown  to  him. 

Q.  IIow  long  before  this  arbitration  was  this  shown  to  Mr.  Beecher  and 
given  to  Mr.  Claflin  ?    A.  How  long  before  the  arbitration  ? 

Q.  Yes.     A.  It  was  some  time  before  the  arbitration. 

Q.  Well,  can't  you  approximate  the  time  f  A.  I  don't  remember, sir,  how 
long. 

Q.  Wasn't  it  in  March,  1872  ?  A.  It  was  after  Mr.  Tilton's  return  from 
the  West,  whenever  that  was. 

Q.  Well,  what  time  did  he  return  from  the  West  ?  A.  I  don't  recollect 
the  month,  sir;  I  don't  recollect  the  month. 

Q.  How  soon  after  you  showed  that  article  to  Mr.  Beecher  and  gave  a 
copy  of  it  to  Mr.  Claflin  was  the  arbitration  agreed  upon  ?  A.  It  was  some 
time  before  we  consented  to  the  arbitration;  we  consulted  the  lawyers 
first  about  it. 

Q.  Did  you  give  the  article  to  Mr.  Claflin  with  a  view  of  having  it  shown 
to  Mr.  Bowen  f  A.  I  don't  remember  whether  I  gave  it  to  Mr.  Claflin  or 
not. 

Q.  How  many  talks  did  you  have  with  Mr.  Claflin  prior  to  the  arbitra- 
tion ?     A.  That,  really,  I  don't  recollect. 

<)•  YoQ  had  some  ?    A.  Had  one  or  two  I  guess. 
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Mr.  Tracy. — Now^,  we  offer  the  agreement  in  evidence. 

Mr,  FuUerton, — No  objection. 

Mr,  Evarts. — No  objection  to  my  relieving  Mr.  Tracy  ? 

Mr.  FuUerton. — Ohl  I  think  you  all  need  that. 

Mr.  Evnrts  [reading  the  tripartite  agreement] : 

••  Wh  three  men,  earnes'ly  desiring  to  remove  all  causes  of  offense  existing 
between  us,  real  or  fancied,  and  to  make  Christian  reparatitm  for  injuries  done 
or  supposed  to  be  done,  and  to  efface  the  disturbed  past,  and  to  provide  concord, 
good- will  and  love  fur  the  future  do  declare  aud  coveuant  each  to  the  otherH  as 
follows : 

*'  1.  I,  Henry  C.  Bowen,  having  given  crrdit,  perhaps  without  due  coni»idera- 
tion,  to  tales  and  innuendoes  affecting  Henry  Ward  Beecher,  and  being  influenced 
by  them  as  was  natural  to  a  man  who  receives  impressions  suddenly,  to  ihe 
extent  of  repeating  them  (guardedly,  however  and  within  limitations,  and  not 
for  the  purpose  of  injuring  him,  but  strictly  in  the  confidence  of  consultation), 
now  feel  that  therein  I  did  him  wrong.  Therefore  I  disavow  all  the  charges  and 
imputations  that  have  been  attributed  to  me  as  iiaving  been  by  me  made  against 
Henry  Ward  Beecher  and  I  declare  fully  and  without  reserve,  that  I  know 
nothing  which  should  prevent  me  from  extending  to  him  my  most  cordial  friend- 
ship, confidence  and  Christian  fellowship.  And  I  expressly  withdraw  all  the 
charges,  imputations  and  innuendoes  imputed  as  having  been  made  and  uttered 
bv  me,  and  set  forth  in  a  letter  written  to  me  bv  Theodore  Tilton  on  the  Ist  of 
January,  1871  (a  copy  of  which  letter  is  hereto  annexed),  and  I  sincerely  rejrret 
having  made  any  imputations,  charges  or  innuendoes  unfavorable  to  the 
Christian  character  of  Mr.  Beecher.  And  I  covenant  and  promise  that  for  all 
future  time  1  will  never,  by  word  or  deed,  recur  to,  repeat,  or  allude  to  any  or 
either  of  said  charges,  imputations  and  innuendoes. 

"II.  And  I  Theodore  Tilton,  do  of  my  free  will  and  friendly  spirit  towards 
Henry  C.  Bowen  and  Henry  Wanl  Beecher  hereby  covenant  and  agree  that  I  will 
never  again  repeat  by  word  of  mouth  or  otherwise,  any  of  the  allegations  or  im- 
putations or  innuendoes  contained  in  m}'  letters  hereunto  annexed,  or  any  other 
injurious  imputations  or  allegations  sugg^^sted  by  or  growing  out  of  these  and 
that  I  will  never  again  bring  up  or  hint  at  any  cause  of  difference  or  ground  of 
complaint  heretofore  existing  Iwtween  the  said  Henry  C.  Bowen  and  myself,  or 
ihe  said  Henry  VVnrd  Beecher. 

**  III.  And  I,  Henry  Ward  Beecher  put  the  past  forever  out  of  sight  and  out 
of  memory.  1  deeply  regret  the  causes  of  suspicion,  jealousy  and  estrangement 
which  have  come  between  us.  It  is  a  joy  to  me  to  have  my  old  regard  for 
Henry  O.  Bowen  and  Thodore  Tilton  restored,  and  a  happines^-*  to  me  to  resume 
the  old  relations  of  love,  respect  and  reliance  to  each  and  both  of  them.  If  1 
have  said  anything  injurious  to  the  reputation  of  either,  or  have  detracted  from 
their  standing  and  fame  as  Christian  gentlemen  and  members  of  my  church,  I 
revoke  it  all  and  heartily  covenant  to  repair  and  reinstate  them  to  the  extent  of 
my  power. 

"  H.  C.  Bowen. 

"Theodore  Tilton. 

•*  H.  W.  Beecher. 
"Brooklyn,  April  2,  1872." 

Annexed  to  this  is  a  paper  called  **  A  Personal  Statement."  It  is  headed 
thus  in  writing:  '*  Theodore  Tilton's  letter  to  Mr.  Bowen,  above  mentioned," 
and  then  begins  the  printed  matter;  '*A  Personal  Statement"  being  the 
beading  of  the  article.     [Again  reading] : 

**  The  editor  of  Tlie  Golden  Age  has  been  many  times  solicited  by  friends  and 
encouraged  by  enemies  to  explain  the  sudden  sundering  of  his  relations  with 
Mr.  Henry  C'.  Bowen.  For  a  long  time  his  only  answers  to  such  requests  and 
innuendoes,  was  the  silence  which  oiiji^lit  to  shield  one's  private  matters  from 
public  gossip.    But,  during  a  recent  jouruev  of  some  thousands  of  miles  through 
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the  Northwest,  among  peoplo  whose  familiar  acquaintance  he  had  made  in 
formor  years,  and  whose  ^ooH  opinion  he  is  unwilling  to  lose,  he  became  con- 
vinceii  tliat  a  ])roper  sense  of  self-respect  required  on  his  return  the  publication 
of  the  ajipenileii  letter.  It  was  written  witliin  a  few  hours  after  the  severance  of 
liis  business  a8>ociations  with  Mr.  Bowen  and  was  confided  to  the  care  of  a 
friend.  l>y  wliorn  its  cont»Mits  were  laid  before  the  person  to  whom  it  was 
addn'ss(»d.  Aii't  so  nianv  false  stories  had  been  told  of  the  occurrence  to  which 
it  reters,  the  writer  has  iinallv  determined  to  confront  these  fictions  with  the 
facts.  After  many  months  of  ever-increasing  misrepresentation,  not  to  say 
hlander,  this  cours*'  is  n<»w  imperative." 

And  the  next  pirt  of  the  article  is,  if  your  Honor  please,  the  letter  from 
Mr.  Tilton  to  Mr.  Bowen,  of  the  date  of  **  Brooklyn,  Jan.  1st,  1871,'*  which 
is  already  in  evidence.  [Exhibit  No.  3  ,  ante^  p.  353.]  After  that  letter  the 
article  proceeds: 

"  As  a  sequel  to  the  above  letter,  it  should  be  added  that  Mr.  Bowen,  after 
chari^in^  Mr  Beech«*r  with  extraordinary  criminality ;  after  declaring  that  the 
accused  had  made  to  him  a  confession  of  guilt,  implorinfiT  forgiveness  with  tears  ; 
after  insti^atin<r  a  demand  that  Mr.  Beecher  should  forthwith  vacate  his 
ministry  ;  after  protesting  that  he  could  and  would  sustain  this  demand  with 
com])lete  evidence  for  its  enforcement  ;  after  acting  as  the  bearer  of  this  demand 
in  person — after  all  this,  he  went  immediately  to  Beecher  in  the  guise  not  of 
accuser,  but  of  champion,  and  pledged  to  him  the  protection  of  his  friendship 
and  council  against  the  very  indictment  which  he  himself  had  inspired,  incited 
and  presented.  In  other  words,  while  secretly  arranging  Mr.  Beecher's  destruc- 
tion he  openlv  presented  him-^elf  t>  his  victim  as  nis  safeguard  and  refuge. 
In  the  whole  history  of  treason  there  is  no  darker  instance  of  shameless  duplicity 
and  malicious  craft.  The  writer,  wholly  unsuspicious  of  the  double  part  which 
Mr.  B<jwen  was  dexterously  playing,  was  first  made  aware  of  this  villainy  by  the 
excited  conversation  above  described,  followed  immediately  by  the  termination 
of  hi"*  engag<*ment  as  a  special  contributor  of  The.  Independent  and  as  editor  of 
Thf  Union,  the  contracts  having  been  just  newly  made  and  the  ink  with  which 
they  were  signed  being  hardly  dry.  When  a  copy  of  the  above  letter  was  laid 
before  Mr.  Beecher,  he  indignantly  denied  Mr.  Bowen'a  charges,  each  and  all, 
and  with  peculiar  anger  pnmonnced  the  alleged  confession  of  guilt  the  most  dia- 
bolical of  lies.  With  the  issue  between  these  two  contestants  the  editor  of  The 
Golden  Agr  has  nothincr  to  do,  except  to  regret  the  painful  necessity  which  now 
at  last  C(»mi)els  the  above  publication  involving  their  names." 
[Paper  marked  "  Exhibit  D,  25."] 

Mr.  Tracy. — This  paper,  as  I  understand  you  to  say,  was  present  at  the 
arbitration,  or  the  same  evening  of  the  arbitration,  but  after  the  arbitration 
was  concluded  ?     A.   Yes,  sir. 

Q.  Who  were  the  arbitrators  on  that  occasion  ? '  A.  Charles  Storrs,  Horace 
B.  Ciaflin,  and  James  Freeiand. 

Q.  Who  was  Mr.  Tiltim's  arbitrator  ?     A.  I  really  don't  know, 

Q.  Was  it  not  understood  that  each  party  chose  oje  ?  A.  I  don't  know 
how  they  were  chosen ;  they  were  agreed  upcm  between  Mr.  Claflin,  Mr.  Tilton 
and  myself  in  some  way;  I  don't  recollect  exactly  how  they  were  chosen. 

Q.  Don't  you  know  who  named  Charles  Storrs  ?    A.  I  don't  know. 

Q.  Don't  you  know  he  was  named  as  the  friend  of  Mi*.  Tilton  on  that  arbi- 
tration ?    A.  I  don't  remember  that. 

Q.  What  was  the  result  of  the  arbitnition  ?  A.  The  result  of  the  arbi- 
tration was I  might  mention  an  instance,  Mr.  Tracy,  before  the  arbitra- 
tion, if  you  desire  it. 

Mr,  Tracy, — Please  answer  my  question.     We  will  get  on  more  rapidly  if 
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you  do.     A.  The  result  of  the  arbitration  was  that  Mr.  Tilton  was  awarded 
$7,000. 

Q.  To  be  paid  by  Mr.  Bowen  ?    A-  Yes,  sir. 

Q.  Was  that  payment  made  ?    A.  Tes,  sir;  he  drew  his  check  for  it  there. 

Q.  And  that  is  the  $7,000  that  was  subsequently  deposited  with  your 
firm  ?    A.  Ye»,  sir. 

Q.  Mentioned  in  the  accounts  here?  A.  Tes,  sir:  I  believed  it  is  men- 
tioned in  the  accounts. 

Mr,  EtarU, — Yes,  it  is  so  mentioned. 

The  Witness. — Ye»,  sir;  Mr.  Bowen  offered  to  pay  $5,000  before  the  arbi- 
tration, Mr.  Tracy. 

Mr,  Tracy, — Well,  we  will  pass  that.  [To  Judge  Neilson.]  That,  I  take 
it,  is  stricken  out,  your  Honor. 

Judge  Neilson. — Well. 

Mr.  Tracy. — Did  you  witness  any  reconciliation  between  Mr.  Tilton  and 
Mr.  Beecher  after  that  contract  was  signed  ?  A.  I  don't  recollect  witnessing 
any  reconciliation. 

Q.  Did  you  witness  any  friendly  act  between  them  immediately  after  the 
signing  of  thnt  contract  ?  A.  No  more  friendly  than  before— nothing  to 
distinguish  the  previous  action. 

Q.  Did  you  see  them  together  after  that  frequently  ?  A.  No,  sir;  I  have 
not  seen  them  together  after  that  frequently;  I  have  not  seen  them  frequently 
together ;  I  have  not  ever  seen  them  frequently  together. 

Q.  Did  you  see  them  after  that  together  occasionally  f  A.  Not  very 
often,  sir. 

Q.  Occasionally  ?    A.  I  remember  one  occasion. 

Q.  Not  more  thun  one  ?  A.  It  was  at  my  house;  perhaps  two  or  three; 
I  don't  know ;  I  don't  recall  them  now.  If  you  can  recall  them  to  me,  I  can 
answer. 

Mr.  Emrts.— [To  plaintiff's  counsel.]  Will  you  give  us  **  Exhibit  No.  42"  I 

Mr,  Mi)rris, — [Handing  paper  to  Mr.  Tracy.]     There  it  is. 

Q.  Do  you  remember  your  letter  to  Mr.  Beecher  of  Jan.  8d,  1872  ? 

Mr.  MorriH.^—Jfxu.  2d,  is  it  not  ? 

Mr,  Evarts, — [Handing  paper  to  witness.]  Look  at  that  »*  Exhibit," 
That  is  already  in  evidence  [p.  440,  ante] — your  letter  answering  that ;  don't 
you  remember  that  letter  ?  A.  I  remember  it ;  I  am  looking  over  it  to  see  all 
that  is  in  it. 

Mr.  Tracy. — I  am  not  asking  you  that.  [Handing  paper  to  witness.]  I 
call  your  attention  to  the  printed  letter  now  shown  you,  and  ask  if  it  is  your 
reply  to  »*Exhibit  No.  42"  ? 

Mr.  Shearman, — ^Marked  in  pencil  **Jan.  3d,  1872." 

The  Witness, — I  think  I  wrote  such  a  letter  as  that;  I  could  tell  if  I  saw 
the  original. 

Mr,  Tracy. — And  sent  it  to  Mr.  Beecher?    A.  I  think  so. 
Q.  Do  you  know  whether  you  have  the  original  letter,  or  a  copy  of  it  in 
your  possessioD  ?    A.  I  think  I  have   a  copy  of  it  if  it  was  in  my  state- 
ment. 
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Q.  In  manoscript  f  A.  Yes,  sir.  It  is  quoted  in  my  first  statement,  Mr.* 
Shearman^  is  it  not  f 

Mr.  Shearman, — ^Yes,  sir;  I  think  so. 

Mr,  MarrU. — What  is  the  date  of  it  ? 

Mr.  Shearman. — It  has  no  date.  It  is  marked  in  pencil  ''January  8rd, 
1872." 

Mr.  Tracy. — I  understand  you  to  say  you  wrote  Mr.  Beecher  such  a  letter. 
Was  it  in  reply  to  **  Exhibit  No.  42  "  ?    A.  I  think  it  was;  yes,  sir. 

Mr,  Shearman, — [Reading.] 

*•  My  Dbar  Sir  :  First  with  reference  to  Mrs.  Woodhull's  letter  and  your 
answer:  I  think  that  you  would  have  done  better  to  accept  the  invitation  to 
spi'ak  in  Wa^hin^ton,  but  if  lecture  interferes  your  letter  in  reply  is  good 
enough,  and  will  bear  publication. 

"With  relation  to  your  notice  of  The  Golden  Age  I  tell  you  frankly,  as  your 
friend,  tliat  I  am  ashnmed  of  it,  and  would  rather  you  would  have  written 
nothing.  Your  enrly  associations  with,  and  your  present  knowledge  of  the  man 
who  edits  that  paper,  are  grounds  upon  which  you  might  have  so  written  that 
no  reader  would  have  doubted  that  in  your  opinion  Theodore  Tilton's  public  and 
private  integrity  was  unquestionable.  If  the  article  had  been  written  to  com- 
pliment The  Independent  it  would  receive  my  unqualified  approval." 

[Copy  of  letter  marke<l  "  Exhibit  D,  26."] 

Mr.  Tracy. — [Handing  a  paper  to  witness.]  Is  that  The  Golden  Age  tract, 
known  as  the  Life  of  Victoria  Woodhull  by  Theodore  Tilton  ?  A.  I  do  not 
know  whether  it  is  or  not. 

Q.  I  understood  you  to  say  you  read  that  ? 

Mr.  FuUerton, — No,  you  did  not  understand  him  so,  you  could  not  have 
understood  him  so. 

Q.  Did  I  ask  you  that  question  last  night  ?  A.  I  think  you  asked  me 
something  like  that. 

Q.  Did  you  ever  see  that  tract  before  ?  A.  I  think  I  have  seen  such  a 
tract  as  this. 

Q.  Did  you  read  what  is  known  as  the  Life  of  Victoria  Woodhull,  when 
it  was  published  ?    A.  No,  sir. 

Q.  Did  you  read  any  part  of  it  ?    A.  I  think  I  read  some  portion  of  it. 

Mr,  FulUrton. — That  has  been  gone  over. 

Mr,  Tracy. — You  admit  that  is  the  Life  as  published  ? 

Mr.  Beach. — I  believe  this  is  the  first  occasion  when  you  have  called  for 
any  admission. 

Mr.  Bvarts. — We  offer  this  in  evidence  as  The  Golden  Age  tract. 

Mr.  Beach. — We  obj'jct  to  it. 

Mr.  Emrts. — It  is  headed:  ** Golden  Age  Tract,  No.  3;  Victoria  C.  Wood- 
hull,  Biographical  Sketch  by  Theodore  Tilton.  *  He  that  uttereth  a  slander 
is  a  fool.' — Solomon,  Prov.  x.,  18. 

**  Published  at  the  oflSce  of  The  Golden  Age^  9  Spruce  street.  New  York, 
1871. 

**  Entered  according  to  act  of  Congress,  in  the  year  1871,  by  Theodore 
Tilton,  in  the  oflSce  of  the  Librarian  of  Congress,  at  Washington." 

We  offer  to  read  that. 

JuDOB  Neilson. — It  is  offered,  and  I  rule  it  out. 
X.-42 
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Mr,  Soarti. — On  the  subject  of  identification,  or  as  not  being  admissible 
evidence  f 

Judos  Neilson. — Not  being  admissible  evidence. 

Mr.  EvarU, — It  is  necessary,  perhaps,  if  your  Honor  please,  to  recall 

Judge  Neilson. — [To  Mr.  Evarts.]    I  will  be  happy  to  hear  you. 

Mr,  Evarts, — ^It  is  necessary  to  call  your  Honor's  attention  to  some  pre- 
ceding testimony,  which  we  think  connects  this  with  the  matter.  The  time 
of  this  transaction,  as  I  will  point  it  out  by  testimony,  was  September,  1871, 
and  it  was  after  that  that  the  Steinway  Hall  meeting  was  held,  concerning 
which  the  evidence  has  now  been  given  here  and  admitted.  This  was  brought 
up  yesterday,  and  there  was  then  no  copy  in  court  that  we  could  use  at  the 
moment.  I  did  not  then  understand  that  there  was  any  doubt  or  difficulty 
about  the  testimony.  This  writing  of  Theodore  Tilton,  if  it  be  pertinent  to 
this  controversy,  is,  of  course,  an  act  of  his,  and  of  the  consequences  of 
which  he  can  not  complain.  It  comes  within  the  general  rule  of  evidence 
that  the  acts  of  a  party  may  be  given  in  evidence  against  him.  Now, 
it  was  this  Life  of  Victoria  WoodhuU  that  produced  the  impression  upon  the 
public  mind  which  was  disastrous  to  Mr.  Tilton's  position  as  an  editor,  and 
of  his  newspaper  as  a  public  print.  It  was  a  most  definite,  authentic,  delib- 
erate form  of  allying  himself  in.  the  view  of  a  religious  and  general  public 
with  these  doctrines  of  free  love,  and  with  this  lady  as  one  of  its  advocates 
and  champions.  It  will  speak  for  itself  in  that  regard,  and  I  will  not  further 
characterize  it.  Thereapon,  in  the  disaster  that  followed  from  it,  in  cul- 
mination of  a  process  that  had  been  going  on,  the  effort  was  made  by  Mr. 
Tilton,  and  by  Mr.  Moulton  in  co-operation  with  him,  to  compel  Mr.  Beecher 
to  take  an  attitude  in  reference  to  these  free  love  doctrines  and  in  reference  to 
this  lady,  one  of  the  champions  of  such  doctrines,  that  should  endorse  Mr. 
Tilton's  relation  to  them,  and  endorse,  to  some  extent  at  least  (and  presiding 
at  a  public  meeting  is  a  very  general  and  definite  extent  for  a  pubUc  man  to 
commit  himself  to)  the  doctrine  of  that  school  and  of  its  champions.  And  the 
operations  that  were  brought  to  bear  upon  Mr.  Beecher  in  reference  to  these 
subjects  of  complaint  and  discussion,  to  produce  that  benefit, — than  which 
none  could  be  more  important,  no  mere  pecuniary  measure  or  aid  could  equal. — 
were  to  reconstruct  the  ruin  of  the  public  position  Mr.  Tilton  was  thus 
placed  in,  by  softening  or  correcting  it  by  the  powerful  influence  of  Mr. 
Beecher.  And,  as  we  have  shown,  this  next  step  following  about  the  Stein- 
way Hall  meeting  was  wlio  shall  preside,  showing  that  all  these  efforts,  as 
they  are  called,  at  suppression  of  facts,  whatever  they  were,  whichever  side 
has  the  correct  view  of  what  the  facts  were,  seem  to  have  been  easily 
enough  in  the  control  of  the  only  parties  who  knew  anything  of  them,  if  they 
were  honest  and  sincere  in  their  co-operation  in  keeping  what  was  a  private 
grief,  in  whatever  form  it  was,  from  the  public  notice.  But,  as  this  witness 
has  detailed,  every  now  and  then  there  was  coming  out  some  publication — 
some  discussion.  There  was  the  card  of  Mrs.  Woodhull,  in  the  spring  of 
1871 ;  there  was  later  on  afterwards  the  full  publication  of  an  article  in  the 
Fall  of  1872;  and  so  on,  until,  finally  the  Bacon  letter.  There  are  constant 
introductions  of  the  subject  to  the  public  notice,  which  we  suppose,  in  the 
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nature  of  the  facts  in  evidence,  and  by  direct  proof  to  be  introduced — partly 
introduced  already — are  connected  with  the  movements  of  Mr.  Tilton  and 
knowledge  and  co-operation  of  Mr.  Moulton,  the  witness,  and  that  there  was 
no  sincerity — no  action  of  a  sincere  nature  toward  suppression,  but  the  con- 
stantly keeping  iilive  a  condition,  more  or  less  obscure,  of  scandal  and  re- 
proach in  reference  to  Mr.  Beecher,  which  was  made  the  occasion  of  the  in- 
terviews and  the  transactions  which  this  witness  has  detailed  with  Mr. 
Beecher;  and  this  Life  of  Victoria  Woodhull,  is  the  definite  evidence  of 
Mr.  Tilton*3  prostration  in  fortune  and  in  reputation  in  respect  to  his  credit 
and  vocation  of  an  editor,  and  accounts  for  **Sir  Marmaduke*s  Musings," 
which  have  been  put  in  evidence  by  our  learned  friends. 
Mr,  Tracy. — ^Published  six  weeks  after  this  was  written. 
Mr,  Ecarts. — Publislied  six  weeks  after  this  catastrophe;  after  the  extra- 
ordinary folly,  if  you  please,  of  this  publication.  Now,  in  the  poem  of  **  Sir 
Marmaduke's  Musings" — very  eloquent  and  very  beautiful,  but  very  general 
— the  pourse  of  ruin  in  which  he  finally  came  to  succumb,  contains  the  evi- 
dence of  that  destruction  of  worldly  prosperity  and  of  public  repute,  as  hav- 
ing relation  to  these  matters  of  his  public  credit,  and  of  his  commercial  pros- 
perity in  regard  to  these  matters  of  his  editorship  and  his  connection  and 
public  influence  as  a  lecturer.  With  that  view,  if  your  Honor  please,  we 
offer  this  evidence. 

Mr.  Beach. — The  argument  which  has  been  submitted  by  the  counsel,  it 
seems  to  me,  your  Honor,  would  be  more  appopriate  in  another  and  subse- 
quent stage  of  these  proceedings.  It  consists  of  assumptions  of  facts  which 
I  submit  do  not  appear  from  the  evidence,  and  of  a  system  of  reascning 
which  is  simply  argument,  and,  as  we  maintain,  unfounded  in  the  evidence. 
That  the  fortunes  of  Mr.  Theodore  Tilton,  at  the  period  spoken  of,  were  pros- 
trated, we  do  not  propose  to  deny.  That  he  was  suffering  pecuniary  embar- 
rassments and  was  enduring  to  a  very  considerable  extent,  for  some  reason  or 
other,  the  disapprobation  of  a  portion  of  the  community,  is  certainly  very  dis- 
tinctly apparent.  If  I  understand  the  argument  of  the  learned  counsel,  he 
proposes,  by  the  introduction  of  this  biography  of  Mrs.  Woodhull,  to  attri- 
bute that  decline  in  condition  to  its  publication.  It  the  first  place,  sir,  there 
is  no  evidence  before  your  Honor  creating  any  connection  between  the  for- 
times  of  Mr.  Tilton  and  the  publication  of  this  article.  The  proof  of  that 
fact  would  in  itself  be  very  difficult,  and  necessarily  indefinite,  unless  the 
counsel  were  permitted  to  prove,  by  the  opinions  or  declarations  of  others, 
the  specific  effect  which  it  produced  upon  the  community.  But  assuming 
that  there  are  any  legitimate  means  of  evidence  by  which  that  assumption 
could  be  demonstrated,  there  is  nothing  yet  in  the  evidence  to  show  any  re- 
lation between  the  two  things.  My  friend,  Mr.  Evarts,  gives  very  proper 
credit  to  the  poetical  effusion  of  this  plaintiff,  entitled  **  Sir  Mannaduke*3 
Musings,"  and  he  assumes  to  say  that  that  is  but  a  poetical  and  pathetic  des- 
cription of  his  injury  to  his  propects  and  conditions,  produced  by  his  connec- 
tion with  Mrs.  Woodhull.  Pray,  your  Honor,  where  is  the  evidence  of  that  ? 
It  certainly  has  not  yet  been  revealed,  and  is  purely  a  matter  of  argu- 
ment upon  the  part  of  the  learned  counsel.      But,  sir,  I  do  not  propose 
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here  to  answer  this  argument.  As  I  said  before,  at  the  proper  time,  and 
I  trust,  in  a  proper  manner,  this  whole  theory  of  the  defense  will  be  ex 
amined  upon  the  evidence  and  the  facts  revealed  by  that  evidence.  And  it 
may  be  possible,  sir,  that  upon  that  occasion  it  will  be  easy  to  show  that  the 
misfortunes  which  fell  upon  thi^  plaintiff  originated  from  altoi^ether  a  different 
and  more  eflScient  cause — a  cause  clearly  and  abundantly  recognized  by  the 
defendant.  Now,  the  specific  objertion  to  the  introduction  of  this  tract  is, 
first,  that  there  is  not  evidence  suflScient  to  justify  your  Honor  in  attributing 
the  authorship  of  this  article  to  Mr.  Tilton.  It  may  be  a  technical  objection 
to  the  nature  of  the  proof,  but  yet,  may  it  please  your-ITonor,  in  the  course  of 
our  evidence  we  have  been  driven  by  tliat  sort  of  objection  to  a  great  deal  of 
difficulty  so  far  in  the  presentation  of  our  evidence;  as,  for  instance,  driving 
us  to  the  production  of  the  archives  of  Plymouth  Church,  entirely  under  the 
command  of  the  oflScers  of  this  defense.  We  do  not,  therefore,  choose  to  aid 
an  objection  of  this  character.  The  printing,  or  professed  printing  of  this 
p:iper  at  the  office  of  The  Qolden  Age,  attributing  upon  its  title-pnge  its  author- 
ship to  Theodore  Tilton,  or  the  printing  of  an  entrj'  c»f  the  copyright  in  the 
proper  office  of  the  Government,  by  no  means  identifies  or  concludes  Mr. 
Tilton  upon  the  question  of  authorship,  and  I  therefore  submit  that  uitil  they 
make  more  c'ear  and  definite  proof  upon  that  subject  that  expression  of  itself 
is  abundant.  Now,  I  do  not  understand,  sir,  that  this  paper  is  offered  for 
any  other  object  than  to  demonstrate  the  proposition  of  the  counsel  that  this 
was  the  origin  of  the  difficulties  which  at  the  time  or  subsequently  embar- 
rassed Mr.  Tilton.  Well,  your  Honor  must  necessarily  look  at  the  nature  of 
the  article  itself  for  the  purpose  of  determining  whether  it  could  have  legi- 
timately nny  such  efiect,  whether  it  is  material  to  establish  that  fact,  and 
unless  you  see  in  the  substance  and  character  of  the  production  a  cause 
efficient  to  produce  the  results  which  are  attached  to  it,  'of  course  in  that  view 
it  is  not  receivable.  Well,  sir,  it  is  said  that  this  lady,. Mrs.  Woodhull,  a- 
this  time  was  a  professor  of  what  is  called  the  free-love  doctrine.  It  is  said 
that  she  was  an  advocate  of  the  movement  in  favor  of  Women's  Rights. 
Where  is  the  evidence  of  that,  sir — the  legitimate  and  proper  evidence  of  the 
fact?  True,  in  the  lecture  at  Steinway  Hall,  as  this  witness  says,  this  lady 
lectured  upon  the  relations  existing  and  proposed  as  between  man  and  woman, 
but  where  is  the  evidence  that  in  that  lecture  there  was  any  license,  any  im- 
proper theory  advanced,  any  doctrine  of  free  love  which  would  shock  the 
moral  and  social  sentiment  of  the  community  ?  As  yet  we  have  no  proof 
upon  that  subject,  and  from  the  information  I  have,  at  the  time  when 
these  gentlemen  were  associated  with  this  lady,  she  by  no  means  had 
promulgated  any  such  tenets,  or  avowed  any  such  opinions  in  regard  to  these 
relations,  and  your  Honor  will  perceive,  I  think,  that  in  all  the  elements  to 
render  this  document  essential,  or  to  associate  the  sentiments  of  Mrs.  Woodhull 
and  the  connection  of  Theodore  Tilton  with  those  sentiments  here  concerned, 
the  case  so  far  is  as  barren  of  that  sort  of  evidence  which  would  permit 
the  introduction  of  that  argument,  and  upon  these  grounds,  without  pursu- 
ing this  discussion,  may  it  please  your  Honor,  both  in  regard  to  the  materi- 
ality of  this  paper  and  to  its  autbenticity,  we  submit  it  is  objectionable. 
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Mr,  Evarts. — I  didn't  understand  your  Honor  as  ruling  this  out  on  any 
question  of  identification  of  the  paper. 

Mr,  Beach. — I  ask  his  Ilonor  now  to  rule  upon  ii. 

Judge  Nbilson. — Simply  my  opinion  that  it  was  not  evidence;  neverthe- 
less, I  wish  to  hear  you  on  that. 

Mr.  EvarU, — I  didn't  make  any  observation,  your  Honor  will  remember, 
for  I  didn't  understand  it  was  necessary.  Now  my  learned  friends  complain 
that,  in  raising  this  question  of  evidence,  I  have  exposed  a  theory  concerning 
this  case,  in  regard  to  which  evidence  has  been  produced  and  is  to  be  pro- 
duced, and  that  I  have  assumed  facts,  and  then  have  connected  those  facts 
with  reasoning,  which  he  calls  argument,  as  bearing  upon  that  theory;  and 
he  says  that  he  shall,  at  the  proper  time,  comment  upon  that  theory  and  also 
euforcc  his  own.  That  he  will  do,  and  that  we  shall  do.  But  the  interme- 
diate questions  that  arise  will  furnish  appropriate  and  pertinent  evidence 
that  may  be  invoked  by  tne  one  side  and  the  other  properly  in  support  of  their 
theories,  and  the  burden  no  doubt  is  upon  us.  Wlien  asked  by  your  Honor 
to  show  how  a  paper  that  in  many  suits  might  be  wholly  immaterial  becomes 
material  in  this,  I  attempted  to  do  so,  and  it  is  no  answer  to  say  that  the  theory 
may  not  be  supported  finally  by  adequate  evidence  to  sustain  it,  because  that 
you  can  not  tell  until  you  get  to  the  end  of  the  case.  Step  by  step,  each  party 
proposes  what  is  not  itself  pertinent,  but  which  may,  if  united,  form  a  part  of 
a  material  web  of  testimony  when  the  whole  is  completed.  Now,  this  pub- 
lication, as  is  shown  already  by  this  witness,  took  place  before,  althougli  he 
could  not  say  that  it  was  the  cause  of,  the  ne^v  basis  upon  which  the  con- 
tributors and  supporters  of  the  pecuniary  aid  to  The  Golden  Age  withdrew 
their  further  payment  under  that  contribution,  and  preferred  that  Mr.  Tilton 
should  be  the  sole  responsible  owner  of  that  concern.  And  as  to  the  ques- 
ti(m — as  to  which  this  witness  has  also  testified — upon  their  showing  that  Mr. 
Tilton  wrote  this  life,  and  the  retison  he  wrote  it,  and  the  degree  of  composi- 
tion that  he  furnished  to  it,  in  the  revisul,  if  you  please,  of  some  rough 
materials  that  were  supplied  to  him  by  this  lady  and  her  husband,  my  learned 
friends  have  forgotten  also  that  they  put  in  evidence  this  card  of  MiS.  Wood- 
huirs  in  The  World,  dated  May  20th,  1871,  in  which  she  states,  and  states 
with  eloquence  and  with  force,  and  without  disguise,  the  doctrines  on  this 
subject  of  free  love  between  the  sexes  that  she  regards  as  important  to  the 
welfare  of  society,  and  as  destined  to  overthrow  the  corrupting  infiuences  of 
marriage. 

Mr.  Fullertoji. — Slie  gives  a  definition  to  the  term  there,  however. 

Mr.  Etarts. — She  does,  and  she  put  it  in,  and  I  say  she  has  done  it  with 
eloquence  as  well ;  and  those  are  the  doctrines  which  this  witness  has  testified 
s!ie  avowed  in  the  lecture,  anrl  which  he  says  are  what  the  public  popularly 
regard  as  the  doctrines  of  free  love.  Now,  the  philosophy,  the  morality,  the 
utility,  and  the  promise  of  improvement  of  society  in  respect  to  those  doc- 
trines, or  their  opposite,  we  don't  at  present  discuss.  It  is  a  plain  practical 
matter,  whether,  in  the  present  state  of  feeling  in  this  wid«  community  and 
this  country  of  ours,  the  connection  of  an  editor  of  the  importance  and 
in'cjit  that  Mr.  Tilton  had  heretofore  bad  in  connection  with  his  publications 
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and  newspaper,  did  or  did  not  furnish  the  occasion  and  was  the  operative 
cause  of  the  destruction  of  his  prosperity.  My  learned  friend  means  to  argue 
from  the  proof  that  it  is  caused  by  another  adequate  reason,  which  he  implies, 
doubtless,  from  th^  rchition  of  Mr.  Beecher  to  the  very  subject  of  this  dis- 
pute. Very  well.  That  is  legitimate  for  him.  My  point  is  to  have  the 
proofs  in.  He  may  argue,  and  I  may  argue,  in  support  of  the  various  propo- 
sitions that  we  rightfully  present  to  your  Honor  and  to  the  jury,  upon  evi- 
dence justly  proved  under  the  rules  of  evidence  for  that  purpose.  Now,  in 
regard  to  the  identification. 

Judge  Nkilson. — I  assume  it  is  identified. 

Mr.  Emrts. — Yes,  sir.  I  suppose  it  is  not  necessary  for  me  to  say  any- 
thing with  regard  to  that.     Tiiat  is  all  that  it  is  necessary  for  me  to  say. 

Judge  Neilson. — Still,  regarding  it  as  the  life  of  Mrs.  WoodhuU,  I  think 
it  is  not  evidence  before  us,  and  I  shall  therefore  exclude  it. 

Mr.  EvarCtt. — Does  your  Honor  recall,  what  I  have  already  alluded  to,  the 
testimony  of  this  witness  concerning  it  being  written  by  Theodore  Tilton, 
and  the  manner  in  which  he  wrote  it  ? 

Judge  Neilson. — He  said  a  draft  had  been  prepared  by  her  husband,  and 
he  revised  it  and  re-wrote  it  and  put  his  name  to  it. 

Mr.  EvarU. — We  propose  to  put  everything  concerning  which  he  testified 
in  evidence. 

Mr.  Beach. — ^That  they  brought  out  on  their  cross-examination.  They 
can  not  get  in  evidence  in  that  way. 

Mr.  EvarU.— 'Hovr  much  it  will  turn  out,  on  further  explanation,  that  Mr. 
Tilton  contributed  to  the  authorship — how  much  he  received  from  others 
— why  that,  of  course,  we  can  not  anticipate  now. 

Judge  Neilson. — I  can  not  conceive  how  the  biography  of  this  lady,  as- 
suming that  it  represents  her  life  truly  or  untruly,  is  material  to  us. 

Mr.  EvarU. — That  we  agree  to.  It  is  only  on  Mr.  Til  ton's  presentation  of 
it  that  we  consider  it  pertinent. 

Judge  Neilson. — Suppose  he  had  written  the  life  of  Mr.  Bowen. 

Mr.  EvarU. — It  m'ght  or  not  be  evidence  according  to  whether,  as  an  act 
of  his,  it  was  evidence.  We  all  agree  that  the  biogruphist  of  this  lady  is  not 
a  matter  in  itself  at  issue  here ;  but  the  connection  of  this  party,  Mr.  Tilton, 
as  the  specific  author  of  that  biography,  is  the  point  of  view  in  which  we 
offer  it. 

Judge  Neilson. — I  shall  exclude  it. 

Mr.  EvarU. — Will  your  Honor  be  so  good  as  to  note  our  exception  ? 

Judge  Neilson. — Yes,  sir. 

Mr.  Tracy. — Do  you  remember  what  was  known  as  the  Woodhull  scandal; 
I  think  it  has  been  referred  to  once  or  twice  during  the  examination  ?  A. 
Yes,  sir ;  it  has  been  referred  to. 

Q.  That  was  published  on  the  28th  of  October,  1872,  I  believe.  A.  I 
don't  recollect  distinctly  now  the  date.  It  was  some  time  in  October  or 
November — the  early  part  of  November,  1872. 

Q.  From  the  date  of  the  tripartite  agreement  down  to  the  publication  of 
that  scandal,  what  had  been  Mr.  Tilton's  occupatiou,  as  a  whole  f    What  had 
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he  been  employed  at  daring  the  summer?    A.  I  think  on  the  paper,  if  I 
recollect  right. 

Q.  On  Th€  Golden  Age  f    A.  Yes,  I  think  so. 

Q.  Had  he  not  also  been  engaged  in  the  politic-al  campaign  that  year  ?  A. 
Tiie  almunacs  are  running  wild  in  my  head.  Yes,  he  had  been  on  the  politi- 
cal campaign,  I  believe,  for  Mr.  Greeley. 

Q.  He  went,  soon  after  the  tripartite  agreement,  to  Cincinnati?  A.  I 
don*t  remember  when  he  went  to  Cincinnati;  at  the  time  of  the  convention, 
whatever  date  that  was. 

Q.  Nothing  occurred  of  importance  between  tliese  parties,  that  you  recol 
lect,  during  the  summer  of  1872?    A.  No,  sir;  I  think  not;  nothing  that  I 
know  of. 

Q.  Til  ere  was  a  term  of  quiet  and  peace  ?    A.  Is  that  a  question  ? 

Q.  Yes,  sir;  was  there  not?  A.  Mr.  Tilton  was  away  and  Mr.  Beecher 
was  here. 

Q.  You  recall  nothing  about  it  ?    A.  No,  sir ;  I  don't  recall  anything. 

Q.  After  the  WoodhuU  publication,  I  understand  you  to  say  that  you  had 
frequent  interviews  with  Mr.  Bowen  ?    A.  Yes,  sir,  I  did. 

Q.  On  the  subject  of  what  answer  should  be  made  to  him  ?    A.  Yes,  sir. 

Q.  I  understand  you  also  to  say  that  you  advised  silence  ?    A.  Yes,  sir. 

Mr.  Ecarts. — That  paper,  if  your  Honor  please,  was  brought  into  evi- 
dence by  our  learned  friends  in  the  way  of  testimony  concerning  it;  and,  as 
we  understand  it,  they  are  to  produce  and  put  it  in  evidence. 

Mr.  FvUerton. — ^I  do  not  know  how  the  gentleman  came  to  understand 

that. 

Mr.  EtartB. — By  the  testimony,  if  you  want  to  look  at  it,  that  you,  when 
being  allowed  to  talk  concerning  it,  were  so  allowed  upon  the  ground  that 
you  were  going  to  produce  it  in  proof. 

Mr.  Fullerton. — I  don't  recall  anything  of  that  kind  in  the  evidence — 
anything  from  which  a  promise  could  be  implied. 

Judge  Nkilson. — No  promise;  we  had  general  evidence  on  the  subject. 

Mr.  EvarU. — Well,  we'll  see.  [Reading  from  the  testimony  of  January 
14,  p.  887,  ante.] 

**Q.  Well,  I  want  to  ask  you  whether  in  this  article  published  by  Mrs. 
Woodhull,  illicit  intercourse  between  Mr.  Beecher  and  Mrs.  Tilton  was  charged  ? 

**ifr.  EmrtB. — Oh  I  the  article  should  be  produced. 

*i/r.  Fullerton. — Well,  if  you  want  the  article 

'*ifr.  EvartB. — We  don't  want  the  article. 

**Mr.  Fullerton. — You  can  have  the  whole  of  it  in,  or  have  that  part  in. 
I  propose  to  leave  it  out  if  you  will  admit  an  answer  to  that  question  and  pay 
no  further  attention  to  it. 

**  Mr.  EvartB. — I  can  not  agree  to  any  substitute  for  evidence. 

*'  Mr.  Fullerton. — I  propose  to  give  that  in  evidence,  sir;  whether  that  was 
charged  in  that  paper.     It  is  not  necessary  that  we  should  produce  it  here. 

*^  JuDOB  Nbilson. — Does  the  learned  counsel  stand  upon  the  objection 
that  the  paper  would  best  show  it  ? 

**  Jfr.  EvartB. — Yes,  sir. 
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**  Judge  Nbilson. — Then  you  can  not  do  it.  You  must  produce  the  paper; 
if  you  produce  the  paper  and  identify  it,  you  can  eliminate  that  one  sentence. 

**  Jfr.  Fullerton. — Well,  sir,  we  will  go  on  then  with  the  evidence,  and 
introduce  the  paper  to-morrow."  • 

Judge  Nbilson. — Which  he  didn't  do. 

Mr.  Evarts, — It  was  overlooked,  of  course. 

Vr.  Fullerton. — Now  he  calls  upon  me  to  produce  it. 

Mr.  Etarts. — Now  it  is  in  evidence;  it  is  regarded,  by  arrangement 
between  counsel,  as  if  it  were  in  evidence,  or  else  the  further  examination 
would  not  have  been  allowed  to  go  on. 

Judge  Neilson. — In  other  words,  they  wished  to  show  a  certain  clause  in 
it;  and  it  was  ruled  they  could  not  do  that  without  producing  the  paper,  and 
counsel  might  have  thought  he  would  have  to  recur  to  the  subject,  and  did 
not  do  so. 

Mr.  Evarts. — We  called  upon  them  and  we  say  they  put  it  in  evidence. 

Judge  Neilson. — [To  plaintiff's  counsel.]     Have  you  got  the  paper  ? 

Mr.  t\dlerton. — No,  sir. 

Judge  Neilson. — How  anything  this  woman  could  say,  could  possibly 
affect  the  issue  here.  I  can  not  conceive. 

Mr.  Evarts.  -It  is  a  subject  of  concealment  with  Mr.  Beecher.  That 
article  is  the  basis  of  voluminous  testimony  on  the  part  of  this  witness  as  to 
what  took  place  between  him  and  Mr.  Beecher  concerning  it.  It  is  one  of 
the  charges  a^^ainst  Beecher — ^his  action  towards  the  suppression  of  what  this 
article  charged — as  evidence  of  his  guilt  in  concealing  it.  Now,  the  best 
evidence,  as  I  there  insisted,  as  to  what  the  article  did  charge,  was  that  the 
article  should  be  produced ;  and  your  Honor  so  ruled,  and  the  counsel  said  he 
would  produce  it  **  to-morrow."    It  passed  over. 

Mr.  Fullerton. — If  I  had  produced  it  as  I  promised,  it  would  have  becu 
evidence  only  of  that  fact,  that  there  was  such  a  charge  in  the  paper. 

Mr.  Evarts. — That  is  all. 

Mr.  Beach. — There  was  no  effort  to  produce  it. 

Mr.  Fullerton. — No,  not  at  all. 

Mr.  Beach.— It  was  only  an  avowal  of  the  purpose,  that  the  plaintiff  would 
feel  bound  to  abide  by  it,  if  we  chose. 

Mr.  Evarts. — You  went  on  with  the  examination  of  the  paper. 

Mr.  Beach. — Not  as  to  that. 

Judge  Neilson. — Not  as  to  the  contents  of  it. 

Mr.  Evarts. — Your  Honor  sees  my  learned  friend  is  quoted  right,  that  that 
article  don't  prove  its  truth,  but  the  article  proves  the  charge  it  makes  and 
don't  prove  any  other  charges;  and  the  <\ay  to  prove  the  charges  it  makes  is  to 
read  the  article;  and  then  the  existence  of  these  articles,  and  their  commu- 
nication to  Mr.  Beecher,  affect  him  with  knowledge  of  them;  and  then  comes 
the  statement  of  suppression. 

Judge  Neilson. — Or  answering. 

Mr.  Evart». — Or  answering,  and  the  argument  is  that  Mr.  Beecher  is  guilty, 
because  he  wanted  to  suppress  it,  or  aid  in  suppressing  it.  I.et  us  see  what 
it  was. 
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Judge  Neilson. — ^I  think  yoa  are  right.  [To  ihe  plaintiff's  counsel.] 
Qentleinen,  do  you  produce  the  paper? 

Mr,  FulUrUm, — I  do  not  now ;  I  have  not  got  it. 

Judge  NEHiSON. — Counsel  calls  for  it. 

Mr,  Beach. — If  we  have  not  got  the  paper,  that  is  an  answer  to  it.  They 
do  not  trace  it  to  our  possession. 

Mr,  Morris, — We  have  not  got  it  and  never  had  it. 

Mr,  Eoarts, — Counsel  say,  in  the  conduct  of  their  cause,  **Well,  we  will 
produce  it."  Now,  if  they  say  they  have  not  been  able  to  find  it,  and  didn^t 
have  it 

Judge  Neilson. — Is  that  paper  in  print  in  any  of  the  documents  ? 

Mr,  Evarts. — It  is  for  these  gentlemen  to  say.  They  said  they  would  pro- 
duce it  to-morrow. 

Mr.  Fullerton. — Yes,  sir,  I  think  I  have  seen  a  copy  of  it  in  the  hands  of 
my  learned  friends  to-day. 

Judge  Neilson. — Why  not  admit  that  and  let  it  pass  ?  Why  not  accept 
that  as  if  it  were  the  original  ?    Would  it  not  save  time  ? 

Mr.  Evfirts, — Your  Honor  will  remember  there  was  a  long  cross-examina- 
tion of  the  witness  as  to  whether  he  had  furnished  the  information. 

Judge  Neilson. — I  think,  inasmuch  as  they  referred  to  the  article,  and 
the  conversation  with  Mr.Beecher  was  given  in  respect  to  it,  and  the  advice 
about  answering  or  suppressing  was  the  subject  of  discussion  and  considera- 
tion, you  have,  the  right  to  produce  the  article  and  see  what  it  was. 

Mr.  Beach, — We  did  not  refer  to  thu  article.  We  referred  to  a  precise 
and  definite  subject — a  charge  in  the  article. 

Judge  Neilson. — Supposed  to  be  embraced  in  the  paper  ? 

Mr,  Beach, — Yes,  sir;  it  is  embraced  in  the  paper,  but  I  understood  your 
Honor  to  say,  in  consequence  of  that  reference  to  that  publication,  we  were 
under  obligations  to  produce  and  give  in  evidence  the  whole  article,  or  that 
it  was  admissible  on  the  one  side,  or  the  other.  Now,  as  I  am  informed  in 
regard  to  that  article,  it  contains  a  good  deal  of  extraneous  matter,  not  bear- 
ing upon  that  question  of  the  particular  accusation,  which  was  considered 
detrimental,  and  which  it  was  the  purpose  of  the  parties  to  avoid  or  suppress, 
and  therefore  I  hope  your  Honor  will  look  at  the  article  before  you  shall  rule 
that  the  whole  of  it  can  be  introduced. 

Judge  Neilson. — I  think  they  should  be  allowed  to  produce  so  much  of 
it  as  will  enable  us  to  consider  the  evidence  which  has  been  given. 

Mr.  Beach. — That  we  have  no  objection  to. 

Judge  Neilson. — Counsel  will  exercise  his  judgment  on  that  subject. 

Mr.  Fvartn. — My  learned  friend  must  produce  that  article.  Your  Honor 
continues  as  follows  [reading  testimony  on  ]).  888,  ante]: 

**  Judge  Neilson. — Then  you  can  not  do  it.  You  must  produce  the 
paper;  if  you  produce  the  paper,  and  identify  it,  you  can  eliminate  that  one 
sentence. 

**  Mr,  Fullerton, — Well,  sir,  we  will  go  on  then  with  the  evidence,  and 
introduce  the  paper  to-morrow. 

*'.Q.  I  want  to  ask  you  what  reply  Mr.  Beecher  made,  if  anything,  when 
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yoa  iDformed  him  that  you  bad  denied  flatly  to  two  or  three  persons  that  he 
was  an  impure  man  ?    A.  He  thanked  me  for  the  pains  I  had  taken. 

*'Q.  Now,  during  these  interviews  between  you  and  Mr.  Beech er  with 
reference  to  that  publication,  where  was  Mr.  Tilton  ?  A.  Mr.  Tilton,  I  be- 
lieve, in  the  beginning  was  in  New  Hampshire. 

'*  Q.  And  when  he  returned  did  he  participate  in  any  way  ?  A.  Yes;  he 
was  present  at  an  interview  between  Mr.  Beecher  and  myself. 

'*Q.  What  took  place  at  that  interview?  A.  Mr.  Tilton  said  to  Mr. 
Beecher  that  he  was  not  at  all  responsible  for  that  story.  Mr.  Beecher  said 
he  did  not  believe  he  was.  Mr.  Tilton  asked  Mr.  Beecher  how  he  thought 
it  was  best  to  meet  that  story.  Mr.  Beecher  told  him  he  did  not  see  exactly 
how  to  meet  it,  at  that  interview — that  is  what  was  said  there.  I  told  Mr. 
Tilton  that  I  thought  it  was  best  to  be  silent,  not  to  attempt  any  reply  to  the 
story." 

Judge  Neilson. — And  you  must  be  allowed  to  know  what  story  it  was. 

Mr,  EcnrtB, — [Reading.] 

**Mr.  Beecher  said  he  did  not  believe  he  was.  Mr.  Tilton  asked  Mr. 
Beecher  how  he  thought  it  was  best  to  meet  that  story.  Mr.  Beecher  told 
him  he  did  not  see  exactly  how  to  meet  it,  at  that  interview — that  is  what 
was  said  there.  I  told  Mr.  Tilton  that  I  thought  it  was  best  to  he  silent,  not 
to  attempt  any  reply  to  the  story.  That  is  the  substance  of  what  occurred 
there." 

Then  they  went  on  to  talk  about  a  card  which  was  proposed  as  an  answer 
to  this  paper,  and  all  this  course  of  examination  that  I  have  read  would  have 
been  excluded  upon  your  Honoris  ruling  and  my  objection,  but  for  the  state- 
ment that  they  were  going  to  produce  the  paper  as  a  part  of  their  evidence. 

Mr.  Morris. — That  is  a  mistake. 

Mr.  Evarts. — ^I  have  read  it. 

Mr,  Morris. — No  doubt,  but  your  statement  is  incorrect. 

Mr.  Beach. — The  gentleman  misapprehends,  and,  I  think,  misconstrues 
the  evidence. 

Jttdge  Neilson. — ^The  ojly  point  is  whether  you  can  find  and  produce 
the  paper,  under  the  obligation  that  it  is  to  be  put  in  evidence,  and  whether 
you  are  not  bound  to  put  the  paper  in  evidence  in  view  of  the  special  circum- 
stances— can  supply  the  paper  and  put  it  in  itself. 

Afr.  Beach. — The  precise  question  presented  by  the  counsel  is,  that  we 
assumed  an  obligation  to  put  in  evidence  the  paper. 

Mr.  Evarts.  —1  did,  and  that  the  examination  went  on  only  upon  that 
condition. 

Mr.  Beach. — And  I  assert  that  every  particle  of  that  examination  is  ad- 
missible in  evidence  in  the  absence  of  the  paper,  and  without  producing  it. 

Mr.  Mon-is. — ^And  the  specific  question  was  abandoned  upon  which  that 
understanding  was  had. 

Judge  Neilson. — Having  given  all  that  evidence  in  respect  to  the  paper 
without  producing  it,  assuming  you  could  do  so,  not  having  given  the  con 
tents,  they  are  at  liberty  to  produce  the  paper  and  show  it  contained  no 
charges,  but,  on  the  contrary,  is  a  mere  advertisement  of  a  house  for  sale. 
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Mr.  Beadh, — Oh  I  certainly,  that  I  accede  to,  if  that  is  yonr  Honor's  yiew. 

Judos  Neilson. — Then  it  is  a  mere  matter  of  form  whether  you  read  it 
or  they,  under  the  circumstances. 

Mr.  Boarts. — It  is  by  no  means  a  matter  of  form,  if  your  Honor  please. 
It  is  a  part  of  their  proofs.  Not  one  word  -was  allowed  to  proceed  by  your 
Honor,  in  that  inquiry  which  I  read  to  you,  except  upon  the  statement  of  the 
counsel  that  they  would  produce  the  paper,  and  it  went  on,  therefore,  as  if 
the  paper  were  here. 

JiTDOE  Neilson. — ^Assuming  any  way  they  can  not  produce  it. 

Mr.  Evarts.. — ^I  haye  not  any  such  evidence.  I  must  have  some  affidavit  of 
that. 

Mr,  Morris. — Well,  make  your  affidavits;  we  don't  want  to  make  any. 

Mr.  Evarts. — I  don't  know  about  this.  We  were  very  yielding  about  it, 
and  said  '*Very  well,  if  you  are  going  to  produce  the  p^per,  go  on,"  and 
they  went  on,  and  made  all  the  inquiries  after  your  Honor  had  closed  their 
mouths,  except  upon  the  paper  being  produced.     They  talked 

Judge  Neilson, — As  to  the  contents  f 

Mr.  Evarts. — ^Talked  about  that  story,  it  being  the  subject  that  Mr. 
Beecher  talked  about.  , 

Judge  Neilson. — That  required  an  answer  in  some  form,  that  we  should 
know  what  it  was. 

Mr.  Evarts.  —You  can  not  say  what  it  was. 

Judge  Neilson. — I  give  you  liberty,  on  your  assurance  to  read  it  from  the 
printed  paper,  they  declining  to  read  it. 

Hr.  Evarts. — ^I  shall  read  it  as  their  evidence. 

Mr.  Beach. — No,  sir. 

Mr.  FuUerton. — No,  you  won't. 

Mr,  Evarts. — You  will  object,  I  suppose. 

Mr.  FuUerton. — We  don't  require  any  assistance  from  the  other  side  at  all 
in  producing  our  evidence ;  we  will  try  to  take  care  of  that  matter  ourselves. 
If  that  is  to  be  read  on  our  side,  I  want  to  say  something  about  it. 

Mr,  Beach. — I  don't  want  any  misapprehension  in  regard  to  this.  I  re- 
peat the  gentleman's  conception  of  this  question,  as  arising  upon  the  evidence, 
is  under  an  entire  misapprehension — ^unintentional,  of  course — an  entire  mis- 
representation of  the  manner  in  which  this  question  arose  before  your  Honor. 
You  must  allow  me  to  read  a  little.     [Reading  testimony  on  p.  387  ante.] : 

**  Q.  Now,  what  occurred  upon  that  publication  ?  A.  I  saw  Mr.  Beecher 
shortly  after  the  publication. 

*'Q.  State  what  occurred  between  you?  A.  Mr.  Beecher  said  that  he 
had  come  to  consult  with  mo  as  to  what  it  was  best  to  do  with  reference  to 
that  publication ;  what  reply  cx)uld  be  made  to  it,  if  any  reply  could  be  made. 
He  said  he  saw  no  hope  for  him  since  that  story  had  been  published.  I  told 
him  that  I  thought  silence  would  kill  that  story;  and  that  if  he  kept  silent 
with  regard  to  it,  simply  pointing  to  his  past  life  as  an  answer  to  it,  and  say 
ing  that  if  that  was  not  an  answer  he  did  not  choose  to  make  any ;  that  it  would 
kill  that  story,  in  my  opinion,  so  far  as  any  evil  effects  of  it  upon  him  was  con- 
.'.emed.     We  consulted  frequently  concerning  it,  and  did  not  arrive  at  any 


668  TESTIMONY    OF    F.    D.    MOULT  ON.  [14th  Day. 

other  conclusion  than  that  silence  was  best.  I  said  to  Mr.  Beccher,  *■  if  I  saj 
anything  about  it  I  think  this  will  be  the  best  thing  for  me  to  say  uniformly ; 
that  if  the  story  is  true,  it  was  infamous  to  tell  it ;  and  if  it  was  false,  it  was 
diabolical  to  have  told  it;  and  that  if  his  life  was  not  an  answer  to  it  I  could 
not  choese  to  make  any — I  should  not  choose  to  make  any  to  anybody.'  Mr. 
Beecher  sa^d  to  me  that  he  thought  it  would  be  judicious  for  me  to  make 
such  a  reply  as  that;  and  I  met  him  after. this  convcrsution,  and  I  told  him 
th'at  I  had  made  such  a  reply  as  that  to  several  parties,  and  it  appeared  to  sat- 
isfy them.  I  told  him  that  I  had  been  pressed  close  by  one  or  two  people, 
and  I  bad  denied  that  he  was  an  impure  man,  had  denied  that  outright; 
I  did. 

"  Q.  Well,  I  want  to  ask  you  jvhether  in  this  article  published  by  Mrs 
Woodhiill,  illicit  intercourse  between  Mr.  Beecher  and  Mrs.  Tilton  was 
charged  ? " 

Now,  that  raised  Mr.  Evarts  to  an  objection,  that  they  wanted  the  paper, 
but  all  that  preceded  that,  in  regard  to  the  interview  between  this  witness 
and  Mr.  Beecher,  was  entirely  competent  and  proper  in  the  absence  of  the 
article  itself.  It  was  the  declaration  of  Mr.  Beecher,  in  that  conversation, 
that  characterized  it,  by  asserting  the  probable  eflfect  it  would  produce. 
Then,  sir,  Mr.  Evarts  says  the  article  should  be  produced: 

*^^ Mr,  Fullerton, — Well,  if  you  want  the  article 

*S¥r.  Evarts.— We  don't  want  the  article." 

Yet  the  counsel  says  we  undertook  to  produce  it  to  them,  and  are  bound 
now  to  produce  it  when  they  disclaimed  all  desire  for  the  article.  [Reading 
testimony  on  p.  387,  ante.] 

^'Mr.  Fullerton. — You  can  have  the  whole  of  it  in,  or  have  that  part  in.  I 
propose  to  leave  it  out  if  you  will  admit  an  answer  to  that  question,  and  pay 
no  further  attention  to  it. 

*  *ifr.  Evarts. — I  can  not  agree  to  any  substitute  for  evidence. 

^''Mr.  FiiUerton. — I  propose  to  give  that  in  evidence,  sir;  whether  that  was 
charged  in  that  paper.     It  is  not  necessary  that  we  should  produce  it  here. 

'^Jttdge  Nkilson. — Does  the  learned  counsel  stand  upon  the  objection 
that  the  paper  would  best  show  ? 

**i/r.  Evarts. — Yes,  sir. 

**  Judge  Neilson. — Then  you  can  not  do  it.    You  must  produce  the  paper." 

Then  Mr.  Fullerton  says  *' we  must  go  on  with  the  evidence.**  What  was 
the  precise  question  before  your  Honor?  That  which  was  put  by  Mr.  Fuller- 
ton  whether  the  particular  matter  he  drew  attention  to  was  published  in  that 
article.  The  objection  was  to  that  evidence.  Mr.  Fullerton  then  says,  **I 
will  go  on  with  the  evidence,"  and  he  did  go  on  with  their  evidence,  not 
as  to  what  the  article  contained,  but  as  to  the  transactions  between  this  wit- 
ness and  Mr.  Beecher  in  regard  to  it,  which  was  entirely  competent  in  the 
absence  of  the  article. 

Judge  Nkilson.— Still  it  is  not  to  be  denied,  in  view  of  that  evidence, 
that  they  would  have  a  right  to  put  it  in. 

Mr.  Beach. — I  did  not  object  to  that,  but  when  this  gentleman  [Mr.' 
Evarts]  rises  and  says  he  reads  this  as  our  evidence,  and  asserts  that  we 
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assumed  an  obligation,  legal  or  honorable,  to  produce  that  paper,  I  deny  it, 
aD<i  the  whole  etfort  of  the  gentleman  is  to  throw  upon  us  the  theory  of  pro- 
ducing this  article,  or  this  extract  from  the  article. 

Mr.  Ecarts. — That  I  agree  to,  to  hold  you  to  your  promise.  That  is  my 
purpose. 

Judge  Neilson. — ^You  can  read  the  article. 

Mr.  Beach. — Will  you  permit  me  to  say  to  the  counsel  that  I  think  I  have 
the  support  of  an  objection  to  this  question,  and  while  it  is  always  a  very 
great  delight  to  me  to  listen  to  the  gentlemen,  it  is  difficult  for  me  to  reply  to 
him,  and  I  do  not  want  to  be  called  upon  to  reply  to  another  argument  except 
as  a  matter  of  courtesy. 

Mr.  Emrts. — Now,  I  will  make  a  proponition  of  my  own.  I  have  read  to 
your  Honor  this  evidence  which  followed  what  my  learned  friend  baa  said. 
When  I  said,  *'We  don't  want  the  article,"  I  meant  to  say.  We  are  not 
putting  in  proof  here;  if  yoncontinue  to  put  in  that  proof  here,  we  want  the 
article  you  are  after,  put  in  proof.  Now,  sir,  as  I  understand,  this  plaintiff 
and  his  counsel  refuse  to  produce  that  paper  according  to  that  promise,  I 
move  to  strike  out  every  particle  of  this  witness'  evidence  that  relates  to  the 
subject  of  the  WoodhuU  scandal,  from  beginning  to  end. 

Mr.  Beach. — In  other  words,  if  your  Honor  please,  when  we  prove,  upon 
an  allusion  made  to  that  article,  the  declaration  of  Mr.  Beccher — '*  that  will 
ruin  me  " — and  when  he  enters  into  devices  with  this  witness  for  the  purpose 
of  avoiding  that  ruinous  effect  upon  himself,  that  must  be  stricken  out  unless 
we  produce  that  paper. 

Mr.  Evarts. — That  was  my  motion. 

Judge  Neilson. — I  could  not  grant  that  motion  without  selecting  the 
particular  passages  which,  perhaps,  in  the  paper  ought  to  be  stricken  out; 
but,  under  all  the  circumstances,  regarding  this  as  a  misapprehension,  the 
paper  will  be  regarded  as  before  the  court ;  and  you  (Mr.  Evarts)  can  read  it ; 
and,  if  they  do  not  produce  it,  then  you  can  read  it  from  the  printed  paper. 

Mr.  Fallerton. — I  hope  your  Honor  will  draw  a  distinction  between  the 
article  in  tlie  paper  and  that  part  of  it  to  which  reference  was  made  by  me 
in  this  examination. 

Judge  Neilson. — ^Yes,  sir. 

Mr.  Fullerton. — It  don't  follow  that  a  volume  shall  come  in  evidence  be- 
cause a  paragraph  was  alluded  to. 

Judge  Neilson. — Well,  he  will  first  read  that  paragraph  that  points  to 
your  evidence ;  and  he  shall  exercise  his  judgment  in  regard  to  reading  the 
whole  of  it. 

Mr.  EvartB. — ^We  shall  read  all  that  which  relates  to  your  story  of  Mr. 
Beecher,  in  regard  to  the  conversation. 

Mr.  FuUerton. — You  propose  to  do  it  I  I  don't  understand  the  counsel 
on  the  other  side  shall  determine  what  he  shall  do. 

Mr.  Emrts. — Of  course. 

Judge  Neilson. — Aa  the  paper  was  referred  to,  a  story  was  referred  to, 
be  may  read  so  much  of  it  as  covers  those  two  considerations. 
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AFTERNOON  SESSION. 

Francis  D.  Moulton  recalled,  and  the  cross-examiDation  resumed. 

Mr.  Tracy. — Do  you  know  when  it  was  that  you  had  your  first  interriew 
with  Mr.  Beecher,  after  the  publication  of  the  Woodhull  scandal?  A,  No; 
precisely  the  date,  sir,  no;  shortly  after. 

Q.  Can  you  tell  about  how  long  ?    A.  I  don't  remember. 

Q.  Whether  it  was  a  week  or  a  month,  or  two  weeks  or  ten  days  t  A.  It 
was  not  a  month,  sir,  1  think. 

Q.  Was  it  two  weeks  ?  A.  I  had  an  interview  with  him,  I  think,  preced- 
ing the  interview  that  I  had  between  Tilton  and  Mr.  Beecher  and  myself. 

Q.  Of  which  you  have  spoken  ?     A.  Yes,  sir. 

Q.  Can  you  state  with  any  definiteness  when  you  had  your  first  interview  t 
A.  I  can  not  state  precisely  sir ;  no. 

Q.  Was  it  the  same  day  that  the  scandal  was  first  published  ?  A  I  dont 
remember  that.     It  was  after  the  scandal  was  published. 

Q.  I  know ;  now,  was  it  a  week  or  ten  days,  of  what  ?  A.  Mr.  Tracy,  I 
would  tell  vou  if  I  recollected,  but  I  don't. 

Q.  Can't  you  approximate  within  a  time — from  one  to  two  weeks  t  A.  I 
think  it  was  within  a  week.     I  don't  remember  the  day  that  it  appeared. 

Q.  Can  you  fix  the  time  when  the  interview  to  which  you  have  referred 
on  your  direct  examination  as  occurring  at  your  house,  between  yourself  and 
Tilton  and  Beecher— can  you  tell  when  that  was  ?  A.  It  was  on  election 
day,  I  think,  sir. 

Q.  Between  yourself  and  Beecher  and  Mr.  Tilton  !  A.  Yes,  sir.  I  think 
it  was  on  electitm  day. 

Q.  Did  I  understand  you  to  say  that  at  that  interview  Mr.  Tilton  bad  a 
statement  written  and  which  he  asked  Mr.  Beecher  if  he  could  stand  that  he 
could  stand  anything  f    A.  Oh  !  no. 

Q.  That  is  another.  Now  I  read  an  extract  from  what  is  known  as  the 
Woodhull  scandal.  ** My  friend" — meaning  you,  for  they  have  used  youx 
name  before — **My  friend  took  a  pistol" 

Mr.  Beach. — One  moment,  sir, 

Mr.  Tracy. — Well,  I  read  the  passage.     **My  friend  took  a  pistol  " 


Mr.  Beach. — One  moment,  sir.  I  do  not  think  that  it  should  be  assumed 
that  the  gentleman  reads  from  what  is  called  the  Woodhull  scandal. 

Mr.  Tracy. — The  paper  is  before  the  court.  The  court  will  take  judicial 
notice  whether  it  is  or  not. 

Judge  Neilson. — The  gentlemen  can  say  whether  they  know  that  is  the 
paper.     If  they  do,  I  think  we  can  take  that  to  save  time. 

Mr.  Evarts. — Mr.  Morris,  just  look  at  that  newspaper  and  see. 

Mr.  Morris. — Well,  I  can  not  tell. 

Mr.  Evarts. — Well,  then  we  will  go  on.  They  say  they  can  not  tell  any- 
thing about  it. 

Mr.  Fullerton. — No;  we  don't  say  that. 

Mr.  Evarts. — We  read  from  Woodhull  and  Claflin^B  Weekly  of  May  17, 
1878,  a  paper  which  is  a  republication  of  the  issue  of  that  date,  of  the  pub* 
UcatioD  of  November,  187d 
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Jfr.  Shearman. — I  have  here  the  original  paper  of  November  2d,  1872, 
although  it  is  a  little  more  convenient  to  read  from  the  other  one. 

Mr.  EvarU.—''  New  York,  November  2d.  1872." 

Mr,  Shearman, — That  is  the  original  paper.  * 

Judge  Neilson. — There  seems  to  be  no  doubt  about  that. 

Mr,  Kvarts. — This  is  more  convenient  to  take  to  the  witness,  I  suppose. 
This  purports  tn  be  a  republication  of  the  whole  article.  It  is  not  a  rewme 
of  any  kind. 

Mr.  Tracy, — I  begin  to  read  the  extract  again  :  **I  went  to  him  and 
stated  the  case  fully.  We  were  both  members  of  Plymouth  Church.  My 
friend  took  a  pistol  and  went  to  Mr.  Beecher.  and  demanded  the  letter  of 
Mrs.  TiltoD,  under  penalty  of  instant  death."  [To  the  witness.]  Did  you 
do  that  ?    A.  Did  I  do  what,  sir  t 

Q    What  is  stated — what  I  just  read  ?    A.  Demanding 

Q.  Tes :  is  that  statement  true  ? 

Mr.  Morris. — Is  that  to  be  gone  oxer  again  ? 

Mr.  FuUertoii. — That  very  question  was  put  to  him. 

Judge  Neilson. — He  has  given  all  the  particulars;  but  you  can  ask  him 
the  question,  although  he  has  sworn  that  it  is  not  so. 

Mr.  Morris. — Yes,  sir;  he  has  been  asked  the  very  question. 

Mr.  Tracy, — I  did  not  understand  your  Honor. 

Judge  Neilson — He  has  gone  over  that  ground  fully  and  particularly, 
and  given  us  word  for  word  all  about  it. 

Mr.  Bmrts. — We  will  see,  if  your  Honor  please. 

Mr,  Tracy, — He  has  said  that  he  never  had  any  such  transaction.  Now,  I 
am  reading  from  the  paper  itself,  and  asking  him  if  it  is  true. 

Judge  Neilson — What  I  mean,  to  say  is  this,  that  he  has  stated  that 
interview  circumstantially  and  in  detail,  the  conversation,  the  circumstance  of 
the  pistol  and  how  he  recollects  it. 

Mr.  EvarU. — We  do  not  propose  to  renew  that. 

Mr.  Morris. — And  beyond  that,  he  denies  that  very  fact  in  his  testimony. 
He  has  been  asked  in  regard  to  that  very  fact. 

Mr.  Evarts, — We  do  not  propose  to  renew  that  matter.  We  have  now  got 
the  paper  before  him,  and  we  read  that  statement  from  the  paper  as  it  is,  and 
ask  him  if  it  is  true. 

Judge  Neilson. — Well,  you  can  ask  him  that. 

Mr.  Beach. — No,  sir.  The  peculiarity  of  this  proceeding  on  the  part  of 
^he  counsel  is  that  they  do  not  ask  the  witness  simply  whether  that  fact  is 
.rue,  but  they  are  attempting  to  draw  in  this  paper,  this  publication,  by  as- 
Buming  to  read  from  the  publication — from  the  paper  of  Woodhull  &  Olaflin. 

Mr.  Ecarta. — Precisely. 

Mr.  Beach. — Now,  sir,  we  do  not  want  our  silence  to  be  assumed  as  ap- 
proving that  statement  of  the  counsel. 

Judge  Neilson. — The  form  of  the  question  is  unnecessarily  hoetilo. 
This  witness  should  be  treated  as  every  other  witness,  and  there  may  be  wit- 
nesses about  whom  I  shall  have  a  good  deal  of  solicitude.  It  is  a  question 
that  bristles  with  hostility.    Can't  you  put  it  in  a  different  form  t 
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Mr,  Tracy, — I  don't  know  how  I  can  put  it  in  a  different  form,  except  to 
read  the  extract  and  ask  him  if  it  is  true. 

Mr,  Beach, — I  object  to  their  reading  the  extract  from  anything. 

Judge  Neilson. — ^You  can  ask  him  if  he  did  that. 

Mr,  Fullertou, — That  they  have  asked  him. 

Mr,  Beach. — Let  them  ask  it  again. 

Mr.  Tracy, — ^I  ask,  then,  witness,  if  you  did  what  is  there  stated  t 

Mr,  Morris. — We  object  to  that.  You  may  ask  what  he  did,  but  what  is 
there  stated  I  don't  care  anything  about. 

Mr,  Beach. — The  counsel  does  not  follow  the  instructions  of  your  Honor 
in  putting  the  question. 

Judge  Neilson. — He  gave  us  to  understand  that  he  could  not, 

Mr,  Morris. — Well,  he  can. 

Judge  Neilson. — I  do  not  think  on  a  cross-examination  he  is  bound  by 
the  simple  form  of  asking  what  he  did,  because  he  has  told  that  on  the  direct* 

Mr.  Morris. — He  may  ask  if  he  did  so  and  so,  not  what  is  there  stated. 

Mr.  Evarts, — That  is  exactly  what  we  are  asking,  if  he  did  what  was 
there  stated  ? 

Mr.    Fullerton, — How  does  it  appear  that  it  is  there  stated  ? 

Mr.  Evarts. — We  have  just  read  it. 

Mr.  Fullerton. — You  have  no  right  to  read  it.     It  is  not  in  evidence. 

Mr.  Evarts, — Yes,  your  Honor  has  said  that  it  is  before  the  Court, 

Mr,  Fullerton. — Who  brings  it  before  the  Court  ?  We  have  it  before  the 
Court,  it  is  true,  but  it  is  not  in  evidence. 

Judge  Neilson. — One  at  a  time,  gentlemen.  The  paper  is  brought  be- 
fore the  Court  under  very  peculiar  circumstances  owing  to  the  evidence  that 
has  been  received  and  some  misapprehension  as  to  the  duty  of  putting  it  in, 
and  therefore  it  was  that  I  thought  it  proper  to  regard  it  as  before  the  Court 
and  allow  them  to  read  it. 

Mr,  Fullerton. — Now,  if  your  Honor  please,  let  us  have  a  proper  under- 
standing in  regard  to  it. 

Judge  Neilson. — That  is  just  the  point. 

Mr.  Fullerton, — Can  it  be  pretended  by  the  other  side  that  they  can  put 
the  whole  of  that  publication  in  evidence  because  a  specific  charge  in  it  was 
alluded  to  in  the  direct  examination  of  the  witness  a  few  days  since. 

Judge  Neilson. — No. 

Mr.  Fullerton. — That  being  so,  let  us  proceed  a  step  further  then.  This 
part  that  they  now  pretend  to  read  is  not  in  evidence  under  that  ruling.  If 
anytlung  is  in  evidence  which  is  contained  in  that  paper  it  is  the  charge 
against  Mr.  Beecher,  and  that  alone,  and  now  they  do  not  propose  to  read 
that  charge  against  Mr.  Beecher,  but  they  propose  to  read  something  else, 
which  something  else  is  not  in  evidence,  because  the  whole  paper,  as  a  pro- 
duction, is  not  in  evidence.     It  is  very  clear,  sir,  it  seems  to  me. 

Judge  Neilson. — Then  the  orderly  way,  you  think,  would  be  for  them  »o 
read  first,  under  this  permission  given,  what  is  supposed  to  be  applicable,  and 
then  to  interrogate  the  witness. 

Mr.  FuUtrton,—They  should  read  that  which  is  within  your  Honor's  ruling, 
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whatever  that  may  be,  and  nothing  beyond  it,  because  there  is  nothing 
plainer  than  a  single  paragraph  having  been  read  from  a  paper  it  does  not 
follow  that  the  whole  production  is  in  evidence. 

Mr,  iforrM.— That  question  was  not  answered. 

Mr.  Fvllerton. — 1  know  it  was  not  answered. 

JuDGK  Neilbon. — What  constrained  the  court  to  let  in  that  paper  was  th« 
suggebtion  that  it  revealed  the  scandal  and  contained  a  story,  which  story  had 
been  referred  to  by  the  witness  in  his  previous  examination. 

Mr,  Fullerton. — The  question  put  to  the  witness  was  whether  in  that  pro- 
duction there  was  a  cliarge  of  illicit  intercourse  on  the  part  of  Mr.  Beecber 
with  a  lady  therein  named.     That  was  the  question. 

Mr,  EvarU, — By  us  ? 

Mr.  Fullerton. — No,  by  us. 

Ml*.  Evarts. — We  are  not  putting  your  question  over  again. 

Mr.  Fullerton. — ^I  know  it,  but  I  am,  for  the  purpose  of  illustrating  my 
argument. 

Judos  Neelson.  — ^I  propose  that  you  read  such  part  of  the  paper  as  yon 
deem  material,  and  then  interrogate  him. 

Mr.  FuU^rton. — Such  part  of  the  paper  as  they  deem  material  ? 

Judge  Neilson. — Well,  within  the  sense  that  we  are  acting,  as  to  the  story 
and  the  charge. 

Mr.  Fullerton. — The  charge  against  Mr.  Beecher  ? 

Mr,  Evarta. — ^As  to  the  story  that  this  witness  has  spoken  of,  as  the  subject 
of  conversation  between  him  and  Mr.  Beecher. 

Judge  Nbilson. — Yes,  sir;  now,  read  such  part  of  it  as  you  understand 
covers  that. 

Mr.  Fullerton. — ^I  supposed,  sir,  that  they  were  to  read  such  parts  as  the 
court  understands  cover  it. 

Judge  Neilsoic. — I  say  the  story  and  the  charge. 

Mr.  Fullerton. — Your  Honoris  understanding  and  my  friends'  understand- 
ing on  the  other  side  would  be  two  things. 

Mr.  Evarts. — How  are  we  to  come  together  ? 

Mr.  Beach. — ^I  ask  that  you  submit  to  us  what  you  propose  to  read. 

Judge  Neilson. — Yes,  that  would  be  proper. 

Mr.  Tracy. — ^I  propose  to  read :  "I  had  one  friend" — t?uU  [handing  the 
paper  to  Mr.  Beach]. 

Judge  Neilson. — ^Well.  proceed  and  read  it,  gentlemen. 

Mr.  Beach. — I  think  it  more  proper,  sir,  that  your  Honor  should  look  at 
this  than  that  I  shouM.      I  have  marked,  sir,  the  point. 

Judge  Neilson. — Have  you  marked  the  point  that  they  propose  to  read  t 

Mr.  Beach. — Yes,  sir. 

Mr.  Evarts. — ^It  is  Mr.  Beach's  marking. 

Mr.  Beach. — What?  Mr.  Beach's  marking?  It  is  marked  under  the 
direction  of  Mr.  Tracy. 

Mr.  -fiSwr^.— Well,  I  say. 

Mr,   Beach. — It  purports  to  be   an  interview  between  a    reporter  and 

Mrs.  Woodhull,    commencing  there  and  ending  the  third  page  from  there 
48—1. 
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[indicating  the  portion  referred  to],  and  I  object  to  it  as  incompetent  and 
immateriid. 

JuDOB  Nbilsok. — Mr.  Tracy,  you  have  it  before  you ;  what  part  do  you 
propose  to  read  ? 

Mr,  Tracy, — The  part  beginning  with  "Reporter." 

JuDOB  Neilson. — On  the  second  page  f 

Mr.  Tracy. — I  don't  know  what  page  it  is  on. 

JxTDOB  Nbilson. — ^Wcll,  the  second  page  in  this  book.  Down  to  what 
point  ? 

Mr,  Tracy, — ^Down  to  the  end  of  that  interview. 

Mr,  Beach, — The  third  page  from  that. 

Judge  Neilaon. — Including  the  letter  of  a  third  person  here  ? 

Mr,  Beach. — Including  everything,  sir. 

Mr,  Tracy, — ^We  don't  care  about  the  third  person's  name,  your  Honor. 
It  will  take  some  little  time  to  go  over  that  and  select  out,  perhaps  the  names 
of  third  parties.  We  want  the  story  simply  as  it  relates  to  Mr.  Beecher  and 
the  witness  and- Mr.  Tilton,  as  told  there. 

Mr,  EtarU. — We  want  what  formed  the  basis  of  the  conversation,  which 
this  witness  has  detailed,  between  him  and  Mr.  Beecher. 

Mr.  Beach.  -The  difficulty  is  to  ascertain  what  that  is. 

Judge  Neilson. — That  is  the  difficulty.  Here  is  a  reference  in  the  third 
column  of  the  fourth  page  to  Mrs.  Tilton.  I  can  not  conceive  that  any 
evidence  we  have  had  would  justify  the  reading  of  that,  or  that  it  is  material, 
what  this  writer  says  about  Mrs.  Tilton.  That  was  not  the  subject  of  dis- 
cussion between  the  witness  and  the  defendant. 

Mr,  Tracy, — ^Itwill  take  so  long,  your  Honor,  to  go  over  that  and  pick  out 
the  different  paragraphs,  perhaps,  that  relate  strictly  to  the  parties  here,  that 
I  had  better  move  to  another  part  of  the  cross-examination  and  renew  this. 

Judge  Neilson. — ^I  think  so,  and  mark  the  specific  passages,  in  brief. 

Mr,  Tracy. — My  plan  of  examination  was  to  read  now  the  paragraphs  that 
related  strictly  to  the  parties  and  to  this  witness.  I  did  not  propose  to  read 
anything  that  did  not  relate  to  their  witness,  and  finish  my  cross-examina- 
tion of  him  on  that  subject,  and  then  at  our  leisure  put  in  such  parts  of  the 
paper  as  T^e  desired  to  have  in.  That  was  the  plan  that  I  originally  marked 
out  for  myself. 

Judge  Neilson. — Haven't  you  the  examination  of  the  witness  before  you 
already  on  these  very  points  f 

Mr,  Eoarta, — Not  with  this  paper  before  us.  We  can  proceed  with  some- 
thing else. 

Judge  Neilson. — ^Well. 

Mr,  Tracy, — ^That  is  the  way  I  originally  proposed  to  do  it. 

Judge  Neilson. — Proceed  to  some  other  subject  and  dissect  this  at  your 
leisure. 

Mr.  Tracy, — We  can  renew  this  just  as  well. 

Judge  Neilson. — ^And  use  as  little  of  it  as  you  can  help.  It  is  like  medi- 
cine.    Don't  take  too  much  of  it ;  it  is  unpleasant.     Go  on,  Mr.  Tracy. 

Mr.  Fullerton, — We  object  that  the  medicine  don't  suit  the  disease  at  alL 
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I£r.  Trncy. — ^That  you  can  only  teH  by  trying.    That  is  the  way  the  doctors  do. 

Mr,  FuUerton. —Thtii  is  the  way  lawyers  do  sometimes,  but  I  guess  doctors 
don't,  who  understand  themselves. 

Mr,  Tracy. — Now,  Mr.  Moult  on,  will  you  tell  us  what  source  of  revenue 
Mr.  Tilton  had,  to  your  knowledge,  from  January  Ist,  1871,  down  to  May 
1st,  1874  ?     A.  What  source  of  revenue  ? 

Q.  What  source  or  sources  of  revenue  he  had,  to  your  knowledge,  from 
January  1st,  1871  to  May  Ist,  1874?  A.  He  had  on  deposit  with  Woodruff  & 
Robinson  some  money,  sir.  lie  had  the  subscriptions  to  Th^  Goblen  Age^  and  he 
had — when  I  speak  of  subscriptions,  I  mean  the  capital  stock  of  The  Ghlden  Age, 

Mr.  EvarU. — Contributions?  A.  Yes,  sir;  contributions,  that  is  a  better 
word;  and  then  the  subscriptions  to  The  OoUlen  Age^  an  income  from  the 
paper,  sir;  and  he  had  also  $7,000  from  Mr.  Bowen;  and  from  May  3d, 
1873,-1  think  that  was  the  date,  May  3d,  1873, or  May  2d,  1873,— the  $5,000, 
which  he  didn't  know  anything  al)out,  however. 

Mr.  Beach. — He  Ls  giving  the  capital  instead  of  sources  of  revenue. 

Mr.  Tracy. — He  is  not  giving  the  sources  of  income.  I  move  that  the  last 
answer  of  the  witness  be  stricken  out. 

Judge  Neilson. — The  words  "  he  did  not  know  anything  about  it "  are 
stricken  oul. 

Mr.  Tracy. — That  $5.000 — you  refer  to  the  $5,000  wliich  came  from  Mr. 
Boecher  ?  A.  I  refer  to  the  $5,000  that  Mr.  Beecher  gave  to  me  for  him ; 
yes,  sir. 

Q.  Have  you  named  now  all  the  sources  of  revenue  that  he  had,  to  your 
knowledge  ?  A.  I  don't  know  whether  the  book,  sir.  was  issued — **  Tempest 
Tossed  "  was  issued  before  May  1st,  1874.  or  not — whether  he  had  finished  it. 

Q.  Well,  do  you  know  whether  he  had  received  any  income  from  it  be- 
fore May  Ist,  1874  ?  A.  I  don't  know  whether  he  had  received  any  monc} 
from  that  or  not. 

Q.  Do  you  know  whether  he  received  any  income  from  The  Golden  Age^ 
or  whether  it  failed  to  pay  expenses  ?  A.  I  don't  know  tliat  of  my  own 
knowledge,  sir. 

Q.  Have  you  now  named  all  the  sources  of  income  that  Mr.  Tilton  had, 
to  your  knowledge  ?    A.  Of  income — ^I  think  I  have;  yes,  sir. 

Q.  Does  that  include  borrowed  money  ?    A.  From  me  ? 

Q.  From  anybody  ?  Does  it  include  your  borrowed  money  that  you 
loaned  him?  A.  I  don't  know;  I  have  not  mentioned  that,  sir;  there  was 
not  so  much  of  that,  I  find. 

Q.  In  additicm  to  what  you  have  mentioned,  were  your  loans  to  him  ?  A. 
Yes,  sir. 

Q.  Had  he  any  other  source  of  income  to  your  knowledge  ?  A.  Not  that 
I  know  of. 

Q.  No  other  loans  ?    A.  From  anybody  else  ? 

Q.  Yes,  sir.     A.  Not  that  I  know  of. 

Q.  No  other  funds  applied  to  the  support  of  The  Oolden  Age  t  A.  None 
that  I  know  of. 

Q.  What  amount  of  income  did  he  receive  from  your  loans?    A.  I  have 
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bad  it  examined,  sir,  and  I  can  not  determine  tbat.  I  had  our  accountant — 
I  told  Mr.  Porter  that  I  would  have  him  look  over  the  books,  but  there  is 
nothing  by  which  I  could  be  guided,  sir. 

Q.  Have  you  brought  your  books  here  f  A.  No,  I  have  not  brought  the 
books  here. 

Q.  I  ch ought  you  were  to  bring  the  books  here  of  Woodruff  and  Robin- 
sons. Do  you  know  of  his  having  any  income  from  lectures  during  that 
period  ?  A.  Yes,  he  did,  I  believe,  have  income  from  lectures,  which  I  did 
not  recall  when  I  answered  your  question. 

Q.  How  much  ?    A.  I  don't  know. 

Q.  What  years  ?  A.  My  impression  is  that  he  lectured  in  the  beginning 
of  1871,  sir,  and  in  the  winter  of  1871  and  the  spring  of  1872;  I  think  so; 
I  won't  be  certain  about  that. 

Q.  Now,  do  you  know  whether  his  lecture  seasons  did  or  did  not  produce 
any  income  ?    A.  They  did  produce  some,  sir ;  I  don't  know  how  much. 

Q.  You  do  not  know  how  much  ?    A.  No. 

Q.  Now,  have  you  named  all  ?    A.  I  think  I  have,  sir,  as  far  as  I  recollect. 

Q.  Were  your  firm  his  bankers  during  this  time  ?  A.  He  had  mcmey  on 
deposit,  sir,  with  our  firm. 

Q.  Had  he  any  other  bank  account  to  your  knowledge  f  A.  I  don't 
know  that  he  had. 

Q.  How  did  that  account  stand  in  April — 2d  or  5th,  is  it,  when  he  re- 
ceived and  deposited  with  you  $7,000  ? 

Mr,  Fullerton. — That  appears  by  the  account  itself,  sir. 

JuDOE  Nbilson. — There  are  both  accounts  there. 

The  Witness, — I  can  not  state  from  memory,  sir. 

Mr.  Tracy. — I  will  show  you  the  account.  How  often  had  you  loaned 
him  money,  should  you  say,  during  this  time  ?    A.  Not  very  often,  sir. 

Q-  Loaned  it  on  his  application  f  A.  Sometimes  I  asked  him  if  ho 
wanted  any  money. 

Q.  And  if  he  said  he  did  yon  loaned  it  to  him,  did  you  f  A.  Yes,  sir; 
generally. 

Q.  What  amounts  have  you  loaned  him  f 

Mr.  FuUerton. — ^That  is  all  gone  over,  sir. 

JuDOB  Neilson. — Yes,  sir;  **  When  he  wanted  money  I  gave  it  to  him,* 
he  said,  ''  and  generally  in  currency." 

The  Witness. — ^Mr.  Porter  asked  me  if  it  exceeded  $5,000,  and  I  answered 
him  no,  Mr.  Tracy. 

Mr.  Tracy. — ^In  the  aggregate  ?  A.  Yes,  nr,  he  asked  me  if  it  exceeded 
$5,000  in  the  aggregate. 

Q.  Now,  I  ask  you  what  is  the  largest  amount  you  loaned  him  at  any  one 
time  ?    A.  I  don't  recollect. 

Q.  Were  these  loans  independent  of  your  contribution  f    A.  Yes,  sir. 

Q.  How  large  is  the  largest  amount  you  recollect  of  loaning  him  at  any 
one  time  ?  A.  I  don't  recollect,  sir,  anything  about  it,  what  was  the  largest 
amount. 

Q.  Do  you  recollect  of  loaning  him  as  high  as  $500  dollars  at  any  one  timet 
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Mr,  Morris. — Your  Honor,  is  this  to  be  gone  over  again  ?  It  has  all  been 
gone  over  with  particularity. 

Mr,  Tracy. — It  has  been  gone  over  just  as  every  other  subject  has  been 
gone  over. 

Mr.  FuUerton, — That  is  so. 

Mr,  Tracy, — Judge  Porter  asked  one  or  two  questions  about  the  fact 
whether  he  had  loaned  him  money. 

JuDaB  Neilson. — Oh!  more  than  one  or  two  questions ;  he  examined  him 
as  much,  I  think,  as  in  his  judgment  the  point  called  for. 

Mr,  Tracy. — Our  recollection  is  that  he  only  asked  him  as  to  the  aggre- 
gate amount  and  nothing  as  to  the  details.  That  is  our  recollection  on  our 
side. 

Mr,  Morris, — It  is  a  mistake. 

Judge  Neilson. — He  exercised  his  judgment.  He  asked  him  as  to 
loans. 

Mr,  Tracy. — So  Judge  Porter  touched  on  every  point  generally. 

JuDQE  Neilson. — I  said  you  could  ask  him  this  question.  Perhaps  that 
will  satisfy  you. 

Q.  Can  you  state  whether  you  ever  loaned  him  as  high  as  $500  at  any  one 
time  ?  A.  I  can  not,  sir;  but  lean  state  that  I  never  loaned  him  to  exceed 
$500,  I  think,  at  any  one  time. 

Q.  Will  you  look  at  the  account,  and  tell  us  whether  his  account  with 
Woodruff  and  Robinsons  was  overdrawn  at  the  time  he  received  the  money 
from  Bo  wen  ?  A.  It  would  appear  from  this,  sir,  that  the  account  was  over- 
drawn $564.39. 

Q.  At  the  time  he  received  the  $7,000  of  Bo  wen  ?  A.  It  would  appear  bo 
from  this,  sir. 

Q.  Now,  sir,  from  the  account  when  was  that  $7,000  exhausted,  and  the 
entire  amount  in  your  firm^s  hands  belonging  to  him  exhausted  ? 

Mr,  FuUerton, — I  dislike  to  trouble  your  Honor  with  objections,  but  it 
does  seem  to  me  that  this  is  a  waste  of  time.  There  are  the  figures  which 
prove  whatever  they  do  prove,  and  there  is  no  necessity  for  any  one^s  swear- 
ing to  them. 

Mr,  Morris. — The  account  has  been  read  in  evidence  Mr.  Tracy. 

Mr,  Tracy. — Well,  but  the  balances. 

Mr,  Morris. — Yes,  the  balances,  every  item  of  the  account,  both  sides. 

Judge  Neilson. — You  might  substitute  the  word  **  withdrawn  "  for  '*  ex- 
hausted." 

Mr,  Tracy. — Yes,  the  stenographer  may  change  the  question. 

The  Witness. — Shall  I  add  it  up  to  answer  your  last  question  ? 

Mr,  Tracy, — Yes,  if  it  will  not  take  too  long.  Don't  it  show  readily  ? 
A.  No,  it  don't  show  readily. 

Judge  Neilson. — When  was  the  whole  amount  withdrawn  ?  That  is  the 
last  question.    A.  The  account  seems  to  be  closed  on  April  21st. 

Mr,  Tracy. — When  was  the  last  item  withdrawn ;  when  did  he  draw  the 
last  item  of  that  a(^unt  ?  A.  $170.48  seems  to  have  been  drawn  here  on 
April  21st,  1873. 
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Q.  Wlien  was  the  next  to  the  last  item  drawr  ?  A.  December  2l8t — De- 
cember 27th,  according  to  this  account — $600. 

Q.  Now,  will  you  tell  us  whether  that  did  not  withdraw  the  entire  account  f 
A.  The  account  seems  to  have  been  balanced  on  April  2l8t,  1873. 

Q.  I  ask  you  to  tell  us  whether,  when  he  drew  on  the  27th  of  December, 
the  draft  on  you,  he  had  anything  remaining,  and,  if  so,  how  much  ?  A. 
When  he  drew  the  draft  on  the  27th  of  December  ? 

Q.  Yes,  sir  ?  A.  I  wish  Mr.  Shearman  would  add  this  up;  I  can  not  see; 
my  eyesight  is  not  good  enough. 

Mr,  Evarts. — We  will  verify  it. 

The  Witness. — I  can  hardly  see,  sir. 

Mr.  Tracy. — Very  well,  sir,  pass  it  back;  we  will  do  that.  [Taking  the 
account  from  the  witness.] 

The  Witness. — The  account  is  as  it  stands.  I  don't  know  anything  about 
it  further  than  that. 

Q.  What  source  of  income  had  Mr.  Tilton  from  January  1st,  1873,  to  the 
receipt  of  the  $."5,000  by  you  from  Mr.  Beecher  in  May,  1873?  A.  I  don't 
know  that  he  had  any,  sir,  except  from  The  Golden  Age — whether  that  paid 
or  not — the  receipts  from  that. 

Q.  That  you  don't  know  ?    A.  No;  I  don't  know. 

Q.  Did  you  loan  him  any  money  during  that  time  ?  A.  I  don't  recollect 
that  I  did,  sir.  ' 

Q.  Did  any  one  else  contribute  any  money  to  him  during  that  time  to  your 
knowledge — during  that  period  ?    A.  Not  to  my  knowledge;  no,  sir. 

Q.  You  had  an  interview,  you  say,  with  Mr.  Beecher  on  the  subject  of  this 
$5,000  before  you  received  it  from  him  ?    A.  Yes,  sir. 

Q.  Do  you  remember  where  that  interview  was  ?  A.  Well,  there  were  in- 
terviews at  my  house  about  it. 

Q.  You  say  interviews  ?    A.  Yes,  sir. 

Q.  More  than  one  ?    A.  I  think  there  was  more  than  one;  yes,  sir. 

Q.  Having  reference  to  this  $5,000  ?  A.  Having  reference  to  help  for 
The  Golden  Age. 

Q.  Well,  I  am  talking  about  the  $5,000  now.  A.  Yes;  I  think  there  was 
more  than  one  with  reference  to  the  $5,000. 

Q.  At  either  of  those  interviews  did  you  present  to  Mr.  Beecher  drafts  or 
checks  of  any  person,  saying  to  him  in  substance,  '*Thi8  is  friendship;'' 
'*This  is  what  I  call  friendship  ?'•    A.  I  don't  remember  that  phraseology,  sir. 

Q.  Well,  did  you  show  him  drafts  from  any  person  which  you  had  received 
as  a  contribution  to  The  Golden  Age,  or  to  Theodore  Tilton,  either  ?  A.  If 
you  will  allow  me,  sir,  I  will  tell  you  as  nearly  as  I  recollect  what  I  did  show 
him. 

Q.  Yes,  sir.  A.  There  was  a  friend  of  mine,  and  of  Mr.  Tilton,  who  sent 
me  either  a  check  or  two  checks,  and  in  additicm  to  it  a  note,  I  forget  for 
how  much,  which  the  person  wanted  me  to  discount  and  use  as  I  saw  fit  for 
The  Ghlden  Age.     I  didn't  think  it  was  best  to  do  it,  and  returned  it. 

Mr.  Evarts, — What  you  told  Mr.  Beecher,  not  what  you  thought  ?  A.  I 
told  Mr.  Beecher  that  Mr.  Tilton  would  not  take  that  money. 
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Mr.  TVffcy.  -  What  was  the  aggregate?    A.  That  I  don't  remember,  sir. 

Q.  Don't  you  remember  anything  about  it  ?  A.  No ;  I  don't  recollect 
about  it ;  I  have  asked  about  it  since  to  find  out. 

Judge  Neilson. — You  showed  him  those  papers,  did  you  ?  A.  Yes,  sir, 
that  is  all;  I  don't  remember  anything  about  the  amount. 

Mr.  Tracy. — Do  you  remember  whether  it  was  as  high  as  $5,000?  A.  I 
don-t  recollect,  sir. 

Q.  Do  you  remember  whether  it  was  as  higli  as  (8,000  ?  A.  I  don't 
recollect. 

Q.  Was  there  more  than  one  draft  or  check  to  make  up  the  grpss  amount  ? 
A.  I  think,  sir,  that  there  were  two  pieces  of  paper;  I  think  there  was  one 
check  and  one  note. 

Q.  Whose  was  it  ?    A.  Shall  I  answer  that  question,  your  Honor  ? 

Judge  Neilson.' — It  don't  seem  to  be  material. 

Mr.  Eoarti^. — We  think  it  is  material,  if  your  Honor  please. 

Mr.  MorrU. — We  object. 

.Vr.  Evarts. — It  is  part  of  the  conversation  with  Mr.  Beecher, 

Judge  Neilson. — No  name  was  mentioned. 

Mr.  Eoarts. — He  does  not  say  that. 

Judge  Neilson. — It  does  not  appear  in  the  evidence  that  any  name  was 
mentioned. 

Mr.  EcarU. — Well,  we  ask  him  if  it  was,  and  if  the  name  was  mentioned 
to  Mr.  Beecher  ? 

Mr.  Morris. — ^We  object. 

Mr.  Ecarts. — We  infer  from  the  fact  that  Mr.  Tilton  said  he  would  not 
accept  it  fr«)m  that  source. 

Judge  Neilson. — I  do  not  think  the  name  is  material. 

Mr.  Tracy. — We  desire  to  have  all  the  conversation. 

Judge  Neilson. — You  can  have  all  the  conversation,  and  I  will  allow  you 
to  get  it.  Go  on  with  the  examination.  I  think  his  name  ought  not  to  be 
mentioned.     That  is  all. 

Mr.  Tracy. — You  say  you  showed  Mr.  Beecher  those  drafts?  A.  Yes, 
sir. 

Q.  Did  he  see  the  name  ?    A.  I  think  he  did. 

Q.  Was  the  name  mentioned  ?    A.  I  think  it  was. 

Judge  Nkilbon. — Then  you  can  give  it,  if  it  was  mtntioned  in  the  con- 
versation ? 

The  Witness. — Shall  I  give  it,  your  Honor  ? 

Judge  Neilson. — Yes,  if  it  was  mentioned  in  the  conversation,  you  can 
give  it. 

Mr.  Bench. — One  moment.  I  was  busy  and  I  have  not  particularly  under* 
stood  this  question,  but  do  not  think  it  follows,  because  immaterial,  imperti- 
nent, or  scandalous  or  offensive  matter  may  have  been  menti(med  in  that  con- 
versation which  has  no  connection  with  the  subject-matter  of  this  controversy, 
it  necessarily  comes  in  evidence.  If  needful  I  will  send  for  authorities  to 
satisfy  your  Honor,  that  where  one  party  calls  for  a  conversation  and  it  is 
given,  the  other  party  may  give  the  remainder  of  the  conversation,  so  far  as 
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it  is  material  to  explain  that  which  has  been  put  in  evidence,  but  it  does  not 
make  the  whole  matter  which  Mr.  Beecber  may  have  asserted  in  that  conver- 
sation materiaL 

Mr.  EDarts. — We  have  not  asked  him  about  Mr.  Beecher. 

Mr,  Beach, — I  don't  know  what  the  conversation  was,  that  was  partica- 
larly  referred  to.  I  understand,  sir,  that  this  was  a  conversation  between 
Tiltou,  Moulton  and  Beecher  in  regard  to  a  contribution. 

Judge  Neilson.— No;  Tilton  was  not  present. 

Mr.  Beach, — Moulton  and  Beecher.  Tilton  was  not  then  present.  Well, 
even  if  he  had  been  present  it  would  make  no  difference.  A  declaration  of 
Mr.  Beecher  in  regard  to  a  third  person 

Mr.  Evarts,  —We  have  not  asked  for  Mr.  Beecher's  declaration ;  we  are 
not  asking  for  Mr.  Beecher's  declaration. 

Mr,  Beach, — What  is  it  your  are  asking  ? 

Mr.  Ecarts, — We  are  asking  what  this  witness  said  to  Mr.  Beecher. 

Mr.  Beach, — That  don't  make  any  difference,  sir,  whether  it  was  said  by 
one  party  or  the  other;  it  is  totally  immaterial. 

Judge  Neilson.  —It  appears  that  a  third  person,  acting,  perhaps,  in  the 
interest  of  The  Qolden  Age^  sent  a  check  and  note  suggesting  that  the  note 
be  discounted  and  the  money  applied.  It  was  not  thought  wise  to  discount 
the  note.  Those  papers  were  sliown  to  Mr.  Beecher,  and  some  conversation 
had  in  respect  to  it.  The  question  was  whether  the  witness  did  not  say  to 
Mr.  Beecher,  in  reference  to  those  papers,  **that  is  friendship  indeed,"  or 
something  of  that  kind. 

Mr,  Ecarta, — Yes,  sir. 

Judge  Neilson. — The  whole  thing  is  collateral. 

Mr,  Beach,  —That  is  what  I  was  going  to  remark. 

Judge  Neilson. — It  don't  touch  the  issue  we  are  trying  at  all,  althongh 
it  may  have  some  bearing  upon  the  other  matter,  whether  Mr.  Tilton  had  any 
means  or  not. 

Mr,  Evarts, — We  do  not  regard  it  as  collateral.  It  your  Honor  will  al- 
low us  to  state  how  it  comes  in. 

Judge  Neilson. — Yes,  sir. 

Mr,  Evarts. — This  witness  has  undertaken  to  g^ve  the  interview  between 
him  and  Mr.  Beecher  which  led  to  Mr.  Beecher's  contribution  of  $5,000,  and 
the  instructions  concerning  it,  all  which  is  adduced  here  as  evidence,  in 
the  shape  in  which  he  has  presented  it  especially,  of  crimination  against  Mr. 
Beecher  l)y  that  contribution.  Now,  we  propose  to  show  what  did  pass 
between  this  witness  and  Mr.  B2echer  antecedent  to  his  payment  of  the 
$5,000,  and  the  witness  has  told  us  that  there  was  more  than  one  interview. 
Now  we  are  getting  at  those  interviews.  That  is  the  way  it  comes  in,  and  we 
propose  to  show  exactly  what  did  p?is8  between  this  witness  and  Mr.  Beecher, 
and  then  we  will  see  whether  tlie  c(mstruetion  that  has  been  put  upon  it  in 
what  has  already  been  given  is  the  true  one. 

Mr.  Beadir. — The  witness  has  given  no  construction  to  it;  he  has  merely 
related  interviews  which  have  been  called  for  by  the  counsel  upon  the  other 
side;  none  which  have  been  introduced  by  us  on  that  subject. 
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Jtfr.  EvarU,f—lsi  a  previous  interview.  On  your  own  evidence  he  gave  one 
of  the  interviews  that  preceded  the  $5,000. 

Judge  Neilson. — Now,  you  can  have  all  the  rest  of  that  interview,  if  all 
of  the  conversation  was  not  given. 

Mr,  Evarts, — We  can  have  the  preceding  interview  also.  The  res  to  be 
proved  is  what  passed  between  this  witness  and  Mr.  Beecher  that  bears  upon 
Mr.  Beecher's  contribution.  It  is  just  as  much  a  part  of  the  rea  if  it  happened 
in  a  conversation  prior  to  the  one  that  he  has  detailed.  I  submit  to  your 
Honor  that  that  is  very  clear. 

Mr,  Beach, — We  have  not  given  an  interview,  sir,  upon  that  subject,  I 
mean  the  subject  of  contributions  to  The  Golden,  Age,  or  the  revenues  of  The 
Golden  Age^  and  its  fortunes  in  any  particular,  sir.  We  gave  in  evidence  the 
interview  at  wliich  Mr.  Beecher  contributed  (5,000  for  some  purpose.  Now, 
all  of  that  interview  relating  to  the  subject  concerning  which  we  inquired,  of 
course  is  evidence,  we  gave  the  whole  of  it  I  suppose,  so  that  the  gentlemen 
are  satisfied  with  it. 

Judge  Neilson. — Also  a  prior  interview  when  it  was  stated  that  (5,000  on 
mortgage  could  easily  be  got. 

Mr,  Beach, — Yes,  sir.  Now  the  proposition  is  upon  their  part  to  prove 
another  interview  between  Mr.  Moulton  and  Mr.  Beecher  in  regard  to 
a  contribution  of  a  third  person  toward  The  Golden  Age,  which  was  re- 
jected. 

Mr.  Morris, — And  as  to  who  that  person  was. 

Mr.  Beach. — That  interview  is  not  competent  evidence  against  us. 
What  Moulton  and  Beecher  may  have  declared  in  the  interview  to 
which  we  have  not  directed  our  attention  is  competent  to  be  proven 
against  us. 

Judge  Neilson. — Everybody  will  agree  to  that.  Counsel  will  agree  to 
that,  of  course. 

Mr.  Beach, — Well,  if  they  concede  that,  they  concede  the  principle  which 
excludes  all  the  evidence  in  regard  to  this  interview. 

Judge  Neilson. — Unless  it  occurred  in  one  of  the  interviews  as  to  which 
you  inquired. 

Mr.  Beach. — Certainly;  they  don't  propose  that. 

Mr.  Evarts. — Does  your  Honor  say  we  can  not  show  interviews  between 
this  witness,  in  reference  to  this  transaction  which  he  undertook  to  carry  on 
and  conduct  ^ith  Mr.  Beecher,  and  that  they  can  pick  out  which  they  please, 
and  we  can  not  prove  tiie  others  ? 

Judge  Neilson. — I  mean  to  say  that  when  they  have  inquired  into  any 
conversation,  you  can  inquire  as  to  the  rest  of  it. 

Mr,  Evarts. — That  we  understand. 

Judge  Neilson. — I  mean  to  say,  also,  that  as  to  this  (5,000  or  the  raising 
of  it,  if  Mr.  Beecher  gave  any  instructions,  you  can  go  into  that;  as  to  the 
person  who  was  appointed  to  distribute  or  apply  the  money — that  is,  as  to 
the  act  of  a  third  |>ersou.  That  is  before  us  already.  This  discussion  came 
up  in  regard  to  the  name  of  that  third  person,  which  I  think  is  not  material. 
I  don't  see  why  it  is  material. 
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Mr,  Bt%rts, — Yes,  your  Honor  can  not  see  why  it  is  material  until  it  aj>- 
l)ear8  and  until  the  conversation  is  given.  Our  difficulty  is  this,  if  your 
Honor  please:  the  witness  is  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  and  we  undertake  to  examine  him  concerning  what 
was  actually  said  and  done  between  him  and  Mr.  Beecher.  Now,  there  is  no 
authority  that  I  know  of  that  can  absolve  him  from  telling  the  truth  as  it 
occurred. 

JuDQU  Nkilson. — He  don't  ask  to  be  absolved,  Mr.  Evarts,  and  it  is  not 
necessary  to  reiterate  the  form  of  his  oath;  of  coarse  we  know  that. 

Mr.  EvarU, — I  submit  to  your  Honoris  rebuke,  but  submit  that  I  am 
not  aware  of  any  rule  of  evidence 

Judge  Neilson. — It  does  not  follow  that  because  the  witness  swears  to 
tell  the  truth,  the  whole  truth,  that  he  is  therefore  to  tell  everything. 

Mr,  Ecarts. — Everything  that  is  pertinently  inquired  of. 

JuDSB  Neilson. — Exactly. 

Mr.  EcarU, — And,  therefore,  as  it  was.  How  can  it  be  predicted,  if  the 
interview  is  pertinent,  that  this  or  that  should  be  omitted  from  it  ? 

Judge  Neilson. — We  really  have  this  interview,  excepting  the  name  of 
a  third  person. 

Mr.  Evarts,  —We  haven't  the  whole  of  the  interview. 

Judge  Neilson. — Well,  I  think  we  will  take  the  rest  of  it;  yet  I  appeal 
to  you  whether  you  think  it  proper  that  this  third  person  should  be  named. 
If  you  say,  as  counsel,  that  he  should  be,  the  witness  may  name  him. 

Mr.  Emrts, — Very  well;  it  establishes  the  rule  of  evidence. 

Judge  Neilson. — Suppose  it  should  be  one  of  your  learned  associates, 
would  you  like  to  have  his  name  brought  in  here  ? 

Mr.  Evarts. — Your  Honor  is  assuming  that  there  is  something  discredit- 
able.    There  is  not  that  I  know  of. 

Judge  Neilson. — No,  sir;  I  am  assuming  that  gentlemen  may  have  pri- 
vate transactions  or  gifts  which  they  don't  wish  to  have  made  public. 

Mr.  Fullerton, — Especially  if  they  were  rejected. 

Judge  Neilson. — Do  you  say  it  is  material  ? 

Mr.  Evarts, — I  will  consult  with  my  associates.  Your  Honor  sees  the 
difficulty  that  where  we  are  dealing  with  material  and  important  interests  of 
people  in  litigation  we  can  not,  of  course,  always  exercise  that  degree  of 
courtesy  and  consideration  that  we  would  be  glad  to  do  in  reference  to  third 
persbns;  that  your  Honor  understands,  as  well  as  any  one  of  us  that  have  any 
experience  in  the  profession.  Of  course,  your  Honor  has  had  experience 
both  at  the  bftich  and  at  the  bar,  and  I  think  your  Honor  knows  that  the  bar 
never  do  desire  to  press  inquiries  that  they  do  not  regard  as  material,  I  mean  as 
affecting  third  persons.  We  are  not  satistied  with  the  condition  of  the 
matter  as  passing  between  this  witness  and  Mr.  Beecher,  as  it  stands  now. 

Judge  Neilson. — I  purpose  to  allow  you  to  take  the  rest  of  the  interview, 
because  so  much  of  it  has  been  given,  suggesting  to  your  own  consideration 
the  propriety  of  leaving  out  the  name  of  that  third  person. 

Mr,  Evarts, — Well,  perhaps  we  may  do  that. 

Judge  Neilson. — Yen  rar  come  to  an  end  in  that  way,  you  know. 
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Mr,  FuUerton, — Well,  I  don't  know  about  referring  the  propriety  of  that 
course  to  the  counsel  upon  the  other  side.  If  it  is  improper  in  your  Honor's 
judgment,  then  I  would  respectfully  ask  that  your  H(mor's  judgment  should 
be  carried  into  effect. 

Judge  Neilson. — I  generally  try  to  do  that. 

Mr.  Fullerton, — I  am  aware  that  your  Honor  generally  tries  to  do  that, 
and  that  your  Honor  generally  succeeds  also;  and  if  it  be  improper  to  give 
the  name  of  the  third  person,  then  it  ought  to  be  shut  out,  because  it  would 
not  make  it  any  less  improper  that  it  was  referred  to  counsel  on  the  other 
side  for  their  judgment  in  regard  to  it.  Your  Honor  will  perceive  this  con- 
Tersation,  a  part  of  which  they  have  called  out,  was  not  referred  to  by  the 
witness  upon  his  direct  examination.  It  is  not,  therefore,  within  the  rule 
which  your  Honor  has  suggested,  that  where  a  part  ot*  a  conversation  was 
called  for  by  ourselves,  they  have  a  right  to  the  balance  of  it.  It  is  not  that 
case. 

JUDQE  NeILSON. — No. 

Mr.  Fullerton. — But  it  is  a  question  where  they  call  for  another  conversa- 
tion upon  their  own  responsibility,  and  hence  it  is  collateral,  and  they  can 
not  dispute  it  hereafter  or  disprove  it  hereafter. 

JcDOE  Nbilson. — It  is  collateral  unless  it  took  the  form  of  instruction  in 
regard  to  the  use  of  this  money. 

Mr,  Fullerton. — Well,  sir,  it  does  not  take  that  form.  Let  us  see  just  how 
the  thing  stands;  they  say,  or  they  prove  by  Mr.  Moulton,  that  on  a  certain 
occasion  he  received  from  some  third  person,  whose  name  has  not  been  made 
known,  a  letter  containing  a  draft  and  a  check,  with  instructions  to  use  it  for 
the  benefit  of  The  Golden  Age,  and  that  Mr.  Tilton  said  he  would  not  have  it 
used  tor  The  Ooldeu  Age. 

Mr.  Evart^. — He  has  not  said  that. 

Mr.  Fullerton. — And  he  has  been  asked  whether  or  not  he  showed  these 
papers  to  Mr.  Beecher,  and  he  says  that  he  did.  Then  he  was  further  asked, 
was  the  name  of  the  person  attached  to  this  letter  used  in  that  conversiition  ? 
His  answer  was  in  the  affirmative.  They  call  for  that  name.  Now,  that  is 
the  question  before  the  court,  and  can  anybody  see  that  that  becomes  material 
in  this  controversy  ?  It  is  collateral  matter,  and  they  can  not  contra<lict  it. 
Even  if  the  name  should  be  given,  they  could  not  produce  the  person  for  the 
purpose  of  showing  that  it  was  untrue. 

Mr.  Evartn. — That  is  not  our  object. 

Mr.  Fullerton. — It  is  purely  collateral,  and  therefore  they  have  no  right  to 
it.  They  may  have  a  right  to  the  other  part  of  the  conversation  Inasmuch  as 
a  part  of  it  has  been  given,  as  your  Honor  has  suggested;  but  w^hen  giving 
evidence  of  collateral  matter,  your  Honor  has  a  right  to  stop  them,  especially 
in  a  question  of  this  kind,  where  they  seek  to  give  the  name  of  a  third  person 
who  has  no  earthly  connection  with  this  controversy,  and  who  ought  not  to 
be  drawn  into  it  at  all. 

Judge  Neilson. — I  think  the  learned  counsel  was  accepting  my  suggestion 
not  to  exact  the  name. 

Mr.  Ecarti, — There  is  nothing  collateral  about  this.     It  is  not  brought  in 
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to  impeach  the  witness — ^not  in  the  least ;  it  is  a  part  of  the  direct  subject 
of  the  inquiry,  just  as  what  you  gave  in  evidence  was  the  subject  of 
inquiry. 

Mr.  Beach, — That  we  deny,  your  Honor. 

Mr,  EcarU, — ^I  know  you  deny  it.  It  is  not  collateral.  How  a  conyem- 
tion  one  day  is  collateral  and  next  day  specific,  I  can  not  understand. 

Judge  Neilson. — Well,  now,  you  can  exact  this  name.  Do  you  ask  him 
to  give  the  name  or  not  ? 

Mr,  Tracy, — Not  at  present. 

The  Witness, — Shall  ]  give  the  conversation  ? 

Judge  Netlson. — Everything  except  the  name  of  the  person  who  sent  the 
papers. 

Mr.  Beach, — Does  your  Honor  rule  that  the  declarations  Mr.  Beecher  may 
have  made  in  that  conversation  as  to  other  matters  than  the  (5,000  is  ad- 
missible ? 

Mr.  Evarts, — When  we  come  to  that,  it  will  be  time  enough  to  consider  it 

Judge  Neilson. — The  inquiry  relates  to  the  $5,000. 

Mr,  EvnrU,  — Of  course  it  does. 

Judge  Neilson. — Meantime  you  take  an  exception.     Go  on,  witness. 

The  Witness, — Shall  I  give  the  conversation  ? 

Mr.  Tracy. — Yes ;  omitting  the  name. 

Judge  Neilson. — From  the  point  where  you  dropped  it. 

Q.  You  recollect  when  you  left  off;  you  say  that  you  told  Mr.  Beecher,  Mr. 
Tiltcm  would  not  accept  that  money;  you  said  you  would  not  discount  that 
draft;  you  showed  him  these  papers;  now  what  did  you  say  ?  Was  there  a 
letter  accompanying  those  papers  ?  A.  I  think  there  was  a  letter,  sir,  accom- 
panying those  papers. 

Q.  Was  there  currency  also  enclosed  ?     A.  I  don't  think  there  was,  sir. 

Q.  Now,  go  on  and  state  what  occurred — what  was  said  ?  A.  I  said  to  Mr. 
Beecher  that  I  had  spoken  to  Mr.  Tilton  about  this  gift,  and  that  Mr.  Tilton 
said  he  could  not  accept  it;  that  he  had  no  way  of  returning  the  money 
that  he  knew  about;  and  I  said  also  to  Mr.  Beecher  that  I  could  not  honor- 
ably take  this  money  from  this  person  and  apply  it  to  Mr.  Tilton's  use  with- 
out informing  him  about  it,  and  I  did  not  see  how  that  money  could  be  used 
therefore.  That  is  the  substance  of  the  conversation,  sir,  as  nearly  as  I  re- 
member it. 

Judge  Neilson. — Now,  he  asked  you  whether  in  that  connection  you  said 
to  Mr.  Beecher,  in  showing  him  the  papers,  **This  is  friendship,  indeed,"  or 
something  of  that  kind. 

Mr,  Tracy, — Did  you  make  any  remark  characteristic  of  the  mode  of  ten- 
dering such  a  fund  ?  A.  I  think  I  said  something  about  its  being  an  ex- 
pression of  friendship ;  yes,  sir. 

Q.  Can  you  repeat  the  language  that  you  used  ?  A.  I  can^  repeat  the 
language ;  no  sir. 

Q.  Wasn't  it  in  substance,  *'This  is  friendship,  indeed"?  A.  No,  it  was 
not  in  that  shape. 

Q.  Repeat  it,  or  the  substance  of  it,  as  near  as  you  can.     A.  I  have,  sir. 
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Q.  Y(Mi  ciin't  do  it  ?  Well,  now,  was  that  money  received  and  used,  or 
.va>>  it  returned  ?    A.  No,  sir;  it  was  not — it  wafl  not. 

Q.  No  part  of  it  received  ? 

Mr.  FvHerton. — Just  one  moment. 

Judge  Neilson. — I  think  we  have  gone  far  enough  with  that. 

Mr.  Fullerton. — The  answer  was  not  full — **  Was  the  money  received  or  was 
it  returned  "  ?    His  answer  is,  **  It  was  not." 

Tfu  Witnens. — I  mean  it  was  not  used  for  The  Golden  Age. 

Q.  It  was  not  received;  was  it  returned?  A.  Yes,  sir;  I  retnmed  it 
myself. 

Q.  Had  you  any  talk  with  Mr.  Tilton  about  it  ?    A.  Yes,  air;  I  had. 

Q.  What  was  it  ?  A.  I  told  him  of  the  offer  of  this  party,  the  request  of 
this  party  to  let  him  have  this  money,  and  my  recollection  is  that  there  was 
a  caution  in  the  note  itself  not  to  say  anything  about  it — not  to  say  anything 
about  it  to  Mr.  Tilton,  but  I  could  not  give  it  to  him,  in  my  opinion,  without 
telling  him  about  it,  and  I  told  him  frankly  who  the  party  was  and  what  the 
amount  was,  and  he  said  he  certainly  could  not  take  it ;  he  had  no  way  of  re- 
taming  the  money  that  was  loaned  to  him,  or  given  to  him,  and  he  conld  not 
do  it  in  that  way. 

Q.  Was  the  party  known  to  Mr.  Tilton  ?    A.  Yes,  sir. 

Q.  Known  to  Mr.  Beecher  also  ?    A.  Known  to  Mr.  Beecher;  yes,  dr. 

Q.  And  a  friend  of  Mr.  Tilton  ?    A.  A  friend  of  Mr  Tilton ;  yes,  sir. 

Q.  Now,  do  you  say  that  Mr.  Tilton  said  that  he  had  no  way  of  returning 
it — repaying  it — and  therefore  he  could  not  take  it  ?  A.  Yes.  sir;  he  said 
something  substantially  like  that,  sir. 

Q.  Was  it  tendered  to  him  as  a  loan,  or  a  gift  ?  A.  Well;  I  think  it  was 
intended  to  be  either  one  or  the  other;  it  was  to  be  used  for  The  Oolden  Age. 

Q.  How  did  you  present  it  to  him — how  did  you  present  it  to  Mr.  Tilton ; 
as  a  loan,  or  a  gift  ?    A.  I  guess  as  a  gift. 

Q.  Now,  how  soon  after  that  was  the  money  received  from  Mr.  Beecher  ? 
A.  I  don't  recollect  the  date  of  that  conversation,  sir;  I  don't  recollect  the 
date  of  this  transaction. 

Q.  How  soon  after  ?  About  how  soon  ?  A.  Well,  I  can  tell  you  the  date 
that  the  money  was  received  from  Mr.  Beecher ;  I  can  not  tell  you  how  soon 
after. 

Q.  I  don't  care  when  that  was;  I  want  to  know  what  time. 

Mr.  ErarU. — He  said  this  was  before. 

Mr.  Tracy. — How  near  were  they  together  ?    A.  I  don't  recollect. 

Q.  Well,  can't  you  approximate  ?  A.  No;  I  can  not  approximate ;  I  don't 
recollect. 

Q.  Was  there  anything  said  by  Mr.  Beecher  at  this  time  about  raising  the 
five  thousand  dollars  himself  ?  A.  I  don't  recollect  that  there  was,  at  that 
interview,  sir. 

Q.  Now,  how  soon  after  that  did  Mr.  Beecher  come  to  you  and  talk  about 
raising  five  thousand  dollars  ?    A.  I  do  not  recollect,  sir. 

Q.  Can  you  tell  whether  it  was  three  days  or  two  days,  or  one  week  or 
three  weeks  ?    A.  No,  I  can  not. 
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Q.  Can  not  tell  anything  about  it  ?    A.  No. 

Q.  Was  it  a  month  ?     A.  I  do  not  know. 

Q.   Was  it  six  months  ?     A.  I  don't  know. 

Q.  You  say  you  don't  know  whether  it  was  six  months  ?  A.  No ;  I  do 
not  know. 

Mr,  FuUertou, — He  has  said  so;  and  you  heard  him  say  so  distinctly. 

Judge  Neilson. — Can't  you  give  the  date  ?  A.  I  can  not;  I  have  tried 
to  ascertain  the  datv',  your  Honor;  I  saw  the  reference,  your  Honor,  in  the 

Mr.  Ecarts. — It  is  not  a  question  of  data;  it  is  a  question  of  proximity  of 
the  transaction,  no  matter  what  the  dates  were. 

Judge  Neilsox. — Well,  the  witness  must  be  allowed  to  answer. 

The  Witness. — If  your  Honor  please,  I  should  like  to  make  this  explana- 
tion; I  saw  the  notice  in  Mr.  Beecher's  statement  that  this  examination  has 
reference  to,  and  I  have  tried  in  good  faith  to  find  out  the  date  and  the 
amounts,  and  I  have  not  been  able  to. 

Q.  Can  you  tell  the  season  of  the  year  when  you  had  this  conversation 
and  exhibited  these  papers  ?    A.  No,  sir;  I  can  not  swear  what  it  was. 

Q.  Can  you  tell  w  hat  season  of  the  year  it  was  ?    A.  No,  I  can  not. 

Q.  Whether  it  was  winter  or  spring  ?  A.  No,  I  can  not;  whether  winter 
or  spring. 

Q.  Where  was  this  interview  between  you  and  Mr.  Beecher  ?  A.  I  think 
it  was  at  my  house. 

Q.  Mr.  Beecher  came  to  you  and  spoke  about  the  five  thousand  dollars; 
now.  how  soon  after  that  interview,  where  he  spoke  of  the  five  thousand  dol- 
lars, did  you  receive  the  money  fjom  him  ? 

Mr.  Beach. — Spoke  of  what  five  thousand  dollars  ? 

Mr.  Tracy. — Spoke  of  raising  five  thousand  dollars,  I  understood  him ;  he 
has  already  said  that  on  your  examination. 

Q.  Now,  how  soon  after  that  was  it  that  you  received  the  money  from  Mr. 
Beecher  ?    A.  I  don't  remember  that  either. 

Q.  Can't  you  approximate  to  the  time  ?  A.  No,  I  can  not  approximate  to 
the  time ;  it  wasn't  a  very  great  while. 

Q.  Was  it  a  week  ?  A.  I  don't  know  whether  it  was  a  week  or  not,  sir; 
it  may  have  been  a  month. 

Q.  Well;  do  you  know  the  time  when  you  received  it  ?  A.  I  know  the 
time  when  I  received  it  precisely. 

Q.  On  receiving  it,  what  did  you  do  with  it  ?  A.  Took  it  over  to  New 
York  and  deposited  it  with  the  firm  of  Woodruff  and  Robinson,  to  my 
credit. 

Q.  Did  you  send  any  part  of  it  to  Tilton  ?  A.  I  think  I  sent  him  a  thou- 
sand dollars — the  account  will  show — on  the  next  day,  sir. 

Q.  What  happened  between  you  and  Tilton  when  you  sent  him  that 
thousand  dollars  ?  A.  I  sent  him  the  thousand  dollars  with  a  demand  note, 
sir;  with  a  note  for  him  to  sign. 

Q.  In  whose  favor?  A.  "  On  demand  I  promise  to  pay  to  the  order  of 
Theodore  Till  on,"  I  think  the  way  it  was  drawn;  I  think  it  was;  and  he  re- 
turned the  money  to  me,  saying  that  he  could  not — that  be  could  not  borrow 
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any  money  on  demand  and  give  that  note  for  it,  because  he  had  no  meana  of 
tnowering  to  that  responsibility. 

Q.  Of  repaying  ?      A.  Yes,  sir. 

Q.  Well,  what  did  you  do  then?  A.  Then  I  sent  him  the  check  for  a 
thousand  dollars  as  a  gift. 

Q.  What  did  you  do  ?  A.  What  did  I  do  ?  I  sent  him  a  check  for  a 
thousand  dollars. 

Q.  Did  you  accompany  it  \7ith  a  note  ?  A.  I  don^t  think  I  did ;  don't  re- 
member whether  I  did  or  not. 

Q.  Or  any  note  to  be  given  for  the  thousand  dollars  ?    A.  No. 

Q.  No  communication  accompanied  the  check  ?  A.  I  don't  recollect  that 
there  was. 

Q.  Well,  what  became  of  that?  A.  He  used  it,  I  suppose;  I  don't  know 
"What  became  of  it.  t 

Q.  What  occurred  between  you  and  Mr.  Tilton  after  that  about  that  thou- 
band  dollars  ?    A.  I  do  not  recollect  what  did  occur. 

Q.  Anything?  A.  Not  that  I  recollect  of  particu'arly ;  we  may  have  had 
some  conversation  about  it;  I  don't  remember  what  it  was. 

Q.  Didn't  Mr.  Tilton  ever  introduce  the  subject  ?    A.  He  may  have  done 

Q.  Did  he  ?  A.  I  do  not  recollect  whether  he  did  or  not;  I  don't  recollect 
any  specific  interview  at  which  it  was  done. 

Q.  Did  you  ever  introduce  the  subject  to  him  ?  A.  I  don't  remember 
whether  I  ever  did  or  not ;  very  likely  I  did. 

Q.  Was  it  ever  the  subject  of  conversation,  directly  or  indirectly,  between 
you  and  Tilton,  so  far  as  you  know  ?    A.  I  think  it  was;  yes,  sir. 

Q.  Then  what  was  said  ?    A.  I  will  try  to  recollect  the  substance  of  it. 

Q.  When  was  the  conversation  ?  A.  I  don't  remember  how  shortly  after 
the  giving  of  the  thousand  dollars  it  was;  I  don't  remember  how  shortly  after 
that  or  how  long  after  that  it  was. 

Q.  Can  not  you  approximate  to  the  time  ?  A,  Well,  it  was  not  but  a  few 
days;  I  guess  not  to  exceed  a  few  days. 

Q.  Well,  then,  what  occurred  ?  A.  I  don't  recollect  distinctly  enough  to 
state,  I  think,  what  did  occur.  There  was  an  allusion  made  to  the  fact,  that 
I  had  sent  him  a  note,  substantially  that,  for  him  to  sign,  and  he  reiterated 
what  he  had  ^aid  in  the  note,  in  reply  to  the  first  note  that  I  sent  to  him,  and  I 
said  then,  **  Very  well,  take  this  money  and  you  can  have  the  money  and  re- 
turn it  when  you  are  able  to  return  it;  "  that  is  all;  that  i?  the  substance  of 
what  was  said ;  I  don't  recollect  the  conversation  accurately. 

Q.   What  do  you  mean  by  saying,  **Take  the  money"  ?    A.  Use  it. 

Q.  Hadn't  he  used  it  already  ?    A.  I  don't  know  whether  he  had  or  not. 

Q.  You  don't  know  how  long  this  interview  was  after  the  sending  of  the 
check  ?  A.  Oh  I  it  was  within  a  few  days,  sir;  the  natural  time  of  such  a 
conversation.  I  don't  recollect  when  I  saw  him  after  it,  sir;  I  am  trying  to 
answer  your  question  as  well  as  I  can. 

Q.  But  you  don't  know  whether  he  made  use  of  the  check  at  that  time  or 
not  ?    A.  I  really  do  not. 
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Q.  When  did  you  send  him  the  next  amount  of  money  ?  A.  I  don't 
jmow  ;  the  account  will  show. 

Q.  I  pass  you  the  account  ?  A.  It  would  appear  to  be,  sir,  by  thia 
account,  July  11th,  1873. 

Q.  How  much  ?    A.  $650. 

Q.  How  came  you  to  send  him  that  ?  A.  I  heard,  either  from  him  or  Mr. 
Ruland,  I  don't  renieniber  which,  that  the  paper  wanted  that  money,  or 
something  about  his  wants;  I  don't  know  what 

Q.  Was  there  any  note  sent  with  it?  A.  Don't  recollect,  sir;  don't  know 
whether  there  is  or  not.  All  the  papers  I  have  got  with  reference  to  it  are 
produced  here  under  your  subpoena. 

Q.  Have  you  any  note  or  memorandum  written  to  him  at  the  time  of  pay- 
ing over  that  money,  or  sending  that  money  ?    A.  I  think  not^  sir. 

Mr,  Fullerton, ^What  moley  1    A.  $650. 

Mr,  Tracy. — Have  you  ^ot  any  application  from  either  Mr.  Kuland  or  Mr. 
Tilton  for  that  $650  ?  A.  1  don't  know,  sir,  that  I  have;  all  the  applications 
are  in  the  papers  here. 

Mr.  Emrts. — We  would  like  them. 

Mr.  Tracy. — We  would  like  all  of  them. 

Mr.  FuUerton.—A,\\  of  what  ? 

Mr.  Tracy. — All  the  applications  from  either  Tilton  or  Ruland  for  this — 
for  money. 

Mr.  Beach. — I  don't  understand  the  witness  to  say  that  he  has  any. 

Mr.  Tracy. — Then  we  want  that  fact  stated,  that  he  has  not. 

Mr,  Evarts. — The  witness  said  that  there  were  applications. 

Mr.  Beach. — No ;  I  beg  your  pardon. 

Judge  Neilson. — He  said  **all  the  applications,"  assuming  that  there 
might  be  some,  were  among  the  papers.  Better  pass  to  some  other  subject; 
you  only  have  alx)ut  an  hour  to  finish  your  cross-examination.  In  the  mean- 
time, Judge  Morris  will  look. 

The  Witfiess. — I  remember  one  note,  I  think,  from  Mr.  Ruland,  that  I  put 
in  there;  Mr.  Tracy,  the  check  is  there,  sir,  for  the  $1,000  that  you  just  called 
for,  if  you  will  look  at  it. 

Mr,  Tracy, — We  would  like  to  put  it  in. 

*'  New  York,  May  3d,  1873. 
"  Mechanics'  National  Bank: 
"  Pay  to  the  order  of  F.  D.  Moulton,  $1,000. 

"  Woodruff  &  Robinson." 
Endorsed:  '*  Pay  to  the  order  of  Theodore  Tilton. 
Endorsed:  "  Theodore  Tilton."  '*  F.  D.  MoULTON." 

[Pap«>r  read  and  marked  "  D,  27."j 

Mr.  Morris, — Have  you  got  the  date  of  that  ? 

The  Witness. — This  is  May  3d.  Shall  I  mark  it  off  here  as  deliyered  to 
the  stenographer  ? 

Mr,  Morris. — Yes,  sir. 

Mr.  Tracy. — Now  the  second  ?  A.  The  second  is  $650,  sir.  That  check 
is  also  there. 

Q.  Now,  I  pass  up  the  application  thiit  has  been  handed  us.      Will  yoQ 
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say  whether  yoa  have  any  applicatioii  from  either  Kuland  or  Moulton  for  the 
payment  of  $650  in  July  ? 

Judge  Neilbon. — From  either  Ruland  or  Tilton  ?  . 

Mr,  Tracy, — Huland  or  Tilton,  I  thank  your  Honor. 

The  Witness, — I  had  either  a  verbal  or  written  communication  from  either 
one  or  the  other,  but  I  haven't  it  liere.  If  this  be  all  that  is  in  the  papers, 
this  is  all  I  have  got. 

Q.  Well,  you  have  no  written  application  ?    A.  It  appears  not 

Mr.  Eoarts, — No  application  tliat  has  been  found  ?  A.  No,  sir.  I  have 
made  a  diligent  search  for  the  papers,  and  have  undertaken  to  comply  with 
your  subpoena,  as  far  as  possible. 

Mr.  Traty. — Is  that  the  letter  which  accompanied  the  first  offer  of  the 
thousand  dollars  of  May  3d  [handing  paper  to  witness]  ?  A.  Yes,  sir;  Mr. 
Tilton's  answer  is:  **  I  can  not  borrow  any  money,  for  I  see  no  way  of  return- 
ing it."    That  is  his  answer. 

Mr,  rrflcy.— [Reading]: 

"  New  Youk,  May  3d,  1878. 
*•  Dear  Theodore  :  I  enclose  to  you  check  for  $1,000,  for  which  please  sign 
the  enclosed.  "  Yours, 

•*  F.  D.  Moulton." 

Mr,  Tracy. — Now,  was  that  letter  returned  to  you  with  the  note  of  Mr. 

Tilton  on  it  at  the  time  ?    A.  Yes,  sir,  precisely;  and  the  check  too. 

Q.  And  the  check  also  ?    A.  Yes,  sir. 

Mr,  Tracy, — [Reading]: 

"  Dear  Frakk  I  can't,  borrow  any  money — for  I  see  no  way  of  returning  it. 

'•  Hastily,  T.  T." 

[Paper  containing  note  and  reply  marked  *' Exhibit  D,  28."] 

The  Witness, — That  is  it,  sir.  The  next  check  is  August  15th.  Did  you 
have  that,  sir  ? 

Mr.  Tracy. — Yes.  When  did  you  send  him  the  next  sum  of  money  ?  A. 
July  the  11th — I  made  a  mistake,  sir,  July  the  11th. 

Q.  For  how  much  ?    A.  $650. 

Q.  Well,  is  that  the  second  or  third  ?  A.  That  is  the  second,  sir,  and  en- 
dorsed by  0.  W.  Ruland,  I  think,  sir;  isn't  it  ?  [Check  handed  to  witness.] 
Yes,  sir. 

Mr.  IH'ocy, — [reading]: 

**  New  York,  July  11th,  1873. 
"  Metropolitan  National  Bank : 
"  Pay  to  the  order  of  F.  D.  Moulton,  $050. 

"  Woodruff  &  Rorinbon." 
Endorsed  :  **  Pay  to  the  order  of  Theodore  Tilton. 

"  F.  D.  Moulton." 
Endorsed  :  "  Theodore  Tilton,  O.  W.  Ruland,  attorney." 
[Check  marked  "Exhibit  D,  2U."] 

Mr.  Tracy. — Now,  when  did  you  pay  the  next  money?  A.  August  15th, 
according  to  this  account. 

Q.  Did  anything  pass  between  you  and  Mr.  Tilton  that  you  recollect  of, 
with  regard  to  the  payment  of  the  last  amount,  $650  ?  A.  Nothing  that  I 
recollect  of,  sir,  except  that  there  must  have  passed  a  re((ue8t. 

Q.  State  what  you  recollect.     We  will  take  what  you  recollect,  and  not 
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what  yon  reason  on  the  subject.  Do  you  recollect  any  commnnication  pass- 
ing between  you  and  Theodore  Tilton  on  the  subject  ? 

Mr.  Eharts. — Conversation  of  any  kind  passing  between  you  f  A.  I  don't 
recollect  any  conversation,  sir. 

Mr,  Tracy, — You  recollect  no  conversation  ?    A.  No. 

Q.  How  came  you  to  send  it  ?  A.  Upon  some  verbal  or  written  applica- 
tion from  Theodore;  some  verbal  communication  from  him  in  conversation 
with  him.     I  never  sent  it  without  such 

Q.  Was  it  for  a  loan  ?    A.  Was  it  for  a  loan  ? 

Q.  Yes  ?  A.  Well,  he  has  probably  told  me  that  he  was  short  of  money ; 
that  is  generally  the  form  of  the  conversation. 

Q.  Yes;  short  of  money  ?  A.  The  next  one  is  August  15th,  according  to 
this  account,  $250. 

Q.  [Paper  handed  to  witness.]  Is  the  check  presented,  the  check  by 
which  that  amount  was  paid  ?    A.  August  15th;  yes,  sir. 

The  Witness, — This  makes  the  third — this  one. 

Mr.  Tracy. — [Reading:] 

"  New  York.  August  16th,  1878. 
**  Metropolitan  Naiionai  Bank  : 
"  Pay  to  the  order  of  Theodore  Tilton,  $250. 

"  Woodruff  k  Robinson.** 
Endorsed :  "  Pay  to  bearer.     Theodore  Tilton." 
[Check  marked  "  Exhibit  D,  30."] 

Q.  Now,  what  communication  passed  between  you  and  Mr.  Tilton  in  re- 
gard to  that  $250  ?    A.  Substantially  the  same,  sir ;  I  don't  suppose 

Q.  When  did  you  send  him  the  next  amount  ?  A.  The  next  amount,  sir, 
seems  to  be  September  12th,  1873. 

Q.  How  much  ?    A.  $500. 

Q.  I  hand  you  the  check ;  see  if  that  is  the  check  by  which  he  paid  that 

amount  ?    A.  September  12th ;  it  is,  sir. 

Mr.  Tracy, — [Reading:] 

"  New  York,  September  12th,  1873. 
"  Mechanics*  National  Bank. 
"  Pay  to  the  order  of  F.  D.  Moulton,  Five  Hundred  Dollars. 

•*  Woodruff  &  Robinson. 
Endorsed — **  Pay  to  the  order  of  Theodore  Xilton. 

"  F.  D.  Moulton." 
Endorsed— "  Theodore  Tilton." 
[Check  marked  **  Exhibit  D,  81."] 

Q.  What  communication  passed  between  you  and  Mr.  Tilton  at  the  time 
you  sent  him  that  check  ?    A.  Substantially  the  same,  sir. 

Q.  As  before  ?    A.  As  before ;  yes,  sir. 

Q.  When  did  you  send  him  the  next  money  ?    A.  September  30th,  1873, 

$500.     Do  you  want  these  papers  ?     [Check  handed  to  witness.]     September 

30th,  $500,  appears  to  be  the  check,  sir. 

Mr,  Tracy. — [Reading.] 

"  New  York,  September  30th,  1878, 
*'  Mechanics'  National  Bank. 
"  Pay  to  the  older  of  Theodore  Tilton,  Five  Hundred  Dollars, 
Endor8«^l.  •'Theodore  Tilton."  **  Woodruff  &  ROBIKSON." 

[Check  marked  "  Exhibit  D,  32."] 
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Q.  Next  ?    A.  Next  one  is  December  9th,  |260. 

Q.  Wliat  commuDicatioD  passed  between  you  and  Mr.  Tilton  when  you 
sent  him  the  amount  last  named?  A.  Substantially  the  same;  I  don't  remem- 
ber anything  different. 

Q.  Exhibit  32;  what  is  the  answer?  A.  Substantially  the  same;  I  don't 
remember  any 

Q.  Is  the  check  presented  the  check  for  the  last  amount  ?    A.  Yes,  sir. 

Mr,  Tracy, — [Reading.] 

"  New  Yokk,  December  9th,  1873. 
**  Mechanics'  National  Bank. 
Pay  to  the  order  of  F.  D.  Moulton,  $260. 

*'  Woodruff  &  Robinson." 
Endorsed — *'  Pay  to  the  order  of  Theodore  Tilton. 

**  F.  D.  Moulton." 
Endorsed—"  Theodore  Tilton." 
[Check  marked  "  Exhibit  D,  33."] 

Q.  Now,  the  next  amount  ?  A.  The  next  amount  seems  to  be  a  check  to 
A.  W.  Reid,  for  Bessie  Turner's  school  bill,  out  of  that  $5,000;  I  think  you 
did  not  take  that  check,  yesterday,  Mr.  Tracy  ?  Or,  you  did  take  it  yesterday, 
I  think;  I  think  you  had  it  among  your  checks  yesterday;  it  was  a  check  for 
$200,  December  16th.     That  is  in. 

Mr.  Tracy. — Pass  from  that,  then. 

The  Witness. — Yes,  sir. 

Mr,  Tracy, — Did  Theodore  Tilton  make  any  application  for  you  to  pay  that 
bill  at  that  time  ?  A.  The  A.  M.  Reid  bill  ?  No,  sir;  he  had  nothing  to  do 
with  the  payment  of  those  bills. 

Q.  Pass  to  the  next  one  ?  A.  The  next  one  appears  to  be  Feb.  24th,  1874, 
$500. 

Q.  Was  the  check  presented  by  which  it  was  paid  ?    A.  Yes,  sir. 

Mr,  Tracy. — [Reading.] 

"  New  York,  Feb.  24th,  1874. 
"  Metropolitan  National  Bank. 
Pay  to  the  order  of  F.  D.  Moulton,  Five  Hundred  Dollars. 
$500.  "  Woodruff  &  Robinson." 

Endorsed—"  Pay  to  the  order  of  Theodore  Tilton. 

"  F.  D.  Moulton. 
"  Theodore  Tilton." 
''Cashed  for  Mrs.  Theodore  Tilton,"  it  reads. 
[Check  marked  "  Exhibit  D,  34."] 

Q.  Whose  handwriting  is  that  ?  A.  It  is  the  cashier's,  I  suppose:  not 
our  cashier,  the  cashier  of  the  bank. 

Q.   **  Cashed  for  Mrs.  Theodore  Tilton  "  ?    A.  That  is  it. 

Q.  What  application  was  made  to  you  for  that  amount  of  money  ?  A. 
Substantially  the  same. 

Q.  As  before  ?    A.  Yes,  sir. 

Q.  When  did  you  pay  the  next  ?  A.  The  next  was  paid  March  80th, 
$400.     That  is  under  the  letter  you  had  of  Mr.  Ruland. 

Q.  [Handing  check  to  witness.]  Have  you  the  check  for  the  last  pay. 
ment  ?    A.  $400  ?  Yes,  sir. 

Mr.  IVo^.— [Reading.] 
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"  New  York,  March  30th,  1874 
MechanM  Nati&nal  Bank. 
Pay  to  the  order  of  F.  D.  Moulton,  Four  Hundred  Dollars. 
$400.  Woodruff  &  RosmsoN. 

Endorsed — "  Pay  to  the  order  of  O.  W.  Ruland. 

"  F.  D.  M0UI.TON. 
"  O.  W.  Ruland. 
**  John  J.  Murphy." 
[Check  marked  "  Exhibit  D,  35.  "J 

The  Witness, — I  don't  know  who  John  J.  Murphy  is. 
Q.  What  application  did  you  have  for  that  sum  of  money  ?      A.  A  letter. 
Q.  [Handing  letter  to  witness.]     Is  tlie  letter  presented  Mr.  Ruland's  ap- 
plication for  that  sum  of  money  ?    A.  Yes,  sir;  that  is  it. 

Mr,  Tracy, — [Reading.] 

"TJie  Golden  Age. 
[Private.'] 

New  York,  March  30.  1874. 
"  Dear  Mr.  Moulton  : — We  are  in  a  tight  spot.    Mr.  St.  John  is  away,  &  we 
have  no  money,  and  no  paper.     Can't  get  the  latter  without  the  former. 

"  We  owe  about  $400  for  paper  and  the  firm  we  have  been  ordering  from 
refuse  to  let  us  have  any  more  without  money. — Haven't  any  paper  for  this 
week's  issue.  Truly  yours, 

"0.  W.  RULJLND." 

*'  If  you  can  do  anything  for  us  I  trust  you  will,  to  help  tide  over  this  chasm.** 
[Letter  marked  "  Exhibit  D,  36."] 

The  Witness. — There  is  a  reply  to  it. 

Q.  The  last  check  was  sent  in  pursuance  of  that  request  ?  A.  Yes,  sir, 
and  the  acknowledgment  of  it. 

Q.  [Handing  letter  to  witness.]    Is  that  the  acknowledgment  of  the  receipt 

of  it  ?    A.  Yes,  sir,  that  is  it. 

Mr,  Tracy . — [Reading.] 

"  The  Golden  Age. 

New  York,  March  30,  1874. 
**  Dear  Mr.  Moulton.     I  am  more  grateful  than  I  can  tell  you  for  the  noble 
and  generous  way  you  came  to  the  rescue  of  The  Golden  Age  this  afternoon. 

**  Truly  your  friend, 

O.  W.  RUI.AND." 

[Letter  marked  ''Exhibit  D,  37.") 

Q.  Did  that  check  of  $400  exhaust  the  $5,000  in  your  hands  ?  A.  I  will 
add  it  up  and  see,  sir;  I  think  not;  the  next  check  paid  is  May  2d,  $250. 

Q.  [Handing  check  to  witness.]     Is  the  check  now  presented  the  check  by 

which  you  paid  the  last  amount  ?    A.  Yes,  sir. 

Mr,  Tracy, — [Reading.] 

*'  New  York,  May  2d,  1874. 
"The  Mechanics'  National  Bank: 
Pay  to  the  order  of  F.  D.  Moulton  two  hundred  and  fifiy  dollars. 
$250.  "Woodruff  &  Robinson. 

Endorsed,  *'  F.  D.  Moulton, 
Goldeii  Age, 
O.  W.  Ruland,  Atfy." 
[Check  marked  *•  Exhibit  D,  38."] 

Q.  What  application  did  you  receive  for  that  amount  of  money  ?  A,  Sub- 
stantially the  same. 

Q.  Substantially  the  same  as  the  verbal  applications  which  you  have  here- 
tofore stated  ?    A.  Verbal  or  written. 
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Q.  Not  tlie  same  as  the  written  ?  A.  All  the  applications  were  verbal  or 
written  from  either  Mr.  Tilton  or  Mr.  Huland. 

Q.  When  you  have  named  a  written  application  you  say  the  verbal  appli- 
cation was  substantially  the  same  as  you  have  stated  ?  A  That  is  not  what  I 
mean  to  say.  I  have  not  any  further  written  communications  here,  but  the 
applications  that  were  made  for  this  money  to  me  were  substantially  the 
same. 

Mr.  Ecarts. — They  were  short,  and  wanted  money  ?  A.  Yes,  sir;  that  is 
about  it,  Mr.  Evarts. 

Mr.  Tracy, — When  did  you  pay  the  next  amount  ?    A.  May  26th. 

Q.  [Handing  check  to  witness.]  Is  the  check  presented  the  check  by 
which  you  paid  that  amount?    A.  Yes,  sir. 

Mr,  Tracy. — [Reading.] 

"  New  York,  May  26th,  1874. 
"  Tfie  MechanM  Naiional  Bank  : 
"  Pay  to  the  order  of  F.  D.  Moulton,  Esq.,  three  hundred  dollars. 
f300.  •*  Woodruff  &  Robinson." 

Endorsed  :  **  Pay  to  the  order  of  Theodore  Tilton. 

*'  F.  D.  Moulton, 
"  Theodore  Tilton." 
[Check  marked  *' Exhibit  1),  39.' ] 

Q.  When  did  you  pay  the  next  ?    A.  That  seems  to  be  all,  sir. 

Mr,  Morris. — [To  defendant's  counsel.]  Here  is  a  check  of  $160  to  Mrs. 
Tilton.     I  suppose  you  want  that  also  ? 

Mr.  Tracy,— If  it  is  from  the  $5,000  we  do.     This  is  August,  1869. 

Mr.  Morris. — We  hadn't  it  yesterday.  You  called  for  it  then,  and  we  pro- 
duce it  now. 

Mr,  Beadi,. — [To  the  witness.]  Those  items  which  you  have  given  don't 
exhaust  the  $5,000.  * 

Mr.  Tracy, — That  is  what  we  want  to  know. 

The  Witnens. — The  whole  amount,  as  it  stands,  seems  to  be  $4,810,  since 
the  receipt  of  that  $5,000,  paid  out  according  to  the  checks  you  have  got;  the 
account,  as  it  stands  here,  is  $6,100.66  received  from  Mr.  Beecher,  and  paid 
out  $6,078.15. 

Mr.  Beach. — ^I  think  the  witness  is  erroneous;  I  made  those  checks  amount 
to  $4,916. 

The  Witness, — It  may  be  that  I  am  mistaken. 

Mr.  Tracy. — We  will  not  stand  for  a  few  dollars. 

Mr.  Be^ich. — Stand  for  a  few  dollars  I  I  don't  know  but  that  you  are 
standing  for  any  number  of  dollars. 

The  Witness.  — I  think  you  have  made  a  mistake,  Mr.  Beach,  if  you  will 
jmrdon  me. 

Mr.  Tracy, — You  have  given  the  last  payment  you  made  on  account  of 
that  $5,000  ?  A.  I  have  given  the  last  payment  I  made  to  the  concern  of 
Woodruff  and  Robinson,  and  this  is  the  total  account  as  it  stands. 

Q.  Do  you  desire  to  see  this  check  of  $150  ?     A.  I  don't  desire  to  see  it. 

Q.  Do  you  know  about  it?  A.  Yes,  sir;  I  know  about  it.  It  is  dated 
August  19th,  $150,  on  a  re^juest  from  Mrs,  Tilton,  I  believe. 

Q.  Was  that  on  account  of  Mrs.  Tilton's  bills  ?     A.  It  was  used  by  Mrs. 
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Tilton  on  tbat  account,  I  suppose;  I  don't  know.  It  was  paid  to  her  by  her 
request,  I  suppose;  it  is  entered  in  the  account. 

Q  To  Bessie  Turner  ?  A.  No.  sir;  to  Mrs.  Tilton,  just  as  the  check  is. 
Are  all  the  checks,  Mr.  Tracy,  in  the  account  ? 

[Check  marked  »*  Exhibit  D,  40."]* 

Mr.  Tracy, — This  is  endorsed  by  Mrs.  Tilton,  endorsed  by  Elijah  Lovejoy. 
**  Pay  to  G.  F.  Baker,  Esq.,  or  order,  J.  H.  Bouck,  I  think  it  is,  cashier." 

Q.  From  the  time  you  received  this  money  until  you  had  paid  out  the 
whole  amount,  did  nothing  pass  between  you  and  Mr.  Tilton  by  which  he 
knew  whether  this  was  your  loan  to  him,  or  gift  to  him,  or  how  he  came  by 
that  amount  of  money  ?  A.  He  never  knew  it  as  money,  except  from  me;  the 
money  was  from  me,  if  I  understand  your  question. 

Q.  Nothing  passed  between  you  on  the  subject?  A.  Nothing  passed  be- 
tween us  on  the  subject. 

Q.  Whether  it  was  a  gift  or  a  loan  ?  A.  Nothing  except  that  first  letter. 
I  tried  co  make  it  a  loan,  and  he  so  understands  it,  as  a  loan. 

Mr,  Tracy. — We  won't  talk  about  how  he  understands  it  The  question 
is,  what  passed.     I  move  that  that  be  struck  out,  how  he  understood  it. 

Judge  Nbilson. — Strike  that  out. 

The  WitncM, — I  will  tell  you  what  I  said  to  Mr.  Tilton;  perhaps  that 
will  do. 

Mr,  Tracy. — I  understand  you  to  say  nothing  passed  except  the  note.  Do 
I  understand  you  correctly  ?  A.  Not  entirely.  I  sent  the  note  to  Mr.  Tilton, 
as  I  said  before,  and  he  returned  it  to  me,  and  then  a  few  days  afterwards  I 
saw  him,  and  he  stated  to  me  substantially  what  was  in  his  note,  and  then  I 
said  to  him,  substiintially,  **Well,  then,  this  need  not  be  returned  until  you 
are  able  to  return  it  " — something  of  that  sort.  He  didn't  want  to  give  me  a 
note  on  demand. 

Mr.  Tracy. — Tell  what  he  said. 

Judge  Neilson. — He  is  trying  to. 

Mr,  Tracy. — After  that  did  nothing  pass  about  all  these  other  payments  f 

Mr,  Beach. — No  payments. 

Mr,  Tracy. — Loans. 

Mr,  Beach — No  loans. 

Mr.  Tracy. — Well  loans,  payments,  or  anything  you  like. 

Judge  Neilson. — Did  anything  else  pass  between  you  as  to  those  other 
sums  afterwards  ?    A.  No,  sir;  I  don't  think  so. 

Mr.  Tracy, — Did  he  ever  thank  you  for  them  ?  A.  Yes,  sir;  he  thanked 
mc  for  them. 

♦  "  Exhibit  D,  40  "  is  as  follows:  

Mechanics'  National  Bank  :  *?-^?5** 

No.  33  Wall  Street  ^  SUmip  * 

New  York,  August  19th.  1671. 
Pay  to  Mrs.  Theodore  Tilton  or  order 
One  hundred  &  fifty  Dollars 

$150—  Woodruff  &  Robiksox 

Endorsed,  "  Mrs.  Theodore  Tilton."  "Elijah  Lovejoy."  "  Pay  to  O.  F.  Baker 
Esq.,  or  order,  J.  H.  BouCK,  Cashier,"  and  stamp  of  **  First  National  Bank.  New 
York.  ' 
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Q.  Tell  us  what  he  said  ?  A.  I  don't  remember  what  he  said ;  I  can  not 
recollect  now  what  he  said. 

Q.  Can  you  not  recollect  tlie  substance  of  what  he  said  ?  A.  He  didn't 
thank  me  for  every  amount;  I  don't  recollect  that  he  thanked  me  for  every 
amount,  but  he  frequently  exprcKsed  his  thanks  to  me. 

Q.  What  did  he  thank  you  for  ?    A.  For  my  kindness  to  him. 

Q.  When  ?  A.  At  his  house.  I  remember  one  night  after  I  made  the 
loan  to  Mr.  Ruland,  I  showed  him  Mr.  Ruland's  grateful  expression  to  me, 
and  he  thanked  me. 

Q.    What  did  he  say  ?    A.  He  said  he  thanked  me  for  my  kindness. 

Q.  On  any  other  occasion  did  you  call  his  attention  to  any  specific  advance, 
and  have  a  conversation  with  him  about  it  ?  A.  I  don't  recollect  that 
I  did. 

Q.  You  remember  that  same  occasion  ?  A.  That  is  all  I  recollect  at  this 
present  moment;  that  is  all  that  occurs  to  me  at  this  present  moment. 

Q.  Did  you  leave  this  matter  between  you  and  Mr.  Tilton  with  the  im- 
pression to  Mr.  Tilton  that  this  was  a  gift  of  yours — all  of  this  amount  of 
money  ?  A.  The  impression,  I  think,  upon  his  mind  was  that  it  was  a  gift, 
if  he  was  never  able  to  return  it;  but  if  he  was  able  to  return  it,  he  should 
return  it. 

Q.  How  did  that  impression  arise  ?  A.  From  what  I  said  to  him  in  the 
first  conversation.     You  are  asking  me  about  my  impression  ? 

Q.  That  related  to  the  $1,000  ?    A.  Yes,  sir. 

Q.  And  to  nothing  else  ?    A.  That  is  what  it  related  to. 

Q.  Was  the  subject  ever  alluded  to  again  after  that  ?  A.  I  don't  recollect 
at  the  present  moment,  except  on  the  occasion  I  have  referred  to. 

Q.  What  limit  was  there  understood  to  be  then,  and  why  did  it  stop  at 
this  time  ?  A.  Why  did  it  stop  ?  I  was  out  of  funds,  and  I  didn't  give  him 
any  more. 

Q.  Were  further  applications  made  ?  A.  I  don't  recollect  that  any  further 
applications  were  made. 

Q.  No  further  applications  were  made  ? 

Mr.  Beach. — [To  the  witness.]  Finish  your  answer,  if  there  is  any  qualifi- 
cation to  it. 

The  Witness, — The  last  conversation  that  I  had  with  him,  that  I  recollect, 
was  that  he  wanted  to  be  rid  of  The  Oolden  Age,  that  he  could  not — that  he 
wanted  to  dispose  of  The  Oohlen  Age^  and  he  did  dispose  of  it. 

Q.  When  was  that  ?     A.  I  don't  recollect  the  date. 

Q.  Can  you  not  tell  about  when  it  was  ?  A.  No,  sir;  I  can  not  tell  about 
when  it  was,  even.  It  was  told  to  Mr.  Carpenter.  The  date  Mr.  Carpenter 
ran  fix  when  he  comes  on  the  stand,  if  he  does  come  on  it. 

Mr,  Evarts. — I  don't  know  anything  about  Mr.  Carpenter. 

The  Witness. — I  am  trying  to  find  the  date. 

Mr.  Tracy. — Can  von  fix  the  season  of  the  year  it  was,  or  the  year  ?  A.  I 
don't  recollect  when  it  was;  it  was  in  the  early  part  of  1874,  I  think;  I  won't 
be  certain  about  it. 

Q.  Was  it  not  immediately  after  your  last  advance  from  this  fund  ?    A. 


696  TESTIMONY    OF    F,    D.    MOULTON.  [15tli  Day. 

No,  sir.  What  was  the  date  of  mj  last  advance  ?  I  will  try  to  fix  it,  if  I  can, 
for  you. 

Mr.  Bcac^,— May  26th.  1874. 

Mr.  Tracy. — ^May  26,  it  is  stated  to  be,  1874.  Now,  sir,  was  not  that 
transfer  of  The  OoUJen  Age  made  on  the  exhaustion  of  the  last  payment  from 
this  fund  ?  A.  I  don^t  think  it  was.  That  is  my  recoUectiou  of  it.  I  don't 
think  it  was.     I  will  try  to  fix  it  for  you. 

Q.  Can  not  you  tell  whether  it  was  two  weeks,  or  three  weeks,  or  three 
months  after  that  ?    A.  I  can  not. 

Q.  You  can  not  tell  any  tiling  about  it  ?    A.  No,  sir. 

Q.  Now,  from  the  time  you  received  this  money,  in  May,  1873,  until  it 
was  exhausted,  had  Mr.  Tilton  no  source  of  revenue  to  your  knowledge  except 
this  fund  ?    A.     I  don't  know  that  he  had,  sir. 

Q.  Did  this  account  stop  of  itself,  or  were  apph'cations  made  to  you,  and 
refused  by  y(  u,  because  there  was  no  money  ?  A.  They  were  stopped  by  me 
when  the  account  was  out. 

Q.  Were  there  applications  renewed  ?    A.  I  don't  recollect. 

JxTDGE  Neilpon. — He  answered  that  before,  that  there  were  none. 

Mr.  Traq/.—Kaa  any  of  this  money  been  returned  to  you.  A.  No,  sir; 
not  yet. 
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Fbancis  D.  Moulton  recalled,  and  the  cross-examination  continued. 

Mr.  ErarU. — If  your  Honor  please,  we  had  hoped  that  our  associate. 
Judge  Porter,  would  be  able  to  be  in  court  to-day,  but  the  severity  of  the 
weather  yesterday  was  such,  of  course,  as  to  prevent  him  from  for  tiie  first  time 
taking  the  air,  and  he  will  not  be  in  court  to-day,  but  I  hope  that  he  will  be 
able  to-morrow.     He  has  not  left  his  room  since  he  was  taken  sick. 

Judge  Nkilson. — I  very  much  regret  his  illness. 

Mr.  Shearman. — I  have  now  got  the  original  copy  of  tliis  paper.* 

Judge  NEHiSON. — Have  you  marked  the  portions  that  ought  to  come  in 
under  the  ruling  ? 

Mr.  Sheai-mau. — We  have,  sir;  and  we  have  made  them  just  as  few  as 
possible  for  the  purpose  of  showing  what  the  charge  was  to  be  denied  by 
these  three  parties. 

Judge  Neilson. — Then  you  will  proceed  to  read  it. 

Mr.  Sheanmin. — The  following  are  extracts  from  the  publication  of  Mrs. 
Victoria  C.  Woodhull,  November  2,  1872.  It  was  actually  issued  October, 
28,  1872: 

*•  Subsequently  I  published  a  letter  in  both  World,  and  Times,  in  which  was 
the  following  sentence:  *  I  know  a  clergyman  of  emincnc<^  in  Brooklyn  who 
lives  in  concubinage  with  the  wife  of  another  clergyman  of  equal  eniiiifuc^.* 

"It  was  generally  and  well  undersiood,  among  the  people  ol  tlie  presit 
especially,  that  both  of  these  rofcrenct^s  were  to  this  case  of  Mr.   Beecher's,  and 

*  The  paper  mentioned  is  the  Woodhull  &  Clatiin  publication  referred  to  bj 
plaintiff  January  14th.    See  p.  388,  ante. 
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it  came  to  be  generally  suspected  that  I  was  better  informed  repr*rding  the  facts 
of  the  case  than  others,  and  was  reserving  publicity  of  my  knowledge  for  a  more 
convenient  season.     This  suspicion  " 

Mr,  FttU^tw). — No;  that  is  as  far  as  you  can  read  under  the  rule. 

Mr,  Shearman, — ^Well,  we  propose  to  offer  the  following  as  part  of  the 
evidence  wliich  these  «rentlenien  have  p'roduced. 

JuDME  Xeil<*on. — Now,  Tcad  that  separately  under  the  ruling. 

Mr.  Fulhrton, — Your  Honor  will  understand  that  so  far  as  he  read  we  do 
not  object.     I  do  object,  however 

JuDCJB  Neilson. — Now  he  reads  under  the  rule  what  it  may  be  neces- 
sary to  read  in  order  to  fix  his  exception,  provided  it  is  not  admissible. 

Mr,  FuUrrton, — Yes,  sir. 

Judge  Neilson. — Read  that  portion,  if  you  please. 

-)/r.  Shea rma n . — |  Readi  n g : ] 

'*  Tliis  suspicion  was  heightened  nearly  into  conviction  when  it  transpired 
that  ThwKloro  Tilton  was  an  earnest  and  apparently  conscientious  advocate  of 
many  of  my  radical  theorie-^,  U8  appeared  in  his  far-famed  biography  of  me,  and 
in  numerous  other  publication  in  Thf  OoldenAge  und  elsewhere.  Mr.  Tilton's 
warmest  friends  were  shucked  at  his  course,  and  when  he  added  to  his  remark- 
nble  proceedings,  his  brilliant  advocacy  of  my  Fourt<jenth  Amendment  theory, 
in  his  letters  to  Horace  Greeley,  Chas.  Sumner  and  Mat.  Carpenter,  they  con- 
sidered him  irremediably  comrnitted  to  the  most  radical  of  all  radicals." 

Mr,  Fvlkrton.  —That  part,  sir,  is  objected  to. 

Judge  Neilson. — Mr.  Shearman,  it  seems  to  me  that  there  is  no  prior 
evidence  that  would  call  for  that  particular  clause. 

Mr.  She<irman, — Our  theory  in  regard  to  that  is  that  this  was  a  charge  made 
against  all  three  of  these  gentlemen,  and  they  met — so  Mr.  Moulton  has  testi- 
fied— to  consult  about  the  charge  that  was  made  in  effect  against  all  of  them. 

Judge  Neilson.  —And  with  a  view-« 

Mr,  Shearman, — With  a  view  to  a  common  answer  or  a  separate  answer, 
or  to  no  answer. 

Judge  Neilson. — With  a  view  to  a  common  answer. 

Mr*  Sfiearrnan. — With  a  view  to  an  answer  or  silence. 

Mr,  FiiUerton, — It  was  not  a  charge  against  three. 

Jtt)ge  NEn.soN. — ^That  is  ruled  out  and  you  take  an  exception. 

Mr,  Shearman, — Yes,  sir. 

Mr,  Evarta, — Y^'our  Ilonor  will  not  overlook  our  general  proposition  that 
they  having  introduced  the  story  as  being  in  mass  the  subject  of  conversation 
with  Mr.  Beecher  wc  have  a  right  to  read  it  as  so  introduced  by  them;  and 
upon  the  further  proposition  that  we  regard  it  as  in  upon  their  side.  It  is 
proper,  of  course,  that  we  should  state  these  views  that  your  Honor  may  see 
them. 

Judge  Neilson. — Yes,  sir. 

Mr,  Fulhrton, — Well,  the  more  frequently  they  arc  stated  the  better  it 
will  appear  for  us,  because  the  objection  grows  out  of  the  statement  itself 
without  any  reply. 

Judge  Neh^son. — I  understand  that  the  article  was  referred  to  in  the  evi- 
dence upon  the  part  of  the  plaintiff  as  injurious  to  the  defendant,  and  calling 
for  some  answer  from  him,  or  perlmps  to  be  met  with  entire  silence,  that  the 
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course  to  be  pursued  was  uncertain  in  regard  to  that.  So  much  of  the  article 
us  has  a  bearing  upon  that  is  received.     You  have  an  exception  to  the  othtr. 

Mr,  Shearman,— liBt  me  call  your  attention  to  this  fact.  In  Judge  Morris' 
opening  iie  dwelt  very  largely  upon  the  fact  that  no  answer  was  made  to  this 
article  by  Mr.  Beecher,  and  that  consultations  were  held  between  Mr.  Beecher^ 
Mr.  Tilton,  and  Mr.  Moulton,  in  regard  to  what  was  to  be  done;  and  it  was 
agreed,  as  Mr.  Moultou  says,  that  none  of  them  should  answer.  Now,  it  has 
been  argued  from  that  already  before  the  jury,  that  that  is  evidence  of  guilt 
upon  the  part  of  Mr.  Beecher,  that  the  fact  that  he  did  not  answer  these 
charges  against  him  was  evidence  to  go  to  tlie  jury  that  they  were  true,  and 
very  strong  evidence.  Now,  if  we  show  your  Honor  upim  their  own  evidence, 
upon  a  paper  which  they  introduce,  that  here  were  charges  not  only  against 
Mr.  Beecher,  but  against  Mr.  Moultcm  and  atrainst  Mr.  Tilton — charges  which 
we  presume  they  will  not  deem  to  be  true — charges  of  a  vile  and  odious  nature 
against  those  persons  as  Well  as  against  Mr.  Beecher,  is  it  not  part  of  the 
proper  evidence  to  be  brought  in  at  once  in  this  case  for  the  jury  to  look  at 
collectively,  so  that  they  may  say,  **Why,  charges  were  made  against  all  of 
these  three  men;  one  was  accused  of  as  bad  an  act  as  another.  One  was 
accused  of  adultery,  it  is  true,  but  the  husband  was  accused  of  connivance 
with  the  adultery,  of  a  positive  re-introduction  of  the  adulterer  into  his  family. 
The  husband  was  accused  of  that  more  odious  crime  than  adulterv,  the  recom- 
mendation  to  his  wife  to  conunit  adultery  again,  and  the  Mutual  Friend  was 
accused  of  the  vile  crime  of  going  with  a  pistol  and  presenting  it  at  the  head 
of  the  defendant  and  demanding  a  paper."  Now,  the  counsel  may  say  of  the 
witness  now  on  the  stand  that  that  charge  against  him  was  not  true.  We 
presume  that  Mr.  Tilton  will  say  when  on  the  stand  that  the  charge  against 
him  was  not  true.  We  assume  that,  and  have  we  not  a  right  to  show  that 
those  charges  were  made  in  conjunction  with  the  other  charge  against  Mr. 
Beecher,  that  they  were  all  inseparably  mixed  together,  and  that  there  was  no 
more  reason  why  Mr.  Beecher  should  be  deemed  guilty  for  not  answering, 
than  why  Mr.  Moulton  should  be  deemed  guilty  of  taking  a  pistol  and  threat- 
ening murder,  and  Mr.  Tilton  be  deemed  guilty  of  the  worse  crime  of  re- 
introducing the  adulterer  to  his  wife  and  asking  him  over  again  to  commit 
adultery  as  often  as  he  pleased. 

JuDGH  Neilson. — I  feel  the  force  of  your  explanation. 

Mr,  MorrU. — The  counsel  has  misstated  a  portion  of  my  opening. 

Judge  Neilson. — So  I  was  going  to  say.  I  will  read  that  and  will  per- 
haps correct  this  ruling,  or  let  the  exception  stand  as  it  is. 

Mr,  Morris. — But  the  counsel,  sir,  has  made  a  misstatement  in  reference 
to  my  opening,  which  I  have  a  right  to  correct  right  here,  and  I  propose  to  do 
it.  In- speaking  of  the  reference  that  I  made  to  the  fact  that  Mr.  Beecher  did 
not  deny — made  no  denial  to  the  p'lblication  of  this  article,  I  said  that  it  re- 
mained without  any  denial  for  the  space  of  about  six  months.  In  the  follow- 
ing spring,  after  the  publication  of  the  tripartite  covenant,  and  after  Mr. 
Bowen  and  Mr.  Claflin  had  visited  Mrs.  WoodhuU  to  ascertain  what  evidence 
she  might  have  in  her  possession,  it  was  then  in  connection  with  those  facts 
and  circumstances  that  Mr.  Beecher  did  publish  a  short  card  in  TJie  Brooklyn 
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EagUy  and  that  was  six  months  after  the  publication  of  this  article,  and  that 
was  my  statement  to  the  jury. 

Judge  Neii.8on. — I  will  read  that  part  of  the  opening,  Mr.  Morris. 

Mr,  She-nrmaTi. — The  difference  then,  sir,  which  Mr.  Morris  now  makes 
between  the  attitude  of  these  three  gentlemen  that  are  charged  with  this 
atrocious  crime  is  tliat  Mr.  Beecher  is  presumptively  guilty,  because  he  did 
not  deny  it  for  six  montlis,  but  that  the  others  are  presumptively  innocent  be- 
cause they  never  denied  it  at  all. 

Mr,  Morris, — Your  Honor  understands  very  well  that  this  is  a  specious 
statement.  Your  Honor  knows,  and  every  man  in  this  community  knows, 
that  Mr.  Beecher  was  the  man,  and  the  sole  man,  called  upon  to  deny  them. 

Mr.  Shearman. — We  will  see. 

Mr,  MorrU. — There  was  no  call  on  the  part  of  the  press  that  Mr.  Monl- 
ton  or  Mr.  Tilton  should  deny.  Mr.  Beecher  was  the  man  charged,  and  ho 
was  the  man  called  upon  to  deny,  and  he  was  silent. 

Judge  Neils  on. — All  that  will,  perhaps,  be  governed  by  the  jury  in  the 
end.     I  will  hear  what  further  portion  you  wish  to  read. 

Mr.  Sheamum. — I  am  not  aware  that  the  calls  of  the  newspapers  are  evi- 
dence at  all.     Here  are  the  fact%  and  what  they  call  for  we  are  to  give. 

Mr.  MorrU. — You  were  making  a  misstatement  of  the  evidence. 

Mr,  Shearman. — The  next  paragraph  we  propose  to  read  is  on  the  third 
column.     [Reading.] 

*•  Reporter. — Now  Mrs.  Woodhull,  would  you  state,  in  the  most  condensed 
way,  your  opinionA  on  this  subject  as  they  differ  from  those  avowed  and  ostensi- 
bly believed  bv  the  public  at  large  ? 

*'Mr8.  Woidhull " 

Mr.  Fi/lUrton. — One  moment.     That  I  object  to. 

Mr.  Shearman,, — Very  good.  Let  us  state  it  first  and  see  what  his  Honor's 
ruling  is. 

Mr.  FuJlei'ton. — Does  the  gentleman  offer  that  as  a  part  of  the  charge 
against  Mr.  Beecher  ? 

Mr.  Shearman. — I  offer  it  as  a  part  of  the  charge  made  against  these 
three  gentlemen  collectively.  I  say,  if  your  Honor  please,  that  it  is  impos- 
sible to  separate  the  charges  made  by  Mrs.  Woodhull  into  three  distinct,  un- 
connected charges  against  these  three  gentlemen  respectively.  That  can  not 
be  done.  It  was  a  single  charge,  a  charge  that  Mr,  Beecher  had  committed 
adultery  with  the  wife  of  Mr.  Tilton;  that  Mr.  Tilton,  first  indignant  about 
that,  not  only  became,  through  the  infiuencc  of  Mrs.  Woodhull,  reconciled 
to  it,  but  approved  of  it  and  rejoiced  in  it;  and  it  charged  Mr.  Moulton,  the 
mutual  friend,  with  going  with  a  pistol  to  extort,  by  putting  it  at  the  head 
of  Mr.  Beecher,  a  paper,  acd  afterwards  standing  by,  a  mutual  friend,  and 
approving  the  whole  thing.     It  is  all  one  transaction. 

Judge  Neilson. — This  paper  is  brought  before  us  first  because  in  the  evi- 
dence of  the  plaintiff — by  this  witness — reference  was  made  to  a  specific 
article — a  specific  charge,  a  single  clause,  which  therefore  ought  to  be  read. 
There  is  in  that  same  evidence  a  reference  to  the  Wi)odhull  story,  and  it  be- 
came desi'^ble  to  have  what  the  story  was.    It  was,  of  course,  simply  referred 
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to  by  the  witness  as  a  story  prejudicial  to  Mr.  Beecher  and  annoying  to 
him. 

Mr.  FuUerton. — Referred  to  only  as  that,  and  all  the  object  we  had  in  view 
in  calling  attention  to  the  publication  by  Mrs.  Wood  hull  was  to  show  that 
there  was  a  charge  therein  made  against  Mr.  Beeclier  which  he  did  not  deny, 
and  which  under  the  advice  of  his  friends  lie  refused  to  deny.  Now,  the 
counsel  upon  the  other  side  constantly  drags  in  the  allegation  that  there  is  a 
charge  here  against  these  tjiree  persons :  that  all  were  alike  charged  with  in- 
famous offenses.  There  is  no  occasion  to  do  that  except  to  illustrate  the  old 
adai^e  that  misery  loves  company.  There  is  no  reason  at  all,  so  far  as  the  trial 
of  this  issue  is  concerned,  why  any  charges  against  Mr.  Tilton  or  any  charges 
against  Mr.  Moulton  contained  in  that  publication  should  be  alluded  to  for  a 
single  moment.  It  has  no  bearing  whatever  upon  the  issues  between  these 
parties.  There  may  be  charges  there  against  these  gentlemen,  but  they  were 
not  called  ujx)n  to  deny  those  charges.  Whenever  they  are  put  upon  trial  for 
any  offense  and  the  charge;  in  that  publication  has  any  bearing  upon  the  issue, 
then  they  will  be  judged  for  having  kept  silent,  if  they  did  keep  silent.  I 
object,  therefore,  to  the  reading  of  that  part  of  this  paper  under  the  ruling 
of  your  Honor,  and  if  the  counsel  on  the  other  side  takes  the  responsibility  of 
offering  this  part,  which  he  now  proposes  to  read,  as  referring  to  the  charges 
made  by  Mrs.  Woodhull  against  Mr.  Beecher,  why  then  let  it  be  so  under- 
stood ;  but  the  object  of  offering  it  is  very  apparent.  Here  is  a  promulgation 
of  3Irs.  WoodhulTs  peculiar  doctrines  upon  the  sul)ject  of  marriage.  I  don't 
know  what  that  has  to  do  with  this  case.  The  gentleman  may  offer  it  if  he 
chooses,  but  I  wish  to  know  in  what  view  he  offers  it;  whether  he  offers  it 
with  reference  to  the  charges  against  Mr.  Beecher;  and  if  not,  then  under 
what  ruling  of  your  Honor  does  he  offer  it  ? 

Mr,  Sheamuiv. — If  your  Honor  please 

Judge  Netlbon. — If  you  will  read  now — I  understand  it. 

Mr.  Shearman. — Allow  me  to  say,  however,  your  Honor,  that  it  was  the 
whole  Woodhull  story  that  was  made  the  subject  of  conversation,  and  that 
the  witness  did  not  say  simply  that  it  was  the  charge  agiunst  Mr.  Beecher 
contained  in  that  story  that  was  made  the  subject  of  C(mversation,  but  the 
Woodhull  story,  and  they  consulted  as  to  what  answer  they  should  make  to 
it,  and  the  question  was  raised  as  to  what  Mr.  Tilton  could  say  in  reply,  as 
well  as  what  Mr.  Beecher  could  say  in  reply. 

Mr.  Moj^is. — Let  the  counsel  call  our  attention  to  the  evidence. 

Mr.  Shearman. — I  read  from  the  evidence  [see  p.  387,  ant€]: 

"Then,  sir  [says  Mr.  FuUerton],  what  occurred  in  November,  1872,  with 
reference  to  Mrs.  Woodhull  ?  A.  There  was  a  publication  in  Woodhull  & 
Claflin's  paper. 

**Q.  In  regard  to  this?  A.  Yes,  sir;  in  regard  to  Mr.  Beecher,  Mrs.  Til- 
ton, and  Mr.  Tilton. 

**Q.  Now,  what  occun-ed  upon  that  publication?  A.  I  saw  Mr.  Beecher 
shortly  after  the  publication." 

Then  goes  on  the  conversation  all  about  the  story.  Mr.  Tilton  asked  Mr. 
Beecher  how  he  thought  it  was  best  to  meet  that  story.     There  is  not  a  single 
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case,  your  Honor,  in  which  it  was  said  that  there  was  a  consultation  how  they 
had  better  meet  the  charge  against  Mr.  Beecher  contained  in  that  story;  not 
an  instance  of  it. 

Judge  NEHiSON. — But  the  story — we  are  very  glad  to  learn  it  is  a  story. 

Mr.  Beach, — Your  Honor  will  remark  from  the  readinpf  of  the  evidence 
that  it  was  the  story  in  regard  to  this — that  is,  in  regard  to  this  matter,  this 
accusation,  the  subject  of  this  trial. 

Mr,  Shearman. — I  do  not  see  that. 

Mr   Beach, — You  have  just  read  it. 

Mr.  Shearman,  -I  have  read  it  just  as  it  is  written.  They  consulted  for 
that  ])urpose. 

Mr,  Beach, — Now,  sir,  the  question  of  Mr.  Fullerton  calling  for  a  portion 
of  the  Woodhull  story,  was  in  regard  to  this  transaction,  that  is,  the  charge 
against  Mr.  Beecher.  Now,  sir,  for  what  was  that  offered  ?  For  the  purpose 
of  showing  a  specific  charge  of  adultery  against  Mr.  Beecher,  and  the  man^ 
ncr  in  which  he  met  that  accusation,  the  policy  which  he  adopted  and  the 
advice  of  his  friends  in  regard  to  it.  What  do  they  now  propose  to  read  ? 
A  portion  of  this  publication,  not  in  regard  to  the  charge  against  Mr.  Beecher, 
but  in  regard  to  the  charge  against  Tilton  and  Moulton,  having  no  connec- 
tion whatever  with  the  issue  before  your  Honor.  And  what  will  be  the 
result,  your  Honor,  if  it  is  read,  publishing  charges  against^Mr.  Moulton  and 
Mr.  Tilton?  Why,  that  we  have  side  issues  raised  in  regard  to  the  truth  of 
those  charges,  and  they  must  be  investigated.  If  they  are  permitted  to  be 
read,  sir,  promulgating  false  charges  on  this  trial  against  Mr.  Tilton  and 
against  Mr.  Moulton,  the  whole  merits  of  these  accusations  must  be  opened 
before  your  Honor  and  this  juiy  for  investigation,  and  we  are  led  at  onoe 
into  collateral  issues  which  will  exhaust  the  time  of  this  court  most  unprofit- 
ably  and  needlessly.  Now,  I  submit  to  your  Honor,  that  the  only  object  of 
the  reading  of  this  portion  of  this  publication  of  Mrs.  Woodhull,  is  to 
insinuate  an  accusation  against  the  plaintiff  in  this  case  and  the  witness  upon 
the  stand,  drawing  in  issue  their  connection  with  Mrs,  Woodhull,  which  con- 
nection may  be  shown  by  legitimate  evidence,  if  you  please,  but  not  by  the 
declarations  of  that  lady  herself.  The  effect  is  to  introduce,  as  evidence 
against  these  gentlemen,  the  charges,  the  insinuations,  the  inculpations  of 
Mrs.  Woodhull  as  against  these  parties,  unverified  by  any  sanction  whatever 
of  a  court  of  justice.  I  submit  to  your  Honor  it  would  be  a  gross  injustice 
to  permit  that  sort  of  evidence  to  be  introduced. 

Mr.  Evart-8. — We  are  entitled  I  think,  to  close  the  argument. 

Mr.  Beach. — I  think  not,  sir,  when  we  make  an  objection. 

Mr,  Evarts. — Now,  my  learned  friend's  last  proposition  seems  to  me  but  a 
somewhat  refined  and  elegant  proposition  of  the  old  maxim,  that  what  is 
sauce  for  the  goose  is  not  sauce  for  the  gander.  The  argument  here  is,  that 
when  this  story  came  out,  which  is  an  entire  novel,  if  you  please — ^narrative — it 
became  the  subject  of  conversation,  and  the  conversation  has  been  detailed 
(so  far  as  it  has  been  detailed),  as  applying  to  the  whole  story.  **That 
story"  is  what  it  is  called.  It  was  not  in  court,  and  it  was  to  be  produced 
the  next  day.    It  is  now  hero.     Now,  the  argument  for  which  it  was  intro« 
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cinceci  "was  this:  that  there  being  a  proposition  of  a  charge  therein  against 
Mr.  Beechcr  in  connection  with  this  matter  of  Mrs.  Tilton  and- himself,  that 
the  consultation  and  the  desires  to  have  it  answered  ending  in  not  answering 
it,  indicate  an  inal)ility  to  answer  it,  or  an  inclination  not  to  tell  the  truth.* 
But  when  the  substantive  matters  that  bear  to  the  prejudice  of  Mr.  Tilton  and 
Mr.  Moulton  in  this  argument  are  offered  to  be  read,  my  learned  friend  says 
that  though  the  facts  may  be  learned  by  judicial  evidence,  yet  Mrs.  Wood- 
hull  can  not  be  heard  to  make  the  imputation.  Hasn^t  she  been  heard  to 
make  the  imputation  against  Mr.  Beecher,  the  non-answer  of  which  is  the 
argument  against  Mr.  Beeclier,  and  by  the  same  proposition,  when  her  state- 
ments against  Moulton  and  Tilton  are  known  to  them,  and  form  the  subject 
of  consultation  for  a  joint  answer  against  a  joint  libel,  is  not  the  same  argu- 
ment applicable  that  if  they  did  not  answer,  then  they  admit  the  truth  against 
them  ?  The  argument  may  be  worth  nothing,  or  worth  much ;  and  it  is  the 
same  argument,  it  is  the  same  course  of  evidence,  it  is  the  same  legitimate 
evidence — ^that  a  charge  was  made  known  to  them,  made  the  subject  of  COD- 
versation,  the  propriety  and  duty  of  an  answer  to  it  was  made  the  subject  of 
consultation  in  the  same  light,  and  in  the  same  sense,  and  the  concurring, 
judgments  were  that  silence  was  the  best  course,  now,  if  that  is  sound  as 
an  imputation  against  Mr.  Beecher,  it  is  sound  as  an  imputation  against 
Mr.  Tilton  and  against  Mr.  Moulton.  And  my  learned  friend  understands 
that  when  a  hus4)and  brings  an  action  of  .this  kind  involving  the  question  of 
the  adultery  of  his- wife,  that  all  the  topics  that  bear  upon  that  issue  as 
between  husband  and  wife  necessarily  come  into  play.  They  are  not  collateral 
questions.  We  have  not  introduced  the  Woodhull  story ;  it  has  been  intro- 
duced on  the  other  side,  to  bear  heavily  against  our  client  for  his  omission  to 
answer,  or  the  manner  in  which  he  did  answer. 

Mr.  Beach. — The  only  answer  necessary  to  that  argument  is,  that  it  is 
founded  entirely  upon  a  false  assumption  that  there  was  a  mutual  consultation 
as  to  the  manner  in  which  the  charges  of  Mrs.  Woodhull  against  Tilton  and 
Moulton  should  be  met. 

Judge  Nkilson. — I  understand  ;  the  question  was  how  Mr.  Beecher  should 
meet  it,  whether  by  silence  or  some  kind  of  an  answer. 

Mr.  Fullerton. — I  beg  yonr  Honor  to  bear  in  mind  that  the  paragraph 
which  they  now  propose  to  read  has  no  reference  to  the  charge  against  Mr. 
Tilton  or  against  Mr.  Moulton  or  Mr.  Beecher.  They  propose  to  read  now 
the  atrocious  sentiments  of  this  woman  in  regard  to  the  marital  relation. 
That  is  all  they  propose,  and  if  your  llonor  will  take  the  paper  and  read  the 
paragraph  which  the  gentlemen  now  offer  to  read  you  will  see  that  I  am 
strictly  right. 

Judge  Neilson. — Yes,  I  think  you  are  right;  he  would  have  a  right  to 
read  it,  however,  in  order  to  form  his  exception. 

Mr.  Fullerton. — Well,  I  only  want  to  know  whether  the  gentlemen  reads  it 
as  coming  within  your  Honor's  ruling  that  he  might  read  everything  that 
related  to  the  charge. 

Mr,  Shearman, — I  do  read  it. 

*  See  p.  387,  arUe, 
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Mr,  FullerUm, — ^I  do  not  see  what  relation  there  is  between  her  sentiments 
in  regard  to  marriage*  and  the  charge  against  Mr.  Beecher,  Mr.  Tilton,  and 
Mr.  Moulton.  Because  we  have  alluded  in  our  evidence  to  this  story  incul- 
pating Mr.  Beecher  does  not  give  them  the  right  to  prove  everything  else  in 
the  story  by  any  means.  If  we  could  prove,  or  have  occasion  to  prove  on 
this  trial  til  at  the  Decalogue  contained  the  words,  *'Thou  shalt  not  commit 
adultery,"  it  docs  not  give  them  the  right  to  read  in  evidence  the  story  of 
Annanias  and  Sapphira  in  another  part  of  the  same  volume. 

Mr,  Shearman, — [Reading.] 

**  Now,  Mrs.  WoodhuU,  would  you  state  in  the  most  condensed  way  your 
opinions  on  this  subject,  as  they  differ  from  those  avowed  and  ostensibly  lived 
by  the  public  at  large  ? 

Mrs.  Woodhull. — I  believe  that  the  marriafre  institution,  like  slavery  and 
mouarchy,  and  uiany  other  things  which  have  been  good  and  necessary  in  their 
day,  is  now  effete,  and  in  a  general  sense  injurious,  instead  of  b^^ing  beneficial  to 
the  community,  although,  of  course,  it  must  continue  to  linger  until  better  insti- 
tutions can  be  formed.  I  mean  by  marriage,  in  this  connection,  any  forced  or 
obligatory  tie  between  the  sexes,  any  legal  intervention  or  eonatratnt  to  prevent 
people  from  adjusting  their  love  relations  precisely  as  they  do  their  religious 
affairs  in  this  country,  in  complete  personal  freedom ;  changing  and  improving 
them  from  time  to  time,  and  according  to  circumntances." 

Judge  Nbilson. — Now,  as  to  that  clause,  it  is  merely  an  atrocious  senti- 
ment stated  by  that  writer,  and  stated  as  her  opinion  simply.  I  rule  that  out, 
and  allow  you  fo  take  an  exception. 

Mr,  Shearman, — Will  your  Honor  allow  me  to  read  the  paragraph  ? 

JuDQE  Neilson. — The  last  paragraph  may  be  proper ;  but,  as  to  this,  take 
an  exception. 

Mr,  Shearman, — The  next  paragraph  we  propose  to  read  is  from  the 
second  column : 

"Reporter. — Is  it  possible  that  Mr.  Tilton  confided  this  story  to  you?  It 
seems  too  monstrous  to  be  believed. 

"  Mrs.  Woodhull. — He  certaiply  did,  and  what  is  more,  I  am  persuaded  that 
in  his  inmost  mind  he  will  not  be  otherwise  than  glad  when  the  skeleton  in  his 
closet  is  revealed  to  the  world,  if  thereby  the  abuses  which  lurk  like  vipers 
under  the  cloak  of  social  conservatism  may  be  exposed  and  the  causes  removed. 
Mr.  Tilton  looks  deeper  into  the  soul  of  things  than  most  men,  and  is  braver  than 
most." 

Mr,  Beach, — That  is  objected  to. 

Judge  Neilbon. — Same  ruling  as  to  that,  of  course. 

Mr,  Shearman, — What  is  your  ruling  ? 

Judge  Neilbon. — That  it  is  not  gennane  to  the  matter  before  us,  and 
that  you  can  read  it  simply  for  the  purpose  of  pointing  your  exception. 

Mr,  Shearman, — Then  we  will  take  an  exception.  Tlie  next  paragraph  is 
as  follows: 

"  His  revelations  were  made  subsequently,  at  sundry  times,  and  during  the 
months  of  friendly  intercourse,  as  occasion  brought  the  subject  up.  I  will, 
however,  condense  his  statements  to  me,  and  state  the  facts  as  he  related  them, 
as  consecutively  as  possible.  I  kept  notes  of  the  conversation,  as  they  occurred 
from  time  to  time;  and  the  matter  is  so  much  impressed  upon  my  mind  that  I 
have  no  hesitation  in  relating  them  from  memory. 

"  Reporter. — Do  not  you  fear  that,  by  taking  the  responsibility  of  this  expoM, 
you  may  involve  yourself  in  trouble.    Even  if  all  you  relate  should  be  ^ae. 
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may  not  those  involved  deny  it  in  toto,  even  the  fact  of  their  having  made  the 
statement. 

"Mrs.Woodhull. — I  do  not  fear  anythinof  of  the  sort.  I  know  this  thing  must 
come  out;  and  the  Htatement  of  the  plain  uugarnished  truth  will  outweigh  all  the 
perjuries  that  can  be  invented,  if  it  come  to  that  pass.  I  have  been  charged  with 
attempts  at  blackmailing,  but  I  tell  you,  sir,  there  is  not  money  enough  in  these  two 
cities  to  purchase  my  silence  in  this  matter.  I  believe  it  is  my  duty  and  my  mission 
to  carry  the  torch  to  light  up  and  destroy  the  heap  of  rottenness,  which  in  the 
name  of  religion,  marital  sanctity  and  social  purity,  now  passes  as  the  social 
system.  I  know  there  are  other  churches  just  as  false,  other  pastors  just  as 
recreant  to  their  profes.^od  ideas  of  morality — by  their  immorality  you  know  I 
mean  their  hypocrisy.  I  am  glad  that  just  tliis  one  case  comes  to  me  to  be  ex- 
posed. This  is  a  great  congregation.  He  is  a  most  eminent  man.  When  a 
beacon  is  fired  on  the  mountain,  the  little  hills  are  lighted  up.  This  exposition 
will  send  inquisition  through  all  the  churches  and  what  is  termed  conservative 
society." 

Judge  Neh.son. — Same  ruling  as  to  that ;  you  will  take  an  exception. 

Mr.  Shearman, — The  next  paragraph  which  we  offer  is  the  foUowiDg — 
words  put  into  the  mouth  of  Mr.  Tilton;  and  the  gentleman  will  pardon  me 
if  I  do  not  read  literally  to  show  that  it  is  what  Mr.  Tilton  said,  because  I 
could  not  do  that  without  putting 

Mr.  FuUiTton. —^Vhere  is  that  ? 

Mr,  Shearman. — I  am  endeavoring — we  are  all  endeavoring  to  put  as  little 
of  this  as  is  possible  in. 

Judge  Neilson. — Some  of  those  atrocious  statements  ought  to  be  omitted, 
I  think. 

Mr.  Shearman, — It  is  this  paragraph  that  T  propose  to  read  now,  as  put  by 
Mrs.  Wood  hull  in  the  mouth  of  Mr.  Tilton. 

'*Ihad  one  friend  who  was  like  abrotlier,  Mr.  Frank  Moulton.  I  went  to 
him  and  stated  the  ca!»e  fully.  We  were  l)oth  members  of  Plymouth  Church. 
My  friend  took  a  ])istol,  went  to  Mr.  Beecher,  and  demanded  the  letter  of  Mrs. 
Tilton,  under  the  penalty  of  instant  death." 

Judge  Neilson. — That  will  remain  in,  although  it  already  appears  that 
Mr.  Moulton  was  not  a  member  of  Plymouth  Church. 

Mr,  Fullerton. — And  that  he  did  not  take  a  pistol  and  demand  the  paper. 

Judge  Neilson. — Well,  that  is  the  clause  referred  to  in  your  evidence  ? 

Mr,  FulUrton, — No,  sir;  we  did  not  refer  to  it  at  all.  They  have  referred 
to  it  upon  the  cross-examination,  and  asked  if  it  were  true,  and  they  have 
proved  themselves  that  it  was  untrue. 

Mr.  Slicarman. — That  is  precisely  what  we  wanted  to  prove;  the  next  par- 
agraph— turn  over  the  page. 

Mr.  Beach, — Wc  except,  sir,  to  that  ruling. 

Mr.  Shearman. — I  propose  to  read  a  short  paragraph,  and  to  state  that,  al- 
though no  name  is  mentioned  in  this  particular  paragraph,  it  refers  to  Mr.  Tilton. 

Mr,  Beach. — Well,  that  statement  we  move  to  have 

Mr.  Shearman. — I  am  offering  this  to  the  gentlemen  because  they  object  to 
having  a  great  deal  of  this  come  in;  and  your  Honor,  as  I  think  very  prop- 
erly, objects  to  having  too  much  of  this  matter  in.  If  I  were  to  read  enough 
of  the  article  to  show  that  it  referred  to  Mr.  Tilton,  I  slxmld  have  to  read 
the  whole  paragraph.  If  they  object  to  my  statement,  I  shall  have  to  read 
the  whole  paragraph. 
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Judge  Nbilson. — ^Well,  you  can  read  the  passage  that  you  have  in  mind 
just  now. 

Mr,  Shearman. — [Showing  paper  to  Mr.  Pullerton.]  If  you  object  to  my 
stating  that  it  refers  to  Mr.  Tilton 

Mr.  FuCUrton. — One  moment. 

Mr.  Shearman, — Well,  your  Honor,  I  offer,  if  the  gentlemen  on  the  other 
side  do  not  object,  to  have  it  understood  and  assumed  that  the  paragraph 
which  I  now  read  relates  to  Mr.  Tilton,  If  they  object,  I  shall  then  read  the 
whole  of  a  long  paragraph,  to  show  that  it  does. 

Judge  Neflson. — Well,  read  that  paragraph;  let  us  see  what  it  is. 

Mr.  Shearman. — This  paragraph  is  as  follows,  Mrs.  WoodhuU  speaking  of 

Mr.  Tilton: 

"  I  EHKiimed  at  once,  and  got  a  sufficient  admission,  as  I  always  do  in  such 
cases,  that  he  was  not  exactly  a  vestal  virgin  himself;  that  his  real  life  was 
something  very  different  from  the  awful  virtue  he  was  preaching." 

Judge  Neilson.  — The  awful  virtue  he  was  preaching  ? 

Mr.  Shearman. — Yes,  sir;  **the  awful  virtue  he  was  preaching." 

Mr.  Pryor. — So  we  preach  virtue  ? 

Mr.  Shearman. — The  next  paragraph  which  I 

Mr.  Fullerton. — One  moment.  Does  your  Honor  admit  that  ?  That  is, 
the  offer  to  read  ? 

Judge  Neilson. — I  think  we  will  admit  that;  we  will  let  that  stand. 

Mr.  Fullerton, — We  except. 

Mr,  Shearman. — The  next  paragraph  is  as  follows: 

"  Reporter.— Then  Mr.  Tilton  became,  as  it  were,  your  pupil,  and  you  in- 
structed him  in  your  theories? 

"Mrs.  Woodhull. — Yes,  1  suppose  that  is  a  correct  statement." 

We  offer  that;  and  now,  if  your  Honor  please,  we  renew  our  former  offer 
of  the  exposition  of  Mrs.  Woodhull's  views. 

Judge  Neilson. — That  last  clause  is  not  received.  You  take  an  excep- 
tion. She  says,  **  I  suppose."  It  is  a  remarkable  degree  of  modesty  on  her 
part,  particularly  in  speaking  of  a  Jact  which  she  assumed  to  know. 

Mr.  Fullerton. — ^It  is  not  so  remarkable  as  the  offer  in  evidence. 

Mr.  Shearman. — We  also  offer  the  paragraph  formerly  excluded,  in  which 
Mrs.  Woodhull  states  her  views  concerning  the  marriage  institution,  and  her 
belief  that  it  is  effete  and  ought  to  be  superseded.  We  offer  it  in  connection 
with  thii;  last  paragraph,  in  which  she  says  that  she  supposes  Mr.  Tilton  l)e- 
came  her  pupil  and  was  instructed  in  her  theories. 

Judge  Neilson. — Yes,  it  will  stand  on  the  former  ruling. 

Mr,  Shearman. — And  also  with  the  paragraph  last  admitted  with  reference 
to  his  not  being  exactly  a  vestal  virgin.    Your  Honor  rules  it  out  ? 

Judge  Neilson. — Yes,  I  will  hold  to  the  ruling  before  made. 

Mr.  Shearman. — We  offer  it,  as  you  understand,  as  being  one  of  the 
charges  made  against  Mr.  Tilton,  in  connection  with  charges  against  Mr. 
Beecher,  and  we  take  an  exception. 

Mr.  Fullerton. — In  other  words,  Mr.  Tilton  was  charged  with  not  being  . 
virgin,  and  you  believed  it. 

Mr,  Shearman. — I  don't  see  the  point.  As  Judge  FuUerton^a  remarks  ar . 
t.— 45 
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always  brilliant,  if  I  do  not  see  the  point,  I  suppose  it  is  my  fault,  not  his. 

The  next  paragraph  I  shall  offer  is  the  following: 

"Mrs.  Woodhull. — 1  was  then  contemplating  my  Steinway  Hall  speech  on 
social  freedom,  and  prepared  it  in  the  hope  of  being  able  to  persuade  Mr.  Beecher 
to  preside  for  me,  and  thus  make  a  way  for  himself  into  a  consistent  life  on  the 
radical  platform.  I  made  my  speech  as  soft  as  I  conscientiously  could.  I  toned 
it  down  in  order  that  it  might  not  frighten  him.  When  it  was  in  type,  1  went 
to  his  study  and  gave  him  a  copy,  and  asked  him  to  read  it  carefully,  and  give 
me  his  candid  opinion  concerning  it.  Meantime,  1  had  told  Mr.  Tilton  and  Mr. 
Moulton  that  1  was  going  to  ask  Mr  Beecher  to  preside,  and  they  agreed  to  press 
the  matter  with  him.'' 

I  abo  offer  the  following  extract  to  accompany  that : 

**  A  few  days  before  the  lecture  I  sent  a  note  to  Mr.  Beecher,  asking  him  to 

E reside  for  me.  This  alarmed  him.  He  went  with  it  to  Messrs.  Tilton  and 
Loulton,  asking  advice.  They  gave  it  to  him  in  the  affirmative,  telling  him  they 
considered  it  eminently  fitting  that  he  should  pursue  the  course  indicated  by  me 
as  his  only  safety;  but  it  was  not  urged  in  such  a  way  as  to  indicate  that  they 
had  known  the  request  was  to  have  been  made." 

Mr,   FulUrton. — Well,  sir,  they  are  objected  to  upon  the  same  ground. 

Mr.  Shearman. — This  should  be  connected  with  what  I  last  read,  '*They 
then  took  me  again  with  them  and  endeavored  to  persuade  him.**  We  offer 
that,  your  Honor. 

Jddob  Neilson. — Those  are  mled  out.  You  take  an  exception  as  to  the 
whole  or  part  of  it. 

Mr.  EvarU. — Perhaps  your  Honor  might  remember  that  these  also  bear 
uptm  the  question  of  the  efforts  charged  upon  Mr.  Beecher  of  trying  to  con- 
ciliate this  lady  and  to  temporize  concerning  this  story  bj  showing  that  these 
gentlemen,  Mr.  Tilton  and  Mr.  Moulton,  were  acting  in  her  interest  to  ac- 
complish the  result,  to  wit,  the  benefit  to  the  school  of  morals  and  philosophy 
of  which  she  was  an  adyocate.  We  have  had  a  great  deal  about  that,  and 
this  bears  upon  that. 

Mr.  Fullerton. — Yes,  sir;  and  your  Honor  will  not  forget,  after  that  obeer- 
vation,  that  Mr.  Moulton's  connection  with  this  woman,  from  first  to  last,  was 
simply  for  the  purpose  of  saving  Mr.  Beecher  from  exposure;  that  his  ac- 
quaintance commenced  when  he  undertook  to  save  him,  and  ended  when  he 
found  that  he  could  not  accomplish  his  object. 

Mr.  JEvarts. — That  is  your  view  ? 

Mr.  Fullerton. — Yes;  that  is  my  view;  that  is  the  reason  I  mention  it. 

Mr.  Evarts. — We  offer  this  as  bearing  on  that  view  and  contradicting  it. 

Judge  Neilson. — 1  can  not  receive  it,  I  think,  sir;  Mr.  Shearman,  that 
exhausU  the  argument. 

Mr.  Ecarts. — Our  exceptions  have  been  noted,  I  think. 

Judge  Neilson. — Yes,  sir;  generally  they  are.  1  say  generally,  if  there  is 
any  omission  of  an  exception  where  an  objection  has  been  made.  I  wish  to 
say  generally  that,  if  there  is  any  casual  omission  of  the  exception  in  connec- 
tion with  any  objection,  it  can  be  entered  hereafter. 

Mr.  Beadt. — ^I  hope  not.  I  trust  your  Houor  will  not  give  the  party  an 
exception  which  he  does  not  take.  I  am  seriously  opposed  to  that  rule  in  the 
settlement  of  cases,  and  I  think  the  party  should  take  his  exception  on  the 
trial. 
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Mr.  Evarts, — His  Honor  means  where  the  line  of  exception  is  already  in- 
dicated, I  suppose. 

Mr.  Beach — I  don't  know  what  he  means,  bat  I  object  to  that  rule. 

Mr.  Evarts, — Now,  have  we  your  Honor's  ruling  upon  this  general  propo- 
sition of  ours,  that  the  introduction  which  the  plaintiffs  had  given  to  this 
story,  this  publication,  entitles  us  to  read  such  parts  of  it,  irrespective  of  the 
question,  whether  they,  by  themselves,  are  admissible.  I  understand  youi' 
Honor  necessarily  to  rule  against  us  on  that  view. 

Mr,  Beach, — I  understand  his  Honor  to  have  ruled  that  you  are  at  liberty 
to  give  in  evidence  any  part  of  this  publication  which  tends  to  qualify  or 
explain  the  portion  of  it  to  which  we  referred  in  our  evidence.  That  is  the 
rule,  at  any  rate,  for  which  ive  contend,  and  we  ask  no  other  rule. 

Judge  Neilson. — Well,  I  ruled  at  first,  that  this  statement  was  brought  in  in 
a  sense,  to  a  certain  degree,  by  the  evidence  which  has  been  given  on  the  part  of 
the  plaintiff  with  reference  to  the  pistol  scene,  and  with  reference  to  the  story, 
and  we  have  heard  so  much  of  the  story  as  we  supposed  applied  to  the  matter 
referred  to  by  that  evidence.     I  think  that  is  all  the  ruling  that  is  called  for. 

Mr.  Morris. — We  have  heard  just  the  portion  that  does  not  apply  to  that. 

Mr.  Fullerton. — Your  Honor  forgets  that  everything  in  relation  to  the  pistol 
scene  was  called  out  in  the  cross-examination,  and  not  upon  the  direct  at  all. 

JuDGB  Neilson. — It  may  be  so.     I  think  we  will  proceed  now. 

Mr.  Bcarts. — Now,  my  learned  friend  has  just  laid  down  a  rule  that,  I 
think,  would  have  admitted  all  the  evidence  that  your  Honor  has  excluded ; 
that  is  to  say,  that  we  have  a  right  to  read  any  part  of  this  that  qualifies  or 
affects  the  part  that  they  have  introduced  in  evidence. 

JiTDOB  Neilson. — ^My  intention  was  to  let  you  read  any  part  of  this  which 
would  point  the  evidence  given  on  the  part  of  the  plaintiff,  and  show  what  it 
was  that  was  referred  to — statements,  story,  or  whatever. 

Mr.  EvarU. — That  we  understand,  and  we  submit  to  your  Honor's  ruling, 
that,  in  your  Honor's  disposition  of  the  matter,  the  parts  that  y^u  have 
included  do,  and  the  parts  that  you  have  excluded  do  not  come,  within  that 
rule.  Now,  I  wish  to  preserve  the  exception  on  the  question  of  our  right  to 
read  all  parts  of  this  statement,  by  reason  of  the  plaintiff's  introduction  of  the 
part  already  given. 

Judge  Neilson. — I  could  not  hold  that. 

Mr.  Evarts. — ^We  take  an  exception. 

Mr.  Tracy. — Did  you  ever  read  or  hear  read  a  paper  which  Tilton  pre- 
pared, which  he  called  his  *'True  Story"?  A.  I  don't  know  that  I  heard 
the  whole  of  it,  sir,  read — that  J  read  the  whole  of  it  or  heard  the  whole  of  it 
read.    I  don't  recollect ;  read  portions  of  it,  at  all  events. 

Q.  Well,  did  you  hear  the  most  of  it  read  ?    A.  Perhaps  I  did— I  dont — 

Q.  Well,  did  you  ?  Perhaps  you  did  is  no  answer  at  all.  A.  I  am  trying 
to  give  a  correct  answer. 

Mr.  Tracy. — I  submit  that  the  witness  ought  to  answer  the  question  that 
I  put  to  him. 

Judge  Neilson. — ^What  is  your  best  recollection  about  it  ?  A.  Well,  will 
yoQ  pat  the  question  ?    I  am  trying  to  give 
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[Question  read  by  the  stenographer.  ] 

A.  My  recollection  is  that  I  either  read  or  heard  the  most  of  it. 
Q.  Now,  will  you  say  that  you  did  not  either  read  or  hear  read  the  whole 
of  it  ?    A.  I  should  say  that  my  recollection — my  best  recollection  is  that  I 
did  not  read  or  hear  read  the  whole  of  it,  sir. 

Q.  When  was  that  story  prepared — that  statement  prepared  ?  A.  My  impres- 
sion was,  sir,  in  the  latter  part  of  Decemljer,  '72.  If  you  will  allow  me  to  state 
when  I  think  I  heard  the  most  of  it  read,  it  was  one  evening  when  you  were 
present  in  my  study,  when  you  went  to  sleep  and  was  not  quite  interested 

Mr.  EvarU. — ^That  is  not  an  answer  to  any  questicm. 

The  Witness. — Well,  I  am  only  trying 

Mr,  Fullerton. — It  gives  the  time,  however. 

Mr,  Beach, — ^It  is  a  very  proper  way  to  fix  it  by  reference  to  an  event. 

Mr.  Etarts. — The  difficulty  is  that  he  had  not  been  asked  to  fix  it. 

Mr,  FuUerUm, — Tes,  he  had  been  asked  to  fix  the  time. 

Mr,  Tracy.-^Yfas  that  story  prepared  and  read  ss  Mr.  Tilton's  answer  to 
the  Woodhull  publication  ?  A.  Was  it  prepared — may  the  stenographer  read 
the  question  ? 

JuDOB  Neilsok. — ^Was  it  prepared  and  read  as  an  answer  to  the  Woodhull 
publication  ? 

Mr.  Fullerton. — ^That  we  object  to ;  he  is  asking  for  the  operation  of  some 
mind  other  than  his  own. 

Judos  Nbilson. — Was  it  said  whether  or  not  it  was  prepared  as  an  answer 
to  the  Woodhull  statement  ? 

Mr,  Tracy, — I  accept  the  amendment 

The  Witness. — I  do  not  think  that  that  was  said. 

Mr.  Tracy.— What  do  you  say  ?    A.  I  don't  remember  that  that  was  said. 

Q.  Wasn't  the  statement  presented  to  you  by  Mr.  Tilton  as  his  proposed 
answer  to  that  publication  ?  A.  I  don't  recollect  its  being  presented  as  an 
answer  to  that  publication,  sir. 

Q.  Wasn't  it  presented  to  you  as  a  statement  which  he  had  prepared,  and 
which  he  proposed  to  publish  in  consequence  of  the  Woodhull  publication  ? 
A.  My  recollection  is  something  like  that  was  said,  sir,  in  consequence  of  it. 

Q.  Do  you  remember  what  were  the  subjects  of  which  that  story  treated  ? 
A.  There  is  only  one  part  of  it,  sir,  that  I  distinctly  recollect ;  one  incident, 
which  I  described  here;  I  don't  remember  what  it  distinctly  treated  of. 

Q.  Well,  answer  my  question.  Do  you  remember  the  subjects  of  which 
that  story  treated  ?    A.  Not  all  of  them ;  no  sir. 

Q.  Not  all  of  them  ?    A.  No,  sir. 

Q.  What  subjects  do  you  remember  that  it  did  treat  of  t 

Mr,  Fullerton. — That  is  objected  to. 

Mr,  Tracy. — That  is  what  was  called  **  The  true  story  "  by  Mr.  Tilton. 

Mr.  Fullerton. — We  object  to  it. 

JuDGB  Neilbon. — Have  you  the  paper  in  court  ? 

Mr.  Tracy. — We  have  not:  we  have  given  them  notice  to  produce  it. 

Judge  Neilbon. — Was  the  thing  published?  A.  No,  sir;  it  was  not 
published. 


Jan.  25,  1875.]  CROSS  EX AMINATIOK  709 

Judge  Neilson.— Well,  unless  you  produce  it,  they  have  a  right  to  inquire 
into  the  contents,  of  course.     Do  you  call  for  the  paper  ? 

Mr,  Tracy, — We  do,  and  they  fail  to  produce  it. 

Judge  Neilbok. — If  they  fail  to  produce  it,  or  account  for  it,  you  have  a 
right  to  give  the  contents  of  it. 

Mr,  Fullerton, — We  have  already  avowed  the  fact  tha^  the  paper  was 
destroyed.     It  is  not  in  existence. 

Mr,  EmrU, — Avowed  it  here  in  the  trial. 

Mr.  Fullerton, — ^Yes,  sir. 

Mr,  E'oarts, — Very  well,  that  gives  us  a  right  to  go  into  its  con- 
tents. 

Mr,  Tracy, — Now,  will  you  answer  my  question  ?  I  will  repeat  it.  What 
were  the  subjects  of  which  that  story  treated  ?  A.  I  don't,  recollect  all,  sir, 
of  the  pubjects. 

Q.  What  subjects  do  you  recollect  of  which  it  treated  ?  A.  The  relation 
between  Mrs.  Tilton  and  Mr.  Beecher. 

Q.  Did  it  also  treat  of  Mr.  Tilton's  relation  with  Mr.  Bowen  and  the 
causes  which  led  to  his  dismissal?  A.  I  don't  recollect,  sir,  whether  it  did 
or  not.  I  have  a  distinct  recollection  of  the  incident  which  I  narrated 
before  from  this  stand,  and  that  is  all. 

Q.  Did  it  treat  of  Mr.  Tilton's  relatiots  to  the  Woodhulls  and  their  pub- 
lication ?    A.  I  don't  recollect  that. 

Q.  Do  you  recollect  whether  or  not  it  referred  to  tlie  publication  of  the 
Woodhulls  ?  A.  I  don't  recollect  that,  sir.  I  will  tell  you  exactly  what  I 
do  recollect 

Q.  How  long  a  paper  was  it  ?    A.  Quite  long;  I  forget  how  long. 

Q.  Very  long,  wasn't  it?    A.  What  do  you  mean  by  very  long  ? 

Q.  Well,  wasn't  it  more  than  one  hundred  foolscap  pages  ?  A.  I  don't 
recollect  whether  it  was  or  not. 

Q.  Didn't  it  make  as  thick  a  manuscript  as  that  ?  [Showing  a  manuscript 
to  witness].     A.  As  thick  as  that,  no. 

Q.  That  ?    A.  No. 

Q.  That  ?    A.   No ;  I  don't  think  it  did. 

Q.  How  thick  was  it  ?  A.  Well,  I  don't  think  it  was  one  hundred  pages. 
You  heard  it  read.     I  don't  know  how  much. 

Mr,  Ecarts. — I  ask  that  that  be  struck  out;  the  conversations  of  the  wit- 
ness with  the  counsel  are  not  admissible. 

Judge  Neilson.: — Yes. 

The  Witness, — Excuse  me. 

Q.  Did  he  carry  it  in  a  black  cover  ?  A.  It  was  wound  up^-rolled  up ; 
yes,  sir. 

Q.  Well,  sir,  what  did  it  say— did  it  contain  any  statement  from  Mrs. 
Tilton  concerning  her  relation  with  Mr.  Beecher  ?  A.  My  impression,  sir,  is 
that  the  letter  which  she  wrote  to  Dr.  Storrs,  or  the  purport  of  that  letter, 
was  in  the  statement. 

•  •  • 

Q.  Yes,  sir;  that  is,  it  stated  in  substance,  then,  that,  "prompted  by  my 
duty,  I  informed  my  husband  that  Mr.  H.  W.  Beecher,  my  friend  and  pastor, 
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had  solicited  me  to  be  a  wife  to  him,  together  with  all  that  this  implied  ?"* 
A.  I  think  that  is  it,  sir. 

Q.  That  was  the  substance  of  the  statement — did  that  paper  contain  any 
other  statement  of  her  relations  with  Mr.  Beecber  than  contained  «n  that 
paragraph  ?    A.  I  don^t  recollect  that  it  did,  sir. 

Q.  Did  the  paper  also  contain  a  copy  of  what  you  now  ^all  the  letter  of 
contrition  ?  A.  I  don't  recollect  that ;  I  don't  think  it  did ;  my  impressioD  is 
that  it  did  not — not  all  of  it. 

Q.  Did  it  contain  any  part  of  it  ?  A.  I  think  very  likely  it  contained 
some  part  of  it. 

Q.  Did  it?  A.  I  don't  recollect;  I  am  trying  to  answer  the  question 
truthfully. 

Q.  Don't  you  remember  that  that  true  statement  contained  a  copy  of  all 
or  of  a  part  of  what  you  call  the  letter  of  contrition  ?  A.  I  don't  really 
recollect. 

Q.  And  that  it  was  introduced  into  that  paper  as  proof  of  the  charge 
which  Mrs.  Tilton  made  against  Mr.  Beecher  ?  A.  I  don't  recollect  that,  sir; 
no;  I  have  stated  all  that  I  recollect. 

Q.  Was  there  any  charge  of  adultery  between  Mr.  Beecher  and  Mrs.  Tilton 
set  forth  in  that  paper  ?  A.  There  is  nothing,  sir,  except  what  I  have  nar- 
rated ;  that  is  all  that  I  recollect  of. 

Q.  Do  you  not  remember  that,  after  quoting  this  charge  of  Mr.  Tilton 
against  Mr.  Beecher,  that  Mr.  Tilton,  in  that  statement,  proceeded  to  eulogize 
his  wife  for  the  delicate  manner  in  which  she  had  resisted  the  advances  of 
her  pastor  ?    A.  I  don't  recollect  that,  sir. 

4  You  don't?    A.  No. 

Q.  Do  you  remember  whether  he  said  anything  on  that  subject  ?  A.  I 
really  dou't,  sir. 

Q.  It  may  have  contained  them,  for  aught  you  remember  ?  A«  If  I  had 
any  recollection  about  it,  sir,  I  should  state  it.     I  haven't. 

Q.  You  have  no  recollection  on  that  subject.  On  Mr.  Tilton's  meeting  Mr. 
Beecher  first  after  the  publication  of  the  Wood  hull  scandal,  were  you  present 
at  that  meeting  ?  A.  I  believe  I  was,  sir,  on  the  election  day.  I  recollect  that 
as  the  first;  that  is  what  I  mean  to  say.  General. 

Q.  First  you  saw  them  ?     A.  Yes,  sir. 

Q.  Do  you  remember  that  Mr.  Tilton  grasped  Mr.  Beecher  with  both  his 
hands —grasped  Mr.  Beccher's  hand  with  both  his,  and  shook  it  heartily,  and 
expressed  his  sympathy  with  Mr.  Beecher  for  this  publication  ?  A.  I  recollect 
that  be  shook  hands  with  Mr  Beecher,  sir. 

Q.  Didn't  he  grasp  Mr.  Beecher's  hand  with  both  his  and  shake  it  earnestly, 
and  express  his  profound  sympathy  with  him  on  account  of  this  scandalous 
publication  ?  A.  He  shook  his  hand  and  expressed  his  profound  regret  for 
the  publication. 

Q.  Didn't  he  shake  Mr.  Beecher's  hand  with  both  of  his  ?  A.  Well,  I 
don't  remember  whether  he  used  both  hands  or  not,  Mr.  Tracy. 

*  See  ''Exhibit  No. 57," p.  471, ants. 
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Q.  You  remember  that  he  shook  hands  ?    A.  Yes,  I  remember  tnat. 

Q.  Haven't  you  said  that  he  took  Mr.  Beecher's  hand  in  both  of  his,  and 
shook  it  heartily  and  expressed  his  profound  regret  and  sympathy  ?  A.  I 
don't  know  that  I  ever  have. 

Q.  Didn't  you  tell  tlie  liev.  Mr.  Halliday  so  at  your  house  soon  after  this 
Woodhull  publication  ?    A.  I  don't  recollect  that  I  did. 

Q.  Will  you  say  that  you  did  not  ?  A*  If  I  had  any  recollection  about  it 
I  would  make  the  statement  according  to  my  recollection,  but  T  have  not. 

Q.  You  mean  by  that  that  you  have  no  recollection  on  the  subject  ?  A. 
As  to  whether  I  told  Mr.  Halliday  or  not,  as  to  whether  your  question : — that 
is  it,  sir. 

Mr,  FnUerton. — That  is  it  ?    A.  Yes,  sir;  that  is  the  way. 

Q.  Now,  do  you  not  know  that  Mr.  Tilton  was  unwilling  to  make  any 
other  reply  to  the  Woodhull  statement  than  that  which  was  contained  in  the 
**  True  Story  "  ?    A.  That  he  was  unwilling  to  make  any  other  reply  ? 

Q.  Yes.     A.  No;  if  you  will  allow  me  to  explain 

Q.  No,  answer  my  question;  do  you  not  know  that  fact  ?  A.  That  he  was 
unwilling  ?  I  could  not  say  that  I  did  know  that  he  was  unwilling  to  make 
any  other  statement,  sir. 

Q.  Was  he  not  willing  to  make  a  statement  which  should  exonerate  his 
wife  from  the  charge  of  adultery,  but  which  should,  at  the  same  time,  put 
Mr.  Beecher  in  the  position  of  having  solicited  it  ? 

The  Witncits, — ^Will  the  stenographer  read  that  question  ? 

[Quei*tion  read  by  the  stenographer.] 

A.  I  don't  think  I  could  say  yes  or  no  to  that  question,  and  answer  it 
positively.  He  was  willing  to  clear  his  wife,  but  I  don't  remember  that  be 
was  willing  to  put  Mr.  Beecher  in  the  position  of  having  solicited.  I  don't 
think 

Q.  You  remember  that  he  was  willing  to  make  a  statement  which  should 
exonerate  his  wife  from  the  charge  of  adultery  ?  A.  He  seemed  to  be  always 
willing  to  do  that  at  any  time. 

Q.  Make  a  public  statement  which  should  declare  that  she  was  hot  guilty 
of  adultery?  A.  I  don't  know  whether  a  public  statement  or  not;  he  was 
willing  to  make  a  statement. 

Q.  Well,  do  you  know  that  that  statement  of  his  called  the  "True 
Story,"  do  you  not  know  that  it  was  prepared  by  him  with  a  view  to  publi- 
cation ?  A,  Yes,  sir;  I  think  Mr.  Tracy,  if  you  will  allow  me,  I  think  I  can 
answer  your 

Mr,  Trdcy. — You  have  answered  my  question;  at  least,  I  accept  it  as  a 
full  answer. 

Mr.  Beach, — No,  sir;  if  he  wants  to  add  anything  to  it  to  qualify  it  or 
explain  it 

Mr,  Tracy. — ^That  depends  on  what  it  is. 

Mr,  Beach, — Then  you  had  better  hear  it. 

The  Witiie9S. — I  have  a  recollection  of  an  interview 


Mr,  Tracy, — Now,  I  have  not  called  on  you  for  an  interview;  I  have  asked 
a  simple  question,  whether  that  statement  was  prepared  by  Mr.  Tilton  with  a 
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Tiew  to  publication.     He  says  it  was.     I  submit  that  is  an  answer  to  the 
question. 

Mr,  Beach. — If  the  witness  wishes  to  change  that  question,  or  correct  an 
answer  which  he  has  made  inaccurately  to  a  previous  question,  he  has  a  right 
to  correct  it. 

Mr.  Tracy. — Oh!  if  he  has  made  a  mistake i 

The  Witues^i. — My  only  purpos?  was  to  give  a  full  statement  of  the  truth. 
My  (  nly  purpose  was  to  tell  the  truth  fully  about  it ;  that  is  all  the  thought 
that  was  in  my  mind. 

Judge  Neilson. — The  objection  which  the  counsel  made  was  that  you 
seemed  to  be  proceeding  to  refer  to  some  other  occasion  about  which  he  had 
not  inquired. 

The  Witness. — I  will  tell  your  Honor  precisely  what  I  wanted  to  do 

Mr,  Etarts. — Well,  I  submit  that  our  first  duty  is  with  this  question.  The 
point  is  this;  not  that  it  is  permissible  for  the  witness  to  explain;  that  we 
u  -derstand;  but  it  does  not  form  a  part  of  our  cross-examination.  When  he 
liis  lull/  answered  the  question  put  to  him,  it  is  for  the  other  side  to  take  up 
the  examination. 

Mr,  Beach. — Suppose  he  vishes  to  correct  a  matter 

Mr.  Evarts. — That  is  another  matter. 

Judge  Xeilson. — He  could  correct,  but  he  could  not  refer  to  another  and 
indepcnd'-'Ut  occasion. 

The  Witness. — No,  sir.  Mr.  Tracy  asks  me  whether  Mr.  Tilton  was  not 
willing  to  make  a  statement  which  should  clear  his  wife  and  yet  leave  Mr. 
Beecher  subject  to  the  imputation  of  having  improperly  solicited.  Now,  I 
answered  that  question  as  well  as  I  could ;  but  I  remember  an  interview  between 
Mr.  Beecher  and  ^Ir.  Tilton  in  which  Mr.  Tilton  was  perfectly  willing  that 
Mr.  Beecher  should  take  the  responsibility  of  denying,  and  the  cards  were 
prepared  for  that  purpose. 

Judge  Neilson. — That  is  an  occasion  as  to  which  he  had  inquired. 

The  Witness. — I  understood  his  questicm  to  cover  all  occasions  that  I 
knew  of.« 

Mr.  Tracy. — Oh  I  no. 

The  Witness. — Yes,  sir. 

Mr.  Tracy. — ^There  is  no  question  about  what  Mr.  Tilton  was  willing  to 
do.  He  is  answering  to  what  Mr.  Tilton  was  willing  Mr.  Beecher  should  do. 
My  question  was,  what  statement  Tilton  was  willing  to  make. 

The  Witness. — If  you  will  allow  the  stenographer  to  read  the  question. 

[The  stenographer  read  the  question.] 

The  Witness.— ^ow,  your  Honor,  at  the  time  that  the  publication  of  the 
statement  was  talked  about,  there  was  this  interview  that  I  have  a  recollec- 
tion of,  or  an  impression  concerning,  and  at  which  Mr.  Tilton  was  perfectly 
willing  that  his  wife 

Mr.  Tracy. — I  object.  1  have  not  asked  him  what  he  was  willing 
Beecher  should  do.  I  have  asked  the  simple  question,  whether  Mr.  Til- 
ton was  unwilling  to  make  any  statement  himself  except  one,  which,  while 
it  exonerated  his  wife,  put  Mr.  Beecher  in  the  position  of  having  solicited  her. 
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Judos  Neilsun. — But  your  question  does  not  point  to  any  particular 
occasion;  and,  therefore,  I  think  we  will  take  the  answer,  and  see  what 
it  is. 

Mr,  Tracy, — Excuse  me  a  moment;  the  witness  is  not  proceeding  to 
answer  my  question  as  to  what  statement  Mr.  Tilton  was  willing  to  make;  but 
he  is  proceed! n<^  to  state  what  Mr.  Tilton  said  he  was  willing  Mr.  Beecher 
should  do. 

The  Witnesi, — They  were  then  discussing  the  publication  of  the  state- 
ment, your  Honor. 

Mr,  Tracy, — My  question  is  this:  What  statement  was  Mr.  Tilton  willing 
to  make  ? 

Judge  Neilson. — Now,  can  you  answer  that  more  fully  than  you  have — 
what  statement  Mr.  Tilton  was  willing  to  make  ?  A.  Mr.  Tilton  had  pre- 
pared the  statement  to  which  I  have  referred,  called  thj  **  True  Story,"  I  thjnk 
that  was;  and  he  was  perfectly  witling  to  forego  the  publication  of  it,  and 
leave  Mr.  Beecher  and  Mrs.  Tilton  to  deny.  Your  Honor,  that  is  what  I 
want 

Mr,  Tmcy. — ^I  did  not  ask  that. 

Judge  Neilson. — I  think  that  is  embraced  in  the  question. 

Mr,  Trticy, — Your  Honor  will  note  my  objection.  I  object  to  the  last  part 
of  the  answer,  what  he  was  willing  Mr.  Beecher  and  Mrs.  Tilton  should  do, 
as  not  responsive  to  my  question. 

Judge  Neilson. — I  don't  think  that  bears  upon  it. 

Q.  Do  you  remember  the  publication  of  Mr.  Tilton's  letter  to  **  A  Com- 
plaining Friend  "  ?    A.  I  remember  of  such  a  publication ;  yes,  sir. 

Q.  Did  you  know  of  it  before  it  was  published  ?    A.  No,  sir. 

Mr,  Morris, — That  has  all  been  gone  over  before. 

Mr,  Tracy. — I  doa't  remember  that  it  has. 

Q.  He  published  that  without  your  knowledge?  A.  Yies,  sir;  he  pub- 
lished it  without  my  knowledge. 

Q.  Did  not  that  bring  on  what  was  known  as  another  emergency  in  this 
case — the  publication  of  that  card  ?  A.  I  don't  recollect  now  whether  it  did 
or  not;  I  don't  think  it  did  bring  on  another  emergency. 

Q.  Did  you  see  Mr.  Beecher  about  it  ?  A.  Yes,  sir ;  I  had  an  interview 
with  him  about  it. 

Q.  A  consultation?    A.  It  was  an  interview;  it  was  talked  about. 

Q.  Did  you  still  advise  silence,  notwithstanding  that  publication  ?  A.  I 
thought  no  reply  was  necessary. 

Q.  Didn't  Mr.  Beecher  think  that  a  reply  was  necessary— that  Tilton 
having  spoken  in  this  letter  to  **  A  Complaining  Friend,"  didn't  Mr.  Beecher 
then  think  that  a  reply  was  necessary  ?    A.  I  think  not. 

Q.  You  think  not  ?    A.  I  think  not. 

Q.  You  know  you  advised  against  it  ?  A.  I  adhered  to  the  policy  of 
silence,  after  a  full  consideration  of  all  the  interests  that  were  involved. 

Q.  Don't  you  remember  that  you  and  Mr.  Beecher  had  an  interview  on 
the  subject  of  that  publicaticm,  when  Mr.  Beecher  told  you  that  he  thought 
that  letter  made  it  necessary  for  him  to  deny  that  statement  ?    A.  No,  sir. 
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Q.  You  don't  remember  that  ?    A,  No,  sir. 

Q.  And  that  you  advised  silence  ?    A.  No,  sir. 

Q.  Do  you  remember  of  having  seen  in  Mr.  Beecher's  hands,  about  that 
time,  a  note  addressed  to  you  containing  a  denial  of  the  Woodhull  charge, 
for  publication  ?    A.  No,  sir. 

Q.  You  do  not  remember  it  ?    A.  No,  sir. 

Q.  Never  saw  it  ?    A.  I  don't  recollect  that  I  ever  saw  such  a  paper. 

Q.  Did  Mr.  Beecher  tell  you  he  had  prepared  one  ?  A.  I  don't  recollect 
that  he  ever  did;  I  don't  think  he  did. 

Q.  [Handing  paper  to  witness.]  Now,  sir,  I  hand  you  that,  and  ask  you 
if,  after  the  publication  of  the  letter  to  a  *' Complaining  Friend,"  Mr. 
Beecher  did  not  present  you  that  and  consult  with  you  in  regard  to  the  pro- 
priety of  its  publication  ?  A.  No,  sir;  I  don't  think  I  ever  saw  that  letter  in 
my  life;  I  don't  think  I  ever  did. 

Q.  Turn  over  and  see  the  card  ?  A.  No,  sir;  I  think  this  is  the  card  that 
Mr.  Tilton — I  never  saw  it — I  think  that  is  the  card  Mr.  Tilton  was  willing 

Mr.  EtarU. — You  say  never  saw  it;  that  is  enough. 

The  Witness. — I  beg  your  pardon. 

Mr.  EmrU. — Did  you  see  it  ?    A.  I  never  saw  it. 

[Paper  marked  for  indentification  **  Exhibit  D,  41."] 

Mr.  FuUtrton. — Let  me  see  that  paper. 

Mr.  Etnrts. — It  is  not  in  evidence. 

Mr.  FuUerton. — I  ask  to  see  that  paper. 

Judge  Neilson. — You  will  wait  until  it  is  put  in  evidence. 

Mr.  Fullerton. — I  beg  your  pardon ;  I  am  not  compelled  to  wait  until  that 
time ;  we  are  entitled  to  see  it  now ;  it  has  been  placed  in  the  hands  of  the 
witness,  and  he  has  been  asked  a  question  in  regard  to  it.  That  entitles  us 
to  look  at  it. 

Judge  Nbilson. — [To  Mr.  Evarts.J  Is  there  any  objection  to  showing  it 
to  them  ? 

Mr.  Evarts. — As  a  matter  of  private  gratification  to  the  counsel  we  will 
permit  him  to  look  at  it;  we  will  be  very  courteous.  Bnt,  in  regular  course 
of  proceedings,  it  seems  to  us  plain,  it  is  a  paper  they  are  not  entitled  to  see 
until  we  put  it  in  evidence. 

Judge  Neilson. — I  think  you  can  hold  it  until  you  offer  it  in  evidence, 
the  witness  not  having  said  as  yet  that  he  saw  it. 

Mr.  Evarts.  — We  therefore  have  no  right  to  offer  it  in  evidence  ? 

Judge  Neflson. — No,  sir. 

Mr.  FuUerton. — But  I  have  a  right,  on  the  re-direct  examination,  to  call 
the  attention  of  the  witness  to  the  paper. 

Mr.  Evarts. — No  doubt. 

Mr.  Fullerton. — Then  I  have  a  right  to  look  at  it. 

Mr.  Evarts. — Then  you  will  have. 

Judge  Neilson. — Then  you  nj^ee,  gcntlomen. 

Mr.  Fullerton. — We  do  not  agree,  if  your  Honor  please.  We  agree  that  I 
have  a  right  to  see  it  before  I  re-examine  the  witness.  I  claim  that  I  have  & 
right  to  see  it  now.     They  say  I  have  a  right  to  see  it  then. 
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Judge  Nbilson. — ^You  would  have  a  right  to  see  it,  if  the  witness  had 
made  the  material  answer  that  he  saw  it. 

Mr.  FuVerton, — But  they  do  claim  that  the  answer  he  made  is  material, 
but  he  never  saw  it  before. 

Mr.  Evnrts, — We  do  not.  We  would  be  very  glad  to  put  it  in  evidence, 
but  our  difficulty  is,  we  have  no  rip:ht  to  do  so. 

Judge  Neilson. — When  he  (Mr.  Fullerton)  calls  attention  to  it  on  the 
re-dirpct,  he  will  have  a  right  to  see  it. 

Mr.  Evarta. — We  don*t  offer  to  read  it.    We  would  be  glad  to  read  it  now. 

Mr,  Fullerton. — I  will  show  your  Honor  an  authority  as  proof  that  I  have 
a  right  to  see  it  now. 

Judge  Neilson. — It  may  be  that  you  are  right.  If  it  was  more  material 
perhaps  I  should  remember  the  rule  better. 

Q.  I  think  you  have  stated  that  you  remembered  the  publication  of  the 
Tilton  letter  to  Mr.  Bowen  of  January  1st,  in  which  he  recites  Mr.  Bowen^s 
charges  of  adultery  against  Mr.  Beecher.  That  was  published  in  a  Sunday 
newspaper  of  April  20,  1873,  was  it  not  ?♦  A.  I  think  it  was  published  in 
The  Eagle — yes,  sir,  or  Sunday  Press.  I  didn't  see  it  in  The  Sunday  Press,  My 
recollection  is  I  saw  that  letter  published  in  The  Eagle,     I  will  see. 

Q.  It  is  The  Golden  Age  article,  which  was  publishad,  and  the  **  tripartite 
agreement,"  which  recited  the  letter  of  Mr.  Tilton  to  Mr.  Bowen,  written 
January  1st,  1871,  in  which  he  recites  the  charges  of  adultery  which  he 
(Bowen)  had  made  against  Beecher  at  the  interview  on  December  26  at  Mr. 
Bowen's  house  ?  A.  I  don't  recollect  having  seen  all  this.  It  may  be  I  was 
told;  my  impression  is  I  was  told  of  it  in  The  Eagle.  It  strikes  me  I  was  out 
of  town  when  it  appeared,  but  I  was  told  of  the  publication  of  the  letter  of 
Mr.  Tilt<m  to  Mr.  Bowen  in  The  Eagle. 

Q.  Taken  from  a  Sunday  newspaper  ?  A.  I  don't  know  whether  I  was 
told  it  was  taken  from  a  Sunday  newspaper. 

Q.  But  didn't  you  learn  it  was  first  published  in  a  Sunday  newspaper  in 
Brooklyn  ?  A.  I  think  I  learned  that  subsequently.  The  point  I  learned 
WHS  that  this  letter  of  Mr.  Tilton  to  Mr.  Bowen  was  published,  and  I  saw 
•Mr.  Bowen  about  it. 

Q.  That  was  its  first  publication  ?    A.  I  suppose  it  was. 

Q.  You  know  it  was  ?    A.  I  don't  recollect  of  any  other  now. 

-Q.  As  far  as  you  know,  it  was  ?  A.  That  is  all  that  I  recollect  about  it 
now;  I  don't  think  it  was  published. 

Q.  Do  you  know  how  the  Press  got  hold  of  that  letter  ?    A.  I  do  not. 

Q.  Did  you  have  anything  to  do  with  the  Press  getting  possession  of  that 
letter  to  publish  it  ?     A.  No,  sir. 

Q.  Don't  you  know  that  that  Golden  Age  article  as  published,  when  first 
published  in  Brooklyn  was  published  from  a  copy  that  came  from  Mr. 
Tilton  ?    A.  I  don't  know  anything  about  that. 

Q.  That  was  given  by  him  to  John  W.  Harman  ?  A.  I  don't  know  that; 
no,  sir. 

Q.  Did  Mr.  Tilton  ever  talk  with  you  about  how  it  came  to  be  published? 

*  See  "  Exhibit  No.  3."  p.  353,  ante. 
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A.  I  think  I  asked  him  how  it  came  to  be  published,  and  he  told  me  be  did 
not  know. 

Q.  I  did  not  ask  you  that;  he  told  you  he  did  not  know?  A.  Yes,  sir;  be 
told  me  he  did  not  know. 

Q.  Did  you  ask  him  how  it  happened  that  anybody  got  hold  of  the  proof- 
sheets  of  that  article  that  were  struck  off  in  The  Golden  Agef  A.  I  asked  him 
about  that. 

Q.  How  did  he  account  for  it  ?  A.  I  don't  recollect  how  he  accounted  for 
it;  he  didn^t  know  anything  about  it;  my  recollection  is  he  will  probably  be 
able  to  tell  you  that. 

Q.  That  publication  brought  on  another  emergency  in  this  matter,  did  it 
not  ?    A.  It  was  talked  of. 

Q.  And  created  a  good  deal  of  excitement,  didn't  it  ?    A.  I  beliere  it  did. 

Q.  You  saw  Mr.  Beecher  at  once  about  it,  did  you  not  ?  A.  Yes,  sir:  I 
think  I  saw  Mr.  Beecher  about  it.     I  think  be  came  to  see  me  about  it. 

Q.  And  it  created  a  good  deal  of  excitement,  you  say  ?  This  paldication 
of  the  letter  from  Mr.  Tilton  to  Mr.  Bowen,  reciting  Mr.  Bowen's  charges  of 
adultery  against  Mr.  Beecher,  preceded  the  publication  of  the  tripartite  agree- 
ment, did  it  not  ?    A.  Yes,  sir,  it  preceded  it. 

Q.  Will  you  tell  us  how  long  it  was  after  you  first  learned  of  the  publica- 
tion of  this  letter  to  Mr.  Beecher,  or  before  Mr.  Beecher  had  promised  to  give 
Mr.  Tilton  $5,000?    A.  How  long  it  was  before  that  ? 

Q.  Yes,  sir  ?  A.  When  was  the  $5,000  given  ?  I  think  that  was  May  2d, 
was  it  not  ? 

Q.  Yes,  sir ;  May  2d,  1878  ?    A.  How  long  it  was  before  that  ? 

Q.  Yes,  sir;  how  long  the  publication  of  this  letter  of  Mr.  Tilton 's  to  Mr. 
Bowen,  reciting  Mr.  Bowen's  charges  of  adultery  against  Mr.  Beecher — ^how 
long  it  was  that  that  was  published  before  Mr.  Beecher  had  agreed  to  pay  you 
$5,000  for  the  use  of  Mr.  Tilton  ?  A.  That  was  published  April  20th,  and  he 
gave  me  the  $5,000  on  May  2d. 

Q.  When  did  he  agree  to  give  it  ?  A.  I  really  do  not  recollect  the  day 
when  he  agreed  to  give  it. 

Q.  How  long  do  you  think  it  was  after  this. publication  ?  A.  If  I  recol- 
lected it  I  should  have  stated  it  to  you.  It  did  not  have  anything  to  do  with 
this  publication. 

Mr.  Tracy. — I  did  not  ask  you  that.  That  we  will  argue  to  the  jury.  1 
move  that  that  be  stricken  out. 

Judge  Neilson. — Strike  that  out.  The  answer  of  the  witness  and  your 
[Mr.  Tracy's]  observation  both  go  out. 

Mr,  Tracy, — Do  you  remember  how  long  it  was  after  this  publication  that 
you  had  your  first  talk  with  Mr.  Beecher  about  money  for  Mr.  Tilton  ?  A.  I 
don't  think  it  was  after  it  at  all;  at  the  present  moment  I  don't  remember. 

Q.  Do  you  remember  whether  it  was  after  it  ?  A.  I  think  it  was  not 
after  it. 

Q.  You  think  it  was  not  after  it  ?  A.  I  think  not ;  I  can  not  fix  the  date. 
If  you  have  got  anything  that  will  fix  the  date  I  will  try  and  tell  you, 
General. 
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Q.  How  many  talks  did  you  have  with  Mr.  Beecber  about  tbe  $5,000  ? 
A.  I  hnd  several. 

Q.  Wben  was  tbe  last  one  before  you  got  tbe  money  f  A.  Immediately 
before  I  got  it,  on  the  road  down  to  tbe  bank. 

Q.  Did  Mr.  Beecber  use  to  say  to  you  at  times  tbat  be  heard  that  Mr. 
Tilton  was  talking  privately  against  him  ?  A.  No,  sir ;  I  don't  recollect  that 
he  did. 

Q.  You  never  recollect  any  such  interview  as  that  ?  A  That  Mr.  Tilton 
was  talking  privately  against  him  ? — no,  sir. 

Q.  Don't  you  know  that  you  frequently  assured  Mr.  Beecber  tbat  the  re- 
ports that  he  heard  that  Mr.  Tilton  was  talking  about  him  were  untrue  ?  A. 
The  only  recollection  I  have  about  it  is  in  the  first  part  of  1871,  just  be- 
fore tbe  Mrs.  Morse  letter  was  brought  to  me,  that  then  Mr.  Beecber  did  say 
something  about  it.     Since  then  I  don't  recollect  about  it. 

Q.  Didn't  you  often  say  tbat  you  would  investigate  such  rumors,  and 
make  reports  to  Mr.  Beecber  of  what  tbe  facts  were  ?  A.  I  don't — such 
rumors  in  connection  with  Mr.  Tilton*s  name,  you  mean  ? 

Q.  Yes,  sir.      A.  There  were  rumors  that  people  were  talking  of. 

Q.  That  Mr.  Tilton  was  talking  against  Mr.  Beecber  privately  ?  A.  No, 
sir ;  I  don't  recollect  tbat. 

Q.  Or  that  be  was  talking  against  him?  A.  No,  dr;  that  others  were 
talking  against  him,  he  wrote  me  a  letter  once. 

Q.  Tbe  question  was  about  Mr.  Tilton.  A.  No,  sir ;  I  don't  recollect  tbat 
at  tbe  present  moment. 

Q.  You  don't  recollect  to  have  ever  undertaken  to  trace  up  those  reports, 
apd  afterwards  reported  to  Mr.  Beecber  that  they  were  unfounded,  and  that 
your  investigation  bad  shown  you  Mr.  Tilton  had  not  been  talking  about  him? 
A.  There  may  have  been  some  such  thing,  but  I  don't  recollect  it  at  present. 

Q.  [Handing  letter  to  witness.]  Will  you  look  at  tbat  letter  ?  A  Yes, 
sir. 

Q.  Is  tbat  your  writing  ?     A.  Yes,  sir;  tbat  is  my  writing. 

Q.  Will  you  fix  the  date  of  it  ?  A.  I  will  try  to.  I  will  read  it  and  see. 
[To  Mr.  Tracy.  J     Can  you  read  one  word  here  in  this  letter,  Mr.  Tracy  ? 

Mr,  Tracy. — I  don't  think  I  could ;  I  would  not  like  to  undertake  it.  It 
is  your  handwriting  isn't  it  ?    A.  Yes,  sir. 

Mr.  FuU^ton. — But  he  wrote  it  for  Mr.  Beecber  to  read. 

Judge  Neilson. — Perhaps  the  stenographer  can  read  it. 

Mr.  Tracy. — Yes,  sir;  it  begins  **Dear  Friend;"  perhaps  we  ran  read  it. 

The  Witness. — This  was  some  time,  I  suppose,'  in  the  Greeley  campaign  ? 

Mr.  Tracy. — ^I  suppose  so. 

The  Witness. — I  can  not  read  tbe  whole  context. 

Mr,  Shearman. — [Reading]: 

"Dear  Friend:  T.'s  statement  out  of  which  Cleveland  has  tried  to  make 
miscliief,  was  ba»ed  upon  your  remark  at  our  table  that  you  would  cease  to  be 
editor  of  Tlie  Christian  Union  when  it  condescended  to  personal  attacks  on  Mr. 
Greeley. 

'*  His  remark  was:  '  Mr.  B.  will  cease  to  be  editor  when  ilie  paper  personally 
attacks  G.'    C.  said,  '  What  do  you  mean  by  that  ?*    1  replied  your  chief  knows. 
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"  You  may  rest  assured  that  any  story  hereafter  brought  to  you  representing 
'^i'.  in  any  other  than  a  friendly  spirit  toward  you  is  a  misrepresentation  or  mis- 
apprehension, and  I  want  you  to  treat  it  accordingly;  then  no  mii«chief  can  be 
done.     Cleveland  liied  lo  pump  Tlu'odore  and  also  yourself. 

"  1  hope  you  have  left  no  impression  unfriendly  to  T.  on  C.'s  mind. 

''  Now,  again,  all  is  right,  and  I  pray  God  that  it  may  remain  so.  Right 
everywhere.  Yours,  F.  D.  M. 

"  You  can  readily  understand  how  C.  gave  to  T's  statement  the  coloring  of 
the  floating  stories. 

[Letter  marked  "  Exhibit  D,  42."J 

The  Witness. — I  think  I  can  fix  the  date  of  it. 

Q.  Who  are  C.  and  T.  ?  A.  Cleveland  and  Tilton.  I  will  try  to  fix  the 
date  for  you  as  near  as  I  can. 

Q.  When  do  you  think  it  was  ?  A.  I  think  it  was  on  the  evening  Mr.  Til- 
ton  made  bis  speech  at  the  Academy  of  Music  in  favor  of  Greeley,  because  Mr. 
Beecher  and  Mr.  Tiltou  were  both  with  me  dining  with  some  friends,  and  I 
think  it  was  about  that  time. 

Q.  That  was  the  time  the  conversation  of  Mr.  Beecher  occurred  ?  A.  Pre- 
cisely so ;  it  was  a  short  time  after  that. 

Q.  That  was  entirely  a  friendly  dinner,  was  it  not?  A«  It  seemed 
to  be. 

Q.  The  company  understood  at  that  dinner  that  Mr.  Beecher  was  for  Mr. 
Grant,  and  Mr.  Tiltou  was  for  Mr.  Greeley  ?    A.  I  think  they  did ;  yes,  sir. 

Q.  And  it  was  a  friendly  dinner  and  a  friendly  talk  ?    A.  Seemed  to  be. 

Q.  But  the  occasion  of  writing  this  letter  was  sometime  after  that  ?  A. 
Not  a  great  while;  I  don't  fix  it  as  the  beginning  of  the  reason  for  (he  letter. 

Q.  Was  that  the  only  instance  ^bere  you  had  followed  up  reports  that  had 
reached  Mr.  Beecher  of  Mr.  Tilton*s  unfriendly  remarks,  and  assured  him 
that  his  information  was  entirely  a  mistake,  and  that  Mr.  Tilton  was  entirely 
friendly  ? 

Mr,  FuUerton. — I  object  to  the  form  of  that  statement.  He  asks  if  that  is 
the  only  instance  of  that  kind.     Tliat  is  not  an  instance  of  that  kind. 

Mr.  Tracy. — Certainly  it  is,  if  there  is  anything  in  the  letter. 

Judge  Neilson. — I  think  he  may  answer  that. 

Mr.  Fulhrton. — It  is  a  misconstruction  of  the  letter. 

The  Witness. — Will  the  stenographer  read  the  question  ? 

[The  stenographer  read  the  question.] 

The  Witness. — I  don't  recollect. 

Judge  Neii.son. — You  mean  you  don't  remember  any  other  occasion  ?  A. 
I  don't  remember  any  other  question,  and  don't  recollect  tins  until  it  was 
brought  to  my  attention. 

Mr.  Tracy. — You  have  spoken  of  seeing  in  Mr.  Beecher's  hands  what  you 
called  his  resignation  on  the  evening  of  the  31st  of  May,  in  your  house?*  A. 
Yes,  sir. 

Q.  That  was  Saturday  evening,  was  it  not  ?  A.  I  think  that  was  the 
evening  I  saw  it. 

Q.  81st  of  May,  1873?  A.  I  think  that  was  the  evening  I  saw  the 
resignation. 

*  See  bottom  of  p.  400,  anU, 
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Q.  And  it  ^as  the  next  day  that  you  received  the  letter  that  has  been 
given  in  evidence,  dated  June  1st,  1873  ?  A.  I  received  a  letter  dated  June 
ist,  1873.* 

Q.  Did  you  see  Mr.  Tiltou  on  that  Sunday  ?  A.  I  think  very  likely  he 
was  at  the  house;  yes,  sir;  I  believe  he  was  at  the  house. 

Q.  What  time  did  lie  come  there  ?    A.  In  the  afternoon,  I  think. 

Q.  How  late  in  the  afternoon  ?  A.  I  don't  know ;  somewhere  about  from 
twelve  to  three;  about  dinner  time. 

Q.  What  time  of  day  did  you  receive  this  letter  from  Mr.  Beecher,  do 
you  know  ?    A.  In  the  morning  early. 

Q.  How  early  ?    A.  Before  I  was  up. 

Q.  Does  it  always  follow  that  that  is  early  on  Sunday  morning  ?  A.  Not 
always;  but  it  was  about  nine  o'clock,  I  should  think,  I  got  the  letter;  it  was 
before  half-past  ten;  if  you  want  me  to  fix  it,  I  will  be  able  to  fix  it 
accurately. 

Q.  Did  you  answer  that  letter  ?    A.  Tes,  sir. 

Q.  What  time  of  day  did  you  answer  it  ?    A.  Right  away,  sir ;  in  bed. 

Q.  You  answered  it  in  bed,  you  think  ?  A.  Yes,  air ;  my  wife  brought 
me  the  paper  to  answer  it  with ;  I  think  I  recollect  that. 

Mr,  Evarts, — The  details  are  unimportant,  what  your  wife  did  or  didn^t 
do. 

The  Witness. — Your  instructions  to  me,  Mr.  Evarts,  have  seemed  to  be  so 
peculiar  to  the  truth  itself,  that  I  beg  pardon  for  trying  to  tell  all  the  truth. 

Mr.  Traq/. — [Handing  letter  to  witness.]  Is  the  letter  now  presented  to 
you  your  answer  to  Mr.  Beecher's  letter  of  Sunday  morning,  June  1st,  1878  ? 

Mr.  Shearman. — ^You  are  satisfied  that  is  your  handwriting  ?  A.  Yes, 
sir;  I  am  satisfied  it  is  my  letter,  with  the  exception  of  the  words  that  are 
underlined;  I  don*t  know  that  that  makes  much  difference;  I  don^t  think  I 
underlined  it. 

Mr.  Evarts. — You  mean  the  underscoring  ?  A.  Yes  sir;  the  underscoring 
may  not  be  mine;  the  letter  is  mine  wTlh  that  exception.  Can  you  tell,  Mr. 
Shearman,  whether  that  underscoring  is  mine  or  not  ? 

Mr.  Shearman. — Yes,  if  you  want  me  to  tell  you. 

Mr.  Beach. — He  can  not  tell  you  that. 

Mr.  Etarts. — It  is  presumptively  your  unde'^coring,  and  that  erasing  is 
yours,  is  it  not  ?  A.  I  didn't  say  that.  [The  witness  refers  again  to  the 
letter.]     Yes,  sir,  I  think  that  was  the  beginning  of  the  letter.  , 

Q.  And  you  yourself  crossed  it  out  and  wrote  the  rest  ?  A.  1  think  very 
likely  I  did.     I  don't  remember  scratching  it  out. 

Mr.  Evarts. — I  will  begin  the  letter,  as  you  did,  with  the  part  that  is 

scratched  out  first. 

"  My  De^vh  Friend  :  You  know  I  have  never  been  in  sympathy  with  the 
mood  oat  of  which  you  have  often  spoken  as  you  have  written  this  morning.  If 
the  truth  must  be  spoken,  let  it  be.  1  know  you  can  stand  if  the  whole  cane  was 
published  to-morrow  and  in  my  opinion  it  shows  a  selfish  faith  in  God  to " 

And  then  the  whter  stops  and  erases  and  begins  again. 

Mr.  Slit'irmnn. — ^I  beg  your  pardon,  if  your  Honor  please.     As  this  letter 

*  See  ••  Exhibit  No.  2(5."  p.  403,  ante. 
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was  «)riginally  published,  it  was  published  correctly,  but  in  re-publishing  it  in 

this  book,  there  seems  to  be  an  erasure,  and  I  am  afraid  Mr.  Evarts  can  not 

read  this  writing,  and  I  will  therefore  read  it.     [Reading.] 

*  Sunday.  June  1,  '73. 
"MyDkau  Frtrnd:     You  know   1   have  never  been  in  sympathy  with  the 
mood  out  of  which  you  have  often  spoken  a;*  you  have  written  this  morning.     If 
the  truth  must  be  spokeu,  let  it  be.     1  know  you  can  staudif  the  whole  cai»e  was 
published  to-morrow  and  in  my  opinion  it  sliows  a  selfish  faith  in  God  to " 

Mr.  Evarts. — The  rest  is  right. 

Mr.  Sftearmnn. — The  rest  is  right. 

Mr.  Evarts. — Then  he  begins : 

"  Sunday,  June  1,  '73. 

"  My  Deak  Fkiend:  Your  letter  makes  this  first  Sabbath  of  summer  dark 
and  Cvdd  like  a  vault.  You  have  never  in^^pired  me  with  courage  or  hope,  and 
if  I  had  listened  to  you  alone,  my  hands  would  have  dropped  helpless  long  ago — 
You  don't  begin  to  be  in  the  dansifer  to  day,  that  has  faced  you  many  times  be- 
fore— If  you  look  it  liquare  in  the  eyes,  it  wMll  cower  and  slink  away  again.  You 
know  that  I  have  never  been  in  nympathy  with,  but  that  I  absolutely  abhor,  the 
unmanly  mood  out  of  which  your  letter  of  this  morning  came — This  mood  is  a 
reservoir  of  mildew.  Youc&n  stand,  if  the  whole  case  were  published  to-morrow — 
In  my  opinion  it  shows  only  a  selfish  faith  in  God  to  pro  whining' into  heaven,  if 
you  I'ouid,  with  a  truth  that  you  are  not  courageous  enough,  with  God's  help 
and  faiih  in  God,  to  try  to  live  on  earth. 

"  You  know  that  I  love  you,  and  because  I  do,  I  shall  try  and  try  and  try  as 
in  the  past. 

"  You  are  mistaken  when  you  say  that  "  Theodore  charges  yon  with  making 
him  appear  as  one  graciously  pardoned  by  you."  He  said  the  form  in  which  it 
was  published  in  some  of  the  papers  made  it  so  appear — and  it  was  from  this 
that  lie  asked  relief — I  do  not  think  it  impossible  to  frame  a  letter  which  will 
cover  the  case. — May  God  bless  you,  I  know  he  will  protect  you. 

"Yours,  Fkank." 

[Letter  marked  "Exhibit  D.  43. "J 

Mr.  7>«ic//. —Now,  just  previous  to  June  1st,  the  '' tripartite  agreement  ** 
had  been  published,  had  it  not?     A.  Exactly;  yes,  sir. 

Q.  When  was  it  published  ?  A.  Published,  I  think,  on  the  30th  or  29th 
of  May— the  30th  of  May.     [See  p.  396,  ante.] 

Q.  On  the  next  day,  June  2d,  you  got  Mr.  Beecher  to  publish  the  ctird  which 
has  been  put  in  evidence,  exonerating  Mr.  Tilton  from  the  suspicion  of  being  the 
author  of  Mr.  Bowen's  charge,  did  you  not?  A.  I  don't  think  I  said  that. 
On  Sunday  night  I  submitted  to  Mr.  Beecher  a  card,  the  substance  of*  which 
he  published  the  next  day  in  T/wj  EigU.   [See  *'  Exhibit  No.  27,"  p.  404,  ante.\ 

Q.  That  was  June  2d  ?    A.   Yes,  sir ;  that  was  June  2d ;  there  is  the  original. 

Q.  And  wflich  has  been  given  in  evidence  here  ?     A.  No,  sir;  it  has  not, 

Mr.  Morris.  No;  the  one  that  was  admitted  was  not.  Here  it  is.  [Hand- 
ing a  paper  to  Mr.  Tracy,  j 

Mr.  Evarts. — We  do  not  allude  to  anything  not  in  evidence.  There  was 
something  published. 

Q.  When  was  the  card  that  was  published  agreed  upon  ?  A.  Sunday 
night,  I  believe. 

Q.  Sunday  night  ?     A.   Sunday  night;  yes,  sir. 

Q.  The  card  that  was  published  ?     A.  Yes,  sir. 

Q.   Where  was  that  agreed  upon  ?     A.  In  my  study,  I  think. 

Q.  Mr.  Beecher's  thicat  to  resign  led  Mr.  Tilton^  did  it  not,  to  forego  the 
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pablication  of  tbe  card  which  he  bad  threatened  to  publish  on  Saturday  ?  A. 
No,  sir ;  I  don't  think  it  had  anything  to  do  with  it. 

Q.  He  didnU  publish  it,  did  he  ?  A.  He  was  going  to  publish  it  on  Mon- 
day.    He  was  not  going  to  publish  it  on  Saturday. 

Q.  The  card  he  was  going  to  publish  on  Saturday,  he  didn't  publish  it, 
did  he  ?    A.  No,  sir. 

Q.  When  was  the  interview  between  you  and  Mr.  Tilton  when  you  first 
were  informed  that  he  intended  to  publish  that  card  ?  A.  Saturday  morn- 
ing, I  think. 

Q.  When  did  you  learn  that  he  had  given  up  publishing  that  card  ?  A. 
I  think  it  was  Sunday  afternoon;  I  didn't  understand  that  he  had  given  up 
publishing  the  card,  if  you  please. 

Q.  I  ask  you  when  you  did  learn  it  ?  If  it  was  not  Sunday  afternoon, 
"when  was  it  ?    A.  Monday. 

Q.  You  learned  on  Monday  he  did  not  intend  to  publish  that  card  ?  A. 
Yes,  sir,  I  think  it  was  Monday. 

Q.  And  was  not  that  after  Mr.  Bpecher's  threats  to  resign  ?  A.  That  was 
after  Mr.  Beecher's  threats  to  resign ;  yes,  sir. 

Q.  And  after  you  had  communicated  that  threat  to  Mr.  Tilton  ?  A.  I 
think  it  was;  yes,  sir.     I  will  tell  you  about  the  card  if  you  want  me  to. 

Q.  Now,  I  ask  you  this  question:  was  the  card  which  was  published  on 
January  2nd  prepared  by  Mr.  Tilton  ?  A.  I  think  the  original  draft  of  it 
was;  yes,  sir — not  as  published;  it  was  published  with  an  alteration  from 
that  original  draft,  bat  the  draft  which  Mr.  Tilton  prepared  I  submitted  to 
Mr.  Beecher,  and  he  made  one  to  suit  himself,  which  was  substantially  that 
card. 

Q.  Now,  the  card  that  you  say  you  dictated  to  Mr.  Carpenter  after  the 
Bacon  Letter,  did  you  dictate  that  from  any  paper  ?    A.  No,  sir. 

Q.  Had  it  been  reduced  to  writing  previous  to  your  dictating  it  ?  A. 
Never. 

Q.  Where  did  you  dictate  it  ?  A.  I  think  it  was  at  Delmonico's;  in  the 
front  room,  on  the  second  or  third  floor  of  Delmonico's. 

Q.  Were  you  dining  there  together  ?  Which  Delmonico  ?  A.  Chambers 
street.     No,  I  did  not  get  there  in  time  to  dine,  I  recollect  that. 

Q.   What  time  was  it  ?    A.  It  was  in  the  afternoon. 

Mr.  Evarts. — Who  were  together  ?  A.  Mr.  Tilton,  Mr.  Carpenter,  and 
myself  were  together. 

Mr.  Tracy, — ^Mr.  Tilton,  yourself,  and  Mr.  Carpenter  were  together  at  the 
time  that  card  was  dictated  ?    A.  Yes,  sir. 

Q.  Were  you  there  for  the  purpose  of  a  meal  ?  A.  I  came  up  there  to  get 
my  dinner.     Dinner  was  over.     I  promised  to  go  there  to  dine. 

Q.  Did  the  two  come  with  you  ?    A.  No,  sir,  they  were  there  before  me. 

Q.  They  had  had  their  dinner  ?    A.  Yes  sir. 

Q.  Were  you  to  meet  them  at  dinner?    A.  I  believe  I  was. 

Q.  You  met  there  in  pursuance  of  an  appointment,  you  being  too  late  for 
dinner?    A.  Yes,  sir;  I  believe  so. 

Q.  And  was  this  card,  which  you  proposed  to  be  published,  or  this  state- 
I.— 46 
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ment  which  you  proposed  Mr.  Beecher  should  publish,  in  reply  to  the  Bacon 
letter  ?  A.  In  answer  to  the  Bacon  letter  ?  No,  I  did  not  propose  he  should 
publish  it — to  ppeak  It  from  his  platform. 

Mr.  Tracy. — That  is  what  I  call  publishing. 

The  WUnes9 — Yes,  sir. 

Mr,  Tmey, — That  was  prepared  at  Delmonico's,  Mr.  Tilton,  you  and  Mr. 
Carpenter  being  present  ?  A.  Yes,  sir;  I  dictated  it.  All  the  dictation  is 
mine ;  every  word  of  it. 

Q.  How  many  interviews  had  you  had  with  Mr.  Tilton  after  the  publica- 
tion of  the  Bacon  letter,  and  before  you  dictated  this  card  ?    A.  Not  many. 

Q.  How  many  ?  A.  I  don't  recollect.  What  is  the  dat«  of  the  publica- 
tion of  the  Bacon  letter  ? 

Q.  June  25th,  I  believe.  A.  What  day  of  the  week  was  it  ?  This  was 
Friday.  I  think  Mr.  Beecher  was  to  have  a  prayer  meeting  that  night;  that 
is  one  way  I  fix  this,  and  I  think  it  was  the  week  of  the  publication  of  the 
Bacon  letter ;  I  think  so. 

Q.  Do  you  know  what  day  The  Golden  Age  goes  to  press  ?  A.  No,  sir;  I 
don't  remember  the  day ;  I  don't  remember  that,  but  my  impression  is  that  it 
was  Friday  of  the  week  of  the  publication  of  the  article  in  The  Golden  Age, 

Q.  You  saw  it  in  the  morning  papers  on  Thursday  morning  ?  A..  I  don't 
recollect  what  day  it  was. 

Q.  Don't  you  recollect  The  Golden  Age  went  to  press  on  Wednesday  night  ? 
A.  I  don't  know  that. 

Q.  And  was  distributed  on  Wednesday  night?  A.  I  saw  you  immediate- 
ly after,  and  you  can  fix 

Mr.  Tracy.— 1  did  not  ask  you  that. 

The  Witness. — I  only  suggest  how  I  can  fix  the  date.  I  want  to  fix  the 
date  accurately.  I  didn't  mean  to  make  any  fun  then,  Mr.  Tracy.  I  will  tell 
you  the  thought  that  was  in  my  mind. 

Mr,  Tracy. — I  don't  want  that.    You  do  very  well  when  you  answer  my 

questions. 

Th^  Witness. — I  would  like  to  state  exactly  what  I  had  in  my  mind. 

Judge  Nktlson. — If  it  was  necessary.  We  assume  it  was  something 
proper,  of  course. 

The  Witness. — He  (Mr.  Tracy)  asked  me  to  fix  the  date,  and  I  wanted  to 
fix  it;  and,  if  your  Honor  will  allow  me,  I  will  state  how  I  wanted  to  fix  it. 

Judge  Neilson. — It  was  an  effort  on  your  part  to  fix  the  date  in  that  par- 
ticular way  ? 

The  Witness. — Precisely,  sir. 

AFTERlfoON  SESSIOK 

Francis  D.  Moulton  recalled,  and  the  cross-examination  resumed. 

Mr.  Tracy. — Have  you  seen  that  letter  before,  Mr.  Moulton  ?  [Handing 
witness  a  paper.]     A.  Yes,  sir. 

Q.  When  did  you  see  it  first  ?  A.  I  think  in  the  latter  part  of  Decem- 
ber, 1872. 
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Q.  About  the  time  of  its  date  ?  A.  I  don't  think  it  is  dated.  Some- 
where in  the  neighborhood  of  the  letter  of  the  **  Complaining  Friend,"  sir. 

Q.  Was  it  before  or  after  the  publication  of  the  letter  to  the  **  Complain- 
ing Friend  ?"     A.  I  think  it  was  after,  sir. 

Q.  Where  did  you  get  that  letter;  how  did  it  come  to  you  ?  A.  I  think 
by  Mr.  Tilton's  hand. 

Q.  And  left  with  you  ?    A.   Fes,  sir. 

Q.  By  him  ?    A.  Yes,  sir. 

Mr.  Tracy. — I  propose  to  oiler  it  in  evidence,  your  Honor.  [Handing  the 
letter  to  plaintiff's  counsel.] 

^fr.  Beach. — We  have  no  objection. 

Mr,  Shearman. — [Reading.] 

"  Mr.  MovXton :  "  Dec.  29,  1872. 

My  Dear  Friend  :  For  my  husband's  sake  and  my  children's,  I  hereby 
testify  with  all  my  woman's  soul,  that  I  am  innocent  of  the  crime  of  impure 
conduct  alleged  against  nie.  1  have  been  to  my  husband  a  true  wife ;  in  his 
love  1  wish  to  live  and  die.  My  early  affection  for  him  still  burns  with  its 
maiden  flame  ;  all  t?ie  more  for  what  he  has  borne  for  my  sake,  both  public  and 

frivate  wrongs.  His  plan  to  keep  back  scandals  long  ago  threatened  against  me 
never  approved,  and  the  result  shows  it  unavailing;  but  few  would  have 
riaked  so  much  as  he  has  sacrificed  for  others  ever  since  the  couspiracy  began 
against  him  two  years  ago. 

**  Having  had  power  to  strike  others,  he  has  forborne  to  use  it,  and  allowed  him- 
self to  be  injured  instead.  No  wound  is  so  great  to  me  as  the  imputation  that 
he  is  among  my  accusers.  1  bless  him  every  day  for  his  faith  in  me,  which 
swerves  not,  and  for  standing  my  champion  against  all  my  accusers. 

[Letter  marked  **  Exhibit  D,  44."]  Elizabeth  R.  Tilton." 

Q.  You  have  spoken  of  what  you  told  Mr.  Beech er,  Mr.  Tracy  advised  you 
in  regard  to  the  WoodhuU  scandal.  Did  you  tell  Mr.  Bcecher  that  Mr.  Tracy 
advised  you  to  deny  that  part  of  the  Woodhull  story  that  related  to  yourself, 
80  far  as  it  represented  you  to  be  an  actor  or  present  at  any  action  ?  A.  I 
don^t  recollect,  sir,  whether  I  told  him  that  or  not. 

Q.  Mr.  Moulton,  have  you  a  portrait  of  Mr.  Beech cr  hanging  in  your  house 
now  ?     A.  No,  sir. 

Q.  When  did  you  take  it  down  ?  A.  Some  little  time  ago;  I  forget  how 
l«ng  ago ;  after  I  got  William  Page's  portrait ;  I  forget  how  long  ago  that  was. 

Q.  About  how  long  ago  ?    A.  Within  a  year,  I  should  think. 

Q.  Can't  you  give  it  nearer  than-  that  ?  A.  I  don't  recollect,  sir;  I  know 
distinctly  when  it  was  done ;  that  is,  I  don't  remember  the  date,  but  I  know 
when  it  was  done  and  why. 

Q.  I  don't  ask  you  why ;  I  ask  you  now  for  the  time  ?  A.  I  can  not  fix 
the  time,  sir. 

Q.  Do  you  say  you  took  it  down  when  you  got  some  one  else's  portrait  ? 
A.  Yes,  sir;  I  didn't  have  any  room  for  William  Page's  portrait,  and  I  put 
William  Page's  portrait  in  Mr.  Bcecher's  place. 

Q.  William  Page,  the  artist  ?    A.  Yes,  sir. 

Q.  And  Mr.  Bcecher's  portrait  was  painted  by  Mr.  Page  ?    A.  Yes,  sir 

Q.  Now,  can't  you  recollect  the  season  of  the  year  when  you  took  that 
down  ?  A.  I  really  can  not,  Mr.  Tracy.  I  would  tell  you  if  I  could.  It  is  not 
yery  long  ago,  not  very  long. 
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Q.  Was  it  three  months  ago  ?    A.  This  is 

Q.  January.     A.  January ;  yes. 

Q.  The  25th.  A.  Yea ;  December,  November,  October — ^I  should  think  it 
was  over  three  months  ago.     I  should  think  it  was. 

Q.  It  is  about  three  months  ago  ?  A.  I  should  think  it  was  more  than 
three  months  ago. 

Q.  When  was  it  ?    A.  Within  the  year  sometime;  I  can't  tell  you. 

Q.  Oh !  yes ;  when  was  it  ?    A.  I  can't  recollect. 

Q.  Don't  you  know  that  it  was  since  August  ?  A.  No ;  I  don't  know  that 
it  is  since  August. 

Q.  Don't  you  know  that  it  is  since  your  statement  before  the  committee 
of  August  5th  ?    A.  I  don't  recollect,  sir,  that  it  was  since  then. 

Q.  Don't  you  know  that  that  portrait  hung  in  your  house,  Mr.  Moulton. 
after  you  made  your  statement  before  the  committee  of  August  5th,  in  your 
front  parlor  ?  A.  Now,  I  don't  recollect,  Mr.  Tracy;  very  likely  it  did;  I 
can  not  say ;  if  I  recollected  about  it,  I  would  tell  you. 

Q.  You  mean  to  say  that  you  don't  recollect  ?  A.  I  mean  to  say  that  I 
don't;  precisely ;  that  is  my  answer;  yes,  sir. 

Q.  How  long  had  it  hung  there  ?  A.  I  think  Mr.  Tilton  gave  me  that 
portrait,  sir 

Q.  I  didn't  ask  you  an3rthing  about  that,  sir.  I  asked  yon  how  long  it 
had  huDg  there  ?    A.  I  was  trying  to  fix  the  date,  sir,  by  the  gift. 

Q.  Just  fix  the  date  in  your  own  mind  and  announce  it.  It  is  not  neces- 
sary that  you  should  think  so  everybody  can  hear  you  ?  A.  I  will  try  not 
to,  sir. 

Mr,  Morris, — It  is  not  necessary  that  counsel  should  assume  the  tone  he 
does,  quite. 

The  Witness. — I  think  that  portrait  was  given  to  me  by  Theodore  Tilton 

Q.  I  didn't  ask  you  that,  sir.  I  submit  now,  your  Honor,  that  that  is  not 
a  proper  answer.     A.  Well,  ask  me  the  question  again,  General. 

Q.  I  have  asked  you  twice. 

Judge  Neilson. — How  long  did  it  hang  there  in  your  parlor  ?  He  don't 
ask  the  precise  date;  up  to  about  what  time?  A.  Yes,  sir.  I  understand 
now.     It  was  hung  there  in  the  latter  part  of  1871,  I  think,  sir;  I  think  so. 

Q.  And  it  continued  to  hang  there  from  that  time  until  it  was  removed, 
as  you  have  now  stated  ?    A.  Yes,  sir. 

Q.  And  was  Mr.  Tilton's  hanging  in  your  back  parlor  at  the  same  time  ? 
A.  Mr.  Tilton's  picture  hung  in  my  back  parlor;  in  the  dining-room,  sir,  over 
the  mantel-piece. 

Q.  And  Mr.  Beecher's  portrait  and  Mr.  Tilton's  portrait,  the  one  in  the 
front  parlor  and  the  other  in  the  back  parlor — were  they  the  two  lei^ling  pic- 
tures in  your  house  ?  A.  No,  sir;  they  were  two  leading  pictures.  I  had 
three  portraits  of  Mr.  Page,  my  own  besides. 

Q.  Was  your  own  portrait  there  too  ?    A.  Yes,  sir. 

Q.  In  what  room  was  your  own  portrait  ?    A.  In  the  parlor. 

Q.  In  the  same  room  with  Mr.  Beecher's  ?    A.  Yes,  sir. 

Q.  You  have  stated  in  a  previous  part  of  your  examination  that  your  wife 
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had  not  attended  communion  at  Plymouth  Church  recently.  That  commu- 
nion is  held  immediately  after  the  morning  service,  is  it  not  ?  A.  I  don^t 
recollect  about  that. 

Q.  You  don't  know  ?    A.  I  don't  recollect. 

Q.  Didn't  you  at  one  time  state  that  you  also  was  a  member  of  the  congre- 
gation at  Plymouth  Church  ?     A.  I  may  have  dor.e  so;  I  don't  know. 

Q.  Well,  didn't  you  just  after  August  31,  the  next  day  after  that  meeting 
— didn't  you  publish  a  card  stating  that  you  were  a  member  of  Plymouth  con- 
f;regation,  and  as  such  had  a  right  to  be  there,  and  that  your  wife  was  a  mem- 
ber of  the  church  ?  A.  I  think  very  likely  I  did.  I  was  not  a  member  of 
any  other  congregation. 

Q.  No.     That  is  good  reasoning.     A.  Yes,  fair. 

Q.  And  did  you  state  that  your  wife  was  a  member  of  that  church  ?  A. 
Yes,  I  think  I  did.  If  you  will  allow  me,  Mr.  Tracy,  I  would  like  to  tell  you 
why  I  think  I  did. 

Q.  Well,  we  are  content  that  you  thought  so,  at  present?  A.  Well,  I 
have  reference  to  a  communication  that  I  made  after  the  meeting  in  Plymoutli 
Church. 

Q.  So  have  I.  Now,  don't  you  know,  Mr.  Moulton,  that  your  habit  of 
lying  in  bed  late  on  Sunday  morning,  and  having  company  in  mid-day  at  din- 
ner on  Sundays,  has  prevented  your  wife  from  attending  the  morning  service 
at  Plymouth  Church  ?     A.  No ;  I  don't  know  that. 

Q.  You  don't  know  that  ?    A.  No. 

Q.  You  know  that  she  had  not  attended  the  morning  service  usually,  do 
you  not  ?  A.  I  do  not  think  she  has  very  frequently,  sir,  attended  it  since 
1870. 

Q.  Has  she  not  attended  the  evening  serWce  ?  A.  Not  more  frequently 
than  the  morning,  I  think,  sir. 

Q.  Not  more  frequently  than  the  morning?  A.  No,  sir;  not  more 
frequently. 

Q.  You  have  spoken  of  the  letter  that  you  wrote  to  Mr.  Beecher  on  August 
6,  in  reply  to  his  letter,  in  regard  to  his  demand  for  his  papers  in  your  pos- 
session. Now,  I  am  calling  your  attention  to  August  5,  at  the  time  that  that 
letter  was  written.     A.  Exactly,  I  understand. 

Q.  In  which  you  say  you  will  confer  with  Mr.  Til  ton  as  soon  as  possible. 
A.  Yes,  sir. 

Q.  Did  you  write  Mr.  Tilton  on  the  same  subject  ?  A.  Right  immediately 
there,  sir. 

Q.  Right  there?    A.  Yes,  sir;  put  it  ©n  record  at  once. 

Q.  And  Mr.  Tilton  present  at  the  time  you  wrote  him  ?  A.  I  do  not  re- 
collect whether  he  was  or  not,  sir,  when  I  wrote  the  letter. 

Q.  You  say  he  wrote  the  letter  to  Mr.  Beecher  ?    A.  Yes,  sir. 

Q.  Now,  was  your  letter  to  him  written  at  the  same  time  ?  A.  Written 
right  away  after;  shortly  after,  I  mean,  by  right  after. 

Q.  Was  not  he  present,  and  did  not  he  answer  your  letter  right  there  ? 
A.  He  answered  my  letter  that  same  day,  whether  it  was  right  there  or  not. 

Q.  Did  he  draw  his  answer  right  in  your  study  ?    A.  I  do  not  recollect 
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whether  be  drew  his  answer  right  in  my  study,  or  not.  My  irapressi^i:  is 
that  he  did. 

Q.  Did  he  draft  your  letter  to  him,  or  did  you  draft  it  ?  A,  I  think  I 
drafted  it. 

Q.  Have  you  got  the  draft  ?    A.  I  think  I  have. 

Mr.  Tracy. — [To  plaintiff's  counsel.]    I  would  like  you  to  produce  that, 

Mr.  Morris. — We  have  not  got  it. 

Mr.  Evarts. — Will  the  witness  look  among  his  papers  ? 

The  Witness. — ^I  will;  I  will  try  and  find  it,  Mr.  Evarts. 

Mr.  Tracy. — We  would  like  it  now. 

The  WitnesH. — I  do  not  know  whether  it  is  amongst  those  papers  now. 
That  is  the  reason  I  spoke.  I  thought  Mr.  Evarts  alluded  to  my  trying  to 
find  it  elsewhere. 

Mr.  Tracy. — Will  you  say,  as  a  matter  of  recollection,  that  Mr.  Tilton  did 
not  draft  your  letter  to  him,  and  make  his  reply  to  you  in  the  same  room  and 
before  you  separated  that  evening  ?  A.  He  did  not  draft  that  letter;  my  re- 
collection is  that  he  did  not  draft  that,  sir;  I  drafted  that. 

Mr.  FuUerton. — This  reminds  me,  if  your  Honor  please,  that  I  ought  to 
make  a  correction  of  something  I  said  before  the  recess,  which  I  did  not 
learn  until  the  recess,  that  a  part  of  the  **true  story,''  so  called,  was  pre- 
served;  the  whole  of  it  was  not  destroyed.  I  stated  that  the  '* true  story" 
had  been  destroyed ;  I  understand  that  some  fragments  of  it  were  retained. 

Mr.  Tracy. — You  made  three  communications,  did  you  not,  to  the  Com- 
mittee ?  A.  I  made  the  first  one,  I  think,  on  July  18.  That  is  the  first  one 
I  made,  I  believe. 

Q.  When  was  the  second  ?    A.  The  second  was  when  I  said  that  if 

Q.  I  did  not  ask  you  what  you  said;  only  give  the  date  that  you  made  it? 
A.  I  do  not  remember  the  date. 

Q.  I  will  refer  you  to  it.  A.  I  think  it  was  August  the  6th.  I  think  it 
was;  I  don't  remember  exactly. 

Mr.  Pearmll. — Are  you  waiting  for  us  ? 

Mr.  Tracy. — Yes,  sir. 

Mr,  Morris. — What  do  you  wish  ? 

Mr.  Tracy. — Those  papers. 

Mr.  Morris.  — ThevG  is  Moulton's  statement  to  the  Committee.  [Produc- 
ing paper.] 

The  Witness. — That  is  not  it  at  all.  I  do  not  believe  that  there  is  any 
original  draft  of  it  there — of  that  first  statement. 

Judge  Xeilson. — Haven't  you  it  in  print  ? 

Mr,  Tracy.—  I  am  talking  about  the  first  statement. 

Mr.  Morris. — I  haven't  got  it. 

JiTDOK  Neilson. — You  have  it  in  print,  have  you  not  ? 

Mr.  Tracy. — We  have  it  in  print;  ycj*,  sir. 

Judge  Neilson. — Can*t  you  use  that  ? 

Mr,  Tracy. — It  is  not  the  object  to  use  it — my  calling  for  it. 

Q.  Do  you  know  who  drafted  that  statement  ?    A.  My  original  statement  t 

Q.  Yes,  sir.    A.  I  did  myself;  I  wrote  my  first  statement. 


Jan.  25,  1875.]  CBOSS-EXAMINATION.  727 

Q.  Who  was  present  when  you  did  it  ?  A.  I  dictated  it  in  the  presence — 
I  dictated  it  to  Theodore  Tilton ;  I  don't  remember  who  else  was  present.  Is 
that  what  you  mean  by  drafting  ? 

Q.  Mr.  Tilton  was  present  then  when  it  was  drafted?  A.  Yes,  sir;  I 
dictated  it  to  him. 

Q.  Then  Mr.  Tilton  wrote  it,  didn't  he  ?  A.  I  don't  remember  whether 
he  wrote  it  or  not.     I  copied  it  from  his  writing,  I  guess,  myself. 

Q.  You  copied  it  from  his  writing  ?    A.  I  guess  so ;  yes,  sir. 

Mr,  Morris. — He  took  it  in  shorthand  ?  A.  He  took  it  in  shorthand.  I 
think  Mr.  Carpenter  and  Mr.  Redpath  were  present,  too,  at  the  time.  I  think 
so;  one  or  the  other  of  them.     I  have  some  recollection  of  it. 

Mr,  Tracy. — You  have  spoken  of  a  conversation  which  occurred  at  your 
house  l)etween  yourself,  Mr.  Tilton  and  myself  in  which  you  say  that  his 
anger  was  melted.  I  refer  to  that  conversation  for  the  mere  purpose  of  fixing 
a  date.  Did  you  at  any  time  soon  after  that  see  in  Mr.  Tilton's  hands  a  pro- 
posed report  to  the  Committee — for  the  Committee  ?  A.  Soon  after  that  con- 
versation with  you  ? 

Q.  Yes.     A.  Yes,  sir;  I  think  I  did,  a  long  report. 

Mr.  Tracy. — [To  plaintiff's  counsel.]  Gentlemen  will  you  produce  that  ? 
[To  the  witness.]  Referring  to  that  report,  I  ask  you  the  fact  whether  you 
know  that  Mr.  Tilton  went  to  members  of  the  Committee  and  urged  them  to 
accept  that  report — to  one  or  more  meml)ers  of  the  Committee  ?  A.  I  don't 
know  that ;  no. 

Q.  You  introduced — a  short  report  has  been  introduced  which  seems  to 
have  been  prepared  about  the  same  time.  Do  you  kuow  in  whose  handwrit- 
ing that  report  is  ?    A.   Which — the  short  one  ? 

Q.  Yes,  as  it  was  introduced  in  evidence  ?    A.  Yes,  sir;  Robert  Eddy's. 

Q.  He  is  your  bookkeeper  ?    A.  Yes,  sir. 

Q.  From  what  did  he  copy  it,  do  you  know  ?  A.  I  think  he  copied  it 
from  an  original  draft  by  Mr.  Tilton  or  by  myself. 

Q.  Do  you  know  which  ?     A.  Mr.  Tilton,  I  believe. 

Q.  Do  you  know  whether  as  a  matter  of  fact  that  short  report  was  pre- 
pared after  the  long  one  of  wliich  we  are  now  speaking  ?  A.  My  impression 
is  it  was;  yes,  I  think  so. 

Q.  Do  you  know  at  whose  suggestion  that  short  report  was  prepared  ?  A. 
No;  I  do  not  know  at  whose  suggestion,  Mr.  Tracy. 

Q.  Was  it  at  yours  or  Mr.  Tilton's  sug^iesbion  ?  A.  I  think  it  was  Mr. 
Tilton's  idea.     It  was  prepared  about  the  time  of  the  long  one. 

Q.  That  is  the  report  that  you  call  the  long  report,  is  it  not  ?  [Hand- 
ing witness  a  manuscript.]  A.  I  believe  that  is  it,  sir.  [Handing  back  the 
paper.] 

Q.  This  is  the  report,  is  it  ?    A.  I  think  that  is  it;  yes,  sir. 

JuDOK  Neilson, — The  proposed  rej)ort. 

Mr.  Tra^y, — Yes,  the  proposed  report — Mr.  Tilton's  proposed  report  for 
the  committee. 

Judge  Neilson. — Being  the  second  in  order. 
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Mr.  Tracy, — Being  the  first  in  order  of  time,  the  second  one  that  was  io- 
troduced  in  evidence. 

Mr,  Shearman, — Tlie  paper  is  in  the  handwriting  of  Mr.  Tilton.  [Read- 
ing.] 

"The  undersigned,  conBtituting  the  Committee  of  Plymouth  Church  to 
whom  were  referred  certain  recent  publications  by  Dr.  Leonard  Bacon  and  Theo- 
dore Tilton,  hereby,  present  their  unanimous  report : — 

'*  The  (,'ommittee  sought  and  obtained  a  personal  interview  with  each  of  the 
three  following-named  persons,  to  wit ;  Mr.  Tilton,  Mrs.  Tilton,  and  the  pastor, 
all  of  whom  responded  to  the  searching  questions  of  the  Committee  with  free- 
dom and  candor.  Documents,  letters,  and  papers  pertaining  to  the  case  were 
carefully  considered.  A  multiplicity  of  details,  needing  to  be  duly  weighed,  oc- 
casioned a  somewhat  protracted  investigation.  The  Committee  hope  that  the 
apparent  tardiness  of  their  report  will  be  compensated  to  the  parties  by  rectify- 
ing an  erroneous  public  sentiment  under  which  they  have  all  suffered  misrep- 
sentatioQ. 

"  The  Committee's  first  interview  was  with  Mrs.  Elizabeth  R.  Tilton,  whose 
testimony  was  given  with  a  modesty  and  touching  sincerity  that  deeply  moved 
those  who  liHiened  to  it.  Her  .straightforward  narrative  was  an  uncou:«cious 
vindicaticm  of  her  innocence  and  purity  of  character,  and  confirmed  by  evidences 
in  the  documents.  She  repelled  with  warm  feeling  the  idea  that  her  husband 
was  the  author  of  caluminous  statements  against  her,  or  had  ever  treated  her 
with  other  than  with  chivalrous  consideration  and  protectiou.  She  paid  a  high 
tribute  to  his  character,  and  also  to  the  fortitude  with  which  he  had  borne  pro- 
longed injustice. 

•*  II.  The  Committee  further  find  that  Mr.  Tilton,  in  his  relations  with  the 
pastor,  had  a  just  cause  of  offens-*,  and  had  receiv»'d  a  voluntary  apology.  Mr. 
Tilton  declined  to  characterize  .the  offense  for  the  following  reasons :  First,  be- 
cause the  necessary  evidence  which  should  accompany  any  statement  would 
include  the  names  of  persons  who  had  happily  escaped  thus  far  the  tonjjue  of 
public  jrossip  ;  next,  that  the  apology  was  designed  to  cover  a  complicated 
transActlon,  includiDg  details,  ditficult  of  exact  or  just  statement;  and  last  that 
no  possible  good  could  arise  from  satisfying  the  public  curiosity  on  this  point. 
Mr.  Tilt^)u  after  concluding  his  testimony  respectfully  calle  I  the  attention  of  the 
Committee  to  the  fact  that  the  clerk  of  the  church  had  spoken  ralumniously  of 
Mrs.  Tilton  during  the  late  council,  and  had  since  unqualifiedly  contradicted 
and  retracted  his  statements  as  untrue  and  unjust;  and  he  (Mr.  T.)  requested 
the  Committee  tf)  ratify  and  confirm  that  apology — making  htmorable  record  of 
the  same  in  their  report,  which  is  hereby  cheerfully  done. 

"  III.  The  Committee  further  find  that  the  Rev.  Henrv  Ward  Beecher's  evi- 
dence  corrobated  the  statements  of  Mr,  and  Mrs.  Tilton.  He  also  said  the  church 
action  of  which  Mr.  Tilton  had  complained  had  not  ber-n  inspired  by  the  pastor, 
but  had  been  taken  independently  by  the  churcli  ;  that  the  popular  impression 
that  Mr.  Tilton  had  been  in  the  habit  of  s;  eaking  against  him  was  unjust  to 
Mr.  T.  and  was  owing  mainly  to  the  unwelcome  introduction  into  the  church  of 
charges  against  Mr.  T.  by  a  mere  handful  of  persous,  who,  in  so  doing,  had  r.-- 
ceived  no  counteuanct;  from  the  great  mass  of  the  congregation,  or  from  the 
pastor.  He  said  the  written  apology  had  been  invested  by  the  public  press 
with  an  undue  mystery ; — that  after  having  b'-en  led  by  his  own  precipitancy 
an(i  folly  into  wrou^  he  saw  no  singularity  of  behavior  in  a  Christian  man  (par- 
ticularly a  clergyman)  acknowledging  his  offense.  He  had  always  preached  this 
doctrine  to  others,'  and  would  not  shrink  from  applying  it  to  himself. 

"The  Committee,  after  hearing  the  three  witnesses  already  referred  t  >,  felt 
unanimously  that  any  regrets  previously  entertained  concerning  the  publicati<m 
of  Mr.  Tilton's  letter  to  Dr.  Bacon  should  give  way  to  grateful  acknowledg- 
ments of  the  providential  opportunity  which  this  publication  has  unexjmctedly 
afforded  to  draw  forth  the  testimony  which  the  Committee  have  thus  re- 
ported in  brief  but  in  sufficient  fullness,  as  they  believe,  to  explain  and  put  at 
rest    forever  a  vexatious    scandal.     The    Committee   are  likewise  of  opiniou, 
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based  on  the  testimonj  submitted  to  them,  that  no  unprejudiced  court  of  inquiry 
could  liave  reviewed  this  case,  as  thus  presented  in  person  by  its  principal  fig- 
ures, without  being  strikingly  impret»8ed  with  the  moral  integrity  and  elevation 
of  character  of  the  parties  ;  and  accordingly  the  Committee  can  not  forbear  to 
state  that  the  Rev.  Henry  Ward  Buecher,  Mr.  Theodore  Tilton,  and  Mrs.  Tilton, 
(and  in  an  especial  mauner  the  latter),  merit  and  should  receive  the  increased 
sympathy  and  respect  of  Plvmouth  Church  and  congregation. 

"(Signed)." 

[Paper  marked  "  Exhibit  D.  45."] 

Mr.  Tracy. — There  are  two  or  three  mistakes  in  this,  and  therefore,  the 
copy  should  be  taken  from  the  draft  and  not  from  the  printed  copy.  It  is 
not  very  important,  but  there  are  three  of  them.  [To  the  witness.]  Now, 
Mr.  Moulton,  at  that  interview,  of  which  you  have  spoken,  at  your  house, 
between  yourself,  Mr.  Tilton  and  myself,  did  you  accompany  Mr.  Tilton  to 
the  door  that  night  when  he  went  home  ?    A.  I  think  I  did,  sir. 

Q.  Down  stairs  ?     A.  Yes,  sir. 

Q.  Did  you  tell  him,  while  standing  on  the  step  or  at  the  door  that  night, 
to  go  home  and  be  reconciled  to  his  wife,  that  the  time  had  not  come  to  fight 
her  yet  ?    A.  No,  sir;  I  did  not  use  that  last  expression. 

Q.  Did  you  use  the  first  ?  A.  Well,  put  it  In  the  form  of  a  question  and 
I  will  answer  it,  sir. 

Q.  Did  you  tell  him  that  night  at  the  door  to  go  home  and  be  reconciled 
to  his  wife  ?  A.  I  told  him  something  like  that,  sir;  I  did  not  use  precisely 
that  language. 

Q.  In  substance  that,  did  you  ?  A.  I  advised  him  to  go  back  to  his  wife ; 
yes,  sir. 

Q.  And  did  you  add  that  the  time  had  not  come  yet  for  him  to  fight  bis 
wife  ?    A.  No,  I  don't  recollect. 

Q.  Or  words  to  that  effect  ?    A.  No,  sir;  no. 

Q.  He  had  separated  from  his  wife  at  that  time,  had  he  not  ?  A.  He  told 
me,  I  think  it  was  on  that  morning,  that  he  had  left  her  the  night  before  on 
learning  that  she  had  g)ne  to  the • 

Q.  In  consequence  of  her  going  before  the  Committee  ?  A.  Yes,  sir;  in 
consequence  of  her  having  gone  before  the  Committee.  Whatever  day  that 
was,  he  told  mo  on  the  morning  after  that,  I  think. 

Mr.  Fallerton. — Told  you  what  ?  A.  On  the  morning  after  that,  on  the 
morning  after  his  wife  had  been  before  the  Committee,  Mr.  Tilton  told  me 
that  he  bad  left  the  house. 

Mr.  Tracy. — That  she  had  come  home  that  night,  and  told  him  that  she 
had  been  before  the  Committee  ?     A.  Yes,  sir. 

Q.  Did  he  tell  you  that  he  was  in  bed  ? 

Mr,  Evarts. — No  matter  what  passed  between  them;  he  said  that  he  had 
left  in  consequence. 

Q.  And  you  understood  that  he  went  back  that  night  to  his  wife,  did  you 
not  ?    A.  Yes,  sir. 

Q.  And  the  next  morning,  or  the  next  morning  but  one — which  was  it 
that  he  presented  to  you  this  report  ?  A.  I  don't  recollect  whether  it  was  the 
next  morning  or  the  next  morning  but  one.  He  submitted  it  to  you  and  me 
together  whenever  he  did  submit  it. 
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Q.  How  long  did  he  and  hiu  wife  remain  together  after  that  ?  A.  I  don't 
recollect  how  long.  She  left  him,  I  think,  on  Saturday,  if  I  recollect  right — 
Saturday  of  that  week. 

Q.  Was  it  until  «he  left  and  went  to  Mr.  Ovington's ;  did  they  remain 
together  until  she  left  and  went  to  Ovington's  ?  A.  Whatever  day  it  was,  sir, 
she  went  to  Mr.  Ovington's,  I  can  not  recollect. 

Q.  I  did  not  ask  you  the  dat«.  As  a  matter  of  fact  they  remained 
together,  didn't  they,  until  his  wife  left  home  ?  A.  I  don't  know  how  long 
they  remained  together.     I  understood  they  did. 

Q.  Did  Mr.  Beecher  at  any  time  ask  you  for  the  return  of  the  paper  that 
you  now  call  the  letter  of  contrition  ?    A.  Ask  me  for  it — ^no. 

Q.  Never  asked  you  for  it  ?    A.  No. 

'  Q.  Did  you  at  any  time  ever  tell  him  that  you  had  humcd  that  paper  f 
A.  Never. 

Q.  You  never  did  ?    A.  Never. 

Q.  His  statement  that  you  had  so  told  him  had  been  published  in  ihe 
newspapers  before  you  made  either  of  your  statements,  had  it  not  ? 

Mr.  Beach. — Wait  one  moment.     We  object  to  that. 

Mr.  Tracy. — I  will  change  the  question.  Had  his  statement — what  is 
known  as  Mr.  Beecher's  statement  before  the  committ^e^  and  his  cross-exami- 
nation, been  published  before  you  made  either  of  your  statements  ?  I  think 
that  has  transpired  already.  A.  Yes,  sir ;  yes,  I  think — ^yes,  certainly,  before 
I  made  either  of  my  statements.     No,  I  made  the  first 

Q.  Before  you  published  either  of  them?  A.  No;  my  statement  of  July 
13th  was  published  before  that.  The  short  statement  of  July  13th  was  pub- 
lished on  July  14th,  in  which  that  letter  was  referred  to. 

Q.  I  mean  either  of  your  long  statements. 

Judge  Neilson. — Either  of  the  last  two  statements  ?    A.  No,  sir. 

Mr.  Tracy, — Both  of  those  were  published  after  Mr.  Beecher's  statement  ? 
A.  Yes,  sir. 

Q.  The  first  long  statement  of  yours  was  prepared  before  Beecher's  state- 
ment was  published,  was  it  not  ?    A.  Not  altogether,  I  believe. 

Q.  The  first  statement  that  Gen.  Butler  prepared  for  you  ?  A.  Well,  I 
don't  know  whether  it  was  the  first  that  he  prepared  or  not,  but  the  first  that 
was  published  in  The  Graphic^  before  Mr.  Beecher  prepared  his? 

Q.  Before  Mr.  Beecher  published  his?  A.  Before  Mr.  Beecher  published  his. 

Q.  Before  it  was  published  ?  A.  Before  Mr.  Beech er's  was  published — 
that  is  the  question  you  ask  me  ? 

Q.  Yes,  sir.  A.  Whether  that  statement  was  prepared  before  Mr. 
Beecher's  statement  was  published  ? 

Q.  Yes,  sir.  A.  I  think  it  was;  yes,  sir.  What  day  was  Mr.  Beecher's 
published,  Mr.  Tracy? 

Q.  Aug.  14th  ?  A.  What  day  was  my  statement  made  to  the  Committee ; 
do  you  remember  ? 

Mr,  Shearman. — Aug.  5th. 

Mr.  Tracy.— HeLYe  you  recently  expressed  hostility — violent  hostility 
—towards  Mr.  Beecher?    A.  I  don't  recollect  that  I  have.    How  recently,  sir  f 
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Q.  Within  three  months  ?    A.  Within  three  months  ? 

Q.  Yes,  sir.     A.  I  think  very  likely 

Mr,  Bench, — A  general  question  of  that  kind  is  not  admissible.  It  must 
be  pointed  to  time  and  place  and  some  circumstance. 

Mr,  Tracy, — It  is — within  three  months. 

Judge  Neilson. — Well,  he  has  answered  it. 

The  Witness. — What  is  it  now. 

Mr.  Tracy, — I  say  within  three  months,  haven^t  you  since  the  publication 
of  his  statement  ? 

Mr,  Beach. — To  whom  ? 

Mr,  Tracy, — We  will  get  at  it. 

Mr,  Beach. — No,  sir 

Judge  Neilson. — You  must  point  his  attention  to  time  and  place,  or  the 
persons  present. 

Mr,  Ecarts, — ^It  is  not  a  question  of  contradicting  him,  it  is  asking  him  a 
question. 

Judge  Neilsok. — I  don't  know. 

Mr.  Etarts. — When  it  becomes  a  question  of  contradicting,  then  we  are 
obliged  to  give  time  and  place. 

Judge  Neilson. — ^I  think  it  would  be  fair  to  the  witness  to  specify  time 
and  place.* 

*  In  this  State  this  is  the  general  usage.  The  contest  has  generally  been 
whether,  if  the  witness,  on  being  interrogated  as  to  declarations  showing  bias, 
denies  having  used  them,  the  interrogating  party  is  not  bound  by  his  answers. 
See  Nevctoa  v.  Harris,  6  N.  Y.  345  ;  Morgan  v.  Frees,  15  Barb.  352 ;  Bemis  v. 
Kyle,  5  Abb.  Pr.  N.  S.  232.  The  authorities  in  other  jurisdictions  do  not  agree  as 
to  whether  a  foundation  must  be  laid  or  not. 

Some  of  the  cases  are  as  follows  : 

The  Queen's  Case,  2  Brod.  &  Bing.  311  (1B20.  opinion  by  Abbott,  C.  J.). 
Held,  that  when  a  witness  in  support  of  the  prosecution  has  been  examined  in 
chief,  and  has  not  been  nsked  in  cross-examination  as  to  any  declarations  made 
l>y  him,  or  acts  done  by  him,  to  procure  persons  corruptly  to  give  evidence  in 
support  of  the  prosecution,  it  is  not  competent  to  the  party  accused  to  examine 
witnesses  in  his  defense  to  prove  such  declarations  or  acts  without  firnt  calling 
back  such  witness  to  be  examined  or  cross-examined  as  to  the  fact  whether  he 
ever  made  such  declarations,  or  did  such  acts.  See  also  Trial  of  Lord  Stafford,  'J 
How.  St.  Tr.  1400  (A.  I).  1680). 

Edxmrds  v.  Sullivan,  8  Iredell  [No.  Car.  Law],  302  (1848,  opinion  by  Bat 
tle,  J.).  Defendant  offered  evidence  to  show  bias  in  one  of  plaintiff's  witnesses 
by  proof  of  a  declaration  by  such  witness  tending  to  show  that  he  was  to  be  paid 
for  his  testimony  if  plaintiff  recovered.  Objerted  to  on  the  ground  that  the  witness 
to  be  impeached  had  not  been  asked  if  he  had  made  such  a  declaration.  Objection 
overruled  and  impeaching  testimony  admitted.    Held,  error  and  judgment  reversed 

Baker  v.  Joseph,  16  Cal.  173  (1860,  opinion  by  Baldwin,  J.),  Held,  that  the 
attention  of  the  witness  who  has  testified  that  he  has  no  animosity,  and  denies 
that  he  has  ever  indicated  any,  must  be  specifically  called  to  the  time,  place,  and 
precise  matter  of  statements  **  that  he  would  ruin  defendant,"  &c.,  before  evi- 
dence of  them  can  be  put  in.  [In  this  cjise  the  witness  had  been  asked,  gener- 
ally, if  he  had  ever  made  the  statements,  and  had  answered  in  the  negative ;  but 
this  is  held  not  sufficient  to  admit  evidence  of  them.  The  case  is  put  as  on  all 
fours  with  evidence  of  other  contradictory  extrajudicial  statements.] 

Ellsworth  V.  Potter,  41  Vt.  685  (Supreme  (H.,  1869,  opinion  by  Steele,  J.V 
A  witness  for  defendants  testified  that  he  had  had  no  difficulty  with  the  plain- 
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Mr,  Evarts, — How  do  we  know  anything  about  it  ?  Your  Honor  is  as- 
suming that  the  question  is  asked  for  the  purpose  of  contradicting  him,  and 
that  we  have  the  means  of  contradicting  him.  Your  Honor  is  entirely  right, 
of  course,  if  that  were  the  case.  Whenever  you  wish  to  proceed  thus  to  im- 
peach, we  do  not  difter  as  to  what  the  rules  are,  but  we  have  a  right,  as  mattei 
of  direct  evidence  of  the  witness'  own  mouth,  to  prove  that  he  has  expressed 
hostility  towards  Mr.  Beecher. 

Judge  Neilson. — Undoubtedly. 

Mr.  Evarts. — ^It  is  not  with  a  view  of  contradicting  him;  it  is  with  a  view 
of  proving  it. 

Mr,  Beach, — There  is  no  doubt  of  that,  sir,  that  they  may  prove  that  the 
witness  has  hostility — that  he  entertains  ill-feeling;  but  when  they  ask  for 
the  declaration  of  the  witness,  at  any  time  or  for  any  purpose,  the  rule  is  in- 
variable that  they  must  direct  the  attention  of  the  witness  to  the  time  and  the 
place  and  the  person  to  whom  the  expression  was  made. 

Mr.  Evarts. — ^I  think  my  friend  will  see  that  it  is  only  as  a  foundation  to 
contradict  him  that  we  must  do  that. 

Mr.  Beach. — Well,  we  do  not  know  whether  they  are  making  a  founda- 
tion to  contradict  or  not. 

Mr.  Evarts. — The  way  would  be  that  when  we  brought  some  one  up  to 
contradict  him,  some  one  would  say  we  had  not  directed  his  attention  to  the 
time  and  plsce.* 

Judge  Neilson. — There  are  two  considerations  in  regard  to  it;  one  is  as 

tiff.  The  plaintiff  was  at  liberty  not  only  to  contradict  this  in  general  terms,  bat 
alpo  under  the  directioD  of  the  court  to  state  enough  to  indicate  the  extent  of  the 
ditficulty  and  consequent  ill-feeling — not  in  order  to  show  which  party  was  at 
fault,  but  the  degree  of  estrangement.  This,  it  was  held,  is  limited  by  no  gen- 
eral rule,  but  must  to  a  considerable  extt»nt  be  left  to  the  fiisipritis  judge.  Plain- 
tiff was  rightly  allowed  to  testify  to  a  quarrel  between  her  and  another  witness 
[than  the  one  above],  notwithstanding  the  witness  had  not  herself  been  interro- 
gated as  to  whether  such  a  controversy  had  existed. 

*  It  was  said  in  People  v.  Jackson,  3  Park.  Cr.  590,  that  the  objection  that  the 
question  intended  as  a  foundation  for  a  contradiction  was  not  suthciently  explicit 
as  to  lime  and  place,  miist  be  made  when  the  question  is  put.  But  this  can  not  be 
deemed  sound  as  a  general  rule.  The  matter  is  somewhat  in  the  discretion  of  the 
court;  but  the  protection  of  the  witness  is  not  n^'cessarily  waived  by  the  failure 
of  counsel  to  anticipate  the  intention  to  contradict.  It  is  usual  to  exclude  the 
contradiction,  if  there  has  been  a  substantial  failure  to  lay  a  fair  foundation  by 
reasonable  certainty  of  particulars,  even  though  the  objection  was  not  taken  on 
the  cross-examination. 

Pierce  v.  Gibsoji,  9  Vt.  216  (1837,  Supre'ne  Ct.,  opinion  by  Williams,  C.  J.). 
Defendant  offered  to  prove  that  a  violent  quarrel  had  existed  between  him  and  a 
witness  called  against  him.  The  court  excluded  this  evidence  because  the  wit- 
ness to  be  impeached  had  not  been  first  interrogated  as  to  the  quarrel.  Held,eTTOT. 

Day  V.  Stickntyt  14  Allen  (Mass.),  28.5  (1807,  opinion  by  Wells,  J.).  A  dec- 
laration made  out  of  court  by  the  witness  showing  hostility  to  a  party  may  be 
proved  without  first  interrogating  the  witness,  where  the  bias  or  hostile  feeling 
had  reference  to  the  matter  in  suit. 

O'NciU  V.  City  of  LoweU,  6  Allen  (Mass.),  110,  (18G3,  opinion  by  Metcalf.  J.). 
To  discredit  a  witness  for  the  plaintiflf,  evidenc*^  was  adduced  that  he  had  said 
the  plaintiff  "  would  get  a  good  pile  of  money  out  of  the  city,  and  ought  to." 
Held,  competent  evidence.  The  question  to  which  it  was  the  answer  might  have 
been  put  to  the  witness  himself  on  cross-examination,  if  desired. 
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to  the  question  of  fairness  to  the  witness,  the  other  of  policy.  You  should 
direct  his  attention,  if  you  can,  to  the  occasion. 

Mr.  Traty. — If  he  says  he  has,  we  may  ask  him  when  and  where. 

JuDOB  Neilson. — Let  him  answer  the  question.  Repeat  the  question,  Mr. 
Stenographer. 

Mr,  Fullerton. — He  has  answered. 

[The  stenographer  read  the  question.] 

A.  I  don't  recollect  that  I  have.     How  recently,  sir  ? 

Q.  Within  three  months  ?     A.  Within  three  months  ? 

Q.  Yes,  sir.     A.  I  think  very  likely 

The  Witness, — What  do  you  mean  by  violent  hostility  ? 

Mr,  Tracy, — I  put  that  question  to  you. 

Judge  Xeilson. — As  you  understand  the  word,  have  you  expressed  vio- 
lent hostility  or  not  ?    A.  Yes,  sir;  I  have  expressed  hostility  to  Mr.  Beecher. 

Mr,  Tracy. — Have  you  expressed  violent  hostility  to  him  ?  A.  I  have  ex- 
pressed hostility  violently. 

Q.  Have  you  expressed  a  determination  to  do  him  great  violence,  or  a 

willingness  to  do  him  great  violence  ?  A.  Not  that  I  remember — not  great 
violence. 

Q.  Do  you  know  Mr.  Caldwell  ?    A.  Yes,  sir;  I  know  him. 

Q.  H.  8.  Caldwell?    A.  Yes,  sir;  I  know  him. 

Q.  Did  you  say  to  him,  within  a  month  or  thereabouts,  in  your  house, 
*'  Mr.  Beecher  is  a  liar  and  a  libertine,  and,  damn  him,  if  personal  violence 
would  do  anj  good,  I  would  cut  him  down  in  a  minute  ?    A.  No,  sir. 

Q.  Have  you  said  that  within  two  months  to  Mr.  Caldwell  ?    A.  No,  sir. 

Q.  Did  you  ever  say  it  to  Mr.  Caldwell  ?    A.  No,  sir. 

Q.  Or  anything  like  it  ?  A.  No,  nothing  like  that.  I  thought  he  was  a 
sneak 

Mr,  Ecarts. — What  do  you  say  ?  A.  I  thought  Caldwell  was  a  sneak  when 
he  came  to  the  house. 

Mr.  Evarts, — We  ask  to  strike  that  out. 

Judge  Neilson. — Strike  that  out. 

Mr.  F'lUerton, — He  ought  to  have  been  struck  out  when  he  came  to  the 
house 

Mr,  Tracy. — Did  you  express  a  similar  sentiment  to  Augustus  Storrs  within 
three  months  at  your  house  ? 

Mr,  Beach, — Oh  I  a  similar  sentiment 

Mr,  Tracy. — Well,  the  same  sentiment  towards  Mr.  Beecher?  A.  To 
Augustus  Storrs  ? 

Q.  To  Augustus  Storrs,  in  presence  of  his  brother  Charles  ?    A.  No. 

Q.  Or  did  you  to  Charles,  in  presence  of  his  brother  Augustus  ?    A.  No. 

Q.  Didn't  you  say  in  their  ^presence,  at  your  house— since  the  termination 
of  the  libel  suit  of  Miss  Proctor  against  you^-didn't  you  say  to  them  in  your 
house,  that  Mr.  Beecher  was  a  sneak  and  liar;  and  that  if  they  said  so,  damn 
him,  you  would  shoot  him  ?    A.  That  if  what  f 

Q.  If  they  said  so  ?    A.  If  they  said  so,  I  would  shoot  him  f 

Q.  Yea. 
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Judge  Neilson. — Did  you  say  that  ?  A.  I  don't  exactly  understand  the 
form  of  tlie  question.     No;  I  didn't  say  that. 

Mr,  Tracy. — Did  you  say  anything  in  substance  like  that?     A.  No. 

Q.  Did  you  express  any  willingness  to  commit  violence  against  Mr.  Beecher 
in  their  presence  ?    A.  No. 

Q.  Did  you  say  that  he  was  a  sneak  and  liar  in  their  presence  ?  A.  I 
don't  recollect  that  I  said  that. 

Q.  Did  you  express  any  willingness  or  disposition  to  commit  violence 
against  Mr.  Beecher  ?    A.  No. 

Q.  Did  you  express  any  hostile  sentiment  toward  Mr.  Beecher  in  their 
presence  ?  A.  I  think  I  did,  sir;  I  will  tell  you  all  I  said,  as  near  as  I  recol- 
lect, if  you  would  like  to  have  it. 

Q.  That  will  be  proper  when  they  tell  you  to  tell  us  what  you  said  ?  A. 
All  right. 

Q.  Have  you  not  in  conversation  with  Mr.  A.  W.  Tenney,  United  States 
District  Attorney  of  this  district,  recently  expressed  yourself  in  violent  terms 
of  hatred  towards  Mr.  Beecher  ?     A.  In  violent  terms  of  hatred  ? 

Q.  Yes.  A.  Not  in  violent  terms  of  love;  I  don't  know  that  I  said  I  bated 
him. 

Q.  That  is  not  my  question ;  I  don't  ask  you  that.  I  ask  you  to  answer  it 
— on  the  ferrv-boat  on  the  East  river  ? 

Mr.  Beach, — The  expression,  or  the  substance  of  the  expression,  should  be 
given,  sir.  '*  Violent  terms  of  hatred  "  does  not  call  for  the  declaration  of 
the  witness  as  it  was  made. 

Judge  Neilson. — Well,  the  practice  is  no  doubt  to  ask  him  if  he  did  not 
make  a  certain  specific  statement,  or  in  substance  something  like  that.  The 
question  you  do  put  depends  upon  the  construction — it  is  somewhat  a  matter 
of  construction.  What  one  person  might  understand  by  "  violent, "  another 
might  not. 

Mr.  Tracy. — Certainly,  that  aigument  will  be  in  order  when  we  offer  to 
contradict  him,  if  we  do  not  amplify  this  statement. 

Judge  Neilson. — It  is  not  an  argument;  it  is  a  suggestion  by  the  court. 

Mr,  Evnrts, — We  do  not  differ  as  to  the  basis  of  contradiction,  but  we  do 
claim  the  right  to  have  tho  witness'  first  answer  which  may  be  sufficient. 

Judge  Neilson. — Now,  the  question  is  as  to  what  he  said  to  Mr.  Tenney. 

The  Witness. — Well,  sir,  what  is  the  question  ? 

Mr.  Tracy. — The  question  is,  have  you  not  in  conversation  with  Mr,  A. 
W.  Tenney  expressed  yourself  in  violent  terms  of  hatred  towards  Mr.  Beecher 
within  three  months  ? 

Mr.  FuUertoji. — Well,  sir,  that  is  objected  to.  Suppose  they  should  pro- 
duce Mr.  Tenney,  and  ask  him  whether  Mr.  Moulton 

Judge  Neilson. — They  could  not  upon  that  general  statement. 

Mr.  FulUrton. — Certainly  not;  but  then  they  would  claim  the  right  to 
prove  by  Mr.  Tenney  what  Mr.  Moulton  said;  and  then,  if  we  objected,  of 
course  we  would  be  subjected  to  criticism. 

Judge  Neilson. — Before  they  call  the  District- Attorney  they  will  have  to 
ask  tiiis  gentleman  what  he  said. 
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Mr,  FnUerton. — If  the  statement  is  given  in  evidence,  then  the  jury  will 
judge  wl)ether  it  is  violent  or  not. 

Mr.  Emrts. — ^If  your  Honor  please,  then  we  do  not  differ  as  to  the  contra- 
diction. The  objection  is  to  be  made  to  us,  when  we  attempt  to  contradict, 
that  we  have  not  laid  the  basis.  That  is  the  ordinary  course  of  this  matter. 
We  are  endeavoring  to  prove  by  this  witness,  without  contradiction  and  with- 
out support,  that  he  has  said  these  things,  under  the  general  rule. 

Judge  Neilson. — Now,  the  question  is  whether  you  said  that  to  Mr. 
Tenney  on  the  boat. 

Mr.  Beach, — That  is  not  the  question ;  your  Honor  gets  the  question  right, 
but  the  counsel  do  not. 

Judge  Neilson. — I  bring  the  boat  in  ? 

[Question  read  by  stenographer.  1 

A.  I  expressed  myself  against  Mr.  Beecher. 

Q.  To  Mr.  Tenney  ?     A.  Yes,  I  think  so. 

Q.  Didn't  you  express  yourself  violently?  A.  Perhaps  I  did;  I  don't 
recollect  now  the  expression  that  1  used  distinctly. 

Q.  Didn't  you  call  him  a  liar  ?  A.  I  don't  recollect  that  I  did;  I  might 
have  done  so. 

Q.  Sneak  ?     A.  I  don't  recollect  that  I  did. 

Q.  And  a  libertine  ?    A.  I  don't  recollect. 

Q.  Accompanying  each  one  with  an  oath  ?  A.  I  don't  recollect  that  I  did, 
sir. 

Q.  Will  you  say  that  you  did  not  ?  A.  If  I  had  any  recollection  about  it 
I  should  state  my  recollection,  sir.     I  don't  remember  the  language. 

Q.  Well,  that  is  to  say  you  have  no  recollection  upon  the  subject  ?  A,  I 
don't  recollect  the  language.  I  expressed  myself,  I  guess,  on  two  occasions 
to  Mr.  Tenney  against  Mr.  Beecher  instead  of  one. 

Q.  When  was  the  other  ?  A.  I  don't  know.  I  think  in  Montague  street, 
somewhere. 

Q.  How  recently  ?    A.  Not  very  long  ago.     I  don't  recollect  how  long  ago. 

Q.  Have  you  not  repeatedly  declared  your  intention  to  crush  Mr.  Beecher 
at  any  cost?  A.  No;  I  don't  think  I  have  said  that  I  would  crush  him  at 
any  cost. 

Q.  Well,  have  you  avowed  your  determination  to  crush  him  ?  A.  No;  I 
think  not ;  I  have  not  put  it  in  that  language,  I  think. 

Q,  Have  you  avowed  your  intention  to  drive  him  out  of  Brooklyn  ?  A. 
No,  I  think  not. 

Q.  Didn't  you  say  to  Augustus  Storrs,  in  presence  of  his  brother  Charles, 
or  when  the  two  were  present,  didn't  you  say  that  you  intended  to  drive  Mr. 
Beecher  out  of  Brooklyn?  A.  No,  I  didn't;  I  may  have  said  I  thought  he 
ought  to  be  driven,  but  I  didn't  say  that  I  was  going  to  drive  him. 

Q.  You  did  say  that  he  ought  to  be  driven  out  of  Brooklyn  ?  A.  No,  I 
don't  recollect  that. 

Q.  Oh  I  you  don't  recollect  that  ?  While  the  Investigating  committee  was 
in  session,  didn't  you  send  for  the  brother  of  a  member  of  that  committee, 
fuid  have  him  call  upon  you — a  brother  of  a  member  of  that  committee,  and 
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threaten  him  that,  unless  at  least  one  member  of  the  committee  dissented 
from  their  report  in  favor  of  Mr.  Beecher,  you  would  publish,  or  cause  to  be 
published,  a  scandalous  statement  about  a  lady  ?    A.  No. 

Q.  You  didn't  ?  A.  No;  I  will  tell  you  what  I  said  to  him,  if  you  want 
to  know. 

Q.  Answer  my  questions  first,  and  then  we  will  see.     A.  All  right. 

Q.  Pending  the  investigation  ?  A.  I  did  send  for  the  brother  of  a  mem- 
oer  of  that  committee;  that  part  is  true. 

Q.  Pending  the  investigation  and  before  the  report  was  made  did  you  send 
for  Charles  Storrs,  and  have  an  interview  with  him  ?    A.  I  did;  yes,  sir. 

Q.  Did  you  tell  him  that  if  his  brother  Augustus  hadn't  signed  the  report 
he  must  not,  or,  if  he  had,  he  must  take  bis  name  from  it  ?  A.  I  did  not 
tell  him  that. 

Q.  Did  you  tell  him  that  if  he  did  not  do  one  or  the  other,  that  Is,  if  he 
didn't  omit  to  sign,  or  take  his  name  from  it,  if  he  had  signed,  you  should 
make  a  publication  concerning  a  person  that  would  break  the  heart  of  Charles 
Storrs?    A.  No,  I  didn't. 

Q.  You  didn't  state  that  ?    A.  No. 

Q.  And  when  he  asked  you  if  you  meant  Miss  Proctor,  didn't  you  say,  **  I 
call  no  names"  ?    A.  I  said  **  I  call  no  names." 

Q.  But  it  was  **a  person  that  would  break  your  heart"?  A.  I  said  I 
called  no  names,  but  I  didn't  say  anything  about  breaking  hearts. 

Q.  If  you  did  not  use  that  language,  didn't  you  say  it  was  a  lady  who — a 
friend  of  his  ?  A.  I  don't  know  whether  I  said  it  was  a  friend  of  bis  or  not, 
sir. 

Q.  Well,  did  you  threaten  to  make  the  publication  ?    No. 

Q.  Concerning  some  person,  if  Mr.  Augustus  Storrs  didn't  either  refuse  to 
sign  the  report,  or  if  he  had  signed  it,  to  take  his  name  from  it  ?  A.  No,  I 
didn't  threaten,  sir.  • 

Q.  Did  you  threaten  Charles  Storrs  that  you  would  make  such  a  publica- 
tion in  any  contingency  ?     A.  No. 

Q.  Did  you  state  to  him  that  you  would  make  such  a  publication,  or  that 
you  might  make  such  a  publication  ?  A.  I  stated  to  him  that  I  might  make 
a  publication. 

Q.  About  whom  ?  A.  It  might  be  necessary  to  refer  to  a  person  in  the 
publication  that  it  would  be  necessary  for  me  to  make. 

Q.  How  did  you  describe  the  person  ?  A.  I  don't  think  I  described  her. 
I  think  he  asked  me  if  I  referred  to  Miss  Proctor 

Q.  Then  what  did  you  say  to  that  ?  A.  I  told  him  that  I  should  not  men- 
tion any  names. 

Q.  Did  you  say  in  any  way  that  it  was  a  person  that  would  break  bis 
heart,  or  that  it  was  a  perstm  in  whom  he  was  interested^  a  friend  of  bis  ? 
A.  Don't  recollect  that  language;  no. 

Q.  Was  Miss  Proctor  an  inmate  of  Mr.  Storrs'  family  at  the  time  ? 

JuDGK  Neilson. — One  moment,  now.  The  other  day  I  professed  a  very 
earnest  solicitude  that  third  persons  should  remain  unnamed — wa&  very  em- 
phatic, I  think,  for  me,  when  Miss  Proctor  was  named  by  some  person  \  I 
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requested  that  those  names  should  be  omitted,  and  they  might  be  omitted 
from  your  question,  I  think ;  I  want  them  omitted. 

Mr.  FuUerton. — ^If  your  Honor  please,  it  has  not  been  omitted;  your 
Honoris  wish  has  not  been  complied  with,  in  that  respect. 

Judge  Neilson. — I  don't  know  whether  that  was  when  Mr.  Tracy  was 
liere,  or  before  he  came  in. 

Mr,  Fullerfon, — He  was  here. 

Judge  Neilson. — But  I  certainly  did  wish,  and  expressed  that  wish, 
that  those  names  of  third  persons  should  be  left  out.  I  think  it  is  a  great 
pity  that  you  should  commit  the  error  of  bringing  their  names  in. 

Mr.  Evarts.  — The  witness  brought  her  name  in. 

Mr.  FuUerton. — No;  he  did  not. 

Mr.  Evarts. — He  did  directly. 

Mr.  FvlUrton. — No,  he  did  not,  sir. 

Mr.  Ecarts. — He  saiti  at  this  interview  Mr.  Storrs  asked  him  if  he  meant 
Miss  Proctor. 

Judge  Neilson. — That  is  the  question  put  by  Gen.  Tracy. 

Mr.  Ecarfs. — It  was  not  a  question  put  by  him.  There  was  no  question 
put  by  us  that  reached  any  person.  The  question  was,  whether  he  told  him 
that  if  he  didn't  do  so  and  so,  he  (this  witness)  would  publish  a  statement,  con- 
cerning a  person,  that  would  break  his  heart.  Now,  your  Honor  certainly 
does  not  mean  to  say  that,  when  we  are  trying  this  issue  between  these 
parties,  we  hayen't  a  right  to  prove  such  statements  as  that ;  then  the  witness 
Bays,  **  I  did  not.     He  asked  me  if  I  meant  Miss  Proctor." 

Mr.  Morris, — Now,  the  name  of  Miss  Proctor  was  mentioned  by  counsel 
first. 

Mr.  Evarts. — Look  at  the  stenographer's  notes. 

Judge  Nkilson. — I  don't  think  Mr.  Tracy  was  present  when  I  suggested 
to  Judge  Porter  not  to  mention  the  names  of  third  persons. 

Mr.  Tracy. — Oh  1  I  was. 

Mr.  Beach. — Mr.  Stenographer,  please  read  the  last  question. 

Mr.  Tracy. — I  do  not  hesitate  to  take  the  responsibility  of  introducing 
Miss  Proctor's  name  here  to-day. 

Judge  Neilson. — Well,  there  is  a  responsibility  beyond  yours. 

Mr.  Tracy. — Very  well,  I  introduced  the  name  of  Miss  Proctor  here  to-day 
in  a  way  that  is  entirely  creditable  to  the  lady. 

Judge  Neilson. — It  is  not  a  question  of  creditability  ? 

Mr.  Tracy. — It  may  be,  but  it  is  entirely  creditable  to  her.  I  am  showing 
that  this  witness  attempted  to  coerce  her  friends  in  their  action  on  this  com- 
mittee as  a  penalty  of  his  not  making  a  publication  concerning  her. 

Mr.  Ftdlerton. — The  gentleman  will  fail  in  that  attempt. 

Mr.  Tracy. — Not  much. 

Mr.  Fullerton, — We  will  see  if  you  don't. 

Mr.  Evarts. — How  does  that  become  proper  ? 

Mr.  Beach. — ^I  believe  I  have  endeavored  to  get  the  ear  of  the  court  for  a 
moment,  and  Gen.  Tracy  interrupted  me,  and  now  the  senior  counsel  inter- 
rupts me. 
^  I.— i7 
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Mr,  Emrti, — ^I  haven't  interrupted.  I  have  asked  that  the  question  might 
be  read. 

Mr.  Beach. — So  have  I.     [Last  question  read  by  the  stenographer.] 

Mr.  Beach,  —Yes,  sir,  then  the  name  of  Miss  Proctor  was  first  mentioned  in 
the  question  put  by  Gen.  Tracy  ? 

Mr.  Evarts. — Go  back  to  the  witness'  answer  before  that,  and  yon  will  find 
l^fiss  Proctor's  name  in  the  witness'  answer. 

Mr.  Morris.  — I  say  it  was  first  mentioned  by  Mr.  Tracy. 

The  stenographer  [reading] : 

**Q.  How  did  you  describe  the  person  ?  A.  I  don't  think  I  described 
her;  I  think  he  asked  me  if  I  referred  to  Miss  Proctor. 

**  Q.  Well,  what  did  you  say  to  that?  A.  I  told  him  that  I  should  not 
mention  any  names." 

Mr.  Beach. — Now,  your  Honor,  I  submit  that  this  inquiry  in  regard  to  what 
transpired  with  reference  to  Mr.  Storr8,.is  not  at  all  material  to  the  inquiry 
which  the  counsel  are  pursuing.  The  object  is  to  prove  ill-will  on  the  part  of 
this  witness  toward  Mr.  Beecher;  that  is  the  professed  object  of  their  inquiry; 
and  this  conversation  as  between  Mr.  Storrs,  so  far  as  it  relates  to  the  action 
of  the  committee,  or  to  Miss  Proctor,  or  any  other  lady,  I  submit,  is  not  ma- 
terial, and  I  ask  that  that  whole  inquiry  be  struck  out. 

Mr.  Evarts. — ^We  propose  to  show  this  witness'  hostility ;  his  proceedings 
Indicating  hostility;  his  making  himself  a  party  to  the  proceedings  against 
Mr.  Beecher;  his  threats  to  those  who  were  engaged  concerning  the  inquiry; 
and  the  mode  and  form  in  which  the  witness  showed  this  attitude  and  er 
pressed  this  hostility;  and  the  laws  of  evidence  permit  us  to  do  so,  and  make 
it  the  only  proper  way  to  do  so.  Now,  upon  the  inquiry  of  fact,  your  Honor 
sees  that  we  were  entirely  right.  We  desired  to  get  from  this  witness  what 
was  pertinent  and  material,  that  he  had  threatened  a  member  of  the  commit- 
tee that  unless  he  took  a  position  of  dissent  either  by  abstaining — withhold- 
ing or  withdrawing  his  name  from  the  report,  as  the  case  might  be — he  (wit- 
ness) might  be  forced,  or  might  be  led  to  make  a  publication  that  would  affect 
and  afflict  Mr.  Storrs.  And  we  leave  it  for  the  witness  to  say  whether  he  did 
or  not.  Well,  his  course  of  answers  it  is  not  necessary  for  us  to  repeat.  Then 
we  press  him  to  get  out  the  principal  fact,  which  he  will  not  give  in  general 
terms;  and,  finally,  it  comes  down  to  this:  **How  did  you  describe  that 
person  ? "  He  would  not  say  that  it  was  anybody  that  would  break  bis  he^rt; 
he  would  not  say  that  it  was  anybody  that  was  connected  with  Mr.  Storrs  in 
any  such  general  relation  as  would  ooiit  a  name ;  and  we  then  say  to  him,  bow 
did  you  describe  the  person  concerning  whom  you  were  talking  to  Mr.  Storrs  ? 
Then  he  says,  "  I  think  it  was  Mr.  Storrs  who  asked  me  if  I  referred  to  Miss 
Proctor."  Now.  that  shows  that  the  conversation  was  had ;  that  he  did  assume 
this  attitude  towards  Mr.  Storrs  in  dealing  with  some  person  that  abstinence 
from  public  comment  about  would  be  desirable,  and  the  contrary  afflictive 
to  Mr.  Storrs.     That  is  what  we  set  out  to  prove. 

Mr.  Beach. — The  examination,  sir,  of  the  testimony  of  the  witness  shows 
that  the  first  intimation  that  Miss  Proctor^s  name  was  connected  with  this 
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conyersation,  as  the  person  in  regard  to  whom  any  statement  was  to  be  made, 
or  any  revelation  made,  comes  from  the  other  side. 

Mr,  Evarts, — Not  in  the  least. 

Mr.  Beach, — It  does,  sir.  When  the  witness  said  that  Mr,  Storrs  asked  him 
if  Miss  Proctor  was  referred  to,  the  witness  answers,  **I  mention  no  names." 
And,  then,  they  went  on  with  the  inquiry,  whicli  draws  from  the  witness  this 
fact,  that  Miss  Proctor  was  the  person  alluded  to;  and,  so  far  as  the  bringing 
out  of  her  name  in  connection  with  this  scandal  is  concerned,  the  responsi- 
bility rests  upon  the  gentleman  making  this  inquiry.  Now,  sir,  we  have 
avoided  that ;  we  have  resisted  it  as  far  as  we  can.  We  make  no  imputations 
upon  third  persons,  and  would  relieve  everybody  except  the  immediate  parties 
to  this  controversy  from  any  reflectfons  which  might  arise  out  of  connection 
with  this  difficulty.  If  the  gentlemen  persist  in  introducing  the  name  of  thai 
lady,  they  must  do  it  upon  their  own  responsibility. 

Mr.  Fullerton. — And  it  may  be  necessary  for  us  hereafter,  if  the  other  'side 
put  us  in  such  an  attitude  as  to  make  it  necessary,  to  prove  what  did  occur 
with  regard  to  that  lady  for  the  purpose  of  justifying  the  witness.  They 
take  the  responsibility  of  the  whole  thing. 

Mr.  Evarts. — We  have  no  difficulty  in  assuming  responsibilities  if  they  are 
cast  upon  us;  we  do  not  venture  upon  them  in  the  conduct  of  our  side  in  this 
case.  But  we  have  not  any  responsibility  about  what  you  do  in  consequence 
of  what  we  do.  You  will  do  as  you  are  advised.  We  will  take  care  of  our 
own  side. 

Mr.  Beach. — It  seems  to  me  that  you  are  violating  the  order  of  debate,  and 
insisting  upon  the  last  word  in  an  argument  upon  our  objection. 

Mr.  Evarts. — But  you  say  always  something  new. 

Mr.  Beach, — No,  we  do  not;  no  new  idea. 

Mr.  Evarts. — Now,  my  friends  have  undertaken  to  present  an  attitude,  a 
sort  of  defiance  upon  this  subject;  certainly  no  one  on  our  side  of  the  case 
wishes  to  make  any  imputations  upon  Mi^  Proctor;  we  never  believed  a  word 
of  either  the  threatened  publication  or  the  actual  publication. 

Judge  Neilson. — Why  refer  to  the  actual  publication  ? 

Mr.  Evarts. — Well,  because  the  actual  publication  is  in  the  matter. 

JcTDOE  Neilson. — No,  it  is  not  in ;  it  is  not  in,  and  with  my  consent  it 
won^t  be  in,  as  far  as  this  case  is  concerned. 

Mr,  Evarts — I  dare  say  it  may  not,  but  we  are  not  the  side  that  are  to  be 
made  the  suojcct  of  imputation  of  wishing  to  bring  Miss  Proctor  in. 

Judge  Neilson. — The  examination  will  be  as  it  now  stands  with  the 
exception  that  Miss  Proctor's  name  will  be  stricken  out,  and  it  shall  be 
omitted  hereafter.  Whatever  occurs,  I  should  not  allow  any  evidence  to 
vindicate  that  lady,  as  I  certainly  should  if  the  subject  were  brought  up  here 
properly.* 

*  In  Coleman  v.  People ^  (55  N.  Y.  81),  it  was  field,  that  if  a  prisoner,  upon 
trial  for  one  ofiense,  calls  out  facts,  upon  cross-examination  without  objection, 
tending  to  show  that  he  is  not  guilty  of  another  distinct  char^re,  in  reopect  to 
which  some  evidence  has  been  given,  this  does  not  justify  evidence,  on  the  part 
of  the  prosecution  to  prove  that  he  was  guilty  of  such  other  otfense.  The  case 
was  a  criminal  prosecution  for  receiving  "  bars  of  pig-iron,"  knowing  them  to  be 
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Mr,  Fharts, — Your  Hod  or  will  note  our  exception  to  that  direction. 

Judge  Neilson.  — Yes,  as  to  the  hostility  of  this  witness,  whether  yoo 
characterize  it  as  violent  or  not;  whatever  it  may  be  you  have  a  right  to  show 
that,  of  course. 

Mr.  Tracy. — What  did  you  say  to  Mr.  Storrs  concerning  what  you  would 
do  ?  A.  I  said  to  Mr.  Storrs  that  I  had  understood  that  I  was  not  to  be 
cross-examined  by  the  committee. 

Mr.  Tracy. — I  have  reference  to  the  publication. 

Mr.  Beach. — Wait  one  moment. 

Judge  Neilson. — I  think  he  has  answered;  go  on. 

Mr.  Evarts. — That  took  place  at  this  interview  ?  A.  That  I  understood 
that  I  was  not  to  be  cross-examined  by  the  committee ;  that  I  had  come  from 
Lowell  for  the  purpose  of  that  cross-examination,  and  that  I  did  not  want  his 
brother  to  sign  that  report  until  I  had  an  opportunity  of  being  cross-examined 
by  the  Committee;  for  if  his  brother  did  sign  that  report  without  giving  mc 
an  opportunity  to  be  cross-examined,  he  could  not  possibly  know  the  truth, 
and  that  if  that  report  was  signed,  and  it  was  against  me,  as  I  understood  it 
would  be,  I  should  make  a  publication  of  facts  in  reply,  and  that  publication, 
as  I  understood  my  counsel  advised  it,  would  perhaps  cross  the  threshold  of 
his  family,  and  I  came  to  see  him  as  a  personal  friend,  telling  him  that  I  did 
not  want  to  do  any  such  thing,  and  I  said  to  him,  *^I  want  you,  Mr.  Charles 
Storrs,  to  put  it  only  upon  the  ground  of  my  being  cross-examined.  Tell 
your  brother  that  I  don't  want  him  to  sign  that  report  until  I  have  had  an 
opportunity  for  cross-examination,  in  order  that  the  facts  which  I  have  stated 
in  print  may  be  fully  known."  That  is  what  I  said.  I  went  to  see  Charles 
Storrs  as  a  friend,  sir.     I  have  given  it  as  nearly  as  I  recollect  it. 

Q.  Do  you  know  William  B.  Barber  ?    A.  Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  on  the  floor  of  the  Produce  Ex- 
change within  two  or  three  months  on  the  subject  of  Mr.  Beecher  ?  A.  I 
don't  recollect  whether  it  was  within  two  or  three  months  or  not.  I  had  a 
conversation  with  him  on  the  floor  of  the  Exchange  about  the  time  of  the 
Victoria  Wood  hull  publication,  and  I  rather  think  during  the  time  of  the  in- 
vestigating committee. 

Q.  Haven't  you  since  the  investigating  committee  ?  A.  I  may  have  dont 
so;  I  don't  recollect  precisely  about  it  now.  I  see  him  every  day  on  'Change 
when  I  am  there  and  he  is  there. 

Q.  Didn't  you  tell  him  that  Mr.  Beecher  was  a  damned  perjurer  and  libei- 
tiue  ?  A.  I  don't  know  whether  I  told  him  he  was  a  damned  perjurer  gnd 
libertine.     I  may  have  told  him  he  was  a  perjurer  and  libertine,  as  he  is. 

Q.  Did  you  tell  Mr.  Barber  so  ?  A.  I  don't  recollect  whether  I  told  Mr. 
Barber  so  or  not,  sir. 

stolen.  Upon  the  trial  the  court  admitted  a  conversation  as  to  other  iron  than 
that  charged  in  the  indictment  having  been  received  bv  defendant,  "  as  tending 
to  show  guilty  knowledge."  On  the  cross-examination  the  prisoner  drew  out  facta 
in  connection  with  the  conversation  thus  admitted ;  and  afterwards  introduced 
testimony  which  was  admitted  to  be  true  by  the  prosecution,  tending  to  show 
that  he  was  not  guilty  as  to  the  other  iron.  The  District  Attorney  was  then 
])ermitted  to  give  evidence  tending  to  criminate  the  prisoner  as  to  that  other  iron 
QM,  error. 
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Mr.  Tracy. — Have  you  ever  threatened  persons  with  danger  to  themselves 
if  they  should  testify  on  behalf  of  the  defendant  ?  A.  No,  I  have  not 
threatened  persons  if  they  should  testify  on  behalf  of  the  defendant. 

Q.  Have  you  threatened  any  person  ?  A.  No,  I  have  not  threatened  any 
person. 

Q,  Did  you  threaten  Mr.  Armour  that  you  would  crush  him  if  he  should 
testify  against  you  on  this  trial  ?  A.  No,  I  did  not  threaten  Mr.  Armour  that 
[  would  crush  him. 

Q.  Do  you  know  him  ?    A.  Yes;  he  is  not  the  man  to  be  crushed  easily. 

Q.  Have  you  had  any  conversation  v.ith  him  on  the  subject  of  his  testi- 
mony ?  A.  I  don't  recollect  having  any  conversation  with  him  on  the  subject 
of  his  testimony.  I  had  a  conversation  with  him  in  regard  to  an  interview 
that  purported  to  come  from  him  in  the  paper. 

Q.  Yes;  did  you  state  to  him  that  you  would  crush  him  ?    A.  No. 

Q.  Did  you  ever  threaten  to  crush  him  for  anything  ?     A.  No. 

Q.  Did  you  have  any  talk  with  him  about  his  being  a  witness  on  this  trial  ? 
A.  I  don't  think  I  said  anything  to  him  about  his  being  a  witness;  no,  I 
don't  think  I  did ;  he  is  not  a  man  I  would  use  such  language  to,  Mr.  Tracy. 

Q.  [Book  produced  and  banded  to  witness  ]  Now,  Mr.  Moult  on,  during 
your  interview  with  Mr.  Beecher  on  the  night  of  30th  of  December,  '70,  was 
there  anything  said  by  Mr.  Beecher  as  to  the  truth  or  falsity  of  Mrs.  Tilton's 
confession  ? 

Mr.  FuUerton. — Does  your  Honor  permit  them  to  go  tack  for  the  fifth  time 
to  that  interview  of  the  30th  ? 

Judge  Neilbon. — Well,  it  is  on  the  ground  that  some  question  he  thinks 
proper  was  inadvertently  omitted. 

Mr.  Evart^, — This  is  a  question  excluded.  We  ask  him  whether  at  that 
interview  there  was  anything  said  by  Mr.  Beecher  concerning  the  truth  or 
falsity  of  that  confession.  There  is  no  rule  of  law  that  you  can't  do  it  for  the 
fifth  time,  if  you  can  do  it  the  fourth.  But  this  is  the  first  time  the  question 
has  been  asked. 

Mr.  FuUerton. — The  first  time  this  question  has  been  asked,  but  it  is  the 
fifth  time  the  transactions  of  the  30th  have  been  gone  over,  and  my  objection 
is  that  they  can  not  return  to  it  again. 

Judge  Neilson. — Who  were  present  ? 

Mr,  Etarts. — It  is  an  interview  between  himself  and  Mr.  Beecher, 

Judge  Neflson.— He  has  stated  the  conversation. 

Mr.  Evarts. — The  conversation  has  been  given ;  now  we  ask  him  whether 
there  was  anything  said  by  Mr.  Beecher  concerning  the  truth  or  falsity,  either 
way,  of  Mrs.  Tilton's  accusation. 

Judge  Neilson. — We  will  allow  that. 

Mr,  Beach, — Do  you  mean  in  direct  terms,  or  do  you  mean  by  implication  ? 

Mr.  Evarts. — We  ask  the  question. 

Mr,  Beach, — It  may  be  necessary  to  go  over  the  whole  interview  for  the 
purpose  of  telling  whether  anything  was  said  in  regard  to  its  truth  or  its 
f alflity  ? 

Judge  Neilson. — Now  read  the  question,  Mr.  Stenographer. 
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[The  last  question  by  Mr.  Evarts  read  by  the  stenographer] 

Mr.  Beach. — I  submit  that  that  question  calls  upon  the  witness  to  gire  a 
judgment  or  construction  in  regard  to  tlie  conversation  which  he  has  already 
detailed. 

Mr.  Evarts. — This  is  a  cross-examination.* 

Mr.  Beach, — If  it  is  a  cross-examination,  they  can't  ask  him  to  give  a  judg- 
ment as  to  the  meaning  of  the  language  which  was  used,  and  it  may  impose 
upon  the  witness  the  necessity  of  seeing  or  referring  to  the  testimony  which 
he  has  given  relating  to  the  details  of  that  conversation. 

Mr.  Evarts. — We  are  cross-examining  this  witness,  and  we  do  not  like  to 
have  suggestions  made  to  him  as  to  what  may  be  a  necessary  answer  for  him 
to  make. 

Judge  Neu-son. — Still,  you  are  sensible  of  the  fact  that  you  are  allowed 
to  go  back  to  it  after  having  exhausted  the  interview. 

Mr.  Evarts. — We  have  closed  our  cross-examination  in  general  now,  and 
we  are  clasing  up  the  points  that  are  to  be  considered. 

Mr.  BracJi. — My  suggestion  was  that  the  question  should  call  for  the  wit- 
ness to  answer  whether  anything  was  directly  said  by  Mr.  Beecher  in  regard 
to  the  truth  or  falsity  of  that  confession. 

Mr.  Evarts. — That  is  exactly  what  the  question  is, — whether  at  that  inter- 
view anything  was  said  by  Mr.  Beecher  concerning  the  truth  or  falsity  of  the 
accusation  ? 

Mr.  Beach. — I  think  no  one  but  the  gentleman  will  perceive  the  difference 
between  that  question  and  that  construction  of  it. 

Judge  Neilson. — Take  that  last  down  as  the  question.  It  may  be  a  mod 
ification  of  the  other  question. 

[Question  read  by  the  stenographer.] 

Mr.  Evarts.— T\\Q,t  interview  of  December  30th,  1870,  is  included  in  the 
question  of  course. 

Judge  NErLsoN. — The  accusation  in  what,  in  Mrs.  Tilton's  letter  ? 

Mr.  Evarts. — Yes,  sir. 

The  Witness. — The  only  word  that  was  said  to  me  by  Kt.  Beecher  in  re- 
gard to  Mrs.  Tilton's  confession,  was  at  the  foot  of  the  stairs,  when  he  asked 
me,  **  Have  you  seen  the  confession  ?"  and  I  said  I  had,  and  he  said,  **This 
will  kill  me." 

Q.  That  is  all  that  was  said  ?  A.  That  is  all  that  was  said,  sir.  Now 
whether  that  is  a  denial  or  not,  I  don't  know. 

Mr.  Tracy. — After  the  interview  between  Mr.  Beecher  and  Mr.  Tilton  had 
closed  that  night,  did  Mr.  Tilton  say  to  you  that  all  Mr.  Beecher  said  touch- 
ing the  confession  of  his  wife's  adulteries  was — did  Mr.  Tilton  say  to  yoo 
that  all  the  answer  that  Mr.  Beecher  said  to  him  after  what  he  had  said  to 
him  was  :  **This  is  all  a  dream,  Theodore"  ?  A.  Mr.  Tilton  told  me  that 
after  he  had  spoken  to  Mr.  Beecher,  Mr.  Beecher  said,  '*This  fe  all  a  dream, 
Theodore; "  something  like  that. 

Mr.  Evarts. — Do  you  say  that  that  is  all  the  answer  that  Mr.  Beecher 
made  ?  A.  He  said  that  that  was  the  answer  that  Mr.  Beecher  made.  I 
remember  that,  sir ;  chat  is  all  I  remember. 
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Q,  Do  you  know  Senator  John  C.  Jacobs  of  this  city?  A.  Yes,  sir;  I 
know  him. 

Q.  Did  you  ever  "have  any  conversation  with  him  at  Albany  at  any  time  in 
regard  to  the  Beecher-Tilton  scandal  ?  A.  I  don't  recollect  whether  I  did  or  not. 

Q.  Did  you  at  Albany,  in  the  Bpring  or  "Winter  of  1878,  during  the  session 
of  the  Legislature  of  1878,  in  a  conversation  with  Mr.  Jacobs,  where  the 
Beecher-Tilton  scandal  was  the  subject  of  conversation,  say  to  him  that  if 
this  matter  was  ever  investigated  Mr.  Beecher  would  prove  to  be  all  right  ? 
A.  I  don't  recollect  whether  I  did  or  not. 

Q.  Do  you  remember  that  you  did  not  ?  A.  If  I  had  any  recollection 
about  it  I  would  tell  you. 

Q.  You  mean  to  say,  then,  that  you  have  no  recollection  ?  A.  1  have  not 
an}  recollection  al>out  that. 

Q.  Have  you  a  recollection  of  conversing  with  him  on  that  subject  ?  A. 
I  think  I  did  talk  with  Mr.  Ja.cobs  about  it;  yes,  sir. 

Q.  In  that  conversation  did  you  say  anything  in  substance  like  what  I  have 
repeated  ?  A.  I  think  I  carried  the  impression  that  Mr.  Beecher  was  not  a 
guilty  man — I  think  so. 

Q.  And  didn't  you  say,  in  substance,  that  whenever  the  truth  of  this 
matter  was  known,  Mr.  Beecher  would  prove  to  be  an  innocent  man  ?  A.  I 
don't  recollect  that,  sir.  My  impression  with  regard  to  what  I  have  said,  I 
have  just  given  you. 

Q.  What  was  it  ?  A.  All  I  recollect — the  impression  that  I  gave  him  was 
that  Mr.  Beecher  was  not  a  guilty  man. 

Q.  How  did  you  give  him  that  impression  ?  A.  I  must  have  given  it  in 
words. 

Q.  Were  the  substance  of  the  words  by  which  you  conveyed  that  impres- 
sion to  him  that  when  the  truth  was  known,  or  that  when  this  matter  was 
investigated,  Mr.  Beecher  would  prove  to  be  an  innocent  man  ?  A.  I  don't 
recollect  those  to  be  the  words,  or  the  substance  of  the  words. 

Q.  Did  you  say  anything  on  the  subject  of  what  the  result  would  be  of  an 
investigation  ?    A.  I  don't  recollect  that  I  did. 

Q.  Do  you  know  Archibald  Baxter  ?    A.  Yes,  sir. 

Q.  Of  this  city  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  touching  the  WoodhuU  scan- 
dal ?    A.  Yes,  sir. 

Q.  When  was  it  ?    A.  On  'Change;  somewhere  in  the  neighborhood  of  the 
publication. 

Q.  Soon  after  the  publication  ?    A.  Yes,  sir. 

Q.  What  did  you  say  to  him  about  it  ?  A.  I  don't  recollect  the  precise 
language.     I  had  two  conversations  with  him. 

Q.  Did  you  say  to  him,  in  substance,  that  Mr.  Beecher  was  not  guilty  of 
the  charge  made  against  him  in  the  WoodhuU  publication  ?  A.  No,  sir.  I 
thmk  when  I  was  pressed  by  Mr.  Baxter,  I  told  him  Mr.  Beecher  was  a  pure 
man. 

Q.  You  told  him  Mr.  Beecher  was  a  pure  man?  A.  Yes,  sir;  that  I 
thought  he  was  something  of  that  sort. 
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[The  last  question  by  Mr.  Evarts  read  by  the  stenographer] 

Jfr.  Beach. — I  submit  that  that  question  calls  upon  the  witness  to  give  a 
judgment  or  constraction  in  regard  to  the  conversation  which  he  has  already 
detailed. 

Mr.  EvarU, — This  is  a  cross-examination.' 

Mr.  Beach, — ^If  it  is  a  cross-examination,  they  can't  ask  him  to  give  a  judg- 
ment as  to  the  meaning  of  the  language  which  was  used,  and  it  may  impose 
upon  the  witness  the  necessity  of  seeing  or  referring  to  the  testimony  which 
he  has  given  relating  to  the  details  of  that  conversation. 

Mr.  Evarts. — We  are  cross-examining  this  witness,  and  we  do  not  like  to 
have  suggestions  made  to  him  as  to  what  may  be  a  necessary  answer  for  him 
to  make. 

Judge  Neilson. — Still,  you  are  sensible  of  the  fact  that  you  are  allowed 
to  go  back  to  it  after  having  exhausted  the  interview. 

Mr.  Evarts. — We  have  closed  our  cross-examination  in  general  now,  and 
we  are  closing  up  the  points  that  are  to  be  considered. 

Mr,  Brack. — My  suggestion  was  that  the  question  should  call  for  the  wit- 
ness to  answer  whether  anything  was  directly  said  by  Mr.  Beecher  in  regard 
to  the  truth  or  falsity  of  that  confession. 

Mr.  Evarts. — That  is  exactly  what  the  question  is, — whether  at  that  inter- 
view anything  was  said  by  Mr.  Beecher  concerning  the  truth  or  falsity  of  the 
accusation  ? 

Mr,  Beach. — I  think  no  one  but  the  gentleman  will  perceive  the  difference 
between  that  question  and  that  construction  of  it. 

Judge  Neilson. — Take  that  last  down  as  the  question.  It  may  be  a  mod 
ification  of  the  other  question. 

[Question  rt'ad  by  the  stenographer.] 

Mr.  Evarts.— Thoi  interview  of  December  80th,  1870,  is  included  in  the 
question  of  course. 

Judge  NErLsoN. — The  accusation  in  what,  in  Mrs.  Tilton's  letter  ? 

Mr,  Starts. — Yes,  sir. 

The  Witness. — The  only  word  that  was  said  to  me  by  Mr.  Beecher  in  re- 
gard to  Mrs.  Tilton's  confession,  was  at  the  foot  of  the  stairs,  when  he  asked 
me,  **nave  you  seen  the  confession  ?"  and  I  said  I  had,  and  he  said,  ''This 
will  kill  me." 

Q.  That  is  all  that  was  said  ?  A.  That  is  all  that  was  said,  sir.  Now 
whether  that  is  a  denial  or  not,  I  don't  know. 

Mr.  Tracy. — After  the  interview  between  Mr.  Beecher  and  Mr.  Tilton  had 
closed  that  night,  did  Mr.  Tilton  say  to  you  that  all  Mr.  Beecher  said  touch- 
ing the  confession  of  his  wife's  adulteries  was — did  Mr.  Tilton  say  to  you 
that  all  the  answer  that  Mr.  Beecher  said  to  him  after  what  he  had  said  to 
him  was  :  *'This  is  all  a  dream,  Theodore"  ?  A.  Mr.  Tilton  told  me  that 
after  he  had  spoken  to  Mr.  Beecher,  Mr.  Beecher  said,  *'This  is  all  a  dream, 
Theodore; "  stimething  like  that. 

Mr,  Enaris, — Do  you  say  that  that  is  all  the  answer  that  Mr.  Belcher 
made  ?  A.  He  said  that  that  was  the  answer  that  Mr.  Beecher  made.  I 
remember  that,  sir;  chat  is  all  I  remember. 
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Q,  Do  you  know  Senator  Jr)hn  C.  Jacobs  of  this  city?  A.  Yes,  sir;  I 
know  bim. 

Q.  Did  you  ever  "have  any  conversation  witb  bim  at  Albany  at  any  time  in 
regard  to  the  Beech er-Til ton  scandal  ?  A.  I  don*t  recollect  whether  I  did  or  not. 

Q.  Did  you  at  Albany,  in  the  Spring  or  Winter  of  1873,  during  the  session 
of  the  Legishiture  of  1873,  in  a  conversation  witb  Mr.  Jacobs,  where  the 
Beech  er-Til  ton  scandal  was  the  subject  of  conversation,  say  to  him  that  if 
this  matter  was  ever  investigated  Mr.  Beecher  would  prove  to  be  all  right  ? 
A.  I  don't  recollect  whether  I  did  or  not. 

Q.  Do  you  remember  that  you  did  not  ?  A.  If  I  had  any  recollection 
about  it  I  would  tell  you. 

Q.  You  mean  to  say,  then,  that  you  have  no  recollection  ?  A.  I  have  not 
any  recollection  about  that. 

Q.  Have  you  a  recollection  of  conversing  with  him  on  that  subject  ?  A. 
I  think  I  did  tulk  with  Mr.  Japobs  about  it;  yes,  sir. 

Q.  In  that  conversation  did  you  say  anything  in  substance  like  what  I  have 
repeated  ?  A.  I  think  I  carried  the  impression  that  Mr.  Beecher  was  not  a 
guilty  man — I  think  so. 

Q.  And  didn't  you  say,  in  substance,  that  whenever  the  truth  of  this 
matter  was  known,  Mr.  Beecher  would  prove  to  be  an  innocent  man  ?  A.  I 
don't  recollect  that,  sir.  My  impression  with  regard  to  what  I  have  said,  I 
have  just  given  you. 

Q.  What  was  it  ?  A.  All  I  recollect — ^the  impression  that  I  gave  him  was 
that  Mr.  Beecher  was  not  a  guilty  man. 

Q.  How  did  you  give  him  that  impression  ?  A.  I  must  have  given  it  in 
words. 

Q.  Were  the  substance  of  the  words  by  which  you  conveyed  that  impres- 
sion to  him  that  when  the  truth  was  known,  or  that  when  this  matter  was 
investigated,  Mr.  Beecher  would  prove  to  be  an  innocent  man  ?  A.  I  don't 
recollect  those  to  be  the  words,  or  the  substance  of  the  words. 

Q.  Did  you  say  anything  on  the  subject  of  what  the  result  would  be  of  an 
investigation  ?    A.  I  don't  recollect  that  I  did. 

Q.  Do  you  know  Archibald  Baxter  ?    A.  Yes,  sir. 

Q.  Of  this  city?    A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  touching  the  Woodhull  scan- 
dal ?    A.  Yes,  sir. 

Q.  When  was  it  ?    A.  On  'Change ;  somewhere  in  the  neighborhood  of  the 
publication. 

Q.  Soon  after  the  publication  ?    A.  Yes,  sir. 

Q.  What  did  you  say  to  him  about  it  ?  A.  I  don't  recollect  the  precise 
language.     I  had  two  conversations  with  him. 

Q.  Did  you  say  to  him,  in  substance,  that  Mr.  Beecher  was  not  guilty  of 
the  charge  made  against  him  in  the  Woodhull  publication  ?  A.  No,  sir.  I 
think  when  I  was  pressed  by  Mr.  Baxter,  I  told  him  Mr.  Beecher  was  a  pure 
man. 

Q.  You  told  him  Mr.  Beecher  was  a  pure  man  ?  A.  Yes,  sir ;  that  I 
thought  he  was  something  of  that  sort 


744  TEaTIMONT    OF    F.    D.     MOULT  ON.  [15th  Day. 

Q.  You  say  you  were  pressed  by  him.  Didn't  you  volunteer  to  go  to  him  ? 
A.  I  volunteered  the  first  time  to  go  to  him ;  the  first  conversation  I  had  with 
him  when  I  spoke  to  him  about  the  Woodhull  publication,  in  that  conversa- 
tion I  told  him  Mr.  Bo  wen  was  originally  the  author  of  the  stories,  that  the 
stories  originated  with  Mr.  Bo  wen,  that  when  Mr.  Bowen  had  been  asked  to 
pn)duce  the  evidence  he  had  failed  to  do  it,  and  that  the  diflferences  between 
Mr.  Bowen  and  Mr.  Tilton  had  been  settled;  and  about  the  Woodhull  publi- 
cation I  said  if  it  was  true  it  was  infamous,  and  if  it  was  false  it  was  diabol- 
ical, and  if  Mr.  Beecher's  life  was  not  an  answer  to  it,  I  did  not  choose  to 
make  any ;  and  the  second  conversation,  I  think  Mr.  Baxter  came  to  me  about 
it,  and  pressed  me  conccmin<r  it  with  some  questions,  and  I  think  I  told  him 
in  substance — I  denied  the  guilt  of  Mr.  Beecher,  and  told  him  he  was  a  pure 
man — something  of  that  sort. 

Q.  Did  you  say  this  to  Mr,  Baxter,  in  substance,  **If  you  will  only  be 
patient  you  will  be  convinced  that  Mr.  Beecher  is  as  good  a  man  as  you 
(Baxter)  ever  believed  him  to  be  *'  ?  A.  I  really  don't  recollect  the  conver- 
sation.    I  didn't  give  him  an  opinion  adverse  to  Mr.  Beecher. 

Q.  Do  you  say  you  did  not  use  that  language  to  him  ?  A.  If  I  had  any 
means  of  recalling  the  language  I  would  do  it ;  but  I  can  not  recall  the  language. 

Q.  Will  you  say  that  you  did  not  use  that  language  to  Mr.  Baxter  ?  A. 
No,  sir;  I  have  not  any  recollection  about  it.  I  gave  him  a  very  high  opinion 
about  Mr.  Beecher,  however. 

Q  Did  Mr.  Baxter  ask  you  if  you  did  not  mean  purity  in  a  special  sense  ? 
A.  I  don't  recollect  that. 

Q.  Did  you  make  any  reply  ?    A.  Make  any  reply  to  what  ? 

Mr.  FulJerton. — To  what  you  don't  recollect  ? 

The  Witness. — I  could  not. 

Mr.  Tracy. — Didn't  Mr.  Baxter  say:  ** There  are  different  meanings  to  the 
word  pure.  Do  you  mean  that  Mr.  Beecher  is  pure  in  the  ordinary  sense  of 
that  word  ?  Was  he  chaste  ?  Had  he  broken  the  seventh  commandment  ?  " 
A.  I  don't  recollect  that;  I  guess  I  gave  him  an  idea  that  he  had  not  broken 
the  seventh  commandment. 

Q.  What  did  you  say  to  him  ?    A.  I  don't  recollect. 

Q.  Did  Mr.  Baxter  ask  you  this  question  ?  A.  I  don't  recollect  whether 
he  did  or  not,  but  I  gave  him  a  very  high  opinion  of  Mr.  Beecher. 

Q.  Will  you  say  that  he  did  not  ?  A.  If  I  had  any  recollection  about  it  I 
would  answer  you. 

Q.  Will  you  say  you  have  no  recollection  that  he  did  not  ask  you  this 
question  ?  A.  If  I  had  any  recollection  about  it  I  should,  but  I  have  not.  I 
am  giving  you  the  impression  I  gave  Mr.  Baxter. 

Q.  I  am  asking  you  what  Mr.  Baxter  asked  you  ?  A.  If  I  could  tell  you  I 
would. 

Q.  You  can  not  tell  ?    A.  No,  sir ;  I  can  not  tell. 

Q.  What  reply  did  you  make  to  these  questions  ?  What  reply  did  you 
make  to  Mr.  Baxter?  Did  you  not  say  in  answer  to  these  questions,  '*  He  is 
pure  in  that  sense  "  ?     A.  I  don't  recollect. 

Q.   '^Not  only    is  he  now,    but    he   always  has  been,    a  pure  man,    as 
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I  believe."     Did  you  say  that  to  Mr.   Baxter  ?    A.  1  don't  recollect  the 
answer. 

Q.  Will  you  swear  you  did  not  make  that  reply  to  him  ?  A.  If  I  had  any 
recollection  about  it  I  would  2jive  it  to  you.  I  don't  understand  how  I  can 
answer  it  any  more  positively  than  I  am  answering  it. 

Judge  Neilson. — He  simply  wants  you  to  say  whether  you  recollect  or  not. 
A.  1  have  not  any  recollection  of  the  form  of  the  answer. 

Q.  Then  you  can  not  say  he  did  not  ?  A.  I  don't  recollect  those  words, 
your  Honor.  The  impression  I  gave  him  was  that  Mr.  Beecher  was  a  pure 
man. 

Mr,  Evarts, — We  are  entitled  to  have  an  answer,  it  seems  to  us.  It  is  the 
usual  course  of  examination. 

Ths  Witness, — If  Mr.  Baxter  should  say  I  did,  I  should  say  I  did. 

Mr.  EtarU. — He  can  tell  us  whether  he  can  say  he  didn't  say  it. 

Judge  Neilson. — Can  you  say  you  did  not  use  those  words  ?  A.  I  can 
not  say  I  did  not  use  those  words. 

Mr,  Tracy, — Do  you  know  Edward  A.  Biden  ?  A.  Yes,  sir;  I  know  him. 
I  believe  he  is  an  elevator  man. 

Q.  Is  he  a  member  of  the  Produce  Exchange  ?    A.  Yes,  sir. 

Q .  Have  you  had  conversations  with  him  touching  the  WoodhuU  story  ? 
A.  I  believe  I  have  had,  once  or  twice ;  yes,  sir. 

Q.  When  did  you  have  those  conversations  ?  A.  I  think  I  have  seen  him 
about  it  about  the  time  of  the  WoodhuU  publication. 

Q.  Where  ?    A.  On  the  Exchange. 

Q.  Did  you  speak  to  him  on  the  subject  of  this  scandal  ?  A.  Not  at 
length ;  I  avoided  talking  with  him  very  long  about  it. 

Q.  You  spoke  to  him  on  the  subject  ?    A.  I  believe  so. 

Q.  Did  you  say  to  him:  **It  is  false;  there  is  not  a  word  of  truth  in  it, 
as  far  as  Mr.  Beecher  is  concerned  "  ?  A.  I  don't  recollect  that  I  used  those 
words  to  him. 

Q.  Did  you  use  anything  in  substance  like  that  ?  A.  I  may  have  told 
him  the  story  was  untrue. 

Q.  Did  you  say  it  was  untrue  as  far  as  Mr.  Beecher  was  concerned  ?  A. 
I  don't  recollect  that. 

Q.  Did  you  say  that  there  was  not  a  word  of  truth  in  that  ?  A.  I  don^t 
recollect  that  neither. 

Q.  Did  you  use  any  such  language  in  substance  ?  A.  I  don't  recollect 
tnat.     I  gave  that  impression  to  him,  I  think. 

Q.  Do  you  know  J.  Haynes  Drake  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  ?    A.  Yes,  sir. 

Q.  On  the  subject  of  the  Woodhull  publication  ?  A,  I  believe  I  did,  a 
short  conversation  with  him. 

Q.  Where  ?     A.  On  the  Exchange. 

Q.  Did  you  say  to  him:  (speaking  of  the  Woodhull  publication  with 
reference  to  Mr.  Beecher)  **It  is  a  damned  mess  of  women's  fables"?  A. 
No,  sir;  I  don't  recollect  using  that  language. 

Q.  Did  you  use  anything  in  substance  like  that  ?     A.  No,  sir;  I  will  tell 
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you  what  I  did  say.  I  said  if  the  story  was  trae  it  was  infamous,  and  if  it 
was  false  it  was  diabolical,  and  if  Mr.  Beecher's  life  was  not  an  answer  to  it 
I  didn^t  choose  to  make  any ;  and  that  is  the  substance  of  what  I  said  to  Mr. 
Drake. 

Q.  Do  you  remember  that  you  did  not  say  to  him,  '^It  is  a  damned  mess 
of  women's  fables  "  ?  A.  I  think  I  should  swear  to  the  best  of  my  recollec- 
tion that  I  did  not  use  that  language. 

Q.  Did  you  use  anything  in  substance  like  that  ?  A.  Not  quite  as  weak 
as  that;  no,  sir. 

Q.  Did  Mr.  Drake  say:  *^It  would  take  a  good  deal  of  such  testimony  as 
that  to  convince  me  that  Mr.  Beecher  is  criminally  guilty  "  ?  A.  I  don't  re- 
collect that  he  did. 

Q.  And  in  reply,  did  you  say :  "As  to  the  criminality  there  is  not  in  it  a 
shadow  of  truth,  and  if  Mr.  Beecher's  career  is  not  a  sufficient  refutation  to 
slanders  from  such  a  source,  you  don't  deserve  to  have  your  mind  satisfied''  ? 
A.  I  said  the  latter  part;  I  don't  remember  the  other  part.  The  impression  I 
gave  to  him  was  this,  that  if  Mr.  Beecher's  life  was  not  an  answer  to  it  I 
didn't  choose  to  make  any  to  him. 

Q.  Didn't  you  say  as  to  the  criminality,  "  There  is  not  a  shadow  of  truth 
in  it "  ?    A.  I  don't  recollect  having  said  that. 

Q.  Will  you  swear  you  did  not  say  that  ?  A.  I  will  swear  that  I  have  not 
any  recollection  about  it. 

Q.  Will  you  swear  you  didn't  say  it  ?  A.  How  can  I  swear  I  didn't  say  it 
if  I  can  not  recollect  what  I  said  ?.  [To  Judge  Neilson.]  Your  Honor,  am  I 
answering  properly,  or  not  ? 

Judge  Neilson. — I  think  you  have  answered  the  question  fairly. 

Mr,  Tracy, — Did  you  say,  in  substance,  so?  Did  you  substantially  use  the 
words,  '*  As  to  the  criminality  there  is  not  a  shadow  of  truth  in  it  ?  A.  I 
don't  recollect  it. 

Q.  Anything  like  that,  in  substance  ?  A.  I  can  give  you  the  substance  of 
what  I  recollect,  as  near  as  I  can  recollect  it. 

Q.  Do  you  know  William  B.  Barber  ?  A.  Yes,  sir ;  I  said  I  did  a  good 
while  ago. 

Q.  Is  he  a  member  of  the  Produce  Exchange  ?    A.  Yes,  sir. 

Q.  Did  you  have  a  talk  with  him  on  the  subject  of  the  Woodhull  publica- 
tion ?    A.  Yes,  sir. 

Mr,  Morris. — You  have  been  all  over  that,  Mr.  Tracy. 

Mr,  Tracy, — Oh,  no,  sir. 

Q.  How  soon  did  it  occur  after  the  publication  ?  A.  I  think  on  the  same 
day  it  happened. 

Q.  Did  you  say  to  him,  speaking  of  the  Woodhull  publication,  **  There  is 
not  a  particle  of  truth  in  the  statement  as  against  Mr.  Beecher"  ?  A.  No, 
sir;  I  did  not  say  that  to  him;  I  recollect  what  I  did  say. 

Q.  Didn't  you  add,  **  Mr.  Beecher  is  as  pure  a  man  as  ever  lived  "  ?  A. 
No,  sir,  I  didn't  add  that  to  him.  Shall  I  tell  you  what  1  said  to  him  ?  I 
can  give  you  that  conversation. 

Mr,  FulUrtofi, — No,  they  don't  want  you  to  tell  that. 
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Hie  WUncM. — [To  Judge  Neilson.]  Can  I  not  tell,  your  Honor,  what  I 
said. 

Judge  Neilson. — ^By-and-by  you  will  get  a  chance. 

Q.  Do  you  know  A.  H.  Davis  ?    A.  I  don't  recollect  him  now.' 

Q.  Of  the  firm  of  Barling  &  Davis  ?    A.  Yes,  sir;  I  know  him  pretty  well. 

Q.  Did  you  have  a  talk  with  him  concerning  the  Woodhull  publication? 
A.  I  don't  recollect  whether  I  did  or  not. 

Q.  At  the  Custom  House  and  at  yoiu*  place  of  business  ?  A.  I  don't 
recollect. 

Q.  Did  he  ask  you,  **  Wliat  does  this  Woodhull  scandal  mean  ?  "  Is  there 
any  truth  in  it  ?    A.  I  don^t  recollect  speaking  to  him  upon  the  subject  at  all. 

Q.  And  did  you  reply,  ''  There  is  not  a  word  of  truth  in  it.  I  think  it  is 
a  shame,  after  Mr.  Beecher  has  lived  so  long,  that  anybody  should  believe  it  "  ? 
A.  I  don't  recollect  having  met  Mr.  Davis. 

Q.  Did  you  have  any  such  conversation  with  him,  in  substance  ?  A.  I 
don't  recollect  having  met  him  on  the  subject. 

Judge  Neilson. — Or  having  had  such  a  conversation  ?  A.  No,  sir;  nor 
having  had  such  a  conversation. 

Mr,  Tracy, — Do  you  know  Reuben  W.  Ropes  ?     A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  about  November,  1872,  touch- 
ing the  Woodhull  publication  ?  A.  I  don't  recollect  whether  it  was  in 
November,  1872.  My  impression  is  that  I  had  a  conversation  with  him  com- 
ing up  Wall-street  ferry  hill. 

Q.  Yes,  sir ;  that  is  the  place  ?    A.  Well  ? 

Q.  Did  he  say  to  you :  **  I  have  never  happened  to  meet  you  to  speak  with 
you  since  the  affair  of  the  Beecher- Woodhull  publication.  Did  you  go  to  Mr. 
Beecher's  house  with  a  pistol  and  demand  a  paper,  as  stated  in  Woodhull  & 
Claflin's  paper  "  ?  and  did  you  say  in  answer  to  that,  '^  It  is  a  daumed  infernal 
lie  "  ?  A.  I  don't  recollect  whether  I  swore  in  his  presence  or  not,  but  that 
is  substantially  what  I  said  to  him. 

Q.  And  did  he  add,  ^*  You  happen  to  know  more  of  this  case  than  I  do. 
Now,  is  there  any  truth  in  regard  to  the  scandal  in  regard  to  Mr.  Beecher"  ? 
and  did  you  reply,  **  They  are  a  pack  of  infernal  lies  "  ?  A.  I  don't  know 
whether  I  used  that  language  or  not,  but  I  guess  I  gave  Mr.  Ropes  the  impres- 
sion that  Mr.  Beecher  was  perfectly  pure,  and  that  the  stories  were  lies. 

Q.  You  said  so,  in  substance  ?  A.  I  gave  that  impression,  whether  I  said 
it  in  substance.     I  don't  remember  the  words. 

Q.  Do  you  know  Edwin  A.  Stud  well  ?  A.  A  man  that  used  to  live  South 
— a  Florida  improvement  man  ? 

Q.  Yes,  sir.  A.  I  don't  know  him  very  well.  I  have  met  him ;  I  don't 
recollect  having  met  him  on  this  subject. 

Q.  Did  you  see  him  in  Florida  when  you  were  there  in  1871  ?  A.  Yea, 
sir. 

Q.  And  talked  with  him  ?  A.  Yes,  sir;  that  was  before  the  Woodhull 
story. 

Q.  Yes,  sir;  in  1871  ?  A.  Yes,  sir;  in  March,  1871,  was  it  not  ?  Yea,  mi; 
I  met  him  in  March,  1871,  in  Jacksonville. 
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Q.  Did  you  have  a  talk  with  him  in  Florida  in  the  spring  of  1871,  in 
regard  to  the  stories  about  Mr.  Beecher  and  Mrs.  Tilton  ?  A.  I  don't  recollect 
that  I  did. 

Q.  Did  ^ou  say  to  him  that  you  had  all  the  papers  in  the  case  and  letters 
relating  to  it,  and  that  it  was  all  a  damned  slander  against  Mr.  Beecher  ?  A. 
I  don't  recollect  whether  I  did  or  not. 

« 

Q.  Did  you  say  anything  in  substance  like  that  ?  A.  I  don't  recollect 
having  any  conversation  with  Mr.  Studwell  about  it. 

Q.  Did  you  say  anything  to  him  on  that  subject,  leaving  out  the  oath, 
with  the  exceptions  I  haTc  stated  ?  A.  Very  likely  I  had  that  in  if  I  talked 
to  him.     I  don't  remember  having  talked  to  him  at  all. 

Q.  Do  you  know  Charles  H.  Cad  well?  A.  What  is  his  business;  pro- 
vision man — is  that  it  ? 

Mr,  Shearman, — 115  Broad -street  ? 

A.  I  don't  know  where  his  office  is.  I  remember  Mr.  Cad  well,  who  used 
to  be  with  Charles  Parker.  I  don't  know  whether  that  is  the  man  you  refer 
to  or  not. 

Mr,  Tracy. — That  is  the  man.  A.  I  don't  remember  having  talked  with 
him  about  it;  I  may  have  done  so. 

Q.  You  say  you  don't  remember  talking  with  him  on  the  subject  of  the 
WoodhuU  scundal  ?    A.I  don't  remember. 

Q.  Within  a  short  time  after  its  publication  ?    A.  I  don't  recollect. 

Q.  On  a  train  of  cars  going  to  Boston  ?  A.  I  don't  recollect  that  I  did. 
I  recollect  going  on  a  train  of  cars  to  Boston^  but  I  don't  recollect  talking 
with  him  about  it. 

Q.  Shortly  after  the  Woodhull  publication  ?  A.  I  don't  recollect  whether 
shortly  after  the  Woodhull  publication  or  not. 

Q.  On  your  way  to  Boston,  speaking  of  this  talk  about  Mr.  Beecher  in 
the  Woodhull  publication,  did  you  say  there  was  no  truth  in  any  of  the 
rumors  respecting  Mr.  Beecher  ?     A.  I  don't  recollect  it. 

Q.  Did  you  say  anything  to  him  in  reference  to  that  ?  A.  I  don't  recol- 
lect that  I  did;  I  recollect  that  I  didn't  say  anything  against  Mr.  Beecher  to 
him,  if  that  will  answer  you. 

Q.  Did  you  tell  him  iu  substance  this  :  that  ''If  Mr.  Beecher  should  the 
next  day  tell  Plymouth  Church  all  the  facts  pertaining  to  his  life,  there  would 
not  be  a  single  person  in  it,  who  could  impure  a  single  blemish  to  the  purity 
of  their  pastor"  ?     A.  I  don't  recollect  havinij:  usr^l  that  language. 

Q.  Did  you  use  anything  in  substance  like  that?  A.  I  don't  recollect 
any  conversation  with  Mr.  Cadwell  at  all  on  the  subject. 

Q,  Are  you  willing  to  say  you  did  not  siiy  this  to  him  ?  A.  I  am  not 
willing  to  siy  I  did  not.  I  say  I  have  not  any  recollection  of  talking  with  Mr. 
Cadwell.  I  would  not  have  any  objection  to  telling  exactly  what  I  did  say, 
if  I  remembered  it. 

Q.  Do  you  know  Mr.  Halliday,  assistant  pastor  of  Plymouth  Church  ?  A. 
Slightly ;  yes,  sir. 

Q.  Did  you  have  any  talk  with  him  on  the  subject  of  the  Woodhull  pub- 
lication ?    A.  I  don't  know  whether  it  was  about  the  WoodhuU  publication 
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or  not.  He  came  to  me  after  the  deacon's  meeting,  and  I  talked  with  him 
about  the  stories  against  Mr.  Beecher.  Can  you  give  nie  the  date  of  the  con- 
versation ? 

Q.  About  November  23d.  1872 — December  or  November.  A.  Very  likely 
there  was  some  talk  about  the  Victoria  WoodhuU  publication. 

Q.  At  your  house  ?    A.  Yes,  sir. 

Q.  Did  you  tell  him:  **Mr.  Halliday,  I  know  all  about  this  affair,  if  any- 
body knows  "  ?  A.  I  don't  recollect  the  language.  I  conveyed  to  him  the 
impression  that  Mr.  Beecher  was  guiltless  of  any  charge  against  him. 

Q.  I  understand  that;  but  I  ask  you  definitely  the  question  ?  A.  I  can 
not  tell  you  definitely. 

Q.  Did  you  tell  him:  **T  know  all  about  this  affair  if  anybody  knows  "  ? 
A.  I  don't  recollect  that. 

Q.  Do  you  recollect  that  you  said  that  to  him  in  substance  ?  A.  No,  sir; 
I  don't  recollect  that  I  said  it  in  substance. 

Q.  And  did  you  add,  bringing  your  hand  down  on  the  table,  **  I  know  he 
is  guiltless  "  ?  A.  I  don't  know  whether  I  brought  my  hand  down  on  the 
table  at  that  point  or  not;  but  I  know,  when  I  brought  it  down,  I  said  **It 
was  a  damned  shame  for  the  deacons  to  be  digging  into  a  scandal  that  had 
been  settled  between  the  parties." 

Q.  Did  you  say  that  he  was  guiltless  ?    A.  I  think  I  did;  yes,  sir. 

Q.  Did  you  add  in  that  conversation  with  Mr.  Halliday,  "I  am  not  a 
member  of  your  church,  but  my  wife  is.  Do  you  suppose  that  if  Mr.  Beecher 
is  a  bad  man  I  would  allow  him  to  sit  there  at  my  table  with  my  wife"  ?  A. 
My  impression  is  that  I  didn't  say  that  part. 

Q.  Your  impression  is  that  you  didn't  say  that  part  ?  A.  Yes,  sir,  my 
impression  is  that  I  didn't. 

Q.  Will  you  swear  you  didn't?  A.  Yes,  sir;  I  will  swear  that  my  im- 
pression is  that  I  didn't. 

Q.  Did  you  or  not  say  it  ?  A.  I  am  telling  all  I  know  about  it — my  im- 
pression about  it. 

Q.  Will  you  say  you  didn't  ?  A.  How  can  I  say  that  when  I  don't  recol- 
lect ?    I  am  giving  you  my  best  recollection. 

Q.  Can  you  say  you  didn't  ?  A.  My  recollection  is  not — that  I  didn't;  that 
is  my  best  recollection,  that  I  didn't. 

Q.  Are  you  ready  to  swear  that  you  didn't  say  those  words  ?  A.  I  am 
ready  to  swear  that  to  the  best  of  my  recollection  I  didn't  say  those  words. 
Is  that  a  cx>rrect  answer,  ^Ir.  Evarts  ? 

Mr,  Evarts. — Answer  according  to  your  conscience. 

The  Witness, — My  conscience  directs  the  answer,  but  is  the  phraseology 
correct  ? 

Mr,  Tracy,— D\^  you  add  further:  **Why,  Mr.  Halliday,  Mr.  Tilton  is 
friendly  to  Mr.  Beecher."  Did  you  say  that  ?  A.  I  don't  recollect  whether 
I  did  or  not. 

"  Q.  When  he  (Tilton)  came  back  from  his  campaign  in  New  Hampshire 
on  the  morning  after  election,  he  sat  precisely  where  you  did  on  the  sofa,  and 
when  Mr.  Beecher  came  through  that  door  he  (Tilton)  sprung  to  his  feet  and 
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went  to  him  and,  with  both  hands,  shook  hands  with  him  in  this  way  (show- 
ing  how),  and  expressed  his  sorrow  and  intense  regret  at  the  appearance  of 
that,  and  disclaimed  all  knowledge  of  it,  and  offered  to  do  anything  he  could 
to  repair  the  mischief  ?  "  A.  Something  of  that  sort  I  said  to  him.  I  don't 
remember  the  two  hands  part  of  it. 

Q.  Did  you  say  anything  in  substance  like  it  ?  A.  How  is  that  ? — taking 
Mr.  Beecher's  hands  in  both  of  his  ? 

Q.  Yes,  sir.  A.  I  don't  recollect  saying  that,  but  I  think  very  likely  I 
recited  to  him  the  substance  of  the  interview  between  Mr.  Beecher  and  Mr. 
Tilton  in  November. 

Q.  Substantially  you  stated  that  ?  A.  Yes,  sir,  substantially  like  that — 
something  like  it — and  I  think  I  told  him  that  Mr.  Tilton  was  friendly  to 
him ;  I  think  so. 

Q.  Did  you  also  say  this  [referring  to  the  Woodhull  publication]  :  **  I 
have  denied  this.  Tilton  denied  it.  Mrs.  Stanton  has  denied  it,"  and 
didn't  you  name  another  person  who  had  denied  it,  and  then  add,  **  All  have 
denied  it  but  Pauline  Davis,  and  she  is  in  Europe  and  can  not  deny  it^  be- 
cause of  her  absence.  Now,  what  more  can  be  done  ?"  A.  I  think  I  said 
something  like  that. 

Q.  Did  you,  in  substance,  say  that  ?    A.     Something  like  that. 

Q.  Do  you  know  Mr.  Swan,  of  the  firm  of  R.  Moore  &  Co.  ?  A.  I  don't 
recall  the  name. 

Q.  You  know  Mr.  Swan  ?  A.  I  know  Mr.  Swan  of  Grinnell,  Mintum 
ACo. 

Q.  Did  you  meet  him  in  Armour  &  Co.'s.  A.  I  don't  know  the  name  of 
Mr.  Armour's  partner,  whether  it  is  Mr.  Swan  or  not. 

Q.  Do  you  know  Mr.  Armour's  partner  ?  A.  I  know  him  by  sight ;  I 
don't  remember  his  name. 

Q.  Did  you  have  a  talk  with  him  on  the  subject  of  your  difficulty  in  this 
conversation  ?     A.  The  difficulty  is  in  recollectiug  the  name  of  Mr.  Swan. 

Mr.  Tracy. — I  will  try  if  I  can  identify  him  any  more. 

The  Witness. — I  am  almost  ashamed  to  say  I  don't  know  that  gentleman's 
name,  because  I  know  him  so  well. 

Mr.  Tracy. — Do  you  know  the  man  I  refer  to  as  Mr.  Swan  ?  A.  I  don't 
recollect. 

Q.  Do  you  know  one  of  that  name  ?  A.  I  don't  know  that  I  know  of  one 
of  that  name. 

Q.  Do  you  know  a  Mr.  Swan  with  whom  you  have  talked  about  your 
difficulties  ?  A.  I  really  don*t  know  a  Mr.  Swan  with  whom  I  have  talked, 
and  if  this  partner  of  Mr.  Armour's  is  the  Mr.  Swan  you  mean,  I  don't  re- 
meml)er  of  having  talked  with  him.     Perhaps  you  will  get  along  with  that. 

Q.  Do  you  know  a  Mr.  Swan  with  whom  you  are  on  terms  of  intimacy? 
A.  No,  sir ;  only  an  acquaintance  of  Griunell,  Minturn  &  Oo.'s.  I  have  known 
him  a  great  many  years. 

Q.  Did  you  talk  with  him  about  your  difficulties  with  Mr.  Beecher  ?  A. 
No,  sir,  not  that  I  recollect.  There  is  no  Mr.  Swan  with  whom  I  have  talked 
that  I  know  of. 
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Mr,  Eva/rU, — We  will  find  out  more  about  Mr.  Swan. 

The  WUnm,—We\\  I 

Mr.  Eearts. — ^It  is  the  hour  of  adjournment.  I  am  very  happy  to  state  to 
your  Honor  that  we  have  very  few  matters  to  go  on  with  in  reference  to  this 
witness. 

Mr,  FuUerton. — ^We  think  this  matter  ought  to  be  concluded  this  after- 
noon. 

Mr.  EoarU.  —We  think  not.     We  want  to  adjourn  at  the  usual  hour. 

Mr.  Beach, — I  agree  with  your  proposition. 

The  Witness. — I  do  not. 

Mr.  FuUerton. — That  proposition  must  be  mine  then,  I  think. 

Mr,  Beach, — Yes,  sir. 

Mr.  FuUerton. — I  think  we  ought  to  finish  the  cross-examination  of  this 
witness  to-day;  I  think  it  ought  to  be  concluded  to-day.  Your  Honor  was 
disposed  to  conclude  it  on  Friday,  and  they  said  they  would  not  probably 
occupy  the  whole  of  the  day. 

Judge  Nbilson. — Still,  I  make  a  good  deal  of  allowance  for  the  circum- 
stance that  Mr.  Tracy  was  called  into  the  cross-examination  without  prepara- 
tion, and  he  might  not,  therefore,  be  able  to  proceed  readily  as  he  otherwise 
would. 
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F&AKCis  D.  MouLTON  recalled,  and  the  cross-examination  continued. 

Mr,  Tracy, — Mr.  Moulton,  will  you  hand  to  us  now  any  letters  that  you 
have  from  Mr.  Beecher  which  have  not  already  been  given  in  evidence  ?  A. 
All  letters  that  I  have,  sir  ? 

Q.  Yes,  sir;  all  the  letters  that  you  have  from  Mr.  Beecher  ? 

Mr.  Morris, — ^I  will  select  them  out,  those  that  I  have  here. 

Mr.  Tracy, — With  the  envelopes,  if  you  have  them,  in  which  they  were 
sent. 

Mr.  Beach, — ^I  think,  your  Honor,  we  ought  to  inquire  of  the  counsel  for 
what  purpose  they  demand  the  possession  of  these  letters.  They  are  ad- 
dressed to  Mr.  Moulton,  and  some  of  them  we  may  want  to  use  in  the  course 
of  the  trial. 

Mr.  JSharts, — We  will  hand  them  back;  we  expect  to  restore  them  to  the 
hands  from  which  we  receive  them. 

JuDOB  Neilson. — They  expect  to  restore  them  for  use. 

Mr,  Evarts. — Yes,  sir.  They  are  papers  which  do  not  belong  to  the  plain- 
tiff, but  belong  to  the  witness,  and  which  he  brings  here  under  subpoena. 

Judge  Nbilson. — While  you  are  looking  for  the  papers  I  would  like  to 
say  to  Judge  Porter,  whom  I  am  very  glad  to  see  with  us  this  morning,  that 
while  continuing  this  cross-examination  of  Mr.  Moulton  by  Mr.  Tracy,  on  the 
ostensible  ground  that  to  adjourn  the  cross-examination  would  break  the  con- 
tinuity of  th«  testimony,  the  real  motive  was  lest  the  judge  should,  some  of 
his  work  being  unfinished,  be  tempted  to  return  sooner  than  he  ought.  Do 
you  find  the  papers,  gentlemen  ? 
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Mr,  Morris. — Yes,  sir. 

Mr.  Evarts. — We  have  some  of  thein. 

Mr.  M&rris. — We  are  marking  them  as  fast  ns  we  can. 

Mr,  Trae^  — I  will  go  on  with  some  other  subject.  There  is  one  qaestion, 
your  Honor,  which  I  asked  last  night,  to  which  I  did  not  receive  an  answer 
on  account  of  the  inability  to  identify  the  proposed  witness. 

The  Witness, — I  have  identified  the  witness. 

Mr,  Tracy. — ^I  should  have  taken  that  up  this  morning,  but  I  have  not  the 
book  here.  • 

The  Witness. — Mr.  Swan  is  the  one. 

Mr,  Tracy, — Yes,  Mr.  Swan. 

The  Witness. — I  sent  over  to  New  York  this  morning  about  it.  I  found 
out  that  the  partner  of  Mr.  Armour  was  Mr.  Swan. 

Mr.  Tracy. — We  will  not  talk  about  that,  Mr.  Moulton,  until  I  get  the 
book  here,  so  we  can  close  it  when  we  enter  upon  it. 

The  Witness, — All  right,  sir. 

Q.  I  hand  you  a  letter  dated  February  13th,  1871,  which  I  ask  yon  to  ex- 
amine. [Handing  witness  a  letter.]  Did  you  ever  see  that  letter  before,  Mr. 
Moulton?    A.  Yes,  sir;  I  think  I  have. 

Q.  Where  did  you  first  see  it  ?  A.  It  was  brought  to  me  by  Mr.  Beecher 
to  my  house  in  Clinton-street,  I  believe. 

Q.  Was  it  the  subject  of  conversation  between  yourself  and  Mr.  Beecher  ? 
A.  Yes,  sir. 

Q.  Was  Mr.  Tilton  present  at  that  conversation  ?  A.  I  don't  think  he 
was. 

Mr.  Tracy. — I  will  introduce  that  letter. 

Mr.  Beach. — What  is  it  ?    Let  us  see  it.     [Taking  the  letter.] 

Mr,  Shearman. — It  is  a  note  written  by  Mr.  F.  B.  Perkins  to  Mr.  Beechei 

Mr.  Tracy. — ^Mr.  Perkins  is  the  nephew  of  Mr.  Beecher,  is  he  not  ?  A. 
]yir.  Beecher  told  me  he  was. 

Mr.  Shearman. — [Reading.] 

*  Box  44,  Station  D,         ) 
**  My  Dear  Uncle  :  "  N.  Y..  Feb.  18,  71       J" 

**  After  some  consideration  I  decide  to  inform  you  of  a  matter  concerning  you. 

'*  Tilton  has  been  juatifyiuji^  or  excusing  his  recent  intrigues  with  women  by 
alleging  that  you  have  been  detected  in  the  like  adulteries,  the  same  having 
been  hushed  up  out  of  consideration  for  the  parties. 

"  This  1  know.  You  may  of  course  do  what  you  like  with  this  letter.  I  suppose 
such  talk  dies  quickest  unanswered.  I  have  thought  it  best  to  let  you  know  what  is 
being  said  about  you,  and  by  whom,  however  ;  for  whether  you  act  in  the  matter 
or  not,  it  has  been  disspleasing  me  to  suppose  such  things  done  without  yoar 
knowledge.  I  have  thought  other  peo[)le  base  ;  but  Theodore  Tilton  has  in  this 
action  dived  into  the  very  sub-cellar  of  the  very  back-house  of  infamy. 

"  In  case  you  should  choose  to  let  him  know  of  this,  I  am  responsible,  and  don't 
seek  any  concealment. 

"  Very  truly  yours,  "  P.  B.  Perkins, 

•*  To  Rev.  Hknry  Ward  Beecher. 

"P.  S. — I  can't  say  Tilton  said  'adulteries.*     lie  was  referring  to  his  late 

intrigues  with  Mrs. and  others,  however  he  may  have  described   them 

What  1  am  informed  of  is  the  excuse  bv  implicating  you  in  *  similar  '  affairs. 

[Letter  marked  -  Exhibit  D.  46. "J    '  "  F.  B.  P."    . 
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Mr,  Shearman, — ^I  will  say  to  your  Honor  that  the  name  is  mentioned  in 
full  here  [referring  to  the  second  line  of  the  postscript],  but  I  have  complied 
with  your  Honoris  direction. 

Mr,  Tracy,  — You  say  that  yourself,  Mr.  Tilton  and  Mr.  Beecher  consulted 
as  to  the  answer  that  should  be  made  to  that  letter  ?   A.    I  didn't  say  that,  sir. 

Q.  Ah  !  I  misunderstood  you.     Was  that  the  fact  ?    A.  No,  sir. 

Q.  "Were  you  present  wlien  the  subject  of  what  answer  should  be  made  to 
it  was  discussed  and  considered  ?    A.  Yes,  sir;  witfi  Mr.  Beecher  alone. 

Q.  Not  with  Mr.  Tilton  ?     A.  Not  with  Mr.  Tilton. 

Q.  Did  Mr.  Tilton  take  any  part  in  the  discussion  of  the  answer  that 
should  be  made  to  it  ?  A.  I  told  Mr.  Beecher  that  I  would  submit  his  answer 
to  Mr.  Tilton,  and  he  promised  to  wait  until  I  could  consult  Tilton  about  it, 
but  he  sent  the  answer,  I  found  afterwards,  before  I  saw  Mr.  Tilton. 

Q.  Did  you  see  Mr.  Tilton  and  consult  with  him  in  regard  to  the  answer  ? 
A.  I  believe  I  did :  my  recollection  is  that  I  did. 

Q.  Did  he  dictate  an  answer  for  Mr.  Beecher  to  that  letter  ?  A.  No,  sir ; 
he  told  me  substantially  wliat  he  wanted  to  be  his  answer. 

Q.  And  you  took  it  down  ?    A.  Yes,  sir;  I  wrote  it  down. 

Q.  At  the  time  ?  A.  I  don't  remember  whether  it  was  at  the  time  or  not. 
I  wrote  down  substantially  what  he  said. 

Q.  [Handing  a  book  to  the  witness.]  Look  at  that  book  and  see  if  it 
refreshes  your  memory  on  the  subject  ?  A.  I  remember  substantially  what 
was  in  the  book.  [The  witness  refers  to  the  book.]  It  does  not  particularly 
refresh  my  memory. 

Q.  [Handing  letter  to  witness.]  Is  that  Mr.  Beecher's  answer  to  the  note 
of  Mr.  Perkins  ?  A.  Yes,  sir;  I  believe  that  is  the  answer,  and  there  is  also  u 
note  there  that  Theodore  Tilton 

Mr,  Tracy. — Dictated  to  you  ?  A.  What  he  expressed  or  dictated,  I 
wrote;  I  do  not  remember  whether  he  diclatcd  that  or  not. 

Q.  You  wrote  it  down  from  his  dictation  ?  A.  From  what  he  told  me;  I 
don't  think  I  wrote  from  his  dictation. 

Q.  And  that  is  what  he  thought  the  answer  should  be  ?  A.  Yes,  sir;  that 
is  substantially  what  I  suppose,  he  thought  the  answer  should  be. 

Mr,  Shearman, — The  following  is  the  answer  which  Mr.  Beecher  wrote: 

•*Febuuauy33,71. 

"  My  Dear  Fred.  Whatever  Mr.  Tilton  formerly  said  against  m«,  and 
I  know  the  substance  of  it,  lie  ?KUt  icUhdruw/i,  and  frankly  confessed  that  he  had 
been  misled  by  the  statements  of  one  who  when  coutronted,  backed  down  from 
bis  charges. 

"  In  some  sense  I  am  in  part  to  blame  for  his  indignation.  For,  I  lent  a  cred- 
ulous ear  to  reports  about  him^  which  I  have  reason  to  believe  were  exaggerated 
or  wholly  false. — After  a  full  conference  and  explanation,  there  remains  between 
OS  no  misunderstanding; ;  but,  mutual  good  will  and  reconciliation  have  taken 
the  place  of  exasperation. 

"Of  course,  I  shall  not  chase  after  rumors  that  will  soon  run  themselves 
out  of  breath  if  left  alone.  If  my  friends  will  put  their  foot  silently  on  any 
coal  or  hot  embers  and  crush  them  out,  witJiout  talking,  the  miserable  lies  will 
be  as  dead  in  New  York  in  a  little  time  as  they  are  in  Brooklyn. 

"  But  I  do  not  any  the  less  thank  you  for  your  affectionate  solicitude  and 
your  loyalty  to  my  good  name.  I  should  have  replied  earlier  but  your  letter 
came  when  I  wafl  out  of  town.     I  had  to  go  out  again  immediately. 
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*'  If  the  papers  do  not  meddle  this  slander  will  fall  still-born— dead  as  Julian 
Caesar,  If  a  sensation  shoald  be  got  up  of  course  there  are  enough  bitter  enemies 
to  fan  tlie  matter  and  create  annoyance,  though  no  final  damage. 

**  1  am  your  affectionate  uncle,  H.  W.  B/* 

Mr,  Shearman, — ^The  note  which  Mr.  Tilton  prepared  as  a  substitate  for 
this,  to  be  sent  to  Mr.  Perkins,  is  as  follows,  endorsed  on  the  back  of  the  same 
letter  in  Mr.  Moulton^s  handwriting: 

"  An  enemy  of  mine  as  I  now  learn  poisoned  the  mind  of  T.  T.  by  telling 
him  stories  concerning  me.  T.  T.  being  angered  against  me  because  I  had 
quoted  similar  stories  against  him  which  I  had  heard  from  the  same  party,  re- 
taliated. Theodore  and  I  through  a  mutual  friend  were  brought  together  and 
found  upon  mutual  explanations  that  both  were  the  victims  of  the  same  slaii 
derer.     Theodore  has  taken  pains  to  deny  to  parties  that  " 

[Letter  marked  "  Exhibit  D,  47."] 

Mr,  Fulierton, — Will  your  Honor  permit  the  witness  to  step  to  the  dooi  i 
A  messenger  wishes  to  see  him. 

Judge  Neilson. — The  suggestion  is  that  the  witness  step  to  the  door. 

Mr,  Evarts. — We  ask  him  to  wait  for  a  moment,  not  for  any  new  subject, 
but  only  to  see  whether  we  have  read  the  whole  of  this. 

The  Witness.— Sh&W  I  read  it  ? 

[Mr.  Shearman  hands  the  letter  to  the  witness.] 

The  Witness, — That  is  my  handwriting. 

Judge  Neilson. — Can  you  read  it  ? 

Mr,  Evarts. — It  has  been  mad, 

Mr.  Tracy. — Do  you  remember  about  it  now,  on  looking  at  it  ?  A.  No, 
sir;  I  don^t  remember  whether  that  sentence  was  concluded  or  not.  That  is 
what  you  are  asking  me  about — the  last  sentence  ? 

Mr.  Tracy. — Yes,  sir. 

The  Witness, — [To  Judge  Neilson.]  Shall  I  step  to  the  door  now,  your 
Honor  ? 

Judge  Neilson. — Yes,  sir. 

[The  witness  retired.] 

Mr,  Fulierton, — May  it  please  your  Honor,  I  suppose  the  witness  will  not 
be  able  to  return  to  complete  his  cross-examination,  or  to  subject  himself  to 
the  re-direct  examination.  The  sudden  and  unexpected  death  of  his  mother 
makes  it  necessary  that  he  should,  I  suppose,  give  attention  to  his  family, 
which  is  now  afflicted.    It  occurred  a  few  minutes  since. 

Judge  Neilson. — His  mother  died  this  morning  ? 

Mr.  Fulierton. — Yes,  sir. 

Judge  Neilson. — Has  he  just  learned  the  fact  ? 

Mr,  Fulierton. — He  has  not  learned  it  yet. 

Judge  Neilson. — Then,  gentlemen,  the  examination  will  be  deferred. 

Mr,  Ecart^, — During  the  last  moment  of  the  witness'  examination  the  in- 
telligence was  conveyed  to  my  learned  friend,  Judge  Fulierton,  not  having 
yet  reaclie'l  the  witness,  and  he  spoke  to  me  on  the  subject,  and  the  result  is 
this  communication  to  him,  which,  of  course,  will  require  that  your  Honor 
and  ourselves  should  accede  to  whatever  his  wishes  may  be  in  regard  to  it. 

Mr,  Fulierton, — I  suppose  it  had  better  be  deferred  to  some  future  day  iu 
the  course  of  this  trial,  when  he  can  return. 
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Judge  Neilson. — Of  course  that  will  be  very  proper. 

The  witness  here  returned  into  court,  and  said :  Your  Honor,  I  have  just 
heard  of  my  mother's  death,  but  I  will  wait  to  finish  this  examination  if  it 
does  not  take  too  long. 

Judge  Neilson. — ^It  is  agreed  that  it  shall  be  deferred  to  some  future 
time. 

[The  witness  takes  the  witness  stand.] 

Mr.  Fullerton, — The  witness  seems  to  think  he  had  rather  finish  it  now,  so 
as  not  to  be  under  the  necessity  of  returning. 

Judge  Neilson. — It  will  be  necessary  that  the  witness  shall  return,  per- 
haps, in  a  day  or  two.     I  think  this  had  better  be  deferred 

Mr.  Ecarts. — If  your  Honor  please,  we  suppose  that  the  entire  exhaustion 
on  (me  side  or  the  other  of  this  witness  can  not  be  finished,  and  that  being 
so,  we  would  prefer  that  it  should  cease  now,  rather  than  at  another  time. 

Mr.  Beach. — I  have  made  a  request  to  the  witness,  that  he  should  over- 
come his  private  and  personal  grief,  out  of  regard  to  a  public  duty.  I  think 
it  is  desirable  that  his  cross-examination  should  close,  and  he  has  yielded  to 
my  request,  and  we  will  conclude  the  examination. 

Judge  Neilson. — Have  you  agreed  about  the  re-direct  examination,  when 
that  shall  be  concluded  ? 

Mr,  Shearman, — Mr.  Beach  says  he  will  go  on  with  the  re-direct  examina- 
tion also. 

Mr.  Tracy, — The  witness  may  not  be  aware  of  the  length  of  time  that  his 
examination  may  continue. 

2'he  Witness. — I  will  wait,  sir,  until  it  is  finished. 

Mr,  Tracy. — Now,  Mr.  Moulton,  do  you  know  how  Mr.  Tilton  came  by  the 
copy  of  Mr.  Beecher's  letter  of  Feb.  5,  1872  ?  A.  Do  I  know  how  he  came 
by  a  copy  of  it  ? 

Q.  Yes,  sir.     A.  I  do  not.     What  is  the  letter  of  Feb.  6,  1872  ? 

Q.  It  is  the  long  letter  of  Feb.  5,  1872  ?    A.  I  don't  know. 

Mr,  Shearman, — It  is  the  one  that  refers  to  the  church,  the  newspapers, 
and  the  book.     [**Exhibit  No.  19,"  p.  382,  anU.] 

The  Witness. — Let  me  look  at  it,  and  perhaps  I  can  tell  yoa.  [Mr.  Shear- 
man hands  witness  the  book,  which  he  examines.]  I  don't  know  how  he 
came  by  a  copy  of  it. 

Q.  Did  you  give  him  a  copy  of  it  ?    A.  No,  sir;  I  never  gave  him  a  copy  of  it. 

Q.  Did  you  ever  permit  him  to  make  a  copy  of  it  ?  A.  I  don't  remember 
of  his  having  taken  a  copy  in  my  presence ;  I  think  I  read  the  letter  to  him, 
or  may  have  handed  it  to  him  to  read. 

Q.  Could  he  have  made  a  copy  of  it  in  your  presence  without  your  know- 
ing it  ?  A.  I  don't  know ;  I  don't  recollect  that  he  ever  made  a  copy  of  it  in 
my  presence. 

Q.  That  is  not  exactly  the  question  that  I  ask  ?    A.  I  don't  think  he  could. 

Q.  Was  he  not  a  stenographer,  a  short-hand  writer  ?  A.  Yes,  sir  ;  a 
short-hand  writer. 

Q.  Was  it  not  his  habit  to  take  a  copy  of  these  papers  in  short-hand  ?  A. 
Ko>  sir;  I  don't  recollect  that  it  was. 
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Q.  He  could  not  have  taken  it  in  short-hand  in  your  presence,  when  you 
were  reading  it,  without  your  knowing  it  ?  A.  Not  without  my  knowing;  I 
might  not  recollect  now  that  he  did. 

Q.  Do  you  mean  to  say  you  never  intentionally  permitted  him  to  have  a 
copy  of  that  letter  of  February  5,  1872  ?  A.  I  never  intentionally  permitted 
him  to  have  a  cbpy  of  it. 

Q.  Or  to  take  a  copy  of  it  ?  A.  Or  he  to  take  a  copy  of  it ;  I  may  have 
read  it  to  him,  or  may  have  handed  him  the  paper,  and  ff  he  wanted  a  copy  of 
it,  I  probably  would  have  allowed  him  to  take  it. 

Q.  You  think  you  would  have  allowed  him  ?      A.  I  might  have. 

Q.  Do  you  recollect  of  handing  it  to  him  ?  A.  I  don't  recollect  of  hand- 
ing it  to  him ;  I  may  have  done  so,  however,  for  him  to  read. 

Q.  Can  you  tell  us  how  he  •btained  a  copy  of  the  Beecher  letter  of  Jane 
1,  1878  ?     A.  I  can  not  tell.     I  i^ad  him  that  letter. 

Q.  When  did  you  read  it  to  him  ?  A.  I  don't  know.  I  may  have  read  it 
to  him  on  Sunday.     I  don't  recollect  when  I  left  it  with  him  precisely. 

Q.  Di  i  you  leave  it  with  him  ?    A.  I  don't  think  I  did. 

Q.  Do  you  recollect  whether  you  did  or  not  ?  A.  I  don't  recollect  whether 
I  did  or  not. 

Q.  How  did  he  obtain  a  copy  of  Mr.  Beecher's  letter  of  February  7,  1871, 
addressed  to  you  ?    A.  What  was  that  letter  ? 

Q.  That  is  the  letter  where  three  letters  were  written  all  on  the  same  day 
— two  by  Mr.  Beecher,  and  one  by  Mr.  Tilton.  A.  I  know  that  there  were 
three  letters  dated  on  the  same  day.     Which  is  the  one  you  refer  to  ? 

Q.  I  rrfer  to  Mr.  Beecher's  letter  to  you.  How  did  he  get  a  copy  of  that 
letter  ?     A.  I  don't  know  how  he  got  a  copy  of  it. 

Q.  You  never  gave  him  a  copy  of  it  ?      A.  I  never  recollect  doing  so. 

Q.  Nor  permitted  him  to  make  it  ?  A.  I  don't  know  that  I  did.  I  was 
in  the  habit  of  showing  him  letters. 

Q.  Were  you  in  the  habit  of  leaving  them  with  him?  A.  No,  sir;  I  was 
not  in  the  habit  of  leaving  them  with  him. 

Q.  Do  you  remember  of  leaving  Mr.  Beecher's  letter  with  him  ?  A.  I 
don't  recollect  having  left  any  letter  with  him;  I  may  have  done  so  though. 

Q.  Do  you  know  how  he  obtained  a  copy  of  Mrs.  Hooker's  letter  to  Mr. 
Beecher  which  Mr.  Beecher  left  with  you  ?  A.  My  impression  is,  Mr. 
Beecher  gave  him  the  letter  itself. 

Q.  Do  you  know  that  fact  ?  A.  My  recollection  is  that  he  did ;  my  im- 
pression, rather,  is  that  he  did.  We  were  all  in  consultation  about  it  to- 
gether; and  that  is  my  impression  that  Mr.  Beecher  gave  him  that  letter — 
showed  it  to  him. 

Q.  And  left  it  with  him  ?    A.  And  left  it  with  him. 

Q.  Did  you  get  it  from  Mr.  Tilton  or  from  Mr.  Beecher  ?  A.  I  forget 
whether  I  got  it  from  Mr.  Tilton  or  Mr.  Beecher;  but  they  were  both  consult- 
ing together  about  the  letter  of  Mrs.  Hooker. 

Q.  Did  Mr.  Tilton  make  a  copy  of  it  that  day  ?    A.  I  don't  recollect. 

Q.  Was  it  left  with  you  that  day?  A.  I  don't  recollect;  I  think  it  was 
given  to  Theodore  Tilton;  I  won't  be  certain,  but  I  think  it  was. 
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Q.  Mrs.  Hooker's  letter  of  November  1st,  1872,  I  am  talking  about  now. 
A.  The  whole  of  the  Hooker  correspondence,  whatever  it  was,  was  the  sub- 
ject of  discussion  between  Theodore  Tilton,  Mr.  Beecher,  and  myself;  it  was 
no  more  between  myself  and  Mr.  Tilton  than  between  Mr.  Beecher  and  Mr. 
Tilton;  whether  he  made  a  copy  of  it,  I  don't  know;  I  certainly  was  present 
at  part  of  the  interview. 

Q.  Do  you  know  when  that  interview  was  ?    A.  I  can  not  remember  the 

date.     It  was  about  the  time  that ;  it  was  before  M/s.  Hooker  came  to 

town. 

Q.  You  don't  remember  the  date  ?  A.  No,  sir;  I  don't  remember  the 
date ;  the  date  Theodore  Tilton  went  up-town. 

Q.  I  didn't  ask  you  that.     A.  I  am  trying  to  hx  it  for  you. 

Q.  Was  Thomas  K.  Beecher'a  letter  present  at  that  time  ?  A.  My  impres- 
sion is  that  it  was;  I  won't  be  certain  about  it. 

Q.  And  you  don't  know  whether  Mr.  Beecher  left  these  letters  with  you 
that  day,  or  whether  he  left  them  with  you,  and  you  gave  them  to  Mr.  Tilton  ? 
A.  We  were  all  together;  I  don't  recollect  whetlier  he  gave  them  to  him  or 
gave  them  to  me. 

Q  Who  took  these  papers  at  the  breaking  up  of  the  interview,  you  or 
Tilton  ?  A.  My  impression  is  it  was  Tilton;  I  won't  be  certain  about  it;  Mr. 
Beecher  may  have  taken  some  at  that  interview,  and  brought  them  back — 
something  of  that  sort. 

Q.  Do  you  mean  to  say  you  have  no  recollection  on  the  subject  ?  A.  I  have 
only  an  impression.  My  impression  is  Mr.  Beecher  handed  the  letter  himself; 
that  is  my  impression  about  it.  He  was  oertainly  as  much  a  party  to  the 
Hooker  business  as  I  was. 

Mr.  Tracy, — I  am  not  asking  that. 

The  Witness. — ^I  ain  only  trying  to  give  you  the  truth  of  the  matter. 

Q.  Now,  of  the  numerous  letters  and  papers  that  you  have  written  for  pub- 
lication by  Mr.  Beecher,  the  letters  that  you  have  submitted  to  him  for  pub- 
lication, which  have  not  been  published  by  him 

The  Witness. — Letters  which  I  have  submitted  to  who  for  publication  ? 

Mr.  Trncy. — Letters  or  statements  to  Mr.  Beecher.  During  this  contro- 
versy of  four  years,  will  you  name  any  paper  or  document  that  was  not  either 
written  by  Mr.  Tilton,  or  prepared  by  you  in  his  immediate  presence  prior  to 
the  time  of  your  consultation  with  Gen.  Butler  in  1874  ? 

Mr.  FtiUert^n. — We  object  to  that.  They  have  gone  over  each  letter  and 
each  statement,  and  each  document,  with  great  particularity  in  that  respect, 
and  asked  questions  in  regard  to  the  individual  documents;  so  that  exhausts 
the  sul^ject. 

Mr.  Krarts, — This  question  is  intended  to  exhaust  that  subject  undoubt- 
edly.    Nothing  has  been  overlooked. 

Mr.  FuUerton. — I  object  to  the  subject  being  exhausted  after  it  is  ex- 
hausted. 

Mr.  Evarts. — I  think  not.  We  want' to  know  if  there  is  any  letter  that 
was  not  written  in  the  manner  that  this  question  asks ;  if  so,  we  would  like 
to  see  it. 
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}£r.  Beach. — That  question  calls  for  the  witness  to  give  a  sammary  of  the 
testimony  already  given,  and  it  is  not  within  the  recollection  or  power  of  any 
man  to  do  it. 

The  Witness, — I  can  not  do  that. 

Mr,  Evarts, — We  asked  him  to  point  out  another  letter. 

Judge  Neilson. — It  is  a  very  long  question,  and  has  reference  to  a  great 
number  of  papers,  each  paper  having  been  already  the  subject  of  examination. 

Mr,  Tracy. — Most  of  them  have  been. 

Judge  Neilson. — I  do  not  conceive  the  witness  could  well  or  safely  an- 
swer it  either  way.  At  any  rate,  upon  the  ground  that  you  have  been  over 
the  individual  papers,  each  speaking  for  itself,  and  the  testimony  in  connec- 
tion with  each,  I  rule  out  the  question. 

Mr,  Evarts. — Your  Honor  will  note  our  exception. 

Mr.  Tracy. — Have  you  any  paper  in  your  possession,  Mr.  Moulton,  draft 
or  copy,  which  has  not  been  prepared  by  Tilton,  or  by  you  in  his  immediate 
presence  ? 

Mr.  Fullerton. — We  make  the  same  objection. 

Mr.  Tracy, — I  mean  papers  that  were  intended  for  Mr.  Beecher  either 
to  publish  or  sign. 

Judge  Neilson. — Do  you  mean  other  than  those  which  have  been  pro- 
duced ? 

Mr.  Tracy, — Yes. 

Judge  Neilson. — He  may  not  understand  the  question. 

The  Witness. — I  have  not  any  paper  that  I  have  not  sought  to  produce. 

JuiKJE  Neilson. — He  means  •  have  you  any  others  than  those  that  have 
been  produced  ? 

The  Witness, — I  have  not  that  I  know  of. 

Q.  Now,  Mr.  Moulton,  I  call  your  attention  to  this  book  again.  I  call 
your  attention  to  the  proposed  statement.  [**  Exhibit  No.  34,"  ante,  p.  431.] 
A.   **  Moulton*s  proposed  statement  for  Mr.  Beecher,"  sir  ? 

M.  Tracy, — Yes,  sir.     A.  Yes,  sir. 

Q.  That  is  the  proposed  statement  that  you  asked  him  to  make  after  the 
Bacon  letter,  admitting  an  offense  ?  A.  Which  I  submitted  to  liim  for  his 
judgment,  sir,  after  the  Bacon  letter. 

Q.  Now,  r^lr,  did  you  offer  him  on  that  occasion  that  if  he  would  make  that 
statement,  admitting  an  offense,  you  would  sustain  it,  and  would  bum  all  the 
papers  that  you  had  in  your  possession  ?  A.  I  don't  think  I  stated  it  in  that 
way,  sir.  I  said  that — if  you  will  allow  me  to  tell  what  I  did  say  to  Mr. 
Beecher,  according  to  the  best  of  my  recollection — \^  that  in  order  ? 

Mr,  Evarts, — No. 

The  Witness. — I  will  undertake  to  state  exactly  what  I  said,  to  the  best  of 
mv  recollection. 

Q.  Will  you  \r\vc  me  the  book  ?  I  think  I  can  frame  a  question.  Have 
you  read  what  appears  on  page  305  ?     [Faxon's  Pamp.]     A.  I  have  not;  no. 

Q.  Just  refresh  your  memory  by  that.  [Handing  book  to  witness.]  A.  I 
think  very  likely;  this  suggests  to  me  that  I  may  have  said  something  of  that 
sort,  sir. 
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Q.  Very  well^  I  will  ask  you — ^just  give  me  the  book  and  I  will  frame  my 
question. 

The  Witness, — On  July  the  5th  that  was;  there  are  two  diflferent  interviews; 
I  didn't  say  that  at  the  first  interview,  sir. 

Q.  After  you  had  presented  to  him  this  proposed  statement  which  you 
asked  him  to  make,  which  is  **  Exhibit  34,"  [p.  431,  aiite]  did  you  not  on 
July  5th  say  to  Mr.  Beech  er 

Judge  Neilson. — Mr.  Tracy,  he  didn't  say  he  asked  him  to  make  it; 
perhaps  you  had  better  amend  the  question. 

Mr.    Tra4:y, — I  understood  that  he  had  said  that  before. 

Judge  Neh^son. — No,  the  witness  don't  say  he  asked  him  to  make  it. 

The  Witness. — I  said  I  submitted  it  to  his  jfidj^ment. 

Mr.  Tract/. — Very  well,  after  you  had  submitted  this  proposed  statement 
to  Mr.  Beecher  for  him  to  make  ?  A.  No;  I  said  I  thought  it  was  best;  I 
thought  it  would  be  a  good  thing  for  him  to  do  to  make  that  statement — not 
for  him  to  make. 

Q.  Now,  I  am  only  calling  your  attention  to  the  time  it  was  submitted; 
now,  after  that  I  asked  you  ?  A.  I  am  only  asking  tliat  the  question  be  prop- 
erly framed,  Mr.  Evarts. 

Q.  Did  you  not  say  to  him  that  Mr.  Tilton  had  committed  himself  to  a 
settlement  if  that  is  said,  and  **if  it  is  said  and  he  demands  anything  further, 
so  far  as  I  am  concerned,  I  shall  destroy  every  paper  and  everything  I  have 
bearing  on  the  subject,  and  if  he  wants  to  open  the  thing  he  will  have  to  open 
it  without  any  aid  or  confirmation  from  me  "  ?  A.  I  think  very  likely  I  said 
something  of  that  sort  to  him,  sir. 

Q.  In  the  course  of  your  direct  examination  you  have  referred — there  has 
been  introduced  a  letter  from  Mr.  Beecher  to  you,  referring  to  Dr.  Storrs  and 
to  his  action  during  the  council;*  did  you  have  a  conversation  with  Mr. 
Beecher  just  prior  to  the  writing  of  that  letter  by  him  in  which  you  stated  to 
him  in  substance,  that  Dr.  Storrs  had  written  a  letter  to  Mr.  Tilton,  advising 
him  in  advance  of  what  he  was  to  say  in  his  speech,  and  saying  that  he  should 
have  to  defend  Mr.  Beecher,  and  appear  to  criticize  him,  Tilton,  severely  ? 
A.  I  don't  think  I  mentioned  any  letter,  sir. 

Q.  Well,  did  you  say  that  Dr.  Storrs  had  said  that  to  Tilton  ?  A.  I  said 
that  I  had  understood  so—  at  least  not  said  it  to  Mr.  Tilton.     I  beg  pardon. 

Q.  You  understood A.  That  some  such  message  had  been  sent. 

Q.    That  Dr.  Storrs  had  said  that  of  Tilton  ?     A.  Yes,  sir. 

Q.  Now,  didn't  Dr.  Storrs  say,  or  didn't  you  report  to  Mr.  Beecher,  that 
Dr.  Storrs  had  said  that  he  had  communicated  to  Mr.  Tiltpn  the  fact  that  he 
should  criticise  Mr.  Tilton  in  his  speech  and  defend  Mr.  Beecher  in  the 
council,  or  appear  to  defend  him  ?  A.  I  said  to  Mr.  Beecher  that  some  such 
notice  as  that  had  been  sent  to  Tilton;  some  such  message;  he  had  received 
pome  such  communication  from  somebody,  simply  in  the  nature  of  heai-say, 
sir;  I  had  no  authority  for  that  particulnrly,  except  the  person  who  told  me. 

Q.  And  didn't  you  say  to  Mr.  Beecher  that  that  was  an  act  of  insincerity 

♦  The  letter  referred  to  is  "  Exhibit  No.  80,"  p.  411,  ante. 
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on  the  part  of  Dr.  Storrs  ?  A.  I  think  I  said  if  that  was  tni^it  was  insincere ; 
I  thought  it  was. 

Q.  You  said  if  that  was  true  of  Dr.  Storrs  you  thought  it  insincere  ?  A. 
Yes,  sir;  I  did,  too. 

Q.  How  long  did  that  conversation  between  you  and  Mr.  Beecher  precede 
the  writing  of  this  letter  ?     A.  I  really  don't  recollect. 

Q.  Well,  was  it  a  day  or  two  ?  A.  I  don't  recollect,  sir;  I  don't  remember 
that  it  preceded  it  even ;  I  don't  remember  even  that  it  preceded  it. 

Q.  Didn't  you,  in  talking  with  Mr.  Beecher,  quote  Dr.  Storrs  as  saying 
that  while  he  should  attack  Mr.  Tilton,  that  that  would  be  all  flummery? 
A.  No ;  I  did  not  use  any  such  language  as  that,  that  that  would  be  all 
flummery. 

Q.  What  did  you  say  ?  A..  I  don't  recollect,  sir,  precisely  what  I  did 
say;  I  don't  think  I  said  anything  like  tluit.  I  think  I  have  stated  substan- 
tially what  I  said  to  Mr.  Beecher— all  that  I  recollect. 

Q.  Repeat  it  again,  please,  consecutively  ?  A.  Well,  won't  the  steno- 
grapher read  it. 

Q.  Won't  you  repeat  it?     A.  I  will  try  to. 

Judge  Neilson. — The  simple  question  is  what  you  said  to  Mr.  Beecher 
about  Dr.  Storrs  ?  A.  All  that  I  remember,  your  Honor,  is  that  I  said  to 
Mr.  Beecher  that  I  had  heard  that  Dr.  Storrs  had  sent  a  communication  to 
Mr.  Tilton,  that  it  would  be  nicessary  to  be  severe  upon  him,  or  something 
of  that  sort;  and  I  said  that  I  thought  there  was  insincerity  in  that;  that  is 
substantially  all  that  I  recollect. 

Q.  You  said  that  to  Mr.  Beecher  ?     A.    I  think  I  did,  sir,  substantially. 

Q.  By  whom  did  you  understand  the  message  had  been  sent,  or  the  com- 
munication had  been  sent  by  Dr.  Storrs  ?     A..  Well,  I  don't  recollect 

Mr.  Beach, — He  does  not  say  that  it  had  been  sent. 

Mr.  Tracy, — Well,  he  says  Mr.  Tilton  had  received  a  communication  from 
Dr.  Storrs. 

Judge  Xeflson. — He  understood  he  had  received  it. 

Mr.  Tracy. — Yes.  sir. 

Q.  By  whom  did  you  understand  that  ?  A.  I  don't  recollect  whether  I 
understood  the  party  or  not  at  that  time,  sir. 

Q.  Did  you  understand  that  that  message  was  sent  through  Carpenter  ? 
A.  I  did  not  understand  that  it  was  a  message  sent  through  anylwdy,  but 
I  understood  that  somebody  had  sent  a  communication  to  Mr.  Tilton. 

Q.  Did  you  understand  that  it  was  a  communication  sent  by  Mr.  Car- 
penter ? 

Mr.  Beach. — You  don't  let  the  witness  answer  questions;  you  interrupt  him. 

The  Witness. — Now,  Mr.  Tracy,  I  understood  that  Dr.  Storrs  had  said  it 
to  somebody  who  had  communicated  it  to  Mr.  Tilton,  that  in  that  speech  Dr. 
Storrs  would  deem  it  necessary  to  be  severe  upon  Mr.  Tiltx)n.  Now,  whether 
it  was  a  message  or  not  intended  to  be  conveyed  to  Mr.  Tilton,  I  don't  know. 

Q.  We  don't  ask  that.     A.  Well,  all  right  then. 

Q.  What  did  you  say  to  Mr.  Beecher  about  who  had  communicated  that 
story  ?    A.  I  d<m't  recollect,  sir,  who. 
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Q.  Didn't  you  mention  the  name  of  Carpenter  ?  A.  I  don't  recollect  that 
I  did,  sir,  now. 

Q.  Did  you  hear  the  name  of  Carpenter  mentioned  in  connection  with  that 
communication  ?    A.  I  don't  recollect. 

Mr.  Beach. — Well,  that  is  inadmissible,  sir. 

Mr.  Tracy. — I  desire  to  call  your  attention,  now,  to  an  interview  to  which 
you  have  referred  as  occurring  between  yourself  and  Mr.  Beecher  prior  to  or 
on  January  10,  1871,  where  the  Bowen  letter  was  the  subject  of  conversation 
— Tilton's  letter  to  Bowen  of  the  date  of  January  first;  have  you  omitted 
from  that  interview  anything  except  what  you  have  omitted  at  the  request  of 
the  court,  as  referring  to  a  third  party  ?  A.  I  think  I  have  omitted  that  Til- 
ton  was  present  in  my  direct  examination. 

Q.  Well,  you  stated  that.  A.  I  did  not  state  it  in  my  direct  examination. 
In  reading  over  my  direct  examination  I  made  a  note ;  I  think  I  am  correct 
about  it,  sir;  it  was  some  time  ago  I  was  glancing  over  my  direct  examina- 
tion, and  I  think  tliat  was  left  out. 

Q.  The  question  I  asked  you  is,  whether  you  have  omitted  from  that  con- 
versation anything  except  what  you  have  omitted  at  the  request  of  the  court, 
concerning  a  third  party  ?     A.  I  don't  think  I  have,  sir. 

Q.  With  that  exception  you  have  stated  the  whole  of  that  interview  ?  A. 
I  think  I  have ;  yes,  sir. 

Q.  I  hand  you  this  letter,  Mr.  Moulton,  a  letter  from  Mr.  Clark ;  I  under- 
stood you  to  say  you  had  several  letters  from  Mr.  Clark,  which  you  showed 
to  Mr.  Beecher.  A.  No;  I  did  not  say  that  I  had  several  which  I  showed;  I 
donH  understand  that  I  said  that.  I  said  that  I  did  not  recollect  distinctly 
that  I  had  shown  this  letter  to  Mr.  Beecher. 

Q.  What  did  you  say  on  the  subject  of  having  shown  Mr.  Clark's' letter  to 
Mr.  Beecher  ?  A.  I  said  I  was  under  the  impression  that  I  had  shown  a  letter 
or  letters  of  Mr.  Clark  to  Mr.  Beecher. 

Q.  Then  you  have  other  letters  of  Clark  besides  I  hat?  A.  I  was  under 
the  impression  that  I  had  other  letters;  I  have  made  a  search  for  them  and 
can  not  find  them;  if  I  had  any,  that  seems  to  be  the  only  one. 

Q.  Isn't  that  the  letter  you  showed  Mr.  Beecher  ?  A.  I  don't  think  it  is, 
flir;  I  don't  think  it  is;  I  am  not  clear  about  it. 

Q.  You  think,  now,  you  never  showed  any  of  Mr.  Clark's  letters  to  Mr. 
Beecher  ?  A.  My  impression  is  that  I  did,  but  I  don't  recollect  distinctly 
enough  about  this  lettter  to  state  it.  I  told  the  counsel  when  I  showed  this 
letter  originally  to  them  that  I  was  under  the  impression  that  I  had  showed  it 
to  Mr.  Beecher,  but  I  didn't  know  it  distinctly  enough — didn't  recollect  it 
distinctly  enough  wlien  it  was  submitted  to  me  in  court  to  say  so. 

Q.  If  you  showed  any  letter  of  Mr.  Clark's  to  Mr.  Beecher,  that  is  the  one. 
isn't  it  ?    A.  I  can't  say  whether  it  is  or  not. 

Q.  I  understand  you  to  say  that  is  the  only  one  you  find  from  Mr.  Clark  ? 
A.  It  is  the  only  one  I  find  from  Mr.  Clark;  I  don't  mean  to  say  that  it  is  the 
only  one  I  had  from  Mr.  Clark. 

Q.  Do  you  mean  to  say  that  you  had  any  more  letters  from  Mr.  Clark  ?  A. 
Yes,  sir;  I  had  more  letters  from  Mr.  Clark;  I  had  before  and  after. 
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Q.  Where  are  they?  A.  I  don't  know,  sir;  I  suppose  they  must  have 
heen  destroyed. 

Q  When  and  where  did  you  destroy  them  ?  A.  Well,  I  suppose  at  the 
time,  or  shortly  after. 

Q.  Do  you  remember  anything  about  it  ?    A.  I  do  not. 

Q.  Do  you  remember  of  ever  receiving  a  letteV  from  Mr.  Clark  and  destroy- 
ing it  ?  A.  Yes,  sir;  I  should  suppose  I  had  received  and  destroyed  letters 
from  Mr.  Clark. 

Q.  Do  you  recollect  distinctly  having  torn  up  or  destroyed  them  ?  A, 
No ;  I  don^t  recollect  having  torn  up  or  destroyed  them. 

Q.  Isn't  that  the  only  letter  that  you  remember  having  received  from  Mr. 
Clark  ?  A.  No ;  it  is  not  the  only  one  I  remember  having  received  from  Mr. 
Clark. 

Q.  Do  you  remember  of  having  shown  any  other  letter  than  that  to  Mr. 
Beecher  ? 

Mr.  Beach. — Well,  that  is  assuming  that  he  showed  that. 

Mr.  Tracy. — No. 

The  Wittiess. — I  have  stated  the  contents  of  other  letters  to  Mr.  Beecher, 
and  may  have  stated  the  contents  of  this  letter  to  Mr.  Beecher;  I  am  only 
undertaking  to  give  you  the  truth,  Mr.  Tracy,  as  I  can  recollect  it;  if  you 
want  any  more,  I  can  not  give  it  to  you. 

Mr.  Tracy. — Now  we  offer  to  read  that  letter.  Mr.  Clark,  what  capacity 
did  he  hold  in  The  Oolden  Age?  What  was  his  position  on  The  Golden  Agef 
A.  He  was  an  editor. 

Mr.  Shearman. — He  was  Mr.  Tilton's  assistant  editor. 

Q.  Mr.  Clark  was  assistant  editor  of  The  Oolden  Age^  wasn't  he  ?     A.  Yes, 

sir;  he  was  employed  by  Mr,  Tilton,  I  suppose,  as  assistant  editor. 

Mr.  Shearman . — [Readi  ng.  ] 

"  Oolden  Age  Office,  Jan.  4." 

Mr.  Beach, — Well,  wait.     The  letter  is  not  identities — it  is  not  admissible. 

[Letter  handed  to  plaintiff 's  counsel.] 

Mr.  FuUert^n. — I  don't  care  to  read  this  long  letter  through.  We  object 
to  it. 

Mr.  Evarts. — This  is  the  letter  that  my  learned  friend  produced  and  pre- 
sented to  the  witness  on  the  direct  examination,  and  he  said  that  he  had 
shown  it  to  Mr.  Beecher.  My  learned  friend  then  commenced  to  read  it  in 
evidence,  when  the  witness  recalled  it  to  his  hands,  looked  it  over,  and  said  * 
that  he  could  not  be  sure,  or  he  could  not  remember  that  he  had  shown  this 
letter  to  Mr.  Beecher;  that  he  had  several  letters  from  Mr.  Clark,  which  he 
showed  to  Mr.  Beecher,  and  that  he  talked  with  Mr.  Beecher  about  them.  He 
could  not  be  sure  that  he  had  shown  this  letter.  We  have  now  cross-examined 
him  on  the  subject  of  there  being  any  other  letters,  or  of  his  memory  of  having 
shown  any  other  letters,  and  probtd  his  memory  in  regard  to  this  letter,  and 
we  consider  the  state  of  the  evidence  from  him  such  as  entitles  us  to  read  this 
as  having  been  shown  to  Mr.  Beicher,  which  was  the  ground  on  which  they 
were  expecting  to  read  it.     But  the  witness  rcc-Jilled  the  statement  and  the 

letter  into  his  hands. 

♦  See  bottom  of  p.  4C2,  ante. 
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JuDOB  Neilson. — The  question  is  now  whether  it  is  identified  as  the  letter 
that  was  shown. 

A/r.  FuU^ton, — ^I  adopt  the  gentleman's  argument  as  the  best  one  that 
could  possibly  be  made  upon  our  side  of  the  case,  in  objection  to  this  docu- 
ment: but  I  do  not  adopt  his  conclusion.  The  witness  did  recall  the 
letter,  and  he  recalled  what  he  said  in  regard  to  having  shown  it  to  Mr. 
Beecher.  That  took  away  ray  right  to  read  it  in  evidence,  and  consequently  I 
did  not  read  it  in  evidence.  They  immediately  raised  an  objection  on  the 
other  side,  which  objection  was  well  founded,  and  was  acquiesced  in  by  my- 
self. Now  they  have  not  added  anything  to  that  testimony  at  all.  Not  a 
jot  or  tittle.  They  have  simply  proved  by  the  witness  that  he  has  received 
other  letters  from  Mr.  Clark  and  that  he  thinks  that  he  stated  the  contents 
of  one  or  more  to  him,  or  read  one  or  more  of  them  to  Mr.  Beecher;  but  he 
can  not  identify  this  letter  as  one  of  them  which  he  read  to  Mr.  Beecher,  or 
the  contents  of  which  he  stated  to  him.  It  leaves  it  exactly  where  it  was 
before;  therefore  the  letter  b  not  admissible. 

Mr,  Ecarts, — It  is  a  question  of  fact  for  the  jury  whether  this  was  shown 
to  Mr.  Beecher. 

Judge  Neilson. — ^I  think  the  question  is  for  the  court  whether  that  is 
identified  as  the  letter.  If  you  do  not  identify  it  now,  perhaps  you  can  in 
the  progress  of  the  case. 

Mr.  EvarU, — I,  of  course,  submit  to  your  Honor's  correction  about  the 
matter  as  finally  disposing  of  it.  But  we  certainly  have  changed  the  situa- 
tion from  what  it  was  before.  The  witness  had  distinctly  stated — and  so  it 
will  appear  if  we  recur  to  his  evidence — that  he  did  show  some  letter  of  Mr. 
Clark  to  Mr.  Beecher,  but  he  could  not  say  that  he  showed  this  one ;  but 
that  others  he  did  show,  and  did  have,  and  did  talk'  about,  &c.  He  said 
that  he  talked  with  Mr.  Beecher  about  this  letter,  as  I  understand  him.  We 
said,  **  Why,  you  are  showing  a  letter  from  Mr.  Clark  to  Mr.  Moulton;  it  is 
not  a  letter  which  affects  Mr.  Beecher  until  you  show  that  it  formed  the  sub- 
ject of  conversation."  Then  the  letter  is  shown  to  us,  and  we  now  prove  by 
the  witne.ss  that  this  is  the  only  letter  that  he  has. 

Judge  Neilson. — That  he  now  has. 

Mr,  EvarU. — That  he  has;  that  he  has  no  recollection  of  having  destroyed 
any  letter 

Judge  Neilson. — The  simple  question  is  whether  he  identified  this  letter 
as  the  one  he  spoke  of  to  Mr.  Beecher. 

Mr,  EvarU. — Exactly.  He  has  no  recollection  of  having  destroyed  any 
other  letter.  I  so  understand  him.  He  has  just  given  his  evidence;  of 
counte,  I  have  no  object  in  misstating  it.  He  has  no  recollection  of  having 
destroyed  any  other  letter,  but  he  may  have  destroyed  them.  This  letter,  it 
seems,  he  has,  and  has  preserved,  and  the  contents  of  the  letter  will  show 
that  it  was  a  matter  concerning  which  conversation  was  had  with  Mr. 
Beecher — that  is,  the  affairs  of  The  Golden  Age,  It  has  been  abundantly 
proved,  and  we  submit  to  your  Honor  that  it  is  sufficiently  identified  to  l)e 
permitted  to  be  read  in  evidence  as  a  part  of  the  dtalings  between  this  wit- 
ness and  Mr.  Beecher,  concerning  the  affairs  of  The  Chlden  Age^  as  communi- 
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cated  in  letters  of  Mr.  Clark.  It  i«  the  only  letter  that  is  produced ;  it  is  the 
only  letter,  in  respect  to  the  absolute  existence  of  which  there  is  clear  eri- 
dence ;  and  there  is  clear  evidence  that  Clark's  letters  formed  the  subject  of 
conversation  to  Mr.  Beecher;  and,  on  the  witness'  direct  examination,  he 
said  that  he  showed  him  some.  We  say  that,  hs  it  now  stands,  however, 
putting  this  as  presumptive  and  on  the  evidence,  the  only  letter  concerning 
whose  existence  there  is  clear  proof — and  the  witness'  testimony  is  distinct 
that  some  letter  of  Mr.  Clark's,  on  this  subject,  he  did  show  to  Mr.  Beecher. 

Mr,  FuUertan. — The  absurdity  of  this  proposition  will  be  seen  at  once  if 
you  put  the  gentleman's  proposition  in  the  shape  of  a  syllogism.  Mr. 
Clark  did  write  several  letters  to  Mr.  Monlton :  Mr.  Moulton  has  found  only 
one  of  those  letters,  the  rest  he  has  destroyed,  and  therefore  the  one  be  has 
found  must  be  the  letter  which  he  showed  Mr.  Beecher.  Now,  that  is  a  fair 
statement  of  the  case.  There  is  not  the  slightest  evidence  im  the  world  that 
this  is  the  letter  which  he  showed  to  Mr.  B«*echer.  There  is  not  evidence 
enough  from  which  it  can  be  inferred  at  all.  We  regard  the  letter  as  quite 
immaterial  in  any  aspect  of  the  case,  for  any  side  of  the  case;  but  certainly  it 
has  not  been  identified  as  the  letter  which  was  shown  to  Mr.  Beeoher,  or  the 
contents  of  which  were  stated  to  Mr.  Beecher,  to  make  it  evidence  in  the  case. 

Judge  Nkilson. — That  is  a  point  of  doubt  with  me.  I  think  you  will 
have  to  identify  it  further.  It  may  have  been  the  letter — probably  was — ^but 
it  does  not  appear  that  it  was. 

Mr.  Tracy, — Have  you  searched  for  any  other  letters  of  Mr.  Clark  ?  A. 
Yes,  sir ;  I  have  myself,  and  have  asked  my  wife  to.  Perhaps  she  may  find 
some  to-day. 

Q.  This  is  the  only  letter  you  find  ?    A.  Yes,  sir. 

Mr.  Evarts. — This  is  the  witness'  direct  examination.  [Counsel  here  read 
the  testimony  on  p.  46'2,  beginning  at  **  [Handing  paper  to  witness,]"  and 
continuing  through  the  second  answer  on  top  of  p.  4^3.  ante.]  Now,  it  seems 
he  has  no  other  letter  now,  that  he  has  no  recollection  of  having  destroyed 
any  other  letter  as  a  specific  act  or  fact,  and  it  ?tan«ls  very  distinctly  on  his 
original  examination  that  that  letter  he  did  show,  and  that  he  talked  with  him 
about  that  letter.  Now,  if  we  have  exhausted  all  prcsi^nt  existence,  all 
definite  evidence  that  any  other  letter  ever  did  exist,  can  we  not  rely  upon 
their  diiect  evidence  and  our  cross-examination  to  submit  the  question  that 
that  is  the  letter  ccmceming  which  he  had  conver!?ed  with  Mr.  Beecher  ?  He 
says  he  had  conversations  about  that  letter.  lie  can  not  say  that  he  showed 
it  to  him — as  it  ultimately  ends;  but  the  dou))C,  the  whole  doubt  that  with- 
drew the  fact,  once  testified  to,  that  he  had  nhown  it  to  him,  that  he  either 
read  it,  or  that  it  was  read  to  him,  &c., — that  disturbance  arose  because  there 
were  supposed  to  be  other  letters  which  he  still  had.  and  the  matter  was  re- 
served then.  Now,  there  are  no  other  letters,  none  can  be  found;  and  we 
submit  to  your  Honor  that  we  have  sulliciently  identified  that  letter  as  being 
shown  to  Mr.  Beecher,  if  any  letter  was  shown  to  him,  and  there  is  no  dis- 
turbance of  the  fact  that  some  letter  was  shown  to  him,  either  read  to  him  or 
read  by  him,  and  the  fact  that  tliis  letter  was  talked  about  to  Mr.  Beecher  bj 
Mr.  Moulton.     We  now  ofler  to  read  it. 
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Mr,  Beach, — This  question,  sir,  when  it  was  presented  to  your  Honor  on  the 
original  offer  of  this  paper,  was  decided  deliberately,  and  after  argument  by 
counsel.  Your  Honor  then  held  that  the  paper  was  not  sufficiently  identified 
to  authorize  the  defendant's  counsel  to  have  it  marked  for  identification. 
Your  Honor  said  to  counsel  that  the  paper  was  not  so  identified,  that  it  was 
not  within  the  control  of  the  plaintiff's  counsel,  who  held  it,  and  permitted 
them,  under  an  exception  taken  by  Mr.  Evarts,  to  withdraw  it  from  marking 
for  identification.  Has  the  evidence  now  given,  sir,  changed  the  attitude  ol 
the  question  ?  This  witness  says  he  knows  that  he  had  other  letters  from  Mr. 
Clark ;  that  he  supposed  he  had  them  in  his  possession ;  that  he  has  made 
diligent  search  for  them  and  can  not  find  them,  and  that  he  supposes  they 
were  destroyed ;  although  he  has  no  distinct  present  recollection  as  to  thci 
particular  act  of  destruction ;  but  that  he  had  other  letters,  and  that  they 
are  lost,  is  beyond  all  controversy  upon  this  evidence.  He  says,  sir,  that  he 
can  not  recollect  whether  this  letter,  or  another  of  the  letters -which  has  been 
destroyed,  was  shown  to  Mr.  Beecher,  or  formed  the  subject  of  conversation 
between  them.  The  general  topic  of  the  letter  in  regard  to  the  difficulties 
connected  with  The  Golden  Age^  was  matter  of  discourse  between  this  witness 
and  Mr.  Beecher,  and  that,  of  course,  is  competent;  but  how  the  declara- 
tions of  Mr.  Clark,  in  a  written  form  to  Mr.  Moulton,  not  communicated  to 
either  of  these  parties,  can  be  made  evidence  by  the  counsel  upon  the  other 
side,  without  a  clear  identification  of  the  paper,  as  having  been  thus  submit- 
ted, I  am  unable  to  perceive;  and  I  submit  to  your  Honor  that  this  question' 
having  once  been  decided,  and  the  counsel  taking  an  exception,  that  thero 
has  been  no  new  evidence  given  which  should  re-open  the  investigation. 

Mr,  Evarts, — I  only  wish  to  read  a  part  of  the  evidence.  My  learned 
friend  is  not  right  in  saying  that  this  witness  is  uncertain  whether  this  letter 
or  the  other  was  the  subject  of  conversation.  He  is  perfectly  clear  on  that 
point: 

**  Q.  You  are  not  clear  this  was  shown  to  Mr.  Beecher  ?  A.  No,  sir ; 
not  clear  in  regard  to  that.  I  want  to  correct  my  statement  in  regard  to  that. 
That  the  letter  wa3  a  subject  of  conversation  I  am  sure,  but  that  I  showed  it 
to  him  I  am  not  sure."  ♦ 

Mr.  Beach. — [Reading.] 

**Q.  I  want  you  to  tell  the  conversation  you  had  with  Mr.  Beecher  with 
reference  to  that  letter  ?  A.  It  was  with  regard  to  the  difficulties  of  The 
Qolden  Age.^''^ 

Not  with  reference  e8i>ecially  to  that  letter. 

Mr,  Evarts. — The  letter  is  full  of  it;  that  is  all  there  is  of  it. 

Mr.  Beach. — I  don't  know  about  that. 

Jm)GE  Neilson. — I  think  you  will  have  to  identify  the  letter  further 
You  can  do  that,  doubtless,  in  the  progress  of  the  case. 

Mr.  Evarts, — I  don't  know  how  that  is.  I  have  got  through  with  this 
witness  on  this  letter.  I  don't  know  any  other  mode.  I  have  got  through 
with  this  witness  on  this  letter,  sir. 

*  See  p.  4G3,  ante,  necond  Q.  and  A.  from  top. 
f  See  p.  462,  ante,  near  bottom. 
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Judge  Neilson.  — ^I  think  it  is  not  sufficiently  identified  yet. 

Mr.  Evarts, — Your  Honor  will  note  our  exception. 

Judge  Neilson. — Yes,  sir. 

Mr,  Evarts. — We  think  that  we  are  entitled  to  read  it,  whether  it  was 
shown  to  him  or  not,  on  the  clear  statement  that  the  subject  of  it 

Mr,  Beach. — I  make,  if  your  Honor  please,  a  suggestion  to  the  discretion 
of  the  court,  whether,  when  we  make  objection  to  evidence,  we  shall  not 
have  the  ordinary  privilege  of  counsel  of  closing  the  discussion  upon  the 
point,  especially  after  the  decision  of  the  court  has  been  rendered. 

Mr.  Tracy, — Now,  Mr.  Moulton,  was  that  letter  shown  to  Mr.  Tilton  f  A. 
I  don't  recollect  whether  it  was  or  not. 

Q.  Was  it  ever  the  subject  of  conversation  between  you  and  Tilton  t  A. 
I  don't  recollect  whether  the  letter  was  or  not.  The  purpose  of  Mr.  Clark  to 
purchase  The  OoUfen  Age  was,  sir. 

Mr,  ErartsT — We  submit  that  the  whole  subject  of  this  letter  is  exactly 
what  this  witness,  in  his  direct  examination,  was  asked  aboat — the  conversa- 
tion concerning  it — and  stated  it  to  be,  to  wit,  he  talked  with  Mr,  Beech er 
about  the  difficulties  of  The  Golden  Age. 

Judge  Neilson.  — ^There  may  be  another  letter  on  the  same  sabject  for 
aught  we  know. 

Mr,  Eoarta. — But  are  wc  to  take  the  presumption  that  there  might  have 
been  another  letter  ? 
>       Judge  Neilson. — He  has  sworn  that  there  were  other  letters. 

Mr.  Evarts, — I  don't  understand,  if  your  Honor  please 

Mr.  Morris. — Is  this  an  appeal  from  your  Honor's  decision  that  they  are 
arguing  ? 

Mr.  Evarts. — ^I  don't  understand  that  thee  were  other  letters. 

Judge  Neilson. — He  says  he  had  other  letters. 

Mr,  Evarts, — Your  Honor,  that  is  exactly  the  point;  that  as  it  stands  on 
his  present  examination,  there  is  not  any  clear  memory  or  statement  of  his 
that  there  ever  were  any  other  letters. 

Judge  Neilson. — I  understand  him  to  say  there  were  other  letters. 

Mr.  Emrts. — He  has  said  so  at  some  time  in  his  examination,  but  we  do 
not  so  submit  the  fact  to  be.  Of  course  we  would  be  very  willing,  as  a  matter 
of  evidence,  to  present  such  further  evidence  as  there  might  be,  but  your 
Honor  sees  that  this  witness,  to  whom  the  letter  was  written,  and  who  was 
the  agent  that  communicated  it,  seems  to  be  the  only  witness  to  that  fact  that 
there  is. 

Mr,  Fullerton. — That  is  no  re^uson  why  it  should  be  admitted. 

Mr,  Evarts. — No;  but  his  Honor  thinks  it  should  be  further  identified. 
It  is  not,  therefore,  a  question  of  whether  we  should  reserve  it,  but  whether 
your  Honor  excludes  the  letter  finally. 

Judge  Neilson. — ^I  exclude  it  simply  because  it  does  not  seem  to  be 
sufficiently  identified  as  the  one  that  was  the  subject  of  conversation. 

Mr,  Ecarts, — Well,  your  Honor,  we  suppose  that  there  is  no  doubt  on  his 
own  testimony  of  that.     He  says  he  is  sure  of  it. 

Judob  Neilson. — ^Proceed,  Mr.  Tracy. 
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Jfr.  Tracy. — Mr.  Moulton,  what  passed  between  you  and  Mr.  Beecher 
concerning  the  difficulties  of  The  Golden  Age  at  that  conversation  where  a 
letter  from  Clark  was  talked  of  ?  A.  I  talked  with  Mr.  Beecher,  sir,  about 
Mr.  Clark's  purchasing  The  Golden  Age — about  his  desire  to  do  it. 

Q.  Did  you  repeat  to  Mr.  Beecher  what  Mr.  Clark  said  about  it  ?  A  I 
think  I  did,  sir,  substantially  what  Mr.  Clark  said. 

Q.  Did  you  repeat  to  him  substantially  what  Mr.  Clark  had  said  to  you 
in  a  letter  ?  A.  I  had  no  other  means  but  that ;  what  he  said  to  me  in  a 
letter  and  verbally.  I  met  Mr.  Clark,  I  think,  about  the  time  at  The  Golden 
Age  as  well.     Verbally  and  by  letters. 

Q.  Did  you  say  to  Mr.  Beecher  that  Mr.  Clark  had  told  you  that  he 
thought  at  one  time  that  he  could  get  some  one  %\ho  could  purchase  Th^ 
Golden  Age  of  Mr.  Tilton  ?  A.  I  told  Mr.  Beecher  that  Mr.  Clark  was  trying 
to  purchase  The  Golden  Age — talked  of  it. 

Q.  Did  you  tell  him  that  Mr.  Clark  had  told  you  that  at  one  time  he 
thought  he  could  get  some  other  person  to  purchase  T?u  Golden  Age,  but  had 
tried  and  failed  ?    A.  To  get  some  other  person  than  himself,  sir  ? 

Q.  Yes,  sir.  A.  I  don't  recollect  whether  I  did  or  not.  I  talked  with 
him  in  a  general  way  about  it.     I  can't  remember  that  precisely,  sir. 

Q.  Did  you  tell  Mr.  Beecher  that  Mr.  Clark's  trial  to  find  some  one  who 
would  purchase  The  Golden  Age  had  failed  ?  A.  I  don't  recollect  that  I  did, 
sir. 

Q.  That  Mr.  Clark  said  so  ?    A.  I  don't  recollect  that  either. 

Q.  Did  you  tell  Mr.  Beecher  that  Mr.  Clark  said  that  the  men  he  had 
spoken  to  had  such  painful  impressions,  if  not  seated  prejudice,  against  Mr. 
Tilton,  that  they  were  unwilling  to  even  seriously  consider  the  matter  ?  A. 
I  don't  think  I  told  him  that,  sir. 

Q.  You  don't  think  you  did  tell  him  that  t    A.  No. 

Q.  Did  you  tell  him  that  Mr.  Clark  told  you  that  he,  Clark,  had  been 
blamed  for  retaining  a  connection  with  such  a  man  and  paper  ?  A.  I  don't 
recollect  that,  sir ;  no,  sir. 

Q.  Do  you  recollect  that  you  did  not  so  tell  him  ?  A.  If  I  had  any  recol- 
lection about  it,  sir,  I  would  tell  you. 

Q.  Did  you  tell  him  that  Mr.  Clark  told  you  that  two  or  thrcj  men  who 
had  no  prejudice  against  Mr.  Tilton  saw  no  field  and  no  future  for  the  paper 
and  advised  its  giving  up  ?    A.  No,  I  don't  recollect  having  told  him  that. 

Q.  Did  you  tell  him  anything  of  that  kind  ?    A.  I  don't  remember. 

Q.  Did  you  tell  him  anything  of  that  kind,  in  substance  ?  A.  I  don't  re- 
member that. 

Q.  And  especially,  did  Mr.  Clark  add,  the  name  of  the  editor  was  a  mill- 
stone upon  it  ?    A.  No,  I  don't  remember  that. 

Q.  Did  you  tell  him  anything  of  that  kind  ?  A.  I  don't  recollect  that  I 
did,  sir. 

Q.  Did  you  tell  Mr.  Beecher  that  Mr.  Clark  had  said  that  the  name  of  the 
editor,  Mr.  Tilton,  was  a  millstone  upon  the  paper  ?  A.  I  don't  recollect  that 
I  did,  sir. 

Q.  Do  you  remember  that  you  did  not  ?    A.  I  have  no  recollection  about 
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it,  sir.     If  I  recollected  that  I  did  I  should  tell  yoa.     My  impression  is  that  I 
did  not  tell  him. 

Q.  Did  you  tell  him  that  Mr.  Clark  said  that  the  newspapermen  with  whom 
he  had  conversed  had  advised  the  starting  of  a  new  paper  and  allowing  The 
Chlden  Age  to  sink  ?     A.  I  don't  remember  that  I  did,  sir. 

Q.  Do  you  remember  that  you  did  not  ?  A.  I  don't  remember  that  I  did 
not,  or  that  I  did,  sir. 

Q.  Did  you  tell  him  that  Mr.  Clark  had  informed  you  that  he,  Clark,  had 
found  on  inquiry  a  much  deeper  and  stronger  prejudice  against  Mr.  Til  ton 
than  he  had  imagined,  and  that  he,  Clark,  had  been  a  good  deal  depressed  by 
it — by  that  information  ?  A.  My  impression  is  that  I  did  not  tell  him  any- 
thing of  the  kind,  sir. 

Q.  Nothing  in  substance  that  ?    A.  No. 

Q.  Did  you  tell  him  that  Mr.  Clark  had  informed  you  that  he  wrote  this 
explanation  to  you  because  he  could  not  tell  it  to  Mr.  Tilton  without  wound- 
ing his  already  lacerated  heart?     A.  No. 

^  Q.  Did  you  tell  Mr.  Beecher  that  Mr.  Clark  had  informed  you  that  he 
thought  Mr.  Tilton  ought  to  go  abroad  into  another  atmosphere  and  new 
scenes  ?    Did  you  tell  Mr.  Beecher  that  ?    A.  I  don't  recollect  that  I  did,  sir. 

Q.  Anything  of  the  kind;  did  you  tell  him  that  Mr.  Clark  had  made  any 
suggestion  to  you  about  Mr.  Tilton  going  abroad  ?  A.  I  don't  remember  that 
I  did,  sir;  I  don't  think  I  did. 

Q.  Do  you  remember  that  you  did  not  ?    A.  1  say  I  don't  think  I  did,  sir. 

Q.  Now,  cun  you  state  what  there  was  in  the  letter  of  Mr,  Clark — any 
letter  of  Mr.  Clark  that  you  did  talk  to  Mr.  Beecher  about  ?  A.  I  think  it 
was  a  letter  of  Mr.  Clark's  in  which  he  talked  about  the  purchasing  of  The 
Golden  Age^  and  I  communicated  or  showed  to  Mr.  Beecher  that  letter — com- 
municated the  substance  of  it,  namely,  that  Mr.  Clark  was  going  to  try  to 
buy  The  Golden  Age, 

Q.  Now,  look  at  that  letter  and  say  if  that  is  not  the  letter?  [Handing 
witness  a  letter.]     A.  I  don't  think  it  is,  sir;  I  don't  think  it  is. 

Q.  Will  you  swear  that  it  is  not  the  letter?  A.  I  will  swear  that  my  im- 
pression i^  that  it  is  not  the  letter.  My  impression  is  that  that  letter  was  a 
shorter  one,  which  simply  communicated  to  me  Mr.  Clark's  intention  of  pur- 
chasing; I  think  it  was,  sir.  I  have  tried  to  find  all  the  letters  that  I  had, 
and  probably  may  find  it  yet ;  if  I  do  I  will  present  it  to  you. 

Jfr.  Tracy.— That  is  all. 

Judge  Neilson. — Are  you  through  ? 

Mr.  Tract/. — There  are  some  envelopes. 

Mr,  Morris. — Will  you  please  hand  those  letters  back  that  you  have  not 
used,  all  of  them  ? 

Mr,  Tract/. — You  have  produced  certain  letters  from  Mr.  Beecher  this 
morning  which,  we  understand,  are  all  that  you  have  in  your  possession  ? 
A.  Yes,  sir. 

Q.  Have  you  destroyed  any  of  Mr.  Beech er's  letters  to  you  ?  A,  I  should 
think  I  had,  sir. 

Q.  You  think  you  have  ?    A.  Yes,  sir. 
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Q.  InteDtionally ?  A.  Intentionally?  I  could  not  have  done  it  unin- 
tentionally. 

Q.  Did  you  do  it  intentionally  ?    A.  Why,  of  course  I  did. 

Q.  Now,  when  ?    A.  I  suppose  when  I  received  them,  or  about  the  time. 

Q.  Do  you  know  when  f    A.  I  know  I  have  not  since  your  subpoena,  sir. 

Q.  When  before  the  subposna  did  you  destroy  them  f  A.  I  can  not  tell 
precisely  when,  sir. 

Q.  Can  you  tell  anything  about  it  ?    A.  No ;  not  precisely ;  no. 

Mr.  EoarU, — ^There  was  an  envelope  that  was  identified  and  not  put  in 
evidence.     We  will  read  that. 

Mr.  Tracy, — It  is  post-marked — **  Brooklyn,  May  6,  5  P.  M.,  New  York. 
Mrs.  Elizabeth  Tilton,  care  of  Theodore  Tilton,  Esq.,  Brooklyn,  New  York." 

[Marked  **ExhibitD,  48."] 

Q.  The  handwriting  of  that  envelope — is  that  Mr.  Tilton's  handwriting  ? 
[Handing  witness  the  envelope.]     A  Yes,  sir. 

Mr,  PuUerton, — Well,  you  mean  the  whole  of  it  is  in  his  handwriting  ? 

The  Witness. — No,  not  the  whole.  The  superscription.  The  memoran- 
dum is  not. 

Mr,  FuUerton. — There  is  no  distinction  between  the  superscription  and 
the  memorandum,  in  your  answer. 

The  Witness. — ^I  beg  pardon.   ' 

Judge  Neilson. — The  answer  applied  to  the  direction  of  the  letter. 

Mr,  FuUerton, — ^And  therefore  was  an  error. 

Mr.  Bvartx, — Give  us  the  letter  that  was  in  that  envelope.  [Handing 
envelope  to  plaintiffs  counsel.] 

Mr,  Morris, — I  don't  know  what  letter  you  refer  to. 

Mr,  Evarts. — If  your  Honor  please,  I  ask  the  counsel  to  produce  the  letter 
that  was  in  that  envelope. 

Mr,  Morris. — I  say  I  don't  know  what  letter  was  in  it. 

Mr,  Shearman, — We  ask  you  to  produce  a  letter  from  Mrs.  Tilton  to  Mr. 
Houlton,  written  February  10  or  11,  1872. 

Mr,  Evarts, — ^It  is  postmarked  Lafayette. 

Mr.  Shearman. — Lafayette,  Indiana. 

Mr.  i^part«.— Lafayette,  Indiana,  Peburary  12,  and  we  assume  it  was  1872. 
Now,  if  you  will  find  the  letter. 

Mr,  Morris, — ^A  letter  from  whom  ? 

Mr,  Shearman, — A  letter  from  Mrs.  Tilton  to  Mr.  Moulton.  The  letter  is 
marked  **n  "  in  the  original  statement.     [Paxton's  pamphlet.] 

Mr,  Evarts.—The  Clark  letter  we  ask  the  stenographer  to  mark  for  identi- 
fication, as  being  that  concerning  which  your  Honor  has  ruled. 

[Letter  marked  **  Exhibit  D,  49,  for  identification."] 

Mr.  Eoarts.—We  wish  this  paper  identified  as  the  letter  in  that 
envelope. 

Mr.  Tracy, — Is  that  the  letter  that  came  under  that  envelope  ?  [Handing 
witness  a  letter.]    A.  I  think  it  is;  yes,  sir. 

Mr.  Evarts.—'We  ask  to  have  that  marked  for  identification.    We  do  not 
ofiiBr  them  now. 
1—49. 
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[Letter  marked  **  Exhibit  D,  50.  for  identification."  Envelope  marked 
"Exhibit  D,  61,  for  identification."] 

Q.  We  have  called  on  you  tor  all  envelopes  in  which  letters  were  received 
by  you  and  you  have  produced  three,  two  of  which  have  been  marked  for 
identification.     Have  you  any  others  ? 

Mr,  Morris. — Oh  !  we  have  produced  a  number  more. 

Mr.  Tracy. — Envelopes  ?    Where  are  they  ? 

Mr,  Morris. — Over  there,  with  the  letters  in  them. 

Mr.  Evarts, — You  mean  these  tliat  you  gave  us  this  morning  f 

Mr.  Morris. — Yes,  sir. 

Judge  Neilson. — He  can  answer  whether  he  has  any  more  than  those  pro- 
duced, without  stopping  to  number  them. 

Mr.  FulUrtan. — Yes.     But  he  can  not  answer  that  question  pot. 

Mr.  Tracy. — Wait  a  moment ;  the  question  was  put  under  a  misapprehension. 
[To  tlie  witness.]  Have  you  any  other  envelopes  that  belong  to  any  papers 
that  have  been  put  in  evidence  on  either  side  ?     A.  None  that  I  know  of;  no. 

Q.  What  has  become  of  them  ?  A.  I  suppose  they  have  been  detitroyed ; 
I  ha^en^t  got  any. 

Q.  Do  you  remember  destroying  them  ?  A.  I  don't  remember  precisely 
when  I  destroyed  them.     They  must  be  destroyed.     I  haven't  got  them. 

Q.  Do  you  remember  destroying  them?  A.  I  do  not  remember  having 
destroyed  them ;  I  know  I  haven't  got  them ;  that  is  all. 

Q.  Do  you  remember  whether  in  Exhibits  49  and  50  marked  for  identifi- 
cation— whether  in  that  envelope  there  was  also  a  letter  enclosed  for  Mr. 
Tilton  ?  A.  I  don't  really  remember,  sir,  whether  there  was  or  not;  I  rather 
think  there  was  not  though. 

Q.  You  don't  remember  ?    A.  My  impression  is  that  there  was  not. 

Mr.  Fullerton, — I  think  there  ought  to  be  some  way  of  quickening  the 
other  side  in  their  movements. 

Mr.  Evarts. — What  would  you  suggest. 

Mr.  Fullerton. — I  would  suggest  that  you  go  on. 

Mr.  EvarU, — That  is  exactly  what  we  are  suggesting  now. 

Mr.  Fullerton. — ^It  takes  you  too  long  to  make  the  suggestion. 

Mr.  Evarts. — How  would  you  remedy  that  ? 

Mr,    Fullerton. — By  going  on. 

Mr.  Evarts. — That  is,  provided  you  were  on  our  side  in  the  case. 

Mr.  Fullerton. — No;  if  I  was  on  your  side  I  would  not  go  on. 

Q.  You  say  you  have  identified  the  gentleman,  Mr.  Swan,  with  whom  you 
were  supposed  to  have  a  conversation  ?  A.  I  will  tell  you  what  I  did  do:  I 
I  sent  over  a  young  man  this  morning  to  find  out  whether  Mr,  Armour's 
partner's  name  was  Swan,  and  I  believe  that  to  be  the  man.* 

Q.  Did  you  say  to  him  on  any  occasion  since  the  publication  of  Mr. 
Beechcr's  statement,  that  you  and  Mr.  Beecher  were  in  controversy,  and  that 
you  had  got  to  destroy  him,  or  he  would  destroy  you  ?  A.  I  don't  recollect 
that. 

*  For  previous  testimony  concerning  a  conversation  with  Mr.  Swan,  see  pp 
750  and  752,  ante. 
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Q.  Did  yon  say  anything  in  substance  like  that  ?  A.  I  don^t  recollect 
that  I  did ;  I  have  not  any  recollection  of  saying  any  such  thing  as  that. 

Q.  You  remember  talking  with  him  about  it?  A.  I  don't  remember 
having  talked  with  him  about  it. 

Q.  This  conversation  was  in  the  city  of  New  York  ?  A.  I  dont  remem- 
ber any  conversation  on  the  subject.     I  know  Mr.  Swan. 

Judge  Neilson. — It  may  be  another  Swan. 

Mr,  Evarts. — Swans  are  not  so  plenty, 

Mr.  Tracy, — Did  you  say  anything  to  him  on  the  subject  of  destroying 
Mr.  Beecher  ?    A.  I  donU  recollect  that  I  did. 

Mr,  Tracy, — That  is  all;  we  are  through. 

Rb-Dibbct  Examination  bt  'i/Ls.,  Fullbrton. 

Mr,  FuUerton. — You  were  asked  a  moment  since  in  regard  to  the  envelopes 
which  contained  Mr.  Beecher's  lettera  How  many  of  them  have  you  pro- 
duced ?    A.  I  produced  all  I  had. 

Q.  About  how  many  in  number  ?  The  record  seems  to  show  you  have 
produced  but  two  or  three,  in  consequence  of  the  form  or  structures  of  the 
questions  put  to  you  by  the  other  side  ?  A.  I  don't  remember  how  many  I 
produced;  I  produced  all  I  had. 

Q.  About  how  many  are  there  ?  I  only  want  it  to  go  on  the  record  that 
there  are  more  than  three  ?    A.  There  are  more  than  three. 

Q.  Do  you  recollect  destroying  any  of  the  envelopes  ?     A.  Tearing  them  ? 

Q.  Yes,  sir;  or  burning  them?  A.  I  don't  recollect  precisely  about  it.  I 
must  have  done  so. 

Q.  Do  you  think  you  must  have  done  so  because  you  have  not  got  an  en- 
velope to  match  each  letter  that  is  produced  ?    A.  Yes,  sir;  precisely. 

Q.  You  reason  it  out  ?    A.  Yes,  sir. 

Q.  But  you  have  no  positive  recollection  of  destroying  any  one  of  them  if 
A.  I  didn't  undertake  to  keep  the  envelopes. 

Q.  In  regard  to  the  letters  of  Mr.  Beecher,  have  you  any  d^tinct  recollec- 
tion of  destroying  any  of  his  letters  ?  A.  I  remember  tearing  up  some  of 
his  letters  after  reading  them,  when  they  didn't  interest  me  very  much. 

Q.  Did  they  relate  to  this  controversy  that  is  going  on  in  any  way  ?  A. 
No,  sir;  I  don't  think  they  did. 

Q.  Did  you  preserve  every  letter  that  related  to  the  controversy  ?  A. 
Every  letter  of  importance,  I  think  I  did;  any  letter  I  considered  of  any 
importance  I  preserved. 

Q.  You  have  been  asked  with  regard  to  your  conversation  on  July  6th,  in 
respect  to  the  proposed  statement  made  at  that  time,  commencing,  ^^This 
church  and  community  are  unquestionably  interested,''  &c.*  What  did  you 
say  to  Mr.  Beecher  at  the  time  that  publication  was  proposed,  or  was  the 
subject  of  conversation  ? 

Mr.  Evarts. — We  object  to  the  renewal  of  the  inquiry.     The  conversatioi 
was  affirmatively  gone  into  by  our  learned  fiiends  as  a  part  of  their  direct- 
examination,  and  all  that  we  have  asked  him  was  what  occurred  this  miming, 

♦  See  "  Exhibit  No.  34,"  p.  431,  ante. 
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which  was  whether  he  didn't  say  so  and  so.*  That  does  not  give  them  a 
light  to  re-examine  him  as  to  the  conversation.  It  is  their  examination  and 
their  conversation,  and  our  cross-examination. 

JuDOB  Nbilson. — Unless  there  is  something  that  required  explanation, 
that  is  all. 

Mr.  EtarU, — ^He  might  re-examine  him  in  regard  to  what  he  said  to  ns  in 
that  conversation,  but  he  has  commenced  by  asking  him  what  that  conversa- 
tion was,  which  has  already  been  produced  as  affirmative  evidence  on  their  part 

Mr.  Fullerton. — It  is  not  to  be  expected,  if  the  court  please,  that  any  wit- 
ness, after  the  lapse  of  such  a  length  of  time,  would  be  able  to  state  the  whole 
of  the  conversation  which  took  place  between  himself  and  another  person. 
The  witness's  attention  was  called  to  this  statement,  which  is  **  Exhibit  No. 
34,"  and  to  what  he  said  to  Mr.  Beecher  at  the  time,  and  he  went  on  to  ^ve 
that  part  of  the  conversation  which  was  then  within  his  recollection.  He  h'as 
undergone  a  severe  cross-examination  in  respect  to  that  conversation,  and  he 
has  been  asked  if  he  did  not  say  such  and  such  things,  which  were  incorpo- 
rated in  the  question,  bringing  up  to  his  mind  something  that  he  bad  not 
heretofore  stated ;  and  he  stated  once  or  twice  during  that  cross-examination 
that  he  wns  willing  to  state  what  he  said  to  Mr.  Beecher  on  that  subject — that 
is  to  say,  the  subject  incorporated  in  the  question.  Now,  if  there  was  any- 
thing said  on  that  subject  which  the  witness  didn^t  recollect  when  he  was  on 
his  direct  examination,  it  is  proper  for  me  now  to  call  it  out. 

Judge  Neilson. — ^Especially  as  he  was  not  allowed  to  state  it  when  he 
was  cross  examined. 

Mr,  Fullerton,— "Ye^,  sir;  that  is  the  reason  why  I  put  the  question.  Of 
course,  we  can  not  shut  our  eyes  to  the  conclusion  that  these  questions  were  put 
to  him  with  a  view  of  contradicting  him  by  some  other  witness,  and  it  is  right 
and  proper  that  he  should  state  what  he  did  say  to  Mr.  Beecher  on  that  sub- 
ject, at  that  time,  if  he  did  not  say  the  exact  things  which  were  incorporated 
in  the  question  put  to  him. 

Mr,  EvarU, — My  learned  friend  is  altogether  out  there.  We  are  not  going 
to  contradict  him.     We  wanted  to  prove  that  he  said  it,  and  he  said  he  did. 

Judge  Neilson. — I  think  he  may  answer  the  question. 

Mr,  Emrti. — One  moment,  if  your  Honor  please.  This  is  re-direct  exami- 
nation. It  is  a  very  grave  matter,  if  we  are  to  understand  that  the  reproduc- 
tion of  one  of  these  interviews  is  authorized,  or  some  part  of  it. 

Judge  Neilson. — My  recollection  is  that  the  witness,  Tvhen  interrogated 
on  the  cross  examination,  in  answering,  said  he  could  state  what  was  said,  but 
was  not  allowed  to,  as  he  had  then  no  right  to  do,  except  upon  the  consent  of 
counsel  examining  him  [p.  758,  ante], 

Mr,  Etarts. — I  agree  that  what  pertains  to  that  very  point  of  the  conversa- 
tion that  we  brought  out,  may  be ;  1  don't  argue  against  that ;  I  only  argue 
against  the  generality  of  the  conversation — ^that  the  whole  conversation  may 
be  gone  into. 

Jxjdqb  Neilson.— You  are  at  liberty  to  read  what  he  said  in  the  re-direct, 
and  then  the  inquiry  might  be  shortened. 

♦  See  p.  758,  ante. 
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Mr,  Tracy, — This  13  a  conversation  that  occurred  between  the  witness  and 
Mr.  Beecher  one  Sunday,  on  the  5th  of  July,  when  they  had  a  walk  on  Sun- 
day, when  the  witness  introduced  Mr.  Robinson  as  one  of  the  parties  to  the 
conversation.  That  will  identify  the  conversation,  as  I  understand  it.  That 
was  the  conversation  of  last  July,  1874.  He  was  examined  fully  on  that 
matter,  and  on  cross-examination  we  asked  him,  didn^t  you  in  that  conversa- 
tion tell  Mr.  Beecher  thus  and  so  ? 

Mr,  FvXlerton, — And  in  reply  he  said,  **I  didn't  tell  him  that,  but  I  will 
tell  you  what  I  said  if  you  will  let  me." 

Mr.  Tracy. — TIic  counsel  is  mistaken.  The  witness  said,  **I  did  say  so," 
that  is  the  answer  of  the  witness — **  I  did  say  so." 

Mr.  Fullerton, — That  is  not  the  way  the  evidence  stands  in  that  regard. 

Mr.  Evarts. — We  call  attention  to  the  direct  examination.  [Reading  from 
middle  of  p.  430,  ante] : 

**Q.  Was  any  otlier  course  proposed  ?  A.  Yes,  sir;  I  submitted  to  him 
a  paper  which  I  had  dictated  to  Frank  Carpenter,  and  I  said:  'Mr.  Beecher, 
if  anything  is  said,  I  deem  it  most  judicious  that  this  should  be  said,*  and  I 
read  to  him  that  which  I  had  dictated  to  Mr.  Carpenter." 

Mr,  Evarts. — That  is  the  paper  concerning  which  the  examination  and 
cross-examination  proceeded.  [The  learned  counsel  here  continued  to  read 
the  remainder  of  the  direct  examination  of  the  witness,  on  p.  430,  to  the  end 
of  the  last  question  on  that  page.] 

That  was  the  subject  of  the  examination. 

The  Witness. — That  was  not  July  5th. 

Mr.  JS^par^. —[Reading  again.]  **Q.  What  occurred  with  reference  to 
that  card  at  any  time  after  that  ?  " 

Then  Mr.  Beecher's  answer,  and  then  the  witness,  and  then  Mr.  Beecher, 
and  then  Mr.  Fullerton  said:  **I  now  off tr  the  paper  in  evidence."  Then 
the  witness  said:  ^^I  had  a  subsequent  conversation  with  Mr.  Beecher  about 
it,  and  I  told  him  that  I  had  seen  General  Tracy  concerning  a  reply  to  the 
Bacon  letter"  [p.  431,  ante\.  All  that  was  gone  into.  I  don't  see  that  it  is 
proper.     All  we  have  said  will  appear  by  the  evidence  to-day. 

Mr,  Beach. — Then  he  was  asked,  **  When  that  card  was  presented  or  shown 
to  Mr.  Beecher,  did  you  not  say  thus  and  thus?"*  Suppose  the  witness 
answers  that  he  did  say  that,  on  re-examination  are  we  not  permitted,  his 
memory  having  been  refreshed  by  that  specific  question,  he  having  added  to 
the  conversation — may  we  not  ask  him,  **  What  else  did  you  say  in  that 
connection  ? " 

Judge  Neilson. — Yes,  sir. 

Mr.  Evarts, — In  that  connection. 

Mr,  Beach. — Yes,  sir. 

Mr.  Evarts, — We  have  not  objected  to  that. 

Mr,  Beach, — If  he  says,  he  did  not  answer  thus  and  thus,  as  inquired  of, 
**  but  I  will  tell  you  what  I  did  sav: "  are  we  not  permitted  to  ask  him  what 
it  was? 

Judos  Neilson. — You  are. 

*  See  p.  758,  ante. 
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J/r.  BeacJi, — Tl:a1  is  the  course  we  are  pursuing. 

Judge  Neti.son.—  The  apprehension  of  the  counsel  was,  that  the  qaestion 
called  upon  tho  wit  ess  to  repeat  the  ent'.re  conversation,  including  what  was 
given  on  the  diiect. 

Mr,  Fulhriou. — Your  attention  was  called,  on  the  cross-examination,  to 
the  conversation  wliich  you  had  with  Mr.  Beecher  on  July  5,  in  regard  to  a 
proposed  statement,  and  you  were  asked  whether  you  did  not  say  in  thj»t 
conversation  certain  things  to  Mr.  Beecher.  I  understood  you  to  say  you  did 
not,  but  that  you  did  say  something  that  you  would  tell  if  you  were  permitted; 
you  were  not  permilted.  I  now  ask  you  to  state  what  you  did  say  on  that 
occasion. 

Mr.  EvnrU. — That  we  object  to. 

Mr.  FuUerton, — It  would  have  been  well  to  have  raised  the  objection  after  the 
question  was  completed. 

Judge  Xeilson. — 1  think  1  must  allow  that. 

Mr.  Evaris. — I  beg  your  Honoris  pardon.  The  point  is,  that  the  witness 
has  not  so  answered ;  he  has  said  that  he  did  say  what  we  asked  hini,  and 
not  that  he  didn't. 

Mr.  FuUerton. — The  decision  of  the  Court  is  usually  the  end  of  argoment, 
but  it  seoms  to  be  the  commencement  of  it  in  this  case.  I  don't  know  when 
my  friends  will  be  satisfied  with  the  presentation  of  their  objection  to  this 
inquiry. 

Mr.  Evarts. — This  is  the  first  time  the  question  has  been  asked,  and  the 
first  time  I  objected  to  it  ;  and  I  have  given  as  a  reason  that  it  assumes  a 
statement  exactly  the  opposite  of  the  fact. 

.Mr,  FuUerton. — The  same  question  was  put  in  substance  ten  minutes  ago, 
and  the  inter>rening  time  was  exhausted  in  your  argument,  after  the  Court 
had  decided  the  question  admissible  half  a  dozen  times. 

Mr.  Evarts. — I  am  always  ready  to  take  a  reprimand  from  you,  of 
course. 

Mr.  FuUerton. — But  it  don't  seem  to  do  you  any  good. 

Judge  Neilson. — I  think  counsel,  instead  of  repeating  the  testimony, 
ought  to  put  his  question  specifically  as  to  anything  that  was  omitted. 

Mr.  FuUerton. — I  have  directed  the  attention  of  the  witness  specifically  to 
the  question  put,  and  to  his  answer,  and  asked  him  to  state  what  else  was 
said  on  that  subject  at  that  time. 

Judge  Nr:iLsoN, — He  can  answer  that. 

.\fr.  EoartH. — My  objection  is  that  you  don't  state  the  answer  properly, 
and  I  object  to  it. 

Mr.  FuUerton. — The  gentleman's  objection  has  been  stated  half  a  dozen 
times. 

Judge  Neilson. — I  intimate  now,  that  you  can  ask  him,  **  What  else  was 
said;  whether  you  are  correct  in  your  recollection  or  not  ?  " 

Mr.  Evarts. — The  objection  to  the  question  is  just  as  good. 

Mr.  FulUrton. — But  not  better, 

Mr.  Evnrts. — If  your  Honor  requires  him  to  modify  the  question,  very 
well;  if  not,  I  wifh  to  objt'<*t  to  it,  and  to  have  my  objection  noted. 
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Mr,  FuUertan. — The  objection  is  made;  we  have  got  the  decision,  and  the 
exception  is  noted.     Is  theic  anything  else  ? 

Mr,  Ecart^, — I  do  not  understand  the  Court  to  have  so  decided. 

Judge  Neilson. — [To  Mr.  Fullerton.j  Does  your  question  call  for  a 
repetition  of  the  original  evidence  ? 

Mr.  FuUerton, — No,  sir. 

Judge  Neilson. — Then  proceed. 

The  Witness. — Will  the  stenographer  repeat  the  question  ? 

[The  stenographer  here  read  the  question.] 

Mr.  Evarts. — Your  Honor  will  note  my  exception  to  the  allowance  of  the 
question  as  it  now  reads. 

Judge  Neilson. — [To  the  witness.]     What  further  did  you  say  ? 

The  Witness.— "Sly  recollection  is  that  I  told  Mr.  Beecher  that  Mr.  Tilton 
had  committed  himself  in  that  interview  at  Delmonico's  to  peace,  if  Mr. 
Beecher  kept  silent,  or  made  the  statements  which  he  did  make;*  and  my  im- 
pression is  also  thut  I  told  him  that  if  that  course  was  followed,  I  should 
destroy  the  documents. 

Mr.  Beach. — It  is  now  one  o'clock. 

The  Witness. — I  think  we  had  better  go  now ;  I  want  to  make  some  arrange- 
ments at  one  o'clock. 

Mr.  Beach. — What  do  you  prefer  ? 

The  Witness. — ^I  prefer  to  go  on.  I  will  come  back  here  after  I  make  my 
arrangements  at  home.     I  want  to  finish  it  to-day. 

AFTEENOON  SESSION. 

Mr.  Moulton  recalled  and  the  re-direct  examination  continued. 

Mr.  Fullert^n. — Do  you  recollect  a  letter  that  was  put  in  evidence  on  your 
cross-examination,  written  by  Mrs.  Tilton  to  yourself,  commencing  **formy 
husband's  sake  and  my  children's  I  hereby  testify  with  all  my  woman's  soul 
&c."  ?     [**  Exhibit  D  44,"  p.  723,  ante.]     A.  Yes,*  sir. 

Q.  Having  now  found  the  letter,  I  place  it  in  your  hands,  and  ask  you  the 
origin  of  that  letter  ? 

Mr.  Tracy. — Wait  a  moment.  To  that  question  I  trust  the  witness  will  not 
be  permitted  to  give  conversations  between  himself  and  Mr.  Tilton  on  that 
subject. 

Judge  Neilson. — It  would  not  be  proper  to  give  conversations  with  Mr. 
Tilton,  unless  it  is  one  thut  has  been  called  out  on  their  part. 

Mr.  Beach — Or  unless  it  was  communicated  to  Mr.  Beecher. 

Judge  Neilson. — Yes;  and  in  that  cavSe  you  might  begin  with  Mr.  Beecher. 

Mr,  FuUerton. — What  was  said  in  reference  to  that  letter  in  the  presence 
of  Mr.  Beecher,  or  which  was  communicated  to  Mr.  Beecher  ? 

Mr.  Tracy. ^Thht  we  object  to,  your  Honor.  We  have  not  gone  into  any 
such  conversation,  and  if  they  have  any  such  conversation  with  Mr.  Beecher, 
iu  regard  to  that  letter  or  any  other  letter,  it  is  affirmative  proof  which  they 
ehould  have  gone  into.     We  have  simply  proposed  the  letter  in  evidence,  and 

*  So  in  the  stenographer's  notes. 
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proved  that  Mr.  Tilton  presented  it  to  the  witness.     We  have  gone  into  no 
conversation  about  it. 

Judge  Neilson. — ^That  brings  up  the  subject,  and  allows  him  to  prove 
what  was  said  to  Mr.  Beecher,  if  anything,  about  the  letter.  It  could  not  be 
asked  before,  because  the  letter  was  not  produced.     I  think  it  is  proper. 

Mr,  Tracy. — Your  Honor  will  note  our  exception. 

The  WUtiestt. — I  sent  for  Mr.  Beecher  to  come  to  my  house,  sir,  one  morn- 
ing in  the  latter  part  of  December,  1872,  and  he  came,  and  I  told  him  that 
Mrs.  Tilton  had  said  to  Mr.  Tilton  that  she  thought  there  better  be  a  denial 
of  the  stories,  and  that  she  had  written  a  letter  to  me  which  Mr.  Tilton  had 
handed  to  me,  and,  so  far  as  Mr.  Tilton  was  concerned,  he  was  perfectly  will- 
ing that  they  should  take  the  responsibility  of  such  denial — ^Mrs.  Tilton 
should,  and  that  he  might  if  he  choose ;  and  I  left  Mr.  Beecher  and  Mr.  Til- 
ton together— or  rather  before  that  Mrs.  Tilton  was  sent  for,  and  Mrs.  Tilton 
came,  and  I  am  under  the  impression,  sir,  that  I  remarked  before  I  left  that 
interview,  that  I  didnH  see  much  good  at  that  late  hour  of  a  denial,  and  that 
is  what  I  remember  about  the  letter,  sir. 

Q.  Was  that  Utter  present  during  that  conversation  ?  A.  Yes,  sir ;  that 
letter  was  present. 

Q.  Did  you  show  it  to  Mr.  Beecher  during  that  conversation  ?  A.  I 
showed  it  to  Mr.  Beecher;  yes,  sir. 

Q.  The  letter  is  **  Exhibit  D,"  44  [p.  723,  ante].  Did  he  make  any  ob- 
servations in  regard  to  it  ?  A.  I  left  him  alone,  sir,  after  Mrs,  Tilton  came 
with  Mr.  Tilton ;  the  interview  I  was  not  present  at  after  that 

Q.  The  denials  were  never  published,  I  believe  ?  A.  No,  sir;  that  is  the 
only  one  I  ever  saw. 

Q.  Now,  you  have  been  asked  in  regard  to  your  hostility  to  Mr.  Beecher. 
I  ask  you  when  that  hostility,  if  it  may  be  so  termed,  commenced  ?  A.  When 
I  found,  sir,  through  his — through  having  read  a  portion  of  his  published 
statement — that  in  return  for  my  kindness  towards  him  he  had  sought  to 
ruin  me  by  false  charges  against  me,  as  I  deemed  them,  and  do  now. 

Q.  Up  to  that  time  you  had  felt  friendly  towards  him  ?  A.  I  was  not  in 
hostility  to  him,  sir,  to  that  time. 

Q.  Whatever  you  may  have  said  in  regard  to  him  since  that  time  was  in 
consequence  of  that  publication  of  his  ?    A.  Yes,  sir. 

Mr.  Evarts, — That  I  object  to. 

Judge  Neilson. — We  will  take  it. 

Th€  Witness. — I  have  answered  it,  yes,  sir. 

Judge  Neilson. — That  goes  to  the  quo  animo  of  the  witness. 

Mr.  Emrts. — Whether  it  was  in  consequence  of  it  we  judge  by  knowing 
if  it  is  after  that.  It  is  right  of  course  to  prove  facts  and  then  conclusions 
are  to  be  drawn  by  the  court  and  the  jury. 

Judge  Neilson. — I  think  we  will  allow  the  question. 

Mr.  Evarts. — Your  Honor  will  please  note  my  exception. 

Q.  Was  there  any  other  cause  of  hostility  ?     A.  No. 

Q.  Now,  your  attention  has  been  called  to  the  letter  of  August  4th,  in  reply 
to  one  of  Mr.  Beecher  written  the  latter  part  of  July;  what  did  Mr.  Tilton 
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say  in  regard  to  that  letter  when  you  showed  it  to  him  ?  A.  What  was  that 
letter,  sir  f 

Mr,  FulUrton, — Just  hand  him  the  letter  of  August  4th.  You  will  find 
it  in  the  first  part  of  Judge  Porter's  cross-examination. 

[Book  handed  to  the  witness.] 

Q.   What  is  it  marked  ?    A.  Marked  **  D  7  "  [p.  524,  anW]. 

Q.  The  letter  of  August  4th,  then,  marked  **  D  7,"  being  shown  to  you,  I 
ask  you  what  Tilton  said  in  regard  to  it  when  it  was  shown  to  him  ? 

Mr.  EvarU, — That  we  object  to.  What  Tilton  said  to  Moulton  is  not 
eridence  against  ns. 

Judge  Neilsok. — On  what  ground  is  it  evidence  ? 

Mri  FuUerUm, — ^It  is  a  part  of  the  res  gesta.  They  prove  that  the  letter 
was  exhibited  to  Mr.  Tilton,  and  they  mean  to  draw  an  inference  from  it. 

Mr,  Beach. — They  seek  to  conclude  him  by  the  contents  of  the  letter — his 
seeing  it.     Now  what  answer  did  he  make  ? 

Mr,  FuUerUm. — They  mean  to  argue  that  he  acquiesced  in  the  sentiments 
expressed  in  that  letter.     Now,  they  can't  foreclose  Mr.  Tilton  in  that  way. 

Mr,  EvarU, — We  can  at  any  time  prove  what  Tilton  did,  and  the  plaintiff 
can  not;  that  is  the  principal  proposition  of  evidence.  Now,  we  have  proved 
in  regard  to  this — ^if  I  comprehend  the  subject-matter  of  the  present  inquiry 
rightly  to  be  the  letter  of  Mr.  Beecher  to  Mr.  Moulton  of  the  4th  of  August, 
and  Mr.  Moulton's  reply  of  the  5th — we  have  proved  that  this  letter  of  Mr. 
Beecher's  was  shown  to  Mr.  Tilton,  and  that  Mr.  Tilton  made  the  answer 
which  was  sent.  Now,  those  are  acts  of  Mr.  Tilton.  What  Mr.  Tilton  said, 
while  he  was  doing  those  acts,  to  Mr.  Moulton  with  whom  he  was  acting,  is 
not  evidence  against  us.  We  got  the  letter,  and  we  prove  that  it  proceeds 
from  Mr.  Tilton  in  the  form  that  he  writes  it  and  Mr.  Moulton  signs  it.  Now, 
in  consequence  of  our  proof  of  that  act  of  the  plaintiff — all  whose  acts  which 
are  pertinent  we  have  a  right  to  prove,  and  none  of  which  they  have  a  right 
to  prove — they  seek  to  bring  in  the  conversation  that  took  place  between  Mr. 
Moulton  and  Mr.  Tilton  while  these  acts  were  being  performed.  That  is,  as 
I  understand  the  evidence,  and  I  know  no  rule  of  evidence  which  permits  it. 

Mr.  Beach. — Will  the  counsel  permit  me  to  call  his  attention  to  a  rule  of 
evidence  fundamental,  that  when  an  act  is  given  in  evidence,  any  accompany- 
ing declarations  qualifying  or  explaining  the  act  are  admissible  as  a  part  of 
the  res  gesta.  . 

Mr,  Evarts. — I  &gree  to  that. 

Mr.  Beach. — Well,  if  he  agrrces  to  that  he  proves  the  act  of  Mr.  Tilton 
upon  the  presentation  of  his  letter  to  him.  Now,  we  propose  to  prove  what 
Mr.  Tilton  said  in  connection  with  the  act  of  reception  or  the  act  of  drafting 
the  reply  to  that  letter. 

Mr.  Evarts, — The  reason  we  proved  the  act  is,  the  res  gesta  can  be  proved 
us  between  Tilton  and  Beecher.  Now,  the  reasoning  of  my  learned  friends 
and  the  proposition  of  evidence  is  sound.  If,  when  Tilton  delivered  that 
letter  to  Mr.  Beecher,  supposing  he  had  delivered  it — and  so  there  was  an  act 
between  them  in  that  form,  then  what  Mr.  Tilton  said  when  he  delivered  it 
if  we  omitted  it,  they  could  prove,  no  doubt.     But  the  note  is  Tilton's  writing 
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— a  letter  for  Moulton  in  answer  to  Mr.  Beecher,  which  letter  is  sent  to  Mr. 
Beecher,  That  is  the  action  of  Tilton  that  we  proved.  Now,  they  prove  the 
conversation  between  the  writer  and  the  amanuensis,  the  dictator  and  the 
man  who  furnishes  the  handwriting  at  the  time  that  it  was  going  on;  that  is 
the  present  proposition. 

Mr,  Beach. — Counsel  will  please  observe  that  we  ask  no  question  as  to  a 
declaration  of  Mr.  Tilton  in  regard  to  the  letter  which  he  drafted  and  sent  to 
Mr.  Beecher;  the  question  is  as  to  the  letter  from  Mr.  Beecher  which  was  pre- 
sented to  him. 

Judge  Neilson.— I  understand  that.  What  did  he  say  when  he  saw  the 
letter  ?     I  think  he  can  give  that,  sir. 

Mr.  Evarts, — Doesn't  it  transcend  any  rule  as  yet  considered  whereby 
everything  that  passed  between  this  witness  and  third  persons,  including  Mr. 
Tilton,  in  order  to  affect  Mr.  Beecher,  should  have  been  brought  home  to  him. 
Now,  that  has  not  been  done. 

Judge  Neilson. — This  is  part  of  the  act  of  receiving  the  letter.  I  admit 
it  with  that  view. 

Mr,  Fullerton. — It  was  a  letter  which  they  put  in  evidence. 

Mr.  Ecarts. — If  your  Honor  please,  Mr.  Moulton  receives  a  letter  from  Mr. 
Beecher,  he  goes  and  shows  it  to  Tilton,  and  the  conversation  between  them 
is  to  be  given  in  evidence  ? 

Judge  Neilson. — As  a  part  of  the  act;  yes,  sir. 

Mr,  Beach. — That  is  what  theyprove — showing  the  letter  to  Mr.  Tilton — 
for  without  that  they  could  not  introduce  it  at  all,  and  upon  the  theory  that 
he  approved  it  when  it  was  brought  to  his  attention. 

Mr.  Erarts. — Tlie  theory  is  of  proving  that  he  made  the  answer  which  we 
have  given  in  evidence. 

Judge  Neilson. — We  will  receive  wliat  was  said  in  immediate  connection 
with  the  act  of  receiving  the  letter. 

Mr.  EoartH. — Between  Mr.  Tilton  and  Mr.  Moulton  ? 

Jlt)ok  Neilson. — Yes,  sir. 

Mr.  Ecarts.-  Your  Honor  will  be  so  kind  as  to  note  our  exception. 

The  \Vit/i€88. — I  said  to  Mr.  Tilton  that  tlie  statement  in  the  letter,  that 
Mr.  Beecher  had  placed  in  my  hands  for  merely  safe-keeping,  letters  addressed 
to  him  from  his  brother  and  sister  and  various  other  parties,  and  also  memor- 
anda of  affairs  not  immediately  connected  with  Mr.  Tilton's  matters,  were 
untrue — that  that  statement  was  untrue — and  1  asked  him  if  he  did  not  re- 
member that  that  was  untrue — asked  him  to  recall  the  circumstances,  and  he 
said  he  did  recall  the  circumstances,  an<l  he  did  recall  them. 

Q.  Who  recalled  that  ?  A.  Mr.  Tilton  said  he  remembered  the  letters  of 
Mrs.  Hooker,  and  remembered 

Mr,  EvarU.  —What  he  said,  I  suppose,  is 

Mr.  Fullerion. — That  is  what  he  has  stated. 

The  Witness. — Yes,  I  will  tell  you  what  he  said  before. 

Judge  Neilson. — Picase  to  un  Icrstand  it  is  what  he  said  in  immediate 
connection  with  his  seeing  the  letter. 

The  Witness, — Yes,  sir,  precisely  so. 
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JiTDOB  Nbilsok. — And  nothing  beyond  that. 

The  Witness. — ^Precisely. 

Judge  Neilson.— Go  on. 

The  Witness. — He  said  tome,  **  Don't  you  remember  in  that  connection 
that  Mr.  Beecher  wanted  me  to  go  and  see  Mrs.  Hooker,  and  that  I  did  go  to 
see  Mrs.  Hooker,  and  that  I  did  it,  for  the  purpose  of  quieting  her  as  against 
making  the  charge  of  adultery  against  him,  charging  her  with  adultery;  and 
don't  you  remember  upon  the  same  authority,  I  mean,  that  she  proposed  to 
charge  Mr.  Beecher  and  Mrs.  Tilton  with  adultery,  and  I  came  back  and  told 
Mr.  Beecher  that,  and  he  seemed  to  be  perfectly  satisfied  with  it,  and  was  de- 
lighted with  it ;  don't  you  remember  that  ?  "  he  said  to  me,  and  he  recalled 
it,  and  I  did  remember  it. 

JTr.  Evarts, — Said  what  you  said  ?  A.  I  said  yes;  I  remembered  it  in 
sabstance. 

Mr,  Evarts, — Asserting  that  you  did  remember  it  is  not  stating  what  you 
said. 

The  Witness, — I  stated  that  as 

Mr,  Fullerton, — Never  mind. 

The  Witness, — Pardon  me. 

Mr.  Fidlerton, — ^I  call  your  attention 

The  Witness. — Wait  a  moment.  Mr.  Tilton  also  said — you  know  that  I 
hare  not  had  access  to  your  depository  of  materials,  and  that  is  about  all,  and 
then  he  

Mr,  Evarts, — Now,  if  your  Honor  please,  the  evidence  having  been  given, 
I  move  to  strike  it  out  entirely,  as  no  part  of  the  res  gfstce  whatever,  and  a 
,  mere  form  of  bringing  in  conversation  between  these  parties  concerning  some 
facts  in  this  case. 

Judge  Neilson. — The  motion  is  denied. 

Mr.  Ecarts. — We  except  to  your  Honor's  decision. 

Mr.  Fullerton, — I  call  your  attention  to  the  letter  of  August  the  5th  ["Ex- 
hibit D  6,"  p.  521,  ante'],  to  that  part  of  it  referring  to  a  proposed  consent  from 
both  Mr.  Beecher  and  Mr.  Tilton  to  use  these  papers  in  your  hands,  and  I  ask 
you  whether  at  that  time  you  procured  a  consent  from  either  party. 

The  Witness — Almost  immediately,  sir,  after  the  writing  of  the  letter  from 
Mr.  Tilton 

Mr,  Evarts. — One  moment. 

Mr.  Fullerton. — I  ask  if  he  procured  a  consent  to  use  these  papers  from 
any  one. 

[Book  shown  Mr.  Evarts  with  explanations  of  counsel.] 

Mr.  Evarts. — As  I  understand  this  present  question,  this  letter  has  nothing 
to  do  with  it  except  as  a  suggestion  to  the  mind  of  the  witness.  Whenever 
he  undertakes  to  prove  the  occurrence  of  telling  him,  why  then  I  will  object 
to  it.  The  point  of  this  inquiry,  as  I  understand  it,  is  to  prove  action 
between  Mr.  Tilton  and  himself,  and  all  such  action  I  object  to,  as  the  general 
rule  of  evidence  entitles  me  to  object  to  it.  That  something  must  occur  to 
take  it  up 
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Judge  Neilson. — Some  arrangement  or  suggestion  about  procaring 
consent. 

Mr,  EvartB, — It  was  not  a  sugpfestion.  A  communication  was  made  to  Itfr. 
Beecher  in  this  letter  which  Mr.  Tiltou  wrote,  referring  to  that  subject.  But  it 
was  not  a  transaction  in  which  Mr.  Beecher  took  any  part  or  was  invited  to 
take  any  part.  Then,  thereafter,  because  a  man  has  said  in  a  letter  to  Mr. 
Beecher,  that  he  will  not  do  a  thing  without  doing  something  else  first— on 
that  mere  statement,  whicli  we  had  nothing  to  do  with  except  to  receive  it, 
they  propose  to  show  that  he  afterwards  did  the  things  that  he  said  he  would 
do.  The  question  is  whether  the  things — whether  he  said  he  would  do  them 
or  did  not  say  he  would  do  them — are  matters  that  affect  Mr.  Beecher 

Judge  Neilson. — What  is  your  proposition 

Mr.  Fullerton. — My  proposition  is  this,  sir,  to  prove  that  Mr.  Moulton 
obtained  consent  from  Mr.  Tihon  to  use  these  papers  then  in  Moulton's 
hands,  having  in  the  first  place  construed  Mr.  Beecher's  letter  into  a  consent 
on  his  part.  And  I  do  it  for  this  purpose:  They  intend  upon  the  other  side 
to  draw  an  inference  against  Mr.  Moulton,  for  the  reason  that  he  refused  to 
give  either  the  originals  or  copies  of .  those  papers  to  Mr.  Beecher  upon  his 
application.  '  His  reply,  as  your  Honor  recollects,  was  that  he  was  the  custo- 
dian of  them  for  the  benefit  of  both  parties,  and  that  he  would  not  give  them 
to  either  one  without  the  consent  of  the  other. 

Judge  Neilson. — What  is  the  paper  that  shows  Mr,  Beecher's  consent  t 

Mr.  Fullerton. — The  letter  of  August  4th. 

The  Witness. — [Reading]:  **I  do  demand  that  you  forthwith  place  before 
the  Committee  every  paper  which  I  liave  written  or  deposited  with  you." 
My  answer  reads:  **In  reply,  I  can  only  say  that  I  can  not  justly  place  before 
the  Committee  the  papers  of  one  of  the  parties  without  doing  the  same  with 
the  papers  of  the  other,  and  I  can  not  do  this  honorably  except  either  by  le^al 
process  compelling  me  or  else  by  consent  in  writing  not  only  of  yourself  but 
of  Mr.  Tilton,  with  whom  I  shall  confer  on  the  subject  as  speedily  as  possible." 

Mr.  Fullerton. — Now,  it  is  proper  for  me  to  show  consistency  in  the  con- 
duct of  this  witness,  by  showing  that  he  procured  that  consent  of  Mr.  Tilton, 
and  then  went  before  the  committee  to  give  the  papers. 

Judge  Neilson. — Well,  you  must  show  the  acts  though  separate;  they 
must  have  been  separate. 

Mr.  Evarts. — The  difficulty  is,  that  the  act  does  not  affect  us;  it  is  no  act 
of  Mr.  Beecher's  or  that  affects  him ;  it  is  not  so  proposed.  It  is  proposed  as 
an  act  of  Mr.  Tilton's  with  this  witness. 

Judge  Neilson. — The  witness  proposes  to  have  the  consent;  and  I  rule 
that  he  may  prove  the  consent  obtained  from  both  or  either  of  the  parties. 

[Exception  by  defendant.] 

Mr,  Fullerton. — Now  what  did  you  do  in  that  regard  ?  A.  Immediately 
Drooured  the  consent  of  Theodore  Tilton,  sir. 

Q.  And  then  ?    A.  Went  to  tlie  committoe. 

Q.  Then  you  went  to  the  committee  ?     A.  Yes,  sir. 

Q.  With  the  papers?  A.  Yes,  sir;  or,  rather,  I  went  to  the  com- 
mittee  
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JxjDGE  Neflbon. — That  was  after  the  commtinication  from  Mr.  Beecher  t 
A.  Yes,  sir. 

Mr,  Evarts. — ^We  object  to  all  this. 

Judge  Neilson. — Well,  Mr.  Beecher  called  for  the  papers;  then  he  pro- 
cared  Mr.  Tilton's  consent  to  nse  the  papers. 

Mr.  Evarts. — He  didn't  give  them  to  Mr.  Beecher  after  that.  The  only 
point  with  us  was  that  Mr.  Beecher  applied  to  him  and  he  made  this  reply 
which  Mr.  Tilton  sanctioned  and  wrote;  that  is  the  end  of  that  transaction. 
Now,  they  seek  to  show  the  consistency  of  the  witness.  We  have  nothing  to 
do  with  that ;  we  are  not  trying  his  consistency,  nor  the  fact  of  what  he  did 
with  third  persons  to  make  out  consistency. 

Judge  Netlson. — No;  but  I  simply  rule  that  it  is  competent  for  him  to 
state  whether  or  not  he  got  Mr.  Tilton's  consent  to  use  the  papers. 

'/r.  Evarts. — That  has  been  made  the  subject  of  an  exception,  and  that 
di^/)ses  of  that.  Then  he  goes  on  to  state,  after  he  got  the  consent,  **I  then 
took  the  papers  and  went  before  the  committee." 

The  Witness. — I  made  a  mistake  in  saying  that  I  then  took  the  papers. 

Mr.  Evarts. — Well,  took  the  papers  afterwards  and  went  before  the  com- 
mittee.    We  have  nothing  to  do  with  that. 

The  Witness. — Well,  I  made  a  mistake,  if  you  have  that  impression. 

Judge  Neilson. — ^Well,  that  last  line  may  be  stricken  out. 

The  Witness. — I  went  before  the  committee  with  a  statement,  after  he 
went,  and  stated  to  the  conmiittee  that,  having  had  the  consent,  I  would 

Mr.   Evarts. — We  object  to  this. 

Mr.  Beach, — Will  you  listen  one  moment. 

Mr.  Evarts. — No,  for  this  reason,  that  I  have  called  his  Honor's  attention 
to  the  additional  stajtement;  and  his  Honor  said  that  that  should  be  stricken 
out.  Now,  while  that  is  pending,  I  object  to  the  witness  going  on  with  other 
matters. 

Mr.  Beach, — Well,  I  am  going  on;  it  is  not  the  witness;  I  am  just  now 
stating  to  your  Honor  a  proposition.  The  demand  from  Mr.  Beecher  was  that 
these  papers  should  be  furnished  either  to  him  or  the  committee.  Mr.  Moul- 
ton  says:  **I  can  not  do  that,  Mr.  Beecher,  without  procuring  the  consent  of 
Mr.  Tilton."  Mr.  Moulton  immediately  procures  the  consent  of  Mr.  Tilton, 
and  then  complies  with  the  demand  of  Mr.  Beecher.  Now,  why  have  they 
given  these  letters  and  this  demand  ?  How  was  the  demand  permissible  ex- 
cept for  the  purpose  of  showing  an  unfriendliness  of  sentiment  on  the  part 
of  Mr.  Moulton — except  for  the  purpose  of  arguing  that,  when  Mr.  Beecher 
demanded  from  Mr.  Moulton  that  he  should  produce  these  papers  before  the 
committee  he  refused.  And  as  ttie  evidence  now  stands,  sir,  if  you  strike 
out  the  latter  part  of  this  witness'  testimony,  that  is  the  attitude  in  which 
this  witness  is  placed. 

Judge  Nei^son. — That  should  be  stricken  out  and  should  be  the  subject 
of  a  question ;  so  that  it  can  be  objected  to.  It  is  consistent  enough  up  to 
that  point. 

Mr.  FuUerton, — When  you  got  the  consent  of  Mr.  Tilton  therefor,  did  you 
go  before  the  committee,  and  if  so,  what  did  you  do  ? 
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[Objected  to.] 

Judge  Neilson. — No,  that  is  wrong;  did  you  take  the  papers  before  the 
committee  ? 

Mr,  Beach, — Did  you  gp  before  the  committee  and  tender  the  papers  de- 
manded by  Mr.  Beecher  ? 

[Objected  to.] 

A.  I  did. 

Mr,  Vullerton, — That  would  be  objected  to  on  the  gound  that  it  was  lead- 
ing; and,  therefore,  I  ask  him  what  he  did  when  he  got  there.  After  you  got 
that  consent  what  did  you  do  with  the  papers  ? 

Mr,  Evartn. — That  we  object  to. 

A.  I  withheld  the  papers  at  the  solicitation  of  Gen.  Tracy,  Mr.  Beecher's 
representative,  from  the  committee,  in  consultation  with  my  counsel.  Gen. 
Butler. 

Q.  What,  subsequently,  did  you  do  with  the  papers  ?  A.  I  published  my 
— I  published  the — I  produced  the  papers  quoted.  It  needs  an  explanation, 
your  Honor. 

Judge  Neilson. — The  question  is,  whether  you  took  these  papers  to  the 
committee  or  furnished  them.     A.  No,  I  didn't  take  them  to  the  committee. 

Mr,  FuUerton. — Or,  furnished  them  ?   A.  I  did  not ;  and  I  will  tell  you  why. 

Mr,  Morris. — You  were  going  on  to  state 

The  Witness, — I  went  before  the  committee,  if  your  Honor  will  allow  me 
to  state ;  I  went  before  the  committee  next  day,  and  stated  to  the  committee 
that,  having  had  the  consent  of  both  parties,  I  should  on  a  certain  day,  pro- 
duce the  papers;  I  think  that  day  was  to  be  Saturday,  and  the  meeting  of 
the  committee  was  postponed  until  Monday;  and,  in  the  meantime,  Geiu 
Tracy  was  in  consultation  with  Gen.  Butler. 

Judge  Neilson. — Leave  that  out. 

Mr,  Evarts. — That  is  all  the  esse^  anyhow. 

The  Witness, — No,  it  is  not. 

Judge  Neilson.  —What  occurs  between  the  witness  and  Mr.  Tracy  and 
Gen.  Butler  is  not  to  be  received. 

The  Witress. — Gen.  Tracy  claimed  to  be  the  representative,  your  Honor, 
of  Mr.  Beecher. 

Mr,  Emrts. — D(m't  argue  about  this. 

The  Witness. — I  don't  choose  to  argue;  lam  only  stating  to  his  Honor 
what  I  think  I  have  a  riglit  to  state. 

Mr,  Evarts. — Now,  none  of  that  is  in  evidence.  These  statements  made 
to  your  Honor,  they  fonn  no  part  of  the  record  of  the  evidence. 

Judge  Neilson. — It  is  competent  for  the  counsel  to  prove  that  those 
papers,  in  some  form,  were  furnished  pursuant  to  the  demand  on  one  side  and 
c  nsent  on  the  other. 

Mr,  Evarts, — That  your  Hon  )r  has  ruled,  and  that  is  of  course  received 
under  the  ruling. 

Judge  Neilson. — Well,  he  can  interrogate  him  then  with  that  view. 

Mr,  Fullerton, — I  asked  hiiu  the  reason  why  he  did  not 

Mr,  Evarts.—  That  is  objected  to. 
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Mr.  FuUerUm. — One  moment,  if  yon  please;  there  is  the  point  that  yon 
ran  not  talk  all  the  while. 

Judge  Neilson. — Well,  without  asking  him  his  reason,  you  can  ask  what 
he  did  in  that  respect. 

Mr,  Fnllerton, — Yes,  sir.  I  wish  to  know  what  he  did  in  that  respect^ 
and  I  wish  this  witness  to  be  fairly  understood  in  regard  to  this  matter;  why 
he  did  not  go  before  the  committee  and  take  all  the  papers;  if  he  did  not, 
there  is  a  reason  for  it. 

Mr.  Evart^. — That  I  object  to. 

Mr.  Fullerton. — After  you  got  the  consent  of  both  parties  to  produce  these 
papers,  did  you  go  before  the  committee  and  offer  to  produce  them  ?  A.  I 
went  before  the  committee,  yes,  sir,  and  stated  that  I  would  produce  them. 
If  you  will  find  the  communication,  sir,  (I  don't  know  where  it  is  in  this 
hook),  that  I  made  to  the  committee — I  think  it  was  on  August  5th  or  6th 
that  I  made  it,  promising  to  go  before  them  on  Saturday. 

Mr,  Evarts. — That  is  the  very  one  that  was  rejected  by  your  Honor  as  not 
being  admissible  heretofore. 

Mr.  Beach. — It  is  made  admissible  now. 

JuDQE  NEn-soN. — Go  on. 

Mr,  Evarts, — This  is  under  my  exception. 

Judge  Neilson. — I  don't  intend  to  have  you  understand  that  I  rule  that 
any  communications  made  by  the  witness  to  the  committee  are  to  be  received 
at  present.     I  haven't  that  view. 

Mr.  Evarts,  — Then  I  ask  that  to  be  struck  out. 

Judge  Neilson. — The  contents  of  the  paper  are  not  given.  We  have  the 
naked  fact  that  he  sent  a  communication  on  the  subject  to  the  committee. 

Mr.  Fullerton, — That  is  an  application  to  strike  out  something  before  it 
gets  in. 

Mr.  Ecarts. — I  did  not  move  to  strike  that  out. 

The  Witness. — I  immediately  proceeded,  your  Honor,  to  comply  with  the 
request  of  both  parties,  and  went  before  the  committee  for  that  purpose. 
That  is  all  that  I  propose  to  state. 

Mr.  Ecarts. — Now  that  is  not  evidence. 

Mr.  Fullerton. — It  is  evidence  because  the  court  has  admitted  it.  [To  the 
witness] :  Did  you  go  before  the  committee  after  that ;  and  did  you  take  any 
part  of  those  papers;  and  if  so,  what  part  ?  A.  Yes.  sir;  I  went  before  the 
committee  after  that,  and  I  took  the  papers  that  were  quoted  by  Mr.  Tilton  in 
his  statement  to  the  committee,  and  there  is  a  reason  why  I  did  not  take  any 
more,  if  you  want  tfiat. 

Mr.  FuUerton. — Well,  I  want  to  know  the  reason  why  he  didn't  take 

Mr,  Evarts. — I  object  to  it.  Certainly  if  the  acts  of  the  witness  are  ad- 
mitted we  are  not  to  take  the  reasons  of  his  not  acting  otherwise. 

Mr,  Fullerton, — But  they  seek  tp  condemn  this  witness  because  ho  did  not 
give  Mr.  Beecher  an  opportunity  of  seeing  these  papers,  and  because  he  did 
not  take  them  before  the  committee  as  requested. 

Judge  Neilson. — ^You  have  proved  he  took  the  papers  before  the  com- 
mittee. 
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Mr,  FuUerton. — ^I  have  proved  he  took  a  part.  May  I  not  prove  the  reason 
he  did  not  take  the  rest  ? 

Judge  Neilson. — No  matter  about  the  reason. 

Mr.  Beach, — Suppose  Mr.  Beecher  bad  told  him  not  to  produce  them  ? 

Mr.  Evarts. — Well,  prove  that. 

Mr.  FuUerton. — How  will  I  prove  it,  unless  you  permit  me  to  ask  the  ques- 
tion ? 

Mr,  Evarts. — ^Now,  all  those  papers,  what  became  of  them  we  all  know. 
Their  subsequent  history  has  been  testified  to. 

The  Witness, — No,  it  has  not.     The  history  has  not  been 

Mr.  Evarts. — He  does  not  say  that  he  took  them  before  the  committee. 
The  only  question  is  what  the  reason  was  he  did  not  take  them ;  that  I 
object  to. 

Mr.  FuUerton. — We  will  see  now  if  we  haven't  a  right  to  this  testimony. 
I  repeat  they  seek  to  put  this  witness  in  a  false  attitude,  and  they  mean  to 
keep  him  there,  if  they  can  do  so  by  preventing  him  from  giving  the  reason 
why  he  did  not  do  a  certain  thin<f.  He  had  the  choice  either  to  give  those 
papers  to  Mr.  Beecher,  or  to  take  them  before  the  committee.  He  took  a 
part  of  til  em  before  the  committee.  I  propose  to  show  the  reason  why  he  did 
not  take  the  balance  ;  that  it  was  in  harmony  with  the  wish  of  the  other  side 
that  they  were  withheld,  as  supposed  by  their  suggestion  and  at  their  request. 

Judge  Neilson. — Well,  you  may  prove  that. 

Mr.  FuUerton. — Well,  I  hope  I  will  be  able  to  without  a  thousand  and  one 
interruptions. 

Mr.  Evart». — I  must  interrupt  when  I  consider  the  evidence  illegal,  your 
Honor,  and  I  propose  to  do  it. 

Judge  Neilson. — That  is  understood. 

Mr,  FuUerton, — Well,  if  the  exception  is  the  end  of  it,  I  shall  be  very 
happy. 

Mr.  Ecarts, — Now,  I  don't  propose  to  be  talked  to  any  more.  I  don't  in- 
stitute any  of  thcvse  observations  between  counsel,  never,  and  I  don't  propose 
to  submit  to  it. 

Judge  Neilson. — Ycm  have  a  right  to  be  heard  whenever  you  think  the 
question  calls  for  it. 

Mr,  FuUerton. — I  propose  to  make  just  those  observations  when  counsel 
insist  upon  arguing  a  question  that  has  been  decided  by  your  Honor,  over  and 
over  again. 

Judge  Neilson. — I  don't  think  the  counsel  meant  to  do  that.     Go  on. 

Mr.  FuUerton. — Why  did  not  you  take  the  balance  of  the  papers  before 
the  committee  ? 

Mr.  Evarts. — That  is  objected  to. 

Mr.  FuUerton, — That  we  understand,  it  is  objected  to. 

Mr.  Evarts. — I  propose  to  have  it  entered  every  time. 

Judge  Neilson. — Now,  what  is  the  question  ? 

The  Witness. — Now,  what  is  the  question  ? 

Afr.  FuUerton. — I  am  afraid  to  repeat  the  question  because  there  may  be 
another  objection  and  exception. 
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The  Witness, — What  is  the  question  ?    Read  it. 

JuDOE  NEn.soN. — Read  the  question. 

[The  stenographer  read  the  (lucstion.j 

A.  On  Sunday  preceding  the  Monday  on  which  I  had  agreed  to  take  the 
papers  before  the  committee,  Gen.  Trac}' — if  I  remember  the  day  correctly,  I 
tliink  I  do— went  with  me  to  the  Fifth  Avenue  Hotel  to  see  Gen.  Butler  with 
reference  to  the  suppression  of  the  statement,  and  I  saw  Gen.  Butler  with 
Gen.  Tracy. 

Mr,  Kmrts. — Any  interview  of  that  kind  we  object  to.  Here  is  a  narrative 
that  took  place — supposed  to  have  taken  place  between  Gen.  Butler  and  Mr. 
Tracy.     Now,  that  is  not  cWdence. 

JiTDciK  Nkilson. — Now,  if  upon  that  conference  he  was  restrained,  we 
want  the  result;  that  is  all;  not  the  ccmversation.  If,  in  view  of  that  inter- 
view or  conversation,  he  was  restrained  or  not  restrained  from  taking  the 
additional  papers,  he  may  state  that  fact,  as  going  to  show  the  animus  of  the 
witness,  acting  in  good  faith  or  bad  faith.  Now,  get  him  to  do  that.  [To 
the  witness.]  You  had  a  conversation  ?  A.  I  had  a  conversation,  sir.  Shall 
I  give  it  ? 

Judge  Neilson. — With  Gen.  Tracy  and  Gen.  Butler?  I  don't  care  what 
the  conversation  was. 

Tlui  WitneHN, — Very  well,  sir. 

Jl'Doe  NEn.s()x. — [To  Mr.  Fullerton.]     Now,  ask  the  question. 

Mr.  Fullerton, — Did  you  refrain  from  taking  those  papers  before  the  com- 
mittee in  consequence  of  anything  that  occurred  there  on  the  occasion  to 
which  you  refer  ?     A.  Yes. 
'     JcDOE  Neilson. — Well,  that  gives  it  sufficiently. 

Q.  Who  did  Gen.  Tracy  represent  on  that  occasion  ? 

Mr.  EmrU —WeW, 

The  Witness. — He  said  he  represented  Mr.  Bcecher. 

Mr,  Emvts. — Well,  I  objected. 

Judge  Neilson. — Take  it,  sir;  let  it  stand.    Take  an  exception. 

Mr.  Ecarts. — Yes,  sir. 

Jn>oE  Neilson. — Go  on. 

(J.  Was  it  with  his  approbation  that  you  withheld  them  ?  A.  With 
whose  approbation,  sir  ?  • 

Q.  Mr.  Trac!y's  ?     A.  It  was  at  his  request. 

Q.  And  that  is  the  reason  why  you  did  not  take  the  balance  before  the 
committee,  is  it — tlic  balance  of  the  papers  ?  A.  That  is  one  of  the  reasons. 
I  will  give  the  balance  of  the  reasons.     Shall  I  ? 

Mr.  ll'.ach. — No;  we  have  got  enough. 

Q.  Did  you  have  another  meeting  the  next  day  ?    A.  Yes,  sir. 

Q.  Where  ?     A.   At  my  house. 

Q.  Who  was  present  ?    A.  IMr.  William  C.  Kingsley,  Mr.  Franklin  Wood 
rulT   my  father,  and  Gen.  Butler. 

Q.  Any  one  else  ?     A.  And  my  wife. 

Q.  Was  Mr.  Tracy  there  ?     A.   No,  I  believe  not;  he  came  that  evening 
though,  after  I  had  been  to  the  committee. 
1—50. 
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Q.  Did  anything  occur  that  evening  after  you  hud  been  to  the  committee 
with  regard  to  these  papers  that  you  did  not  produce  ? 

Mr,  EvarU. — With  whom  ? 

Mr.  FulUrton.— With  Gen.  Tracy. 

Judge  Neilsoi?. — I  think  that  is  sufficiently  accounted  for. 

Mr.  EtarU, — Yes,  sir. 

The  Witness, — Yes,  sir;  there  was  something. 

Judge  Neilson. — Well,  we  will  let  that  stand,  then. 

Mr.  FuIlerUm. — Now,  Mr.  Moulton,  what  statement  was  then  under  con- 
sideration when  you  thus  went  to  the  Fifth  Avenue  Hotel  and  had  this  con- 
versation ? 

Mr.  EtaHs. — The  conversation  at  the  Fifth  Avenue  Hotel  ? 

Mr.  FuUerton. — Yes. 

Judge  Neilson. — What  statement  was  under  consideration  f 

Mr.  Ftillerton. — Yes. 

The  Witness. — The  first  long  statement  that  I  prepared,  which  was  pre- 
ceded, in  the  publication  that  I  made  of  it,  by  a  card  to  the  public. 

Mr.  Evarts. — You  describe  it  as  the  first  long  one  ?    A.  Well 

Mr.  FuUerton, — Never  mind  I  nevermind  1 

The  Witness. — I  can't  help  minding  him. 

Mr.  Fullerton, — ^I  know;  this  talk  back  and  forth  l>etween  you  and  the 
counsel  is  out  of  order,  in  my  judgment. 

The  Witness. — Well,  sir,  I  beg  pardon. 

Q.  Did  you  know,  or  did  Mr.  Tilton  know  at  any  time  that  he  was  fur- 
nished with  money  directly  or  indirectly,  from  Mr.  Beecher  ?    A.  No,  sir. 

Q.  Did  Mrs.  Tilton  know  that  any  money  that  was  furnished  to  her  came 
directly  or  imUrectly  from  Mr.  Beecher?    A.  I  don't  think  she  did. 
.  Q.  You  didn't  tell  her,  did  you  ?    A.  I  did  not. 

Q.  Your  attention  has  been  called  to  your  intimacy  with  Mrs.  Woodhull  f 
A.  Yes,  sir. 

Q.  And  you  have  stated  when  it  commenced  and  when  it  ended,  I  be- 
lieve ?    A.  I  believe  I  have ;  yes. 

Q.  I  want  you  to  state,  sir,  now,  what  caused  you  to  permit  or  to  cultivate 
that  intimacy — acquaintance  or  intimacy  ? 

Mr.  Emrts. — The  direct  examination  has  gone  into  that,  sir,  and  we  cross- 
examined  him  upon  it. 

Mr.  Fullerton,  —I  have  a  right  to  show  now,  sir,  what  object  he  had  in 
view. 

Mr.  Ecarts. — That  he  showed  on  his  direct  examination. 

Mr.  FulUrton. — No,  he  did  not  show  it. 

Judge  Neilson. — Partially,  I  think,  not  wholly. 

Mr,  Evarts, — Just  so  far  as  they  saw  fit.  It  is  their  subject,  and  they  have 
no  right  to  have  it  unless  we  have  laid  a  foundation  for  some  inquiry  con- 
cerning the  matters  that  we  brought  out,  but  that  is  not  this  inquiry.  The 
question  is,  what  the  motives  and  reasons  of  his  acquaintance  with  this 
woman  were,  wliich  was  the  very  thing  which  was  the  subject  of  direct  ex- 
amination. 
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Mr,  FullerUm, — Your  Honor  will  perceive  that,  since  the  direct  examina- 
tion, they  have  put  in  a  portion  of  this  Woodhull  scandal,  which  makes  it 
necessary,  now  that  we  should  account  for  this  gentleman's  acquaintance  with 
that  woman  who  promulgated  those  doctrines. 

Judge  Neilson. — I  think  you  may  ask  him  what  led  to  that  acquaintance, 
and  what  led  to  its  continuance. 

Mr,  EvarU, — I  will  call  your  Honor's  attention  to  this. 

Judos  Neilson. — I  recollect  it  generally,  sir.  He  may  ask  what  led  to 
that  acquaintance  and  what  led  to  its  continaance.  [To  Mr.  Fullerton.]  Now 
put  the  question,  sir. 

Mr,  Fullerton. — Now,  may  I  go  on,  sir  ? 

Judge  Neilson. — Go  on. 

Mr,  Fullerton. — What  led  to  your  acquaintance  with  Mrs.  Woodhull,  and 
to  its  continuance  ? 

Mr.  Evart^. — ^Your  Honor  will  note  an  objection  to  that  as  being  a  recur- 
rence to  a  subject  already  affirmatively  introduced  by  them. 

Judge  Neilson. — Yes.  sir. 

The  Witness. — The  desire,  sir.  entirely,  for  the  suppression  of  the  stories 
against  Mr.  Beecher  in  connection  with  Mrs.  Tilton,  and  his  adultery  with 
Mrs.  Tilton. 

Q.  Were  you  acquainted  with  Mrs.  Woodhull  until  these  scandals  were 
abroad?  A.  I  never  was  acquainted  with  her,  sir,  before;  I  never  became 
acquainted  with  her,  sir,  until  after  her  card  in  The  World;  I  stated  it 
already. 

Mr.  E carts. — That  was  all  stated  on  the  direct. 

Q.  In  which  she  shadowed  forth  an  intention  to  publish  this  scandal  ?  A. 
Yes. 

Q.  For  what  reason  was  she  invited  to  your  house  ?  A.  In  order  that  I 
might  use  the  better  my  influence  upon  her  for  the  suppression  of  the  story  of 
Mr.  Beecher's  adulteries  with  Mrs.  Tilton. 

Q.  State  whether  your  wife  objected  to  her  being  brought  there  ?  A.  My 
wife  did  object  to  her  being  brought  there. 

Q.  And  whom  did  she  consult  upon  the  subject  ?    A.  Mr.  Beecher. 

Q.  Were  you  present  when  Mr.  Beecher  gave  her  some  advice  on  the  sub- 
ject i    A.  No.     Mr.  Beecher  told  me  the  advice  that  he  gave. 

Q.  W' hat  did  he  say  he  advised  her  do  ?  A.  Mr.  Beecher  said  that  my 
wife  had  said  to  him  that  I  had  asked  that  Mrs.  Woodhull  come  to  the  house; 
and  Mr.  Beecher  said  that  my  wife  had  objected;  and  he  said  that  he  told 
her  that  he  did  not  think  association  with  Mrs.  Woodhull  could  hurt  her,  and 
that  he  tliought  it  to  be  her  duty  to  co-operate  with  me  for  the  suppression  of 
these  stories  concerning  him  and  Mrs.  Tilton. 

Q.  Had  you  any  sympathy  with  Mrs.  Woodhull  in  her  free-love  doctrines  ? 

Mr.  Evarts. — That  I  object  to. 

The  Witness. — I  had  not  known  her,  sir;  no,  I  had  not  any  sympathy  with 
Mrs.  Woodhull  in  her  free-love  doctrines. 

Q.  Did  you  know  what  her  doctpines  were  before  her  speech  at  Steinway 
Hail  upon  that  subject  ?    A.  No ;  1  did  not  know  anything  about  them. 
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Q.  You  were  present,  I  understand  you,  at  that  meeting?  A.  I  was; 
yes,  sir. 

Q.  You  have  told  us  that  Mr.  Tilton  introduced  the  speaker  ?  A.  I  have; 
yes,  sir. 

Q.  Will  you  tell  us,  as  near  as  you  can,  what  words  were  used  in  that 
introduction  ?    A.  Yes,  sir. 

Q.  Please  to  do  so. 

Mr.  Rmrttt. — Well,  your  Honor. 

Judge  Neilson. — That  was  proved  by  you,  you  know. 

Mr,  Pullerton. — They  proved  the  fact. 

Mr,  Ecarts. — Now,  can  we  prove  her  whole  lecture  ? 

Mr.  FuUerton. — Not  by  proving  what  he  said,  because  he  did  not  repeat  it. 

Mr.  Evarts, — Can  we  prove  her  whole  lecture  ? 

Mr,  FvllerUm. — That  question  does  not  come  up. 

Judge  Neilson. — I  think  you  have  it  sufficiently;  he  introduced  her. 

Mr,  Ecarts,  — That  is  the  point  of  my  objection. 

Judge  Neilson. — I  think  that  is  sufficient.  It  don't  appear  that  he  com- 
mended it. 

Mr,  FuUerton. — They  have  laid  the  foundation,  as  they  think,  for  an 
argument  that  Mr.  Tilton  is  to  be  held  responsible  for  all  the  doctrines  pro- 
mulgated there  that  night,  because  he  introduced  the  speaker. 

Judge  Neilson. — I  have  decided  that  he  was  not,  unless  it  appeared  that 
he  knew  before  what  the  lecture  was  to  be.* 

Mr.  Fullerton,  —I  may  prove  what  he  said  when  he  introduced  her,  I 
suppose. 

Judge  Neilson. — ^I  do  not  see  the  value  of  it ;  it  is  not  suggested  that  he 
commended  her. 

Mr,  FuJlerUm, — But  it  will  be  argued  that  he  commended  her. 

Judge  Neilson. — I  hardly  think  it. 

Mr,  EvnrU. — We  certainly  shall  argue  that  the  introdnction  of  a  lady  to  a 
public  audience  to  deliver  a  free-love  lecture  is  an  assumption  of  resiwmsibility 
towards  the  public  of  what  she  has  to  say. 

Mr.  FuUerton, — Your  Honor  therefore  sees  you  can  not  anticipate  what 
they  will  argue  on  the  other  side. 

Mr.  Eoarts. — The  measure  and  extent  of  it,  of  course,  is  a  subject  of 
argument. 

Judge  Neilson. — I  have  already  ruled,  I  think,  that  unless  it  appeared 
that  Mr.  Tilton  knew  what  the  lecture  was  to  be — what  the  subject  was  to  be 
— he  was  not  responsible  for  the  lecture  following  the  introduction;  and  not 
being  a  prophet,  or  the  son  of  a  prophet,  he  could  not  foresee  what  she  was 
to  say. 

Mr.  FuU'erton. — Your  Honor  has  been  admonished  by  the  counsel  on  the 
other  side,  as  to  the  line  of  argument  they  design  to  follow. 

*  Seo  p.  045  ante,  and  State  v.  Fitzhvgh,  cited  in  note  on  p.  491  ante.  See  also 
Lemfiw  Few  (Anth.  N.  P.  102).  whero  in  an  action  for  a  libel  for  publishing  an 
addreHs  miopted  at  a  politicul  moetin*^,  a  person  present  and  acting  at  such  meet- 
ing, was  luld  incompt'tout  to  act  as  juryman. 
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Judge  Neilson.— I  think  1  shall  take  care  that  the  jury  shall  not  misin- 
terpret it.     I  think  there  will  be  no  misconception. 

Mr,  FvMerton, — There  will  not  be,  if  we  are  permitted  to  give  this  evi- 
dence. 

Jxn)GE  Neilson.  — I  liave  decided  that  point. 

Mr,  Beach,  — It  seems  to  me  this  question  is  altogether  aside  from  that. 
It  appears  that  Mr.  Tilton  introduced  Mrs.  WoodhuU  to  the  audience.  Now 
is  it  to  be  seriously  argued,  when  they  prove  the  result  of  what  Mr.  Tilton  said 
and  did  upon  that  occasion,  that  we  can  not  get  at  the  details,  and  ask  what 
he  said  by  which  he  did  the  act  which  they  prove  he  did. 

Judge  Neh^son. — If  jou  did  not  introduce  her,  you  could  prove  it,  of 
course,  by  way  of  contradiction,  but  if  all  you  did  do  was  to  introduce  her, 
you  can  well  afford  to  leave  it  there. 

Mr.  Jkucfi. — What  is  an  introduction  ?  We  may  afford  to  leave  it  under 
your  Honor's  ruling;  but,  sir,  I  submit,  when  they  prove  an  act  done  by  Mr. 
Tilton,  which  must  of  necessity  be  accompanied  by  words,  and  do  not  give 
the  words,  may  we  not  prove  them  ? 

Judge  Neilson. — I  do  not  think  that  it  is  material.  lie  went  forward 
with  his  coat  on  his  arm,  and  introduced  her.     TKat  is  all  we  have. 

Mr.  Beach. — He  must  have  said  something  to  introduce  her. 

Judge  Neilson — It  can  not  be  material  here. 

Mr.  Beach. — Your  Honor  will  perceive  that  it  may  be  immensely  material 
to  ufi,  sir.  Suppose  Mr.  Tilton  had  said  in  that  introduction  to  the  audience, 
**  Ladies  and  gentlemen  :  I  am  requested  to  present  Mrs.  Woodhull  to  you 
this  evening,  but  I  caution  you  that  I  am  not  responsible  for  anything  she 
may  say."     Is  not  that  admissible,  sir  ? 

Judge  Neilson. — You  may  prove  that  if  you  can. 

Mr.  Beach. — It  is  just  what  we  are  going  to  prove. 

Judge  Neilson. — I  hardly  think  it  is  to  be  expected  that  a  gentleman 
would  take  such  a  precaution  as  that. 

Mr.  Bea4:h. — Very  possibly,  but  I  give  it  as  an  illustration. 

Judge  Neilson. — We  will  take  it. 

^r,  Evarts. — Your  Honor  will  note  our  exception. 

Mr,  FuUcrton  -Repeat,  as  nearly  as  you  can  remember  them,  the  words 
with  which  he  introduced  Mrs.  Woodhull  to  the  audience  at  Steinwav  Hall 
on  that  evening  ?  A.  Do  I  need,  in  the  answer  to  that  (question  to  precede 
that  introduction  at  all  ? 

Q.  No. 

Judge  Neilson. — When  he  came  forward  with  his  coat  on  his  arm,  to 
introduce  her,  what  did  he  say  ?  A.  As  nearly  as  I  can  remember,  sir, — I 
have  not  read  it >- 

Mr.  EvartH, — We  ought  to  know  whether  he  remembers  anything  about  it. 

The  Witness. — I  shall  give  it  as  nearly  as  I  can  recollect  it:  **  Ladies  and 
gentlemen — It  is  quite  unusual  for  me  to  be  in  town  during  the  lecture  season, 
and  I  unexpectedly  find  myself  here  to  night.  I  find  that  severed  representa- 
tive men  have  been  asked  to  introduce  the  lady  who  will  address  you,  to  this 
audience,  and  some  have  refused  on  the  ground  that  they  know  nothing  of 
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her  character,  and  others  on  the  ground  that  they  are  in  doubt  as  to  her  views. 
As  to  the  first,  I  think  I  know  that,  and  will  therefore  take  the  responsibility 
of  vouching  for  it.  As  to  the  second  point,  I  do  not  know  what  her  views 
are.  I  have  never  heard  her  express  them.  She  may  be  a  fanatic  and  a  fool. 
I  would  rather  be  both  in  one  than  to  lack  the  courage  to  ask  from  an  Ameri- 
can audience,  for  a  woman,  the  right  of  freedom  of  speech." 

Q.  Was  that  the  substance  of  it  ?  A.  That  was  the  substance  of  it,  except 
the  applause  that  followed. 

Q.  Then  followed  the  lecture  ?    A.  Then  followed  the  lecture ;  yes,  sir. 

Q.  Now,  Mr.  Moulton,  did  you  and  Mr.  Tilton  have  an  engagement  that 
evening  at  a  place  other  than  Steinway  Hall  ?    A.  Yes,  sir;  we  did. 

Q.  Whose  proposition  was  it  to  go  to  Steinway  Hall  that  night  ?  A.  Mr. 
Tilton  had  an  engagement  to  dine  with  me  at  my  house,  and  I  went  to  Tht 
Oolden  Age  office  for  him  to  have  him  come  to  ray  house,  and  he  said 

Judge  Neilson. — Do  not  aav  wliat  he  said. 

Mr.  FtiUerton. — I  propose  to  show  that  going  to  Steinway  Hall  was  merely 
accidental  that  ni^ht. 

Judge  Netlson. — Prove  that;  not  by  conversation. 

Mr.  FuVerton. — I  can  hardly  prove  it  in  any  other  way. 

Mr,  Evnrts, — That  is  the  trouble.  The  conversation  between  him  and 
Mr.  Tilton  doe3  not  prove  as  against  Mr.  Beecher  how  he  happened  to  go 
there. 

Judge  Neilson. — No. 

Mr,  Evarts. — That  is  the  trouble  with  all  of  it,  that  the  proof,  so  far  as  we 
are  concerned,  does  not  derive  any  authority  from  anything  that  proceeded 
from  us. 

Judge  Neilson. — Mr.  Fullerton,  go  on. 

Q.  At  whose  suggestion  was  it  that  you  went  there  that  night  ?  A.  Mr. 
Tilton  said  that  as  we  had  not 

Judge  Neilson. — Do  not  sav  what  was  said. 

The  Witness. — ^I  beg  pardon. 

Mr.  Starts, — I  object  to  the  question  at  whose  suggestion  he  went,  unless 
Mr.  Beecher  is  connected  with  it.  Your  Honor  can  see  that  the  whole  narra- 
tive of  these  two  men's  lives  can  be  given  under  this. 

Judge  Neilson. — We  do  not  propose  to  take  the  conversation  at  all.  At 
whose  suggestion  ? 

Mr,  Fullerton, — At  what  time  in  the  afternoon  or  evening  was  the  sugges- 
tion made  ? 

Mr,  Evnrtn. — That  I  object  to. 

Judge  Neilson. — We  will  take  it. 

The  Wifnesn. — About  six  o'clock,  between  five  and  six. 

Mr.  Erarts. — Why  is  it  at  all  material,  your  Honor,  and  how  does  it  be- 
come evidence  against  us,  whether  it  was  accidental  or  whether  it  was  the 
suggestion  of  third  persons  or  the  sugf]jestion  of  a  newspaper,  qr  what  not  t 
It  has  not  the  quality  of  evidence  bearing  against  us  in  this  case. 

Judge  Neilson. — I  think  it  should  be  received,  sir. 

Q.  What  time  in  the  afternoon  was  the  suggestion  made  f 
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JUr,  Tracy.  —Your  Honor  will  note  our  exception  f 

Judge  Nkilson. — Yes,  sir. 

A.  Between  five  and  six  o'clock,  sir. 

Q.  Wliat  was  your  dinner  hour  ?    A.  Six. 

Q.  You  had  no  thought  then,  of  going  to  SteinwayHall  until  that  sugges- 
tion was  made  ?    A.  No. 

Mr,  Etarts. — That  I  object  to. 

The  Witness,— 1^0, 

Judge  Neilson. — They  certainly  have  a  right  to  prove  that  this  introduc- 
tion, which  you  have  shown,  came  about  casually  or  accidentally,  was  not  a 
fixed,  set  purpose,  or  whatever  the  character  of  it  was — not  to  give  conversa- 
tions.    That  is  the  extent  of  my  ruling.     Go  on,  sir. 

Mr.  Enarts. — ^Your  Honor  has  my  exception  ? 

Judge  Neilson. — Yes,  sir. 

Q.  You  have  spoken  of  the  Produce  Exchange.  That  is  an  institution  in 
New  York,  I  believe  ?    A.  Yes,  sir. 

Q.  Are  you  a  member  of  it  ?    A.  I  am. 

Q.  How  long  have  you  been  a  member  of  it  ?  A.  For  a  good  many  years. 
I  don't  know  how  many. 

Q.  How  many  members  are  there  in  that  institution  ?  A.  I  think  there 
are  2,000  or  2,500. 

Q.  How  many  are  there  in  daily  attendance  generally  ?  A.  I  should  think 
1,500  or  2,000,  as  near  as  I  can  estimate  it. 

Q.  How  frequently  do  you  attend  the  Produce  Exchange  ?  A.  Every  day 
— every  business  day,  when  I  am  in  town. 

Q.  Now,  will  you  state  how  many  different  men — give  us  some  kind  of  an 
estimate — accosted  you  in  reference  to  this  scandal,  after  these  statements 
were  made  ?    A.  A  great  many,  sir.     I  dcm't  know  how  many.    A  great  many. 

Q.  Give  us  some  idea  of  the  number — the  daily  number  that  accosted  you 
concerning  it  after  this  scandal  broke  out  ? 

Mr.  Evarts. — You  mean  after  the  WoodhuU  publication  ? 

Mr.  FuUerton. — Yes,  sir. 

A.  I  don't  know ;  15  or  20  a  day,  I  should  think,  during  the  excitement 
of  it,  at  least. 

Q.  Sometimes  more  ?    A.  Yes,  sir. 

Q.  What  was  your  object  in  answering  them  f 

Mr.  Evarts. — That  I  object  to. 

The  Witness. — To  mislead. 

Mr,  Etarts, — That  I  object  to,  if  your  Honor  please. 

Judge  Neilson. — That  is  already  ruled  upon. 

Mr.  Evarts. — I  object  to  it  as  evidence  in  itself.  Every  man  is  to  be 
judged  by  his  words. 

Judge  Neilson. — I  can  not  take  that. 

Mr.  FuUerton. — It  Was  not  objected  to  at  the  time  he  did  it. 

Mr,  Evarts. — Certainly. 

Mr.  Fullerton. — No,  sir;  it  was  all  right  then.  I  have  a  right  to  prove 
why  he  did  it,  and  who  approbated  it. 
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Mr,  Erarts.  — Thou  you  get  the  eviclencc;  but  your  asking  him  why  he  diil 
it  does  not  get  any  evidence. 

Mr.  Bench. — Your  Honor,  we  have  not  proved  that,  except  in  very  general 
tcnns.  They  put  questions  to  this  witness,  and  proved  his  declarations  made 
to  specific  parties  at  specific  times  and  places.  We  now  propose  to  prove  hy 
him  that  those  declarations  which  he  admits  to  have  made  were  made  with 
this  same  purpose  which  he  spoice  of  generally,  and  to  show  that  the  answers 
which  he  gave  were  dictated  by  Mr.  Beecher. 

Judge  Neilson. — That  is  a  modification  of  the  question  put.  I  think 
that  view  is  correct.    Your  question  relates  to  all  the  persons  that  accosted  hiui. 

Mr,  Fullerton. — Certainly  it  does. 

Judge  Neilson. — The  question,  if  limited  to  those  whose  names  have 
been  given  by  .them 

Mr.  Fullerton. — Well,  they  are  legion,  sir. 

Judge  Neilson. — I  think  he  may  answer  as  to  all  those. 

Mr.  Erarts. — He  may  answer  whatever  Mr.  Beecher  said  to  him  concerning 
all  those. 

Judge  Neilson. — All  those,  sir. 

Mr,  Evarts. — Hut  uothing  else — of  his  own  movements,  of  his  mind,  and 
reasons. 

Judge  Neilson. — He  may  state  his  reasons,  provided  he  afterwards  com-, 
municated  it  to  Mr.  Beecher. 

Mr.  Ecdrts. — Well,  but  are  we  to  assume  that  he  did  ?  Your  Honor  has 
frequently  said  that  the  better  way  is  to  begin  with  what  he  did  communicate 
to  Mr.  Beecher. 

Judge  Neilpon. — Well,  we  have  some  evidence  on  the  subject  already  ? 

Mr.  Ecarts. — It  is  already  in. 

Judge  Neilson. — Yes;  now  as  applied  to  these  persons. 

Mr,  Ecarts. — We  don't  want  more  brought  in  unless  it  is  brought  in  le 
gitimately. 

Judge  Neilson.  —In  regard  to  these  persons  you  have  named. 

Mr.   Ecarts. — That  is,    whatever  passed  between  Mr.   Beecher    and  this 
witness  concerning  any  of  these  witnesses,  separate  from  what  is  already  intro 
duced,  I  suppose  might  be  legitimate  evidence;  but  that  is  not  the  point  of 
the  present  inquiry. 

Mr.  Fullerton. — What  object  had  you  in  view  in  replying  to  those  |>eople 
in  the  Province  Exchange  who  accosted  you  and  questioned  you  in  reference 
to  this  scandal  ? 

Mr.  Ecarts. — That  we  object  to. 

The  Witness. — To  give  Mr.  Beecher  a  character  for  purity. 

Mr.  Ecarts, — We  object. 

Mr.  Beach. — [To  the  witness.]     They  object.     You  should  not  answer. 

T/te  Witness. — I  beg  pardon. 

Mr.  Evarts. — Your  Honor  heard  the  question  ? 

JuD(JE  Neilson. — Yes,  sir,  I  admit  it,  and  you  take  an  exception. 

Q.  What  object  do  you  say  you  had  in  view  ? 

Judge  Neilson. — He  has  answered. 
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The  Witness, — I  have  nnswered. 

Q.  What  idea  did  you  meiin  to  convey  to  thfe8c  people  ? 

Mr,  Beach. — I  would  like  to  have  the  answer  read. 

[The  stenographer  read  the  answer  referred  to  as  f(»llowa:  **  To  give  Mr. 
Beech er  a  character  for  purity."] 

Q.  You  used  appropriate  language  for  that  ])urpose,  did  you  ?   A.  Yes,  sir. 

Mr.  Ev:irt8.—T\\ii\,  I  object  to.  The  words  that  he  used  are  the  words  to 
be  given  in  evidence. 

Judge  Neilson. — You  have  got  it. 

Mr.  Ecarts. — What  authority  is  there  to  ask  a  witness  to  state  evidence, 
and  then  ask  for  a  statement  by  the  witness  himself  that  he  used  words 
appropriate  ? 

Judge  Neilson. — As  he  understood  it. 

Mr.  Evarts. — I  understand  that;  but,  your  Honor,  how  does  it  become  a 
subject  of  evidence,  when  it  is  what  he  said  that  you  and  the  jury  must 
judge  of,  and  not  take  the  witness'  construction  ? 

Judge  Neilson. — We  will  take  it. . 

Mr.  Evarts. — I  move  to  strike  out  the  answer. 

Judge  Neilson. — Denied. 

Mr.  Emrts, — We  except. 

Judge  Neilson. — Proceed. 

Q.  What  passed  between  you  and  Mr.  Beecher  in  regard  to  what  you  said, 
or  what  you  were  to  say  to  any  persons,  who  catechised  you  on  the  subject  ? 

Mr.  Ecarts. — That  we  object  to,  as  they  have  examined  him  about  it. 

Judge  Neilson. — I  think  that  is  proper  if  applied  expredsly  to  any  of 
these  gentlemen  whom  you  have  named. 

Mr.  Emrts. — Undoubtedly.  If  they  will,  take  Mr.  Buck,  or  Mr.  Swan,  or 
Mr.  Baxter 

Judge  Neilson. — You  need  not  name  them. 

Mr,  Evnrts. — There  is  the  point,  if  your  Honor  please. 

Judge  NEn.soN. — You  Imve  named  them  all,  and  the  answer  of  the  witness 
should  be  applied  to  some  of  those  persons. 

Mr.  Evnrts. — Now,  if  your  Honor  please,  it  is  not  permissible  for  this 
witness  to  apply  the  past  evidence  argumentativoly  to  these  people.  That  is 
^w  affair.  What  Mr.  Beecher  said  to  him  he  has  already  testified  to.  Now, 
if  he  has  anything  more  that  Mr,  Beecher  said  to  him  concerning  these  par- 
ticular cases,  he  may  now  be  inquired  of  undoubtedly  upon  the  particular 
cases  having  been  brought  in  by  us.  But  that  is  not  the  effort.  The  effort 
is  not  to  give  any  new  act  concerning  Mr.  Beecher,  but  to  apply  by  the  wit- 
ness' argument  or  statement,  some  previous  statements  of  Mr.  Beecher  that 
were  general,  to  these  particular  circumstances. 

Judge  Neilson. — I  don't  know  whether  they  were  previous  and  general 
or  not. 

Mr.  Emrts. — I  ask  to  be  guarded  against  any  such  consequences.  If  each 
of  these  cases  can  be  put  to  the  witness,  and  it  is  said,  **What  did  Mr. 
Beecher  say  to  you  concerning  what  you  said  or  what  you  should  say  to  Mr, 
tiwan  ?  " — that  is  a  question,  possibly,  admissil>le. 
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JiTDOB  Neilson. — ^It  is  not  to  be  expected  that  the  witness  could  ha\egone 
to  Mr.  Beecher  and  said  to  him,  "I  had  a  conversation  with  A.  and  told  him 
80  and  so,  and  with  B.  and  told  him  so  and  so." 

Mr,  Evarts, — It  is  not  for  us  to  suppose  what  could  and  could  not  be  done. 
Judge  Neilson. — Mr.  Fullerton,  will  you  proceed  ?     I  think  there  is  a 
line  proper 

Mr.  Evarts,— There  is  a  limit,  if  your  Honor  please. 

Judge  Neilson. — No  doubt  there  is  a  limit.  [To  Mr.  Fullerton.]  You 
must  have  an  idea 

Mr.  FulUrton. — I  have  a  distinct  idea,  and  that  idea  is  shadowed  forth  in 
my  question. 

Judge  JSeh^son. — Go  on,  in  respect  to  any  of  these  persons  named  on  the 
cross-examination. 

[The  stenographer  read  the  question.] 

Q.  What  passed  between  you  and  Mr.  Beecher  in  regard  to  what  you 
said,  or  what  you  were  to  say  to  any  person  who  catechised  you  on  the  sub- 
ject ? 

Mr.  Etnrts. — That  we  object  to  as  recalling  what  has  been  already  testified 
to  on  the  subject. 

The  Witness. — Can  I  answer  it  ? 

Judge  Neilson. — Proceed. 

The  Witness. — I  remember,  sir,  having  said  to  Mr.  Beecher  that  I  had  been 
questioned  by  Mr.  Baxter  on  the  subject,  and  by  others  whose  names  I  do  not 
now  recollect,  and  that  I  had  undertaken  to  mislead  them,  by  stating  to  them, 
in  the  first  place,  that  if  the  storj'  was  true  it  was  infamous,  and  if  false  it 
was  diabolical;  that  if  his  life  was  not  an  answer  to  it,  I  did  not  choose  lo 
make  any,  that  I  did  not  think  it  was  necessary,  and  being  pressed  close  I 
had  denied  the  truth  of  the  criminal  intercourse  with  Mrs.  Tilton,  and  said 
he  was  a  pure  man.  And  he  thanked  me;  he  said  he  thanked  me  for  doing 
that;  and  he  said  there  was  only  one  way,  since  lying  was  necessary,  and  that 
was  to  lie  sublimelv. 

Q.  Do  you  recollect  the  conversation  had  with  Mr.  H.illiday  ?  A.  Yes,  I 
remember  that. 

Q.  What  was  that  conversation  ?  A.  The  purport  of  it  was  Mr.  Beecher 
was  a  guiltless  man.  This!  told  Mr.  Beecher:  That  I  had  undertakeu  to  tell 
Mr.  Halliday  it  was  a  shameful  proceeding  for  deacons  to  dig  into  a  scandal 
that  had  been  already  settled  amicably  between  the  parties,  and  Mr.  Beecher 
thanked  me. 

Q.  Do  you  recollect  the  letter  put  in  evidence  from  Mr.  Beecher  to  your- 
self, wherein  he  says,  in  substance,  **your  conversation  with  Mr.  Halliday 
was  quieting  ?"     A.  Yes;  I  saw  him  after  that  letter,  too. 

Q.  What  took  place  after  that  letter  ?  A.  He  spoke  of  the  letter,  and 
thanked  me  for  my  interview  with  Mr.  Halliday. 

Q.  Mr.  Halliday  was  the  Assis  ant  Minister  ?  A.  Yes,  sir.  Have  you  got 
the  letter  ? 

Q.  Your  interview  with  Mr.  Halliday  satisfied  him  ?  A.  It  satisfied  him. 
Something  of  that  sort.  • 
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Q.  What  did  Mr.  Halliday  question  you  about  ?  A.  Mr.  Halliday  asked 
me  about  the  stories  against  Mr.  Beecher  and  his  alleged  intercourse  with  Mrs. 
Tilt  on,  &c. 

Q.  Did  he  tell  you  his  object  in  making  those  inquiries  ?  A.  He  said 
something  about  a  deacon's  meeting;  I  don't  know  exactly  what  it  was. 

Mr.  Evarts, — This  has  all  been  given  in  evidence  before  on  the  direct. 

Judge  Neilbon. — You  have  called  out  the  conversation  with  Mr.  Halliday 
since. 

Mr.  EvarU. — That  is  this  witness'  conversation  with  Mr.  Halliday. 

Mr.  Beach. — You  asked  for  it. 

Judge  Neilson. — The  general  rule  is  that  counsel  shall  not  have  the 
witness  repeat  the  evidence  given  on  the  direct.     No  doubt  that  is  the  rule. 

Mr,  Beach. — Undoubtedly,  sir.  We  do  not  seek  to  do  that.  After  the 
interview  with  Mr.  Halliday  he  talked  with  Mr.  Beecher  about  it. 

Mr.  EtarU. — That  is  the  only  reason  you  got  it  in  before.  [Reading.] 
"What  was  the  subject  of  the  interview  ?  A.  The  subject  of  the  interview 
was — Mr.  Evarts. — Did  you  report  it  to  Mr.  Beecher  ?  Witness. — Oh  I  yes, 
sir,  I  talked  with  Mr.  Beecher  about  it  afterwards."  Then  Mr.  FuUerton 
went  on,  **Q.  What  was  the  subject  of  the  interview  between  you  and  Mr. 
Halliday  ?"  *    Ajid  then  he  goes  on  and  gives  the  whole  interview. 

Judge  Neilson. — You  are  correct,  if  what  you  refer  to  is  this  interview. 

Mr,  Ecarts, — Undoubtedly.     No  other. 

Judge  Nkilson. — The  counsel  must  accept  the  admonition. 

Mr.  FuUerton, — From  whom  do  I  understand  it  comes,  your  Honor?  I 
um  entirely  correct.  I  am  only  proving  something  that  grows  out  of  the  cross- 
examination,  referring  to  this  branch  of  the  examination ;  not  elicited  on  the 
direct. 

Judge  Neilson. — You  have  a  right  to  do  that. 

Mr.  Evarts. — My  objection  is,  it  is  not  that;  it  is  the  direct  examination 
reproduced,  out  of  which  the  cross-examination  grew,  that  he  is  now  inquir- 
ing about. 

Mr.  Beach. — We  proved  the  conversation  with  Mr.  Hnlliday,  and  we  are 
proving  it  was  repeated  to  Mr.  Beecher. 

Mr.  Evarts.— That  you  have  proved  also.  The  only  reason  you  proved 
your  conversation  with  Mr.  Halliday  was,  that  you  proved  that  it  was  re- 
peated to  Mr.  Beecher. 

Mr.  Beach. — Yes,  sir;  but  we  have  not  proved  what  Mr.  Beecher  said. 
You  (Mr.  Evarts)  did  not  read  that.  Mr.  Tracy  says  you  have  been  reading 
it.    You  read  what  passed  between  Mr.  Halliday  and  the  witness. 

Judge  Neilson. — If  my  memory  is  correct,  I  learn  now,  for  the  first  time 
that  after  this  interview  with  Mr.  Halliday,  Mr.  Beecher  approved  and 
thanked  him  for  what  he  said.     I  think  that  is  new  matter. 

Mr.  Evarts. — That  is  all  here  in  the  direct.  May  I  say  just  how  it  was; 
I  have  it  here;  **I  repeated  [it J  to  Mr.  Beecher,  and  Mr.  Beecher  thanked  me 
for  it."  t 

Mr.  FuUerton, — Look  at  the  letter  of  June  1st.     It  is  the  letter  marked 

*  See  p.  442,  ante,    f  See  p.  4^,  ante. 
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Exhiliit  D  43,  to  which  I  call  your  attention.     Do  you  recollect  writing  that  ? 
A,  Yes,  I  recollect  it ;  it  is  my  letter. 

Q.  I  call  your  attention  to  the  phrase:  **  You  can  stand  if  the  whole  cii^e 
were  published  to-morrow."  What  is  it  you  meant  by  that  expres- 
sion ? 

Mr.  EcarU. — That  I  object  to.     There  is  the  expression  in  plain  English. 

Judge  Neilson.—I  think  he  can  tell  what  it  refers  to.  I  do  not  think  he 
can  tell  what  it  means. 

The  Witness, — I  had  a  conversation 

Mr.  Ecarts. — The  question  here  is  whether  you  can  ask  the  witness  to  give 
the  c(mstruction  of  a  passage  which  is  very  good  English.  I  think  you 
can  not. 

Mr.  FuUerton. — You  can  not,  if  it  is  in  a  contract;  but  if  in  a  letter  written 
by  a  witness  on  the  stand,  who  has  no  interest  in  the  suit,  he  can  always  in- 
terj)ret  language  of  his  own  construction. 

Mr.  Evarts. — I  object  to  any  evidence  which  goes  to  interpret  this  plain 
language. 

JuDOE  Neilson. — I  so  rulc. 

Mr.  Ecarts.- -The  question  is  not  allowed. 

Judge  Neilson. — The  witness  writes  with  a  certain  intent,  certain  words, 
what  tlie  other  side  understand  according  to  the  fair  and  reasonable  interpre- 
tation of  what  is  written.     I  think  it  must  stand  in  that  way. 

Mr.  FuUerton. — This  letter  is  given  in  evidence,  not  for  its  effect  upon  the 
case,  but  for  the  purpose  of  affecting  the  witness  on  the  stand.  They  mean 
to  put  one  interpretation  on  it,  whereas  it  ought  to  receive  another. 

Judge  Neilson. — So  far  as  what  he  has  written  at  the  time,  that  speaks 
for  itself. 

Q.  Had  you  any  conversation  with  Mr.  Beecher  about  the  time  of  writing 
that  letter  ?     A.   Yes,  sir;  on  Sunday  night. 

Q.  When  was  that  letter  written  ?     A.   On  Sunday  morning. 

Q.   State,  if  you  please,  what  that  conversation  was  ? 

Mr.  Eoftrts.  —Ihis  not  that  been  gone  into  before  i 

Mr.  FnVerton. — No,  sir. 

Mr.  Ecarts. — Was  not  every  interview  gone  into  with  Mr.  Beecher  ? 

Jud(;e  Neilson. — lie  is  to  take  that  conversation  with  special  reference  to 
this  letter. 

Mr.  Evarts. — If  there  was  any. 

Mr.  FuUerton. — Yes,  sir. 

^fr.  Tkach. — Or  with  reference  to  that  expression,  that  he  could  stand  if 
the  whole  case  were  known,  «S:c. 

Mr.  EvartH. — Primarily,  every  interview  they  have  gone  into;  they  have 
no  right  to  inquire  into  it  except  in  reference  to  our  inquiries  concerning  it. 
The  introduction  of  this  letter  is  not  an  impiiry  of  ours  concerning  the  in- 
terview, and  if  everything  we  introduce  is  to  give  a  right  to  additional  state- 
ments and  interviews  that  have  already  been  passed  through  and  exhausted, 
why,  of  course,  it  is  idle  for  us  to  give  any  evidence. 

Judge  Neilson.- -Such  a  thing  might  happen,  as  that  evidence  might  be 
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given  on  your  part  tlmt  would  bring  something  to  the  mind  of  the  witness 
not  8ug«re8ted  or  inquired  about  before.     Go  on. 

Mr.  Fullerton. — State  the  conversation. 

Mr.  Evarts — I  object  to  this  general  referring  to  an  interview  already 
given  in  evidence. 

T/ie  Witness, — Mr.  Beecher  came  to  my  house  on  tlie  evening  of  the  Sun- 
dav  on  wliich  this  letter  was  written,  and  I  said  to  Mr.  Beecher.  *'  You  never 
give  me  any  strength  at  all.  K  I  was  to  follow  you  my  hands  would  drop 
useless.  You  give  me  no  courage ;  you  give  me  no  hope.  Whenever  there 
is  an  emergency  to  face  in  the  matter,  whether  it  is  easy  or  whether  it  is 
hard  to  meet,  you  drop;  you  don't  suggest  any  way  out.  Now,  if  you  wero 
to  express  to  your  congregation  the  contrition  which  you  have  expressed  to 
me  in  consequence  of  your  intercourse  with  Mrs.  Tilton,  they,  in  my  opinion, 
would  forgive  you  and  you  could  stand.  I  don't  see  any  necessity  for  the 
hopelessness  of  your  letter  this  morning.  It  is  nothing  but  discouragement. 
And  that  is  what  I  meant  by  the  expression  '  You  can  stand  if  the  whole 
case  were  known.' " 

Q.  What  reply  did  he  make  to  that  ?  A.  He  considered  tliat  the  card 
that  was  published  on  the  morning  of  June  2d 

Judge  Neilson. — Did  he  make  any  verbal  reply  then  and  there  ?  A.  He 
said  he  could  not  feel  hope:  he  was  hopeless.  He  could  not  help  expressing 
his  feeling.  That  was  the  substance  of  what  he  said,  and  he  said  he  came  to 
me  for  strength.     That  is  what  he  came  for,  he  said. 

Mr.  Tracy. — Did  he  say  that  more  than  once  to  you  ?  A.  Yes,  sir ;  many 
times. 

Q.  Did  he  ever  say  that  to  you  of  a  Sunday  evening  on  his  way  to 
church  ?  A.  This  was  Sunday  evening;  I  am  talking  about  this  Sunday 
evening. 

Q.  What  did  ho  say  on  one  occasion,  or  more  than  one  occasion,  of  the 
meeting,  when  he  was  on  his  way  to  church,  when  he  would  stop  at  your 
house  ? 

Mr.  Evarts. — Is  this  not  something  we  have  gone  into. 

JuDOE  Neilson. — Counsel  ought  not  to  repeat  what  has  been  gone  into;  I 
hope  he  won't. 

Mr.  Evarts. — The  question  is  not  whether  it  is  a  repetition  of  what  was 
said.  The  question  is  whether  it  is  a  recurrence  to  a  subject  that  he  went 
through  ^ith,  which  is  not  lawful  except  in  connection  with  something  wo 
have  showu  on  cross-examination. 

Mr.  FulUrton. — It  is  not  a  recurrence  to  a  subject  which  has  been  gone 
through  with. 
.    Judge  Neilson. — Go  on. 

The  Witness. — He  used  that  expression,  or  the  substance  of  it,  to  me  very 
often  on  Friday  evenings,  before  going  to  his  prayer-meeting,  and  on  Sun- 
days, and  on  various  days  of  the  week;  I  don't  recollect  the  particular  days. 

Q.  What  was  the  expression  ?     A.  On  which  evening— on  this  evening  ? 

Q.  No,  that  we  have  got ;  on  the  other  evenings  ?  A.  He  said  he  wanted 
to  get  help  and  courage  enough  to  face  his  people.  * 
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Q.  Did  yon  relate  on  yonr  cross-examination  all  that  occurred  between 
you  and  Charles  Storrs,  when  you  went  to  see  him  in  reference  to  the  report 
which  the  committee  contemplated  ?  A.  I  did  not  relate  the  whole  of  that 
— ^the  cause  of  it,  and  all  about  it.* 

Q.  I  want  you  to  relate  all  the  conversation  between  yourself  and  Charles 
Storrs,  if  you  did  not  relate  it  on  your  crosj*-examination  ?  A.  I  told  Charles 
Storrs,  as  near  as  I  can  recollect,  that  when  I  w«s  at  Lowell,  Gen,  Batler  read 
to  me  from  the  Boston  papers  that  the  committee  were  not  going  to  cross- 
examine  me,  and  that  I  had  telegraphed  my  partner,  Mr.  Woodruff,  to  see 
Mr.  Sajje,  and  tell  him  that  I  should  be  in  New  York  the  next  morning  for 
cross  examination ;  that  I  had  telegraphed  Mr.  Woodruff  to  have  bim  (Charles 
Storrs)  come  to  see  me,  and  I  presumed  that  he  was  there  in  answer  to  that 
dippatch,  and  I  said  to  Mr.  Storrs:  **Mr.  Storrs,  Mr.  Beecher  has  confessed 
to  me,  in  the  presence  of  another,  adultery  with  a  woman  other  than  Mrs. 
Tilton.  My  counsel  deems  it  necessary  that  the  papers  and  statement  which  I 
made  to  him  ccmcerning  that  event  should  go  into  the  statement  which  I  am 
about  to  make.  I  understand  your  brother  is  a  member  of  this  investigating 
committee.  I  want  to  say  to  you  that  I  would  like  to  have  you  see  your 
brother,  and  not  have  him  sign  that  report  until  I  have  had  an  opportunity 
to  be  cross-examined  upon  the  statement  which  I  have  published.  I  want 
you  to  particularly  put  it  upon  that  ground,  namely,  that  I  don't  want  to  have 
him  sign  that  report  until  I  have  had  an  opportunity  to  be  cross-examined  by 
the  committee,"  and  Mr.  Storrs  said  to  me,  **I  suppose  you  refer  to  a  lady," 
&c.,  mentioning  her  name,  and  I  said,  **Ido  not  mention  any  namea.  My 
disposition  is  not  to  hurt  anybody.  I  h»ve  sent  for  you  as  a  friend  to  come 
here  for  the  purpose  which  I  now  explain  to  you,"  and  that  is  what  I  said  to 
Charles  Storrs,  as  near  as  I  can  remember. 

Q.  Did  you  say  anythinj^  on  this  subject,  to  this  effect,  that  your  cross- 
examination  would  do  away  with  the  necessity  of  publishing  a  statement  t 
A.  Yes,  sir;  I  said  something  of  that  SDrt  to  him,  substantially  that;  I  said 
to  Charles  Storrs  that  Mr.  Beecher  had  mentioned  the  woman'd  name,  and  he 
did. 

Mr.  Eoartx. — That  last  is  not  good  evidence. 

The  Witness. — I  don't  know  wliether  it  is  or  not. 

Mr,  Evtirts. — It  is  not  without  the  inquiry,  and  the  witness  is  not  to 
volunteer  evidence. 

Judge  Neilson. — I  don't  know  that  he  intends  to  volunteer. 

Mr,  Evarts. — I  didn't  say  he  was  intending  to  volunteer. 

Judge  Neilson. — I  think  that  last  statement  should  be  struck  out. 

Mr.  Beach. — Not  the  whole  of  it. 

Judge  Neilson. — The  statement  that  Mr.  Beecher  mentioned  the  lady's 
name. 

Mr.  Evarts. — That  is  within  your  Honor's  allowance,  but  the  witness  went 
on  to  state,  **  and  he  did,"  &c. 

Judge  Neilson. — Strike  that  out. 

Q.  Was  what  you  said  to  Charles  Storrs,  true  ?    A.    Absolutely  tme. 
*  See  cross-examination  in  refereucti  to  Charles  Storrs,  p.  786,  ante. 
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Mr.  Ecarts, — That  I  object  to.  They  can  not  give  evidence  in  that  way, 
by  asking  a  man  if  what  he  told  him  on  a  subject  was  true. 

JoDOB  Nbilson. — I  rule  that  out.  Your  comprehensive  statement  would 
get  in  that  what  Ibis  witness  said  to  this  third  person  was  true.'" 

Mr.  Fullerton, — No;  was  it  true  that  Mr.  Beecher  made  that  statement  to 
him,  not  that  >Ir.  Beech er's  statement  was  true. 

JUDOB  Nbilson. — No. 

Mr.  Fallerton. — I  would  like  to  show  that  what  the  witness  said  to  Mr. 
Storrs  was  true. 

Judge  Nbci.bon. — ^It  is  not  material  to  us  at  all. 

Mr.  FuU^rton. — In  your  cross-examination  you  stated  that  Mr.  Tilton  told 
you  his  wife  had  been. before  the  Committee,  and  that  he  had  left  the  house. 
What  else  did  he  state  to  vou  in  that  conversation  ?  A.  That  his  wife  had 
been  befoie  the  Committee,  and  that  he  had  left  the  house. 

Q.  That  he  had  left  the  house  in  consequence  of  it,  I  understood  you  to 
aay  ?  A.  Yes,  sir,  it  was  in  consequence  of  his  wife  having  been  before  the 
committee,  and  he  said  that  he  should  never  go  back  to  it. 

Q.  Give  us  the  whole  conversation. 

Mr.  Evarts. — That  depends  on  whether  it  relates  to  this  subject. 

Judge  Neilson. — A  subject  you  introduced. 

Mr,  Ecarts, — We  prove  the  single  fact  that  he  left  the  house,  and  that  he 
told  him  so,  and  that  he  advised  him  to  go  back. 

Judge  Neilson. — Is  not  the  rest  of  the  conversation  material? 

Mr.  Evarts, — If  it  related  to  other  matters  ? 

Judge  Nbilson. — No,  if  it  related  to  this  matter. 

Mr,  Eoarts. — If  it  related  to  his  leaving  and  going  back. 

Judge  Neilson. — If  it  related  to  the  subject-matter  of  the  conversation. 

Mr.  Evarts. — ^Your  Honor  sees  that  if,  under  cover  of  that,  a  narrative  of 
conversations  of  what  passed  between  Mr.  Tilton  and  his  wife,  in  general,  re- 
lating to  this  matter  of  controversy,  is  to  be  introduced,  it  is  a  very  different 
inquiry. 

Judge  Nbilson. — The  general  proposition  is  that  you,  having  introduced 
part  of  the  conversation,  he  can  call  for  the  rest. 

Mr.  Evarts. — All  that  relates  to  that  subject,  I  apprehend,  and  nothing 
more.  If  in  the  same  interview,  they  go  on  and  talk  of  other  matters  we  have 
not  introduced,  it  is  not  competent. 

Mr,  Beach, — We  do  not  differ  with  the  counsel  in  regard  to  the  rule. 

Mr,  Fullerton, — Not  at  all.  The  gentleman  is  making  objections  before 
the  questions  are  asked. 

Mr.  Evarts, — The  questions  are  general,  and  the  disposition  of  the  witness 
is  to  answer  freely. 

Mr,  Fullerton, — I  am  glad  to  hear  the  gentleman's  good  opinion  of  him. 

Mr.  Evarts. — That  is  so. 

*  In  Wiggin  v.  Plumcr  (11  Foster  [N  H.]  251)  it  was  held  that  when  there  is 
testimony  that  a  witness  has  made  extra-judicial  statemectB  iuconslBtent  with  his 
testimony  on  a  point  not  material,  it  is  not  admissible  to  corroborate  his  testi- 
mony on  that  point  by  proving  Mio  fact  to  have  l>een  as  testified  to.  The  fact 
being  immaterial,  which  accuuni  is  true,  is  not  relevant  to  hiii  credibility. 
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Mr,  Fullerton. — Answer  the  question. 

The  Witness. — He  said  he  had  told  his  wife  that  he  had  not  knowD  of  the 
appointment  of  the  committee,  and  she  had  not  told  him  that  she  was  ffoing, 
and  he  didn't  want  her  to  go  to  any  committee  without  consultin*?  him  and 
letting  him  know  slie  was  going,  and  he  didn't  like  that  sort  of  conduct. 
That  Wis  substantially  the  point. 

Q.  Did  he  state  whether  or  not  he  was  informed  of  the  substance  of  her 
statement,  or  that  he  was  ignorant  of  it  ?  A.  He  did  not  know  anything 
about  it. 

Q.  He  did  not  know  anything  about  it  ?     A.  No,  sir. 

Q.  Did  he  state  in  that  conversation  when  he  first  heard  of  the  appoint- 
ment of  the  committee  ?  A.  I  think  he  stated  that  that  was  the  first  he  had 
heard  of  it.  I  do  not  recollect  distinctly  about  that;  I  think  that  is  what  he 
said — that  he  had  not  heard  of  it  before  that. 

Q.  Do  you  recollect  when  this  conversation  took  place  ?  A.  It  took  place 
during  the  week  of  the  5th  of  July,  I  think;  between  the  5th  and  the  12th 
of  July,  I  think. 

Q.  Do  you  know  how  soon  it  was  after  Mrs.  Tilton  had  been  before  the 
committee  ?     A.  How  soon  it  was  after  what  ? 

Q.  After  Mrs.  Tilton  had  been  before  the  committee  ?  A.  I  think  she 
had  been  before  the  committee  that  day — the  evening  on  which  he  saw  her, 
if  my  recollection  serves  me  right. 

Q.  [Handing  paper  to  witness.]  I  now  put  in  your  hand  Exhibit  D  45 
[p.  728  ante]^  which  is  the  proposed  report  of  Mr.  Tilton,  in  his  handwriting. 
From  whom  did  you  i-eceive  that  ?       A.  I  think  from  Mr.  Tilton. 

Q.  What  did  he  say  in  regard  to  it  at  the  time  he  gave  it  to  you  ? 

Mr,  EvarU. — That  we  object  to,  if  your  Honor  please — whatever  he  said 
concerning  the  use  of  it,  or  whatever  was  to  be  done  with  it.  If  that  is  in- 
troduced by  us,  why,  that  is  all  very  well.  A  discussion  on  the  subject  be- 
tween these  two  gentlemen,  because  we  have  proved  an  act  of  Mr.  Tilton 
with  the  paper,  does  not  seem  admissible. 

Mr.  Fullerton. — Of  course,  we  have  a  right  to  show  what  Mr.  Tilton  said 
when  he  passed  the  document  over.  Your  Honor  understands  perfectly  well 
that  in  that  period  of  the  history  of  this  scandal,  they  were  doing  a  great 
many  dilTercnt  things  for  the  purpose  of  concealing  from  the  world  the  truth, 
and  this  was  (me  of  the  schemes  for  that  purpose,  that  was  to  patch  up  and 
gloss  over  this  whole  affair.  It  was  for  the  purpose  of  saving  his  wife  and 
children  that  this  was  got  up. 

Judge  Nkilson, — I  think  you  are  confined  to  anj  conversation  he  had 
with,  or  in  the  presence  of,  or  that  was  brought  to  the  knowledge  of  Mr. 
Beech  er. 

Mr.  Fullerton. — I  don't  want  to  imitate  the  counsel  on  the  other  side,  by 
arguing  a  question  after  it  is  decided;  but  I  ask  your  Honor  to  consider,  for 
a  single  moment,  that  I  am  now  trying  to  prove  what  Mr.  Tilton  said  at  the 
time  of  the  actual  handing  of  that  paper  to  Mr.  Moulton. 

The  Witness. — Mr.  Tracy  was  a  party  to  it,  and  he  said  he  represented  Mr. 
Beecher. 
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Mr.  Evarts. — Mr.  Beecher  was  no  party  to  this  conversation. 

Mr,  Beach, — Counsel  on  the  other  side  conceded  we  had  a  right  to  show 
what  Mr.  Til  ton  said  as  to  the  paper,  and  what  was  to  be  done  with  it. 

Judge  Neilson. — Instructions,  of  course. 

Mr,  Evarts. — That  is,  instructions  as  to  that  paper;  but  not  conversations 
concerning  its  contents. 

Mr,  Beach, — Not  concerning  its  contents.  We  are  not  going  to  ask  any- 
thing in  regard  to  its  contents;  but  if  I  hand  your  Honor  a  certain  paper,  with 
a  request  to  do  a  certain  thing  with  it,  for  a  certain  purpose, — is  not  that  di- 
rection evidence  ? 

Judge  Neilson.— Yes,  sir. 

Mr.  Eoarts. — If  I  say,  **I  give  you  that  paper  to  give  it  to  Mr.  Beecher" 

But  to  S'<y,  **I  give  it  to  you  for  the  purpose  of  deceiving  him," that 

is  not  an  admissible  conversation. 

Mr,  Beach. — I  say  it  is.  I  give  you  a  paper,  and  I  say,  **I  want  you  to  use 
that  paper  in  a  particular  way,  for  a  particular  purpose." 

Judge  Neilson. — That  you  may  show. 

Ml',  Ecarts. — That  is  to  be  shown  against  them,  and  not  in  favor  of  them. 

Judge  Neilsoj^. — That  is  to  be  seen  how  that  will  be. 

Mr.  Evarts — We  could  show  that  if  we  saw  fit.  We  proved  their  action, 
and  then  they  endeavor  to  explain,  by  words  that  passed  between  them,  their 
action,  which  we,  by  way  of  cross-examination,  can  prove,  because  we  affect 
them  witli  what  they  say;  but  they  can  not  affect  themselves  as  towards  us, 
with  what  passed  between  them. 

Mr.  Btach, — Let  me  put  an  illustration  to  your  Honor.  I  consider  this 
rule  of  some  practical  importan(!e,  and  I  pledge  myself  to  furnish  to  your 
Honor  authorities  sustaining  tlie  proposition  which  I  submitted  a  while  ago, 
that  wherever  the  act  of  any  party  is  given  in  evidence  his  declaration  ac- 
companying that  act  is  admissible  to  explain  or  to  qualify.  It  is  a  general 
and  fundamental  proposition  of  evidence;  and,  suppose,  if  the  gentleman's 
doctrine  was  applied  to  all  the  various  circumstances  which  arise  in  a  court  of 
justice — suppose  a  man  was  indicted  for  striking  me — Mr.  Evarts  comes  to  me 
and  delivers  a  blow  in  my  face,  and  at  the  instant  of  delivering  that  blow  he 
accuses  me  of  having  injured  hun  in  some  form.  Ue  gives  the  motive  and 
the  purpose  with  which  he  delivers  that  act.  Can  that  act  bo  proved  against 
Mr.  Evarts,  without  permitting  him  to  give  the  declaration  accompanying  the 
act,  showing  the  motive  and  the  purpose  ?  Suppose  he  said  to  mo,  **Mr. 
Beach,  you  have  assaulted  me,  or  you  have  circulated  infamous  slanders 
against  me  or  my  family,"  may  not  that  be  given  in  evidence  to  characterize 
the  transaction  ?  And  who  ever  heard  that  declarations  accompanying  an 
act  given  in  evidence  against  a  party  or  a  witness  can  not  be  given  for  the 
purpose  of  explaining  the  circumstance  and  the  motive  which  is  to  qualify  and 
characterize  the  transactions  ?  What  is  the  meaning  of  the  rule  of  law  that  what 
happens  upon  a  particular  occasion  may  be  given  in  evidence  as  a  part  of  the 
res  ifestCB^  whether  they  are  acts  or  declarations  ?  Anything  which  is  materia] 
to  be  proved,  may  be  proved  by  the  accompanying  and  surrounding  circum- 

9taiices. 
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Judge  Neilson. — Material  to  the  act  ? 

Mr,  Beach. — Certainly,  your  Honor,  material  to  the  act. 

Judge  Neilson. — I  think  you  agree  about  that.     Proceed,  Mr.  FuUerton. 

Mr.  EvarU. — ^Let  me  say  this:  My  learned  friend  puts  to  you  a  case  which 
is  within  the  recognized  rules  of  evidence,  although  the  case  otherwise  is  not 
a  supposable  one,  either  that  he  should  have  given  me  an  offense,  or  that  I 
should  have  struck  him  in  the  face.  But  I  deliver  the  blow,  and  at  the  same 
time  say  something  as  accompanying  the  act,  to  the  man  to  whom  the  blow 
is  given,  what  is  said  being  affixed  to  the  blow.  That  is  a  spoken  act.  That 
i&  not  hearsay.     That  is  a  part  of  the  blow;  but  here  the  point  is 

Judge  Neh^son. — It  goes  to  the  question  of  malice. 

Mr.  Ecarts. — It  is  a  part  of  the  blow.  It  is  a  spoken  act.  Some  con- 
fusion, no  doubt,  arises  in  lawyers'  discussions  about  hearsay  evidence  that 
that  comes  by  word  of  mouth  in  connection  with  the  act;  but  your  Honor  is 
familiar  with  the  distinction  that  our  learned  friend  has  given.  But  here  we 
give  a  paper  as  used  in  a  certain  way,  to  wit,  a  paper  written  by  Mr.  Tilton, 
and  brought  by  Mr.  Moulton  from  Mr.  Tilton,  and  proposed  in  a  subsequent 
conversation  to  be  read  before  the  council.  We  have  a  right  to  show  that 
Mr.  Tilton  did  take  the  paper.  Now,  if  he  gave  instructions  to  take  the 
paper,  and  lay  it  before  the  council,  or  carry  it  to  Mr.  Beecher,  that  is  a  part 
of  the  act  of  delivering  it  to  him;  it  comes  within  the  spoken  acts,  but  this 
question  is  large  enough  to  draw  out,  and  so  I  suppose,  is  intended  to  draw 
out  a  larger  line  of  mere  heresay  evidence,  to  wit,  conversations  between  Mr. 
Moulton  and  Mr.  Tilton,  with  which  Mr.  Beecher  can  not  be  affected. 

Judge  Neilson. — That  distinction  must  be  observed.*  Go  on,  Mr.  Ful- 
lerton. 

3fr.  FuUerton. — When  anything  comes  out  that  is  an  infraction  of  the 
rule,  counsel  can  raise  his  objection. 

Mr.  Eoarts. — We  have  a  right  to  have  questions  properly  framed. 

Mr.  F'dlerton. — The  court  says  the  question  is  proper.    I  repeat  the  question. 

♦Compare  People  v.  Davis,  56  N.  Y.  95  (1874,  opinion  by  Qrover.  J.).  This 
was  a  criminal  prosecution  for  advising  the  procuring  of  an  abortion,  which 
produced  death.  "  The  counsel  for  the  accused  excepted  to  the  ruling  of  the 
court  admitting  evidence  of  the  statement  of  the  deceased,  in  the  absence  of  the 
accu.sed,  a.s  to  what  was  done  at  the  doctor's  office  upon  the  occasion  of  a  ride 
she  look  with  him.  This  ruling  is  sought  to  be  sustained  upon  the  ground,  first, 
that  it  was  part  of  the  res gesUv  ;  and  second,  that  it  was  competent  as  the  act  or 
declaration  of  a  co-conspirator,  while  engaged  in  the  purpose  of  the  conspiracy. 
The  case  shows  that  the  deceased,  in  company  with  tlie  prisoner,  left  her  resi- 
dence, in  his  buggy,  and  was  absent  several  hours  ;  that  he  brought  her  back, 
and  she  came  into  the  house  ;  that  the  prisoner  did  not  come  in  ;  that  immedi- 
ately after  she  came  in,  in  answer  to  inquiries  from  her  stepmother,  she  made 
the  statement  in  question,  telling  what  had  been  done  by  the  doctor  at  his  office, 
and  how  he  did  it,  and  exhibited  certain  medicine  which  she  said  the  doctor  gave 
her,  and  stated  what  he  told  her  as  to  taking  it  when  her  pains  came  on.  In 
this  case  th(»  thing  done,  or  res  gesta,  was  at  the  doctor's  office  in  another  town; 
and  it  is  t'\^:tr  iliat  its  narration  by  the  deceased  was  no  part  of  that  thing.  Any- 
thin/2:  said  arvompanyinff  the  performance  of  an  act,  explanatory  thereof,  or 
showing  its  purj)oae  or  intention,  when  material,  is  competent  as  a  part  of  the 
act.  (1  Greail&ftfs  Evidence,  122,  ^g  108,  lOBri.  109,  and  notes*.)  But  when  the 
declarations  offered  are  merely  narratives  of  past  occurrences  they  are  incompe- 
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Mr,  Evarts. — What  is  the  question  ? 

Judge  Neilbon. — Let  the  stenographer  read  it. 

[The  stenographer  read  the  question.] 

Mr.  Evarts. — I  understand  your  Honor's  instruction  is,  what  is  to  be  done 
with  the  paper  ? 

Judge  Nkilson. — What  he  said  in  regard  to  it — the  paper. 

Mr.  Etarts. — That  will  cover  its  contents.  I  object  to  the  question,  if 
your  Honor  please,  and  you  will  please  note  my  exception. 

The  Witney. — Mr.  Tilton  s;iid  to  me,  in  accordance  wi'h  the  consultation 
that  had  taken  place  the  night  before  between  Gen.  Tracy,  himself  and  my- 
self, that  he  had  gone  home  and  that  he  had  dictated  in  part  to  Elizabeth  a 
statement  for  the  committee  to  sign,  which  he  had  copied,  and  which  he 
handed  to  me.  This  was  the  document,  I  believe,  that  he  handed  to  me,  and 
I  subsequently 

Judge  Neilson. — Did  he  tell  you  what  to  do  with  it  ? 

The  Witness. — He  said  it  was  a  report  for  the  committee,  in  accordance  with 
the  consultation,  and  I  saw  Mr.  Tilton  and  Mr.  Tracy  subsequently  together, 
and  Mr.  Tilton  read  this  to  Mr.  Tracy,  or  Mr.  Tracj 

Mr.  Evarts.— We  object  to  this.     Mr.  Tracy  is  not  Mr.  Beecher. 

Judge  Neilson. — The  mere  act  of  reading  it,  I  think,  is  correct. 

Mr,  Evarts. — If  read  between  Mr.  Tilton  and  Mr.  Moulton  it  would  not 
be  evidence.  If  read  between  Mr.  Tilton,  ^r.  Moulton  and  a  third  person  it 
would  not  be  evidence.    'If  it  was  with  Mr.  Beecher  it  would  be. 

Judge  Neilson. — He  has  answered  your  question.  That  last  part  should 
be  struck  out. 

Q.  What  did  you  do  with  that  statement  you  now  hold  in  your  hand  ?  A, 
I  kept  it. 

Q.  It  was  not  used  ?     A.  No,  sir. 

Q.  At  that  time  had  either  Mr.  Tilton  or  Mr.  Beecher  been  before  the 
committee  that  you  know  of  ?  A.  No,  sir,  I  think  not  at  that  time ;  not  to 
my  knowledge  at  all. 

Q.  Did  you  have  any  conversation  with  Mr.  Beecher  in  regard  to  that 
proposed  report  ?  A.  I  don't  recollect  whether  in  regard  to  this  one;  I  think 
I  alluded  to  this  report  in  the  conversation  with  him  in  his  house. 

Q.  In  what  way  did  you  allude  to  it  ?  A.  I  think  I  told  Mr.  Beecher, 
during  the  week  of  the  12th  of  July,  that  Mr.  Tilton  had  prepared  a  state- 
ment. 

tent.  (Id.  §  110.)  That  is  precisely  this  case.  The  declarations  ^iven  in  evi- 
dence wer«  a  mere  statement  of  what  had  been  done  at  the  doctor's  office,  and 
not  any  ])art  of  what  was  then  done,  and  therefore  no  part  of  the  res  gestiH." 

In  Wiggin  v.  Plumer  (11  Foster  [N.  II.]  251),  which  was  an  action  on  a  note, 
defense  being  that  it  was  forged,  plaintiff,  to  explain  the  dirty  condition  of  tho 
paper,  gave  evidence  that  it  was  in  a  trunk  which  robbers  took  from  his  house, 
and  emptied  in  his  barn  ;  where  ho  found  it  after  the  lapse  of  months.  Held, 
that  an  offer  to  prove  what  he  said  about  the  note,  while  searching  the  trunk 
when  found,  was  properly  excluded.  What  he  said  about  the  search,  was  part 
of  the  res  gestce,  and  would  have  been  admissible  if  offered,  but  what  he  may  have 
narrated  about  the  notes  while  searching,  was  incompetent.  See  also  Insurance 
Vompany  v.  MosUy  (8  Wallace,  397). 


804  TESTIMONY    OF    F,    D,     MOULT  ON.  [16th  Day. 

Mr.  EtarU, — That  is  a  direct  examination  that  has  heretofore  been  gone 
into. 

Mr,  Beach. — ^Not  in  regard  to  this  witness. 

Mr.  FuUerton. — This  report  is  introduced  by  the  other  side.  We  now 
learn  of  it  for  the  first  time  on  cross-examination. 

Mr.  Evarts. — Not  at  all. 

Mr.  FuUerton. — We  learn  its  contents  for  the  first  time. 

Mr.  Evarts. — I  think  you  had  the  paper  in  your  hand,  and  that  was  the 
long  statement,  and  you  put  in  the  short  one,  and  the  witness  talked  about 
the  long  one  and  the  short  one. 

The  Witness. — ^I  didn't  have  the  long  one  with  me  when  I  went  to  see  Mr. 
Beecher. 

Mr,  FuUerton. — It  was  put  in  evidence  on  the  cross-examination,  for  the 
first  time. 

Judge  Neilson. — ^We  will  take  the  statement. 

Q.  In  v\hat  way  did  you  allude  to  that  statement  in  your  conversation 
with  Mr.  Beecher  ? 

Mr.  Evarts. — I  object. 

Mr.  Beach. — Go  on. 

The  Witness. — You  told  me  not  to  go  on,  Mr.  Beach,  when  there  was  an 
objection. 

Mr.  Beach. — ^I  now  say  you  may  go  on. 

The  Witness. — I  tx)ld  Mr.  Beecher,  during  the  week  of  July  12th,  that  Mr. 
Tilton  had  consultations  with  Gen.  Tracy  and  myself,  in  which  Gen.  Tracy 
had  pictured  to  Mr.  Tilton  the  interview  that  his  wife  had  with  the  commit- 
tee ;  that  Mr.  Tilton  had  prepared  a  statement. 

Mr,  Evarts. — I  submit,  your  Honor,  that  that  precise  conversation  was 
given  before.* 

Judge  Xeilson. — It  may  not  have  appeared  before  that  it  related  to  this 
very  report. 

Mr.  Evarts. — This  very  remark 

Judge  Neilson. — Go  on. 

The  Witness. — That  he  had  prepared  this  report,  and  that  if  it  had  not 
been  for  Mrs.  Tilton's  having  left  the  house,  and  the  publication  of  his  cor- 
respondence with  the  committee,  that  this  thing  would  probably  have  been 
accepted,  because  Mr.  Tracy  had  told  Mr.  Tilton  that  he  thought  he  could 
get  substantially  this  adopted  by  the  committee.  That  is  as  near  as  I  can 
recollect  the  conversation  C(mecrning  this  statement. 

Q.  What  reply  did  he  make  ?  A.  I  don't  recollect  what  his  reply  was. 
It  was  at  that  point  that  I  showed  him  the  short  statement  which  I  had  in 
my  pocket. 

Q.  Some  importance  has  been  attached  to  the  portrait  of  Mr.  Beecher  that 
was  once  hung  in  your  house  and  has  been  taken  down.  I  will  ask  you  a 
single  question  in  regard  to  it.  Where  did  that  portrait  hang  when  you  first 
put  it  upon  the  wall— Mr.  Beecher's  portrait?  A.  It  hung  in  my  parlor  ia 
Uemsen  street,  on  the  wall. 

*  See  p.  461,  anU, 
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Q.  Where  did  it  come  from  ?    A.  It  came  from  Mr.  Tilton's. 

Q.  When  ?    A.  I  don't  recollect  the  date  when. 

Q.  About  what  time  ?    A.  I  should  think  some  time  in  1871. 

Q.  How  long  did  it  hang  in  that  place  ?  A.  It  hung  there  until  Mr. 
Page's  portrait  came  there,  a -few  months  ago. 

Q.  Then  it  was  taken  down,  and  Mr.  Page's  put  in  its  place  ?  A.  Tes, 
sir. 

Q.  What  was  done  with  Mr.  Beecher's  ?  A.  Put  up-stairs,  on  the  mantel- 
piece. 

Q.  Preserved  ?  A.    Yes,  sir, 

Q.  In  good  condition  ?  A.  Oh  I  yes,  sir.  Standing  along  side  of  an  en- 
graving of  Cupid  and  Psyche. 

Jf;.  Evarts. — I  ask  that  this  be  stricken  out. 

Judge  Neilsox. — Yes,  strike  that  out. 

Mr,  Eoarts. — I  ask  your  Honor  to  state  to  the  witness,  who  does  not  yet 
seem  to  have  learned  that  such  observations  are  entirely  improper  and  un- 
called for. 

The  Witness, — I  understood  Mr.  Fullerton  asked  me  where  it  was,  and  I 
told  him.     I  didn't  mean  to  be  vulgar  or  abrupt,  only  to  be  specific. 

Q.  You  were  asked  in  regard  to  the  notes  that  were  given  by  Mr.  Tiltcm 
to  the  various  subscribers  to  the  stock  of  The  Golden  Age.  [Handing  papers 
to  witness.]  Look  at  the  four  papers  which  I  now  show  you,  and  say  whether 
they  are  the  notes  which  you  alluded  to  ?     A.  Yes,  sir;  those  are  the  ones. 

Q.  Whilst  counsel  are  examining  those  notes,  I  will  show  you  a  letter,  and 
ask  you  whether  that  is  the  letter  accompanying  the  return  of  the  notes  ?  A. 
Yes,  sir. 

Q.  [Handing  paper  to  witness.]  Look  at  the  other  paper  now  shown  you, 
and  say  whether  that  accompanied  them  or  preceded  them  ?  A.  Yes,  sir; 
this  is  the  note  that  accompanied  them. 

Mr,  Fullerton, — I  offer  the  notes  in  evidence. 

"  New  York,  Sept.  15th,  71. 
"$1,500.    For  value  received,  I  promise  to  pay  Francis  D.  Moulton   fifteen 
hundred  dollars  with  interest  at  rate  of  seven  per  cent,  per  annum  the  payment 
of  principal  and  interest  to  be  contingent  upon  the  success  of  '  Ttie  Oolden  Age,* 
of  which  newspaper  I  am  the  sole  editor  and  proprietor. 

"  Theodore  Tilton." 
[Note  marked  "Exhibit  No.  58."] 

"  New  York,  Sept.  15,  71. 
"$1,500.     For  value  received   I   promise  to  pay  Franklin  Woodruff  fifteen 
handred  dollars  with  interest  at  rate  of  seven  per  cent,  per  annum  the  pay. 
ment  of  principal  and  interest  to  be  contingent  upon  the  success  of  •  TJie  Golden 
Age  '  of  which  newspaper  1  am  the  sole  editor  and  proprietor. 

"  Theodore  Tilton." 
[Note  marked  "  Exhibit  No.  59."] 

"  New  York.  Sept.  15th,  1871. 
*'  $750.     For  value  received  I  promise  to  pay  John  C.  Southwick  seven  hun- 
dred and  fifty  dollars  with  interest  at  rate  of  seven  per  cent  per  annum  the  pay- 
ment of  principal  and  interest  to  be  continsrent  upon  the  success  of  *  The  GMen 
Age  '  of  which  newspaper  1  am  the  sole  editor  and  proprietor. 

•*  Theodore  Tilton." 
;  \..te  marked  "  Exhibit  No.  60."] 
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"  New  York,  Sept.  15tli  1871. 
"$750.     For  value  received  I  promipe  to  pay  Jacksun  S.  Schultz  seven  hun- 
dred and  fifty  dollars,  with  interest  at  the  rare  of  seven  per  cent,  per  annum — 
the  payment  of  principal  and  interest  to  be  continirent  u)>on  the  success  of  The 
Golden  Age,  of  which  newspaper  I  am  the* sole  editor  and  proprietor. 

"Theodore  Tn.TOK." 
[Note  marked  "  Exhibit  No.  61. "J 

Mr,    FuUerton. — They  are  all  signed  **  Theodore    TiUon,"    and   are    all 

marked  **  canceled." 

Mr,  Ful/erton, — I  now  offer  m  evidence  this  letter. 

"June  10.  1872. 
**  Dear  Tiikodore: — I  have  it  all  fixed.     You  are  free,  so  be  brave.     Your 
notes  will  all  Imj  f^iven  up  canceled  and  returned  to  you  to-morrow.     Enclosed 
find  small  bill  of  interest  for  which  I  must  ask  tho  money  to  feed  the  orphans. 

"  Ever  truly  vours, 
[Letter  marked  "  Exhibit  No.  62."]  "  F.  Woodruff  " 

Mr,  FuUerton. — Now,  1  read  this  paper. 

"  New  York.  June  11,  1872. 
**  Mr.  Theo.  Tilton— 

"  Dear  Sir :  We,  the  undersigned  desiring  to  contribute  to  the  loss  sustained 
by  you  in  estRl)lishinj2f  TVt-'  Oolden  Age,  do  cheerfully  return  herewith  the  notes 
canceled,  which  you  gave  for  money  loined. 

Wishing  you  continued  sucr^^ss  and  prosperity  in  the  years  to  come,  and  con- 
gratulating you  in  having  so  securely  founded  the  paper,  and  that  you  are  now 
free  from  debt — 

*•  We  are,  dear  Sir,  vours  trulv, 

'"F.  Woodruff,  $1,500. 
'*  Francis  D.  Moulton,  $1,500. 
"John  W.  M.vson.  $1,000. 
"John  C.  Soititwtck,  $750. 

"J.  S.   SCHCLTZ.  $750. 

"J.  P    Robinson,  [bv  F. 
Woodruff,]  $500," 
[Letter  marked  "  Exhibit  No.  63."] 

Q.  These  notes  bear  date  September  15,  1871.  I  want  to  know,  now, 
with  reference  to  that  date,  when  the  Woodhull  biography  was  written  and 
published  ?    A.  It  was  before  that,  I  believe. 

Mr,  EcarU. — That  has  been  offered  in  evidence. 

Mr,  FuUerton. — I  know  it  has. 

Mr.  Ecarta — I  submit,  your  Honor,  they  have  not  any  right  to  repeat  items 
of  evidence  for  the  purpose  of  argumentative  juxtaposition. 

Judge  Neilson. — There  ought  to  be  some  explanation,  or  opportunity 
for  explanation. 

Mr.  FuUerton. — My  friend  on  the  other  side  made  that  a  great  point  in  his 
case. 

Mr.  Evarts. — That  is  argument. 

3fr.  FuUerton. — I  am  glad  you  think  so.     I  am  arguing. 

Mr.  Evarts. — What  I  object  to  is  your  reproducing  proof. 

JuDOE  Neilson. — ^The  preci-e  date  is  not  given. 

Mr.  FuUerton. — No,  sir. 

Judge  Neilson, — The  fact  that  it  was  published  appears. 

Mr.  FuUerton. — I  want  to  know  whether  the  Woodhull  biography  waa 
published  before  or  after  giving  these  notes. 
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JxTDGB  Neilson. — ^That  he  mav  answer. 

The  Witness — I  think  it  was  before. 

Q.  How  long?    A.  I  don't  remember  the  date;  some  time  before* 

Q.  The  notes  were  given  in  1871,  and  given  up  in  1872  ? 

The  Witness — Was  your  question,  when  the  notes  were  given? 

Q.  When  the  notes  were  given,  with  reference  to  the  publication  of  tl^e 
Woodhull  biography  ?  A.  The  notes  were  given  after  the  publication  of  the 
Woodhull  biography. 

Q.  Do  you  remember  how  long  atlter  ?  A.  I  don't  remember  the  date ;  I 
can  not  recall  it. 

Judge  Neh^son. — It  appeared  on  the  cross-examination,  the  notes  were 
given  up  after  that  publicaHon. 

Mr.  FaUerton. — Yes.  sir;  and  it  was  argued  that  it  was  in  consequence  of  it. 

Mr,  Morris, — Whereas  the  fact  is,  they  were  not  given.  The  notes  had  no 
inception  until  after  the  publication  of  that. 

Mr.  Evartq. — ^We  will  see;  we  object  to  arguing  the  matter  as  we  go  along. 

Mr,  Morris. — You  should  not  object  much  to  arguing,  for  you  are  all  the 
time  at  it. 

Mr,  FuUerton, — ^It  is  suggested  that  I  should  ask  you  whether  these  notes 
were  given  up  on  the  date  of  the  Woodruff  letter  ?  A.  My  recollection  is  that 
thev  were. 

Mr,  Evarts, — It  is  now  four  o'clock. 

Mr.  BeaJn. — We  had  better  go  on  a  little  longer.  How  will  you  be  in  the 
morning,  Frank. 

The  Witness. — I  don't  know,  sir. 

Mr.  Beach, — [After  consulting  with  witness.]  Your  Honor  knows  that  Mr. 
Moulton  has  not  been  able  to  go  to  his  residence  this  day,  since  he  heard  of 
his  mother's  death,  and  he  tells  me  hj  would  prefer  to  have  as  much  of  this 
afternoon  as  possible.  I  think  he  can  so  arrange  his  affairs  so  as  to  be  here 
in  the  morning  at  the  usual  hour. 

JxTDOE  Neilson. — ^Thcn  we  will  adjourn. 
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Francis  D,  Mom-TON  recalled  and  the  re-direct  examination  continued. 

Judge  Neilson. — I  wish  to  say  to  the  counsel  on  each  side,  before  we 
proceed  this  morning,  that  on  looking  over  the  report  of  the  proceedings,  I 
have  been,  as  perhaps  thay  have  been,  a  little  surprised  to  see  how  much  time 
is  spent  on  sonic  minor  and  really  uoimportaut  points,  and  I  think  we  might 
economize  time,  and  it  will  suit  me  better,  if  the  counsel  would  raise 
specifically,  in  clean-cut  terms,  any  objection  they  wish  to  make,  and  if  it  be 
one  that  I  understand  and  desire  to  decide  at  once,  to  be  content  with  an 
exception.  If,  on  the  other  hand,  it  is  a  point  that  the  counsel  think  is  worth 
discussion,  they  will  indicate  that,  and  then  it  will  be  ray  wish  to  heax  dis- 
cussion on  the  subject.  I  think  we  might  economize  time  in  that  way, 
gentlemen. 
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Mr,  EtarU, — If  your  Honor  please,  I  observe  iu  one  of  the  morning  papers 
some  observations  in  regard  to  the  painful  position  in  which  the  witness  was 
placed  by  the  great  and  sudden  affliction  which  overtnok  him  yesterday,  and 
which  is  made  the  occasion  of  some  observations  reflecting  upon  counsel,  as 
if  they  had  not  appreciated  that  situation,  and  had,  notwithstanding  it,  in- 
sisted upon  prolonginjj  the  examination  of  the  witness.  Now,  as  your  Honor 
understands,  the  court  and  tlie  counsel  on  both  sides  at  once  placed  the 
matter  wholly  at  the  choice  of  the  witness. 

Judge  Neilson. — That  is  certainly  so. 

Mr.  Erarts, — And  he,  I  am  sure,  agrees  with  us  in  that  statement;  nor 
was  there  any  basis  for  any  such  imputation. 

Judge  Neilson. — None  whatever.     I  am  very  sorry  it  was  made. 

Mr.  Fulhrton. — And  for  reasons  which  it  is  not  necessary  to  state  here, 
the  witness  thought  advisable  that  he  should  go  on  and  complete  his  cross- 
examination  and  rc-direct,  if  it  did  not  occupy  too  much  time. 

Judge  Neilson. — It  was  a  question  properly  addressed  to  the  witness,  and 
if  he  felt  the  case  burdensome,  and  wished  to  shake  it  off  his  hands,  it  was 
a  question  addressed  to  him. 

Mr.  FuUerton. — Yes,  sir;  and  I  cheerfully  bear  testimony  to  the  alacrity 
with  which  the  counsel  on  the  other  side  consented  to  take  just  such  course 
as  the  witness  desired.     Shall  I  proceed,  sir  ? 

Jltjge  Neilson. — Yes,  sir.  ^ 

Mr.  FullcrtoH. — At  the  :lose  of  the  sitting  yesterday,  Mr.  Moulton,  I  was 
calling  your  attention  to  the  article  published  in  The  Golden  Age,  embodying 
the  letter  of  Mr.  Tilton  to  Mr,  Bowen  of  Jan.  1,  1871.  You  stated  upon  your 
cr')ss-exami nation  that  the  copy  which  was  appended  to  the  tripartite  agree- 
ment was  not  exactly  like  the  one  which  you  had  seen.  I  hand  you  now  a 
paper  and  ask  you  whether  that  is  the  copy  which  you  saw  [handing  witness 
a  paperj  ?     A.  Yes,  sir;  this  is  the  copy  that  I  saw. 

Q.  In  what  respect  does  it  differ  from  the  one  attached  to  the  tripartite 
agreement  ?  A.  I  indicated  what  those  differences  were,  but  specially  also, 
sir,  ia  the — there  were  some  differences  iu  the  print;  arid  then,  I  think,  the 
last  clause  here  in  writing  by  Oliver  Jbhnson  was  not  in  tlie  copy  that  was 
attached  to  the  tripartite  covenant.     Is  that  the  answer  ? 

Q.  That  is  it.  I  understand  you  to  say  then  these  words  at  the  bottom  of 
this  proof,  namely,  ''that  being  the  case,  this  publication  which  is  necessary 
to  my  own  defense,  can  do  him  no  injury,''  was  not  in  the  printed  slip.  A. 
That  was  my  recollection,  sir,  irom  it  the  othjr  djiy  when  I  was  looking  at  it. 

Q.  Those  words  are  in  the  handwriting  of  Oliver  Johnson,  I  understand 
/on  to  say  ?     A.  Yes,  sir. 

[The  paper  shown  to  the  witness  is  marked  *' Exhibit  No.  C4.''   See  voL  2.] 

Q.  You  have  been  asked  upon  the  cross-examination  in  reference  to  the 
publication  of  the  letter  to  Mr,  Bowcn  in  connection  with  the  payment  of  the 
|.5,000  by  Mr.  Beecher:  I  wish  to  ask  you  whether  Mr.  Beecher  mentioned  the 
publication  of  that  letter  in  connection  with  the  payment  of  the  $5,000,  or  in 
connection  with  whatever  was  said  prior  to  the  payment  of  the  $o,000  ?  A. 
Never,  sir. 


Jan.  27,  1876. J  EE-OBOSS  EXAMINATION.  800 

Q.  It  was  not  alluded  to  by  bim,  as  I  understand  you  ?    A.  No. 

Q.  Where  did  you  get  the  notes  which  were  produced  and  read  in  evi- 
dence yesterday,  and  the  two  letters  accompanying  them  ?  A.  From  Theo- 
dore Tilton. 

Q.  They  were  not  in  your  possession,  were  they  ?    A.  No,  sir. 

Q.  You  have  been  asked  with  respect  to  Theodore  Tilton's  valedictory, 
and  as  to  the  time  when  you  first  saw  it ;  what  valedictory  did  you  refer  to  'i 
A.  The  valedictory  of  Theodore  Tilton  in  The  Independent — the  valedictory  as 
editor  of  The  Independent, 

Q.  When  he  ceased  to  be  editor  and  became  the  chief  correspondent,  was 
it?    A.  Contributor. 

Q.  It  was  not  a  yaledictory  after  his  connection  with  the  two  papers 
ceased,  at  all,  was  it  ?    A.  No,  sir. 

Q.  I  call  your  attention  for  a  moment  to  the  letter  of  December  26,  1870, 
and  ask  yuu  this  question,  whether  you  knew  of  the  existence  of  that  letter 
until  after  it  had  been  sent  ?    A.  No.  sir. 

Q.  Your  answer,  then,  that  you  disapproved  of  that  letter,  had  reference 
lo  the  knowledge  that  you  derived  from  Mr.  Tilton  of  its  contents  after  it  had 
been  sent  ?    A.  Yes,  sir. 

Q.  You  disapproved  the  sending  of  it  ?  A.  After  it  had  been  written ;  yes.  sir. 

Q.  And  your  disapproval  was  founded  on  the  fact  that  Bowen  did  not 
father  his  own  charges  by  signing  the  paper?  A.  I  thought  he  ought  to  have 
signed  the  paper,  sir ;  that  was  my  objection  to  it. 

Q.  There  is  but  one  other  question,  Mr.  Moulton,  and  it. is  this:  In  any 
of  the  conversations  to  which  your  attention  has  been  called  upon  your  cross- 
examination  by  the  other  side  with  Mr.  Beecher,  or  to  which  your  attention 
was  directed  upon  the  direct  examination,  did  Mr.  Beecher  ever  deny  to  you 
his  sexual  intercourse  with  Mrs.  Tilton  ?    A.  Never. 

Mr,  FuUerton, — That  is  all. 

Re-Cro8s  Examination  bt  Mr.  Tract. 

Q.  Mr.  Moulton,  at  the  time  the  notes  which  have  been  introduced  in  evi- 
dence connected  with  The  Golden  Age  were  given,  what  proportion  of  the 
original  subscription  had  heen  paid  in  ?  A.  What  proportion  ?  I  really  don^t 
recollect,  Mr.  Tracy.  I  think  it  was  paid  in  the  day  that  the  notes  were  given, 
or  about  that  time.  Mr.  Woodruff  can  tell  you  about  that  better  than  I  can. 
I  don't  remember. 

Q.  What  proportion  of  the  subscription  had  been  or  was  paid  in  on  that 
day  ?    A.  On  the  day  that  the  notes  were  given  ? 

Q.  Yes,  sir.  A.  J^Iy  recollection  does  not  serve  me,  sir,  on  that  point.  I 
think,  perhaps  the  account 

Q.  Don't  you  know  how  much  your  original  subscription  was  ?  A.  The 
original  subscription  was  $3,000. 

Q.  What  ?    A.  The  original  subscription  was  $3,000. 

Q.  Now,  how  much  of  that  had  you  paid  at  the  time  of  receiving  this  note 
from  Theodore  Tilton  ?    A.  I  don't  recollect  precisely  about  it,  sir,  but  my 
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impression  is  that  the  one-half  of  that  subscription  was  called  for  at  the 
time  the  notes  were  given,  and  the  notes  were  given  in  consequence  of  the 
payment  of  it.  I  won't  be  certain  about  it.  I  haven't  anything  to  guide  my 
memory  about  it. 

Judge  Neilson. — The  subscription  that  you  paid,  however,  was  $1,500? 
A.  $1,500. 

Mr,  Tracy, — And  had  ftU  the  other  subscribers  paid  one-)ia1f  of  their 
original  subscription  ?  A.  My  impression  is  that  they  had,  sir,  at  the  time 
that  the  notes  were  given. 

Q.  They  had  made  these  subscriptions  prior  to  the  starting  of  the  paper, 
had  they  not  ?    A.  Prior  to  the  starting  of  the  paper. 

Q.  Can  you  tell  us  the  form  of  that  original  subscription ;  what  were  its 
terms  ?    A.  I  can  not. 

Q.  Can't  you  tell  anything  about  it  ?  A.  No.  I  don't  remember.  We 
subscribed  $3,000 — I  subscribed  $3,000  for  The  Golden  Age^  to  start  it. 

Q.  Now,  can't  you  tell  us  anything  about  the  terms  of  that  subscription  ? 
A.  Nothing  but  that  I  subscribed  $3,000  for  The  Oolden  Age. 

Q.  What  was  you  to  have  in  consideration  of  that  subscription  ?  A.  I 
don't  know  that  I  was  to  have  anything.     I  was  to  lose  it. 

Q.  Were  you  to  give  Theodpre  Tilton  $3,000  in  consideration  of  his  start- 
ing The  Golden  Age?  A.  Well,  I  thought  it  was  about  as  good  as  giving  it; 
I  didn't  expect  to  get  anything  from  it. 

Q.  I  didn't  ask  you  that;  I  only  ask  you  what  you  agreed  to  do  ?  A.  I 
agreed  to  subscribe  $3,000  for  The  Golden  Age, 

Q.  Yes,  sir,  and  what  was  you  to  have  in  consideration  of  that  subscrip- 
tion ?  A.  I  don't  think  there  was  any  agreement  made  as  to  what  I  was  to 
have,  sir. 

Q.  Nothing  at  all  ?    A.  I  don't  think  there  was. 

Q.  No  understanding  about  it?  A.  No,  I  don't  think  there  was;  not 
that  I  recollect. 

Q.  And  was  tliere  not  with  the  other  subscribers  so  far  as  you  know  ?  A. 
I  don't  recollect.  Mr.  Woodruff  conducted  it  entirely,  Mr.  Tracy,  and  so  he 
would  be  able  to  inform  you ;  I  can  not. 

Q.  Do  you  mean  to  say  that  the  paper  which  started  on  this  subscription 
in  March,  had  run  until  the  loth  of  September  without  having  any  part  of 
that  subscription  paid  in  ?  A.  I  think  Theodore  Tilton  drew  his  own  money 
up  to  that  time.  My  impression  is  that  he  had  money  and  he  paid  it  out  as 
long  as  it  lasted.     I  think  so. 

Q.  Now,  don't  you  know,  Mr.  Moulton,  that  the  agreement  between  your- 
self and  the  other  subscribers  and  Theodore  Tilton,  at  the  time  these  notes 
were  given,  was  that  they  were  to  pay  one-half  of  their  original  subscription 
in  consideration  of  being  released  from  the  other  half  and  his  giving  them 
his  notes  for  the  one-half  which  they  had  paid  in,  payable  on  The  Golden 
Age  becoming  a  success  ?  A.  No,  I  don't  think  that  was  the  agreement  at 
the  time  the  notes  were  given.     That  was  quite  subsequent  to  it. 

Q.  That  was  quite  subsequent  to  it  ?  A.  I  think  it  was;  that  is  my  recol- 
lection. 
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Q.  When  was  that  agreement  made,  then,  if  it  was  not  made  at  the  time 
of  giving  the  notes  ?    A.  I  think  it  was  made  in  1872,  some  time. 

Q.  What  was  the  agreement  in  1872;  repeat  it?  A.  Well,  I  can't  repeat 
it,  sir. 

Q.  Can't  you  repeat  the  substance  of  it  ?  A.  That  Theodore  Tilton  was 
to  have  the  whole  thing — not  call  for  the  balance  of  the  subscription,  and 
have  the  whole  subscription  as  a  gift  to  him,  without  any  obligation  to  re- 
turn it. 

Q.  Do  you  mean  to  say,  then,  that  the  liability  of  the  original  subscribers 
for  the  whole  subscription  continued  until  1872,  when  these  notes  were  sur- 
rendered ?    A.  My  impression  is  that  it  did,  sir. 

Q.  That  is  your  explanation  of  it  ?  A.  Yes,  sir;  that  is  my  explanation 
of  it. 

Mr,  Tracy, — Then,  how  did  it  happen  that  in  1871  he  gave  his  notes  for 
one-half  of  the  subscription  instead  of  the  whole  of  it  ?  A.  Because  he  only 
got  one-half. 

Q.  Ah  I  he  gave  his  notes  then  for  the  half  put  in  ?  A.  That  is  all  he 
wanted — that  is  the  amount  of  money  that  he  wanted,  if  I  recollect  correctly; 
but  Mr.  Woodruflf  conducted  the  whole  of  that  negotiation,  and  he  will  be 
able  to  tell  you. 

Q.  Now,  do  you  know  anything  about  how  much  money  Tilton  received 
on  that  subscription  at  the  time  of  giving  these  notes  in  1871  ?  A.  At  the 
time  of  giving  ? 

Q.  Yes.  A.  My  impression  is  that  he  had  received  the  whole  at  the  time 
of  giving. 

Q.  You  now  mean  to  say  that  he  had  received  the  whole  ?  A.  Received 
the  whole  $1,500. 

Q.  Do  you  mean  to  say  that  he  received  it  all  prior  to  that  time,  or  that 
he  received  it  on  that  day  ?  A.  I  said  that  I  did  not  recollect  a  few  moments 
ago ;  I  haven't  anything  to  guide  my  memory  with  regard  to  it. 

Q.  Do  you  mean  to  say  now  that  you  can't  tell  anything  alwut  that  ?  A. 
My  impression  is  that  the  money  was  paid  on  or  about  the  day  that  the  notes 
were  given.     Won't  the  account  explain  it,  that  you  got  ? 

Q.  Now,  do  you  know  wliat  he  did  with  that  money  ?  A.  I  think  he 
put  it  on  deposit  with  Woodruff  &  Robinson,  and  drew  it ;  I  think  the  ac- 
count will  show  what  time  it  was  paid. 

Q.  Now,  will  you  take  that  account  with  Woodruff  &  Robinson  and  point 
to  his  deposit  on  that  day  of  one-half  those  moneys,  amounting  to  about 
$8,000,  one-half  of  them  will  be  that  ?    A.  What  is  the  date,  September  20th  ? 

Q.  September  15th,  1871.     A.  I  don't  see  it  here,  sir. 

Q.  Is  there  any  deposit  on  or  about  the  15th  of  September,  1871,  there  ? 
A.  No ;  don't  appear  to  be. 

Q.  Within  what  time  from  September  15th,  is  there  a  deposit  at  all  on 
that  account  ?    A.  On  what  account,  on  account  of  the  paper  ? 

Q.  On  ac(!Ount  of  Theodore  Tilton ;  a  deposit  in  that  account.  A.  Feb- 
ruary 3d,  $500;  February  13th,  $500;  February  24th,  1871,  $500;  March  4th, 
$600;  March  8th.  $1,500;  Miy  tst,  $500,  and  November  15th,  $500. 
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Q.  That  is  1872,   that  last?    A.  No;  November  15th,  $600;  November 
25th,  twenty-five 

Q.  Then  there  is  no  deposit  in  that  account,  as  I  understand  yon,  from 
March  to  November,  1871  ?  A.  Tes;  there  is  a  deposit  from  March  to  No 
vember,  1871. 

Q.  What  is  it?    A.  $500. 

Q.  When  ?    A.  March  4th,  $500. 

Q.  I  say  from  March  to  November  there  is  no  deposit  in  the  account  ?  A. 
Oh  I  yes;  March  8th,  $1,600. 

Judge  Neilson. — He  means  from  the  eud  of  March ;  after  March  f  A. 
Tes,  sir;  there  is. 

Q.  What  is  it  ?    A.  May  1st,  $500. 

Q.  Is  there  any  other  ?    A.  To  the  first  of  November  ? 

Q.  Yes.     A.  No,  sir;  the  next  one  is  November  15th. 

Q.  Now,  what  do  you  understand  those  deposits  along  in  March  and  May 
of  1871,  to  be? 

Mr.  Fullerton. — One  moment,  I  think  we  must  object,  sir. 

Mr,  Tract/, — I  don't  press  the  question,  sir. 

Mr,  Fullerton. — ^I  did  not  object  in  the  first  instance,  because  I  thought  it 
would  save  time  to  let  them  ask  the  question,  but  your  Honor  perceives  that 
is  not  in  reply  to  anything  on  the  direct. 

Mr,  Traqf, — I  submit  it  is  directly  in  reply. 

Judge  Neilson. — If  there  be  any  fact  in  connection  with  either  of  the 
deposits  which  you  deem  material,  you  may  ask  him. 

Mr,  Tracy. — Well,  I  won't  ask  that  question ;  I  don't  think  it  worth  while 
taking  up  time  about  it.  The  account  shows  for  itself.  [To  the  witness.] 
Now,  you  gave  yesterday  what  purported  to  be  the  speech  of  Theodore 
Tilton,  introducing  Victoria  C.  Woodhull,  at  the  Steinway  Hall  meeting  ? 
A.  Yes,  sir. 

Q.  When  had  your  attention  been  called  to  the  words  that  Mr.  Tilton 
used,  subsequent  to  the  making  of  the  speech,  prior  to  yesterday  ?  A.  They 
were  called,  sir,  to  the  words  that  he  used  in  the  speech  on  the  night  that 
he  made  the  speech. 

Q.  I  say  after  ?  A.  And  then  after  that  they  were  called  to  it  in  the 
paper,  and  I  had  occasion  within — almost  every  day,  I  guess — for  a  week 
afterwards  to  state  Theodore  Tilton's  connection  with  that  Steinway  Hall 
meeting,  and  had  occasion  to  speak  of  his  speech.  I  have  not  seen  it  from 
that  time  to  this. 

Q.  From  what  time  ?  A.  Well,  I  should  say  from  a  fortnight  after  the 
speech, 

Q.  Until  when?  A.  Until  I  was  asked  to  produce  it  from  memory,  yes 
terday.     I  produced  it  from  memory. 

Q.  Had  you  talked  with  Tilton  on  the  subject  of  what  he  did  ?  A,  Have 
I  talked  with  him? 

Q.  Had  you  prior  to  your  testimony  yesterday  ?  A.  Had  I  talked  with 
him  ?     Oh,  yes,  sir;  I  talked  with  him  prior  to  that. 

Q.  How  long  prior?    A.  About  the  time  of  the  meeting. 
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Q.  Well,  recently  ?    A.  After  that. 

Q.  Recently?    A.  No,  sir,  not  recently;  no. 

Q.  Within  three  months  ?  A.  I  talked  with  him,  I  think,  day  before 
yesterday ;  I  dictated  the  speech  to  P.  B.  White  at  my  house,  and  told  Mr. 
Tilton  that  I  had  dictated  it. 

Q.  Was  Mr.  Tilton  present  when  you  dictated  it  ?  A.  No,  sir,  he  was 
not. 

Q.  I  show  you  a  copy  of  The  New  York  World  of  Nov.  2l8t.  Will  you 
look  at  what  purports  to  be  Mr.  Tilton's  speech,  as  reported  in  the  The  Worlds 
and  tell  us  whether  it  is  correct  or  not  [paper  handed  to  witness]  ?  A.  It 
was  either  this  or  the  report  in  The  Herald  next  day  that  I  saw  it.  Have  you 
got  the  report  of  The  Herald  f 

Q.  No,  sir;  I  have  not.  It  is  either  that  or  a  report  in  The  Herald  next 
day  from  which  you  read  it  ?    A..  Yes,  sir. 

Q.  And  to  which  you  referred,  I  suppose,  for  the  n^xt  two  weeks 
from  time  to  time.  Now,  what  do  you  say  ?  Is  that  report  in  The  New  York 
World  a  correct  report  of  Mr.  Tilton's  speech  ?  A.  It  is  something  like  it, 
08  I  remember  it. 

Q.  Now,  isn't  it  substantially  like  it,  as  you  remember  it  ?    A.  I  think 
that  there  was  something  about  freedom  of  speech,  in  his  speech,  sir. 
Q.  Tou  think  there  was  ?    A.  Yes. 

Q.  Well,  I  will  read  this  speech  to  you,  and  ask  you  if  this  is  not  substan- 
tially the  speech. 

J/r.  Fullerton. — One  moment,  he  has  read  the  speech  himself  and  knows 
whether  it  is  right  or  not, 

Mr,  Traq/. — ^I  have  a  right  to  ask  him  whether  certain  things  did  not  oc- 
cur there  to  refresh  his  memory. 

Judge  Nbilbon. — I  don't  think  you  can  read  it.  You  can  nsk  him  if  it 
is  substantially  correct,  and  wherein  it  differs  from  his  recollection. 

Q.  Now,  does  it  differ,  in  your  recollection,  from  Mr.  Tilton's  speech  as 
delivered  only  in  the  fact  that  you  see  nothing  here  about  freedom  of  speech  ? 

A.  I  think  not;  if  you  will  let  me  have  it,  I  will  try  to  point  out  what  I 

[Paper  handed  back  to  witness.]     I  don't  remember  first,  that  he  said  that— 
**  I  was  met  at  the  door  by  a  member  of  the  committee." 

Q.  You  don't  remember  that  ?    A.  No, 

Q.  Will  you  say  he  did  not  say  it  ?     A.  I  don't  recollect  that  he  said  it. 

Q.  Well,  will  you  say  he  did  not  say  that  ?  A.  How  am  I  to  say  that  ? 
If  you  will 

Q.  I  don't  know,  sir;  I  ask  you;  I  am  questioning  you — not  you  me.  A. 
My  impression  is  that  he  did  not  say  it;  1  can  not How  can  I 

Q.  Do  you  mean  by  that,  that  that  is  your  recollection  ?  A.  That  is  what 
I  mean. 

Q.  lam  content.  A.  My  impression  is,  also,  that  this  clause,  **Now,  as 
to  her  character,  I  know  it  and  believe  in  it  and  vouch  for  it — "  my  recol- 
lection of  that  is  that,  **  Now,  as  to  her  character,  I  think  I  know  it  and  be- 
lieve in  it; "  not  **  believe  in  it; "  I  don't  remember  ** believe  in  it,''  I  remem- 
ber the  word  ** vouch;"  and  I  don't  remember  the  hisses;  and  mjc  memory 
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with  regard  to  the  other  is,  **  I  would  rather  be ,"  "  it  may  be  that  she  is 

a  fanatic ;  it  may  be  I  am  a  fool."  My  recollection  of  that  is  that  be  said 
*'it  may  be  that  she  is  a  fanatic  and  a  tool."  **But  before  high  Heaven 
I  would  rather  be  both  fanatic  and  fool  in  one  than  be  such  a  coward  as 
■would  deny  to  a  woman  the  sacred  right  of  free  speech."  My  recollection  of 
that  was  that,  *Uo  be  such  a  coward  as  would  refuse  to  ask  from  an  audience 
for  a  woman  the  right  of  freedom  of  speech."  **  I  desire  to  say  tbat^  five 
minutes  ago,  I  did  not  expect  to  appear  here;"  I  do  not  recollect  that. 
*'Allow  me  the  privilege  of  saying  that,  with  as  much  pride  as  ever 
prompted  me  to  the  performance  of  any  act  within  fifteen  or  twenty  years,  I 
have  the  honor  of  introducing  to  you  Victoria  WoodhuU,  who  will  address 
you  on  the  subject  of  social  freedom."  I  don't  reemember  his  saying  that: 
'*AlIow  me  the  })rivilcge  of  saying  that,  with  as  much  pride  as  ever  prompted 
me  to  the  performance  of  any  act  within  fifteen  or  twenty  years," 

Q.  You  mean  to  say  that  you  qualify  it  by  putting  in  fifteen  or  twenty 
years  ?  A.  No — *  allow  nie  the  privilege  of  saying  that,  with  as  much  pride 
as  ever  prompted  me  to  the  performance  of  any  act  within  fifteen  or  twenty 
years — "  my  recollection  of  the  fact  is  only  that,  "  I  have  the  honor  of  in- 
troducing to  you  Victoria  Woodhull."  Then,  I  don't  remember,  **  who  will 
address  you  on  the  subject  of  social  freedom." 

Q.  You  don't  remember  that  clause  ?  A.  No,  I  don't  remember  that 
clause;  1  am  giving  you  my  recollection  of  it. 

Q.  Now,  will  you  say  that  he  did  not  say,  **now,  as  to  her  character,  I 
know  it,  and  believe  it,  and  vouch  for  it  —  ?  "  Will  you  swear  that  he  did 
not  use  that  language  ?  A.  My  impression  is,  sir,  that  he  did  not  say,  **I 
believe  in  it ;  "  I  remember  his  saying  *'  I  know  it,"  and  I  remember  the  word 
**  vouch  " — that  I  am  giving  from  my  recollection  of  it. 

Q.  Now,  will  you  say  that  he  did  not  close  his  speech  by  saying,  '*I  have 
the  honor  of  introducing  to  you  Victoria  C.  Woodhull,  who  will  address 
you  upon  the  subject  of  social  freedom  ?"  A.  I  won't  say  that  he  did  not  say 
it;  I  say  that  I  don't  recollect  that  he  said  that. 

Q.  Well,  that  purports  to  be  a  stenographic  report  of  his  speech,  doesn't 
it? 

Mr.  Beach. — That  I  object  to. 

Q.  Now,  Mr.  Moulton,  that  speech  that  youxiictated  to  Mr.  White,  did  he 
write  down  ?     A.  Yes,  sir. 

Q.   Did  you  give  it  to  him  ?     A.  Did  1  give  it  to  him  ?    No,  I  kept  it, 

Q.  Kept  it  in  your  possession  ?     A.  I  kept  it;  yes,  sir. 

Q.  Have  you  ever  seen  what  purported  to  be  a  manuscript  of  Mr.  Tilton's 
speech  in  his  hands  within  a  day  or  two  ?  A.  Never,  sir.  There  was  a  party 
present  when  I  dictated  it,  Mr.  Tracy. 

Mr.  Tracy. — I  didn't  ask  yon  that. 

Judge  Neilson. — Well,  it  was  proper,  because  otherwise  he  would  leave 
us  under  the  impression  that  Mr.  White  was  the  only  person  there,  and 
presently  it  would  appear  as  if  it  were  a  ccmtradiction,  when  proved  that 
somebody  else  was  there.  Therefore,  I  think  the  suggestion  was  proper  on 
the  part  of  the  witness. 
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The  Witness. — Yes,  sir,  I  thought  it  was  proper. 

Mr,  EvarU., — If  your  Honor  please,  as  it  was  not  an  answer  to  any  ques- 
tion, and  as  while  cross-examining  counsel  has  possession  of  the  witness,  they 
are  entitled  that  he  should  say  nothing  that  is  not  un  answer  to  the  question, 
although  it  is  quite  immaterial  in  this  particular  instance,  yet 

Judge  Neilson. — I  don't  think  that  rule  would  exclude  an  innocent  ob- 
servation of  that  kind,  which  naturally  might  occur  to  any  witness. 

Mr.  EmrU, — I  don't  mean  that  it  would  call  for  reproach  but  cer- 
tainly it  can  not  be  the  interposition  of  evidence,  at  the  will  of  the  wit- 
ness, whether  it  is  important  or  unimportant,  while  he  is  under  cross- 
examination. 

Mr.  Beach.— 1  think  it  is  proper  for  the  witness,  sir,  to  relieve  himself 
from  misapprehension. 

Judge  Neilson, — I  think  it  waa  proper:  at  any  rate,  it  was  a  very  fiatm'al 
thing  that  any  witness  might  do. 

Mr.  Starts. — That  might  be,  we  have  made  no  animadversion  upon  it 
whatever. 

Q.  You  referred  to  an  interview  at  the  Fifth  Avenue  Hotel,  where  you  say 
I  was  present  and  Gen.  Butler  ?    A.  Yes.  sir. 

Q.  And  you  say  that  you  did  not  present  certain  papers  to  the  committee 
because  I  requested  you  not  to  ?    A.  Yes,  sir. 

Q.  Will  you  state  what  papers  I  requested  you  not  to  present  ?  A.  What 
papers  you  requested  me  not  to  present  ?  You  requested  me  not  to  make  my 
statement. 

Q.  I  vnX\  ask  you  this  question.  Were  not  the  only  papers  that  I  requested 
you  not  to  present,  or  spoke  to  you  on  the  subject  of  not  presenting  to  the 
committee,  or  to  the  public,  that  were  in  your  statement,  the  letter  of  Mrs. 
Hooker  to  her  brother,  Mr.  John  Hooker's  letter  to  his  wife,  and  Thomas 
K.  Beecher's  letters  to  his  sister?  A.  No,  sir;  they  were  not  the  only 
letters. 

Q.  They  were  not  ?    A.  No,  sir;  they  were  not. 

Q.  Did  I  not,  on  that  occasion  and  on  other  occasions,  say  to  you,  when 
speaking  of  those  letters,  that  I  did  not  see  how  any  honorable  man  could 
make  those  letters  public  ?    A.  No,  sir;  you  didn't. 

Q.  I  never  said  that  to  y6u  ?    A.  No,  sir;  you  didn't. 

Q.  Did  you  not  say  to  me,  in  answer  to  that,  that  those  letters  had  been 
given  to  you  by  Mr.  Beecher  in  connection  with  his  case,  and  was  not  my 
reply  that  I  didn't  see  how  either  you  or  Mr.  Beecher  could  take  the  responsi- 
bility of  making  the  private  letters  written  to  him,  and  the  private  letter  of 
a  husband  to  his  wife,  and  the  private  letter  of  a  brother  to  his  sister,  public, 
without  the  consent  of  the  writers  ?  A.  I  dcm't  recollect  that  you  ever  said 
anything  of  the  kind,  Mr.  Tracy.  It  was  not  until  the  Saturday  night  pre- 
vious that  those  letters  were  to  go  into  the  statement,  the  night  before  you 
saw  Gen.  Butler  at  the  Fifth  Avenue  Hotel.  They  were  not  in  the  statement, 
therefore,  the  night  before. 

Q.  I  don't  ask  you  what  was  in  your  statement,  or  what  was  out  of  it;  ] 
»m  asking  what  I  said  and  what  reply  you  made  to  me  ?    A.  Yes,  air. 
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Q.  Now,  do  joH  saj  that  it  was  di'tcnuineii  at  th< 
that  night,  that  ;ou  should  Dot  presenl  your  statement 
I  Baj  that  it  was  determined- 

Mr.  Tracy. — Please  nnnwor  nij  question. 

Mr.  Beach. — He  is  not  bound  to  answer  it  yes  or  ni 

The  Witwm.—J  can  not  answer  it,  jour  Honor,  yei 
planatioD. 

JuDOB  Nbilsos. — Oo  on,  I  tliink  be  maj  answer! 

Mr.  Ti'oey, — What  did  your  Honor  say  ? 

JuDOB  NBn.soH. — i  think  be  may  proceed. 

Mr.  Tracy. — I  ask  him  a  direct  question,  which 
direct  answer,  yes  or  no. 

The  Witnee*. — I  can  not  answer  it  yes  or  no,  witho 

Judge  Nbilboit.— [To  the  witness.]  That  you  mi 
on  your  re-direct.     Tou  may  explain  it  afterwards. 

Mr.  Beach. — This  question  calls  for  precise  language 
witness  rosy  answer  the  snbstance  without  givinfc  I 
then  used  as  near  as  he  remembers, 

JuDOB  Nrilson. — Ttiat  is  the  general  rule,  no  don 
lei  us  see  wliat  ynur  answer  is. 

T/tf  Witness.— What  is  the  question  I 

Mr.  Tracy. — Read  the  quustion,  Mr.  Stenographer. 

[The  ale imgrapher  read  tlii'  question.] 

The  Witneti.—lt  naa  determined  that  there  shnnld 
reference:  to  not  presenting  it  at  that  time. 

Q.  And  that  consultation  wus  had  the  next  momin, 
sir,  the  next  day.  and  at  my  bouse. 

Q.  With  people  whom  you  brought  there  t  A. 
whom  I  brought  there. 

Q.  For  the  purpoiie  of  deleriuiniug  your  action   as 
present  your  statement  to  the  committee,  or  not  t 
finally  determining  it. 

Q.  Who  was  present  ilicn  ]  A.  William  C.  Kings) 
ray  father  and  my  wife. 

Q.  I  was  absent  f  A.  You  were  not  there.  Tou  e 
until  after  the  short  statement  was  made. 

Q.  Was  not  the  subject  of  what  you  were  to  stat 
that  afternoon,  there  deliberated  upon,  and  detcrminei 
A.   Yes.  Eir;  it  was. 

Q.  So  fur  as  you  kuow,  do  von  know  that  I  had  ( 
yuur  action  was  to  lie  that  alternoon,  whether  in  pn 
that  report,  until  you  ninde  your  iip|>earance  in  the] 
tec  t  A.  I  don't  think  you  kucw  what  the  finsi  action 
what  you  wanted  it  to  be,  though, 

Mr.    Triiey. — 1  submit  that  is  a  remark 

Judge  Neil so».— strike  out  tiiat  last  clause.  It  i 
question. 
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Mr.  Tracy. — Ought  it  not  to  be  accompanied  with  an  admonition  to  the 
ivitness  that  he  should  not  volunteer  anything  ? 

JuDQE  Nbilson. — ^No,  sir ;  because  he  has  been  here  six  or  eight  or  ten 
days  burdened  and  tortured  by  both  sides,  therefore,  I  shall  not  admoDish 
him.     [To  the  witness.  ]     Answer  the  question  simply  the  counsel  has  put. 

Q.  Did  I  ever  ask  you  in  the  world  to  withhold  ftom  your  statement  or 
any  statement  of  yours  to  the  committee  any  paper  that  Henry  Ward  Beechcr 
had  ever  written  to  you  on  the  subject  ?    A.  Yes,  sir. 

Q.  Was  not  my  request  or  suggestion  to  you  on  the  subject  confined  en- 
tirely to  private  papers  of  other  people  which  had  not  been  written  by  him  ? 
A.  No,  sir. 

Q.  You  said,  in  answer  to  counsel  yesterday,  that  you  were  not  in  sym- 
pathy with  Mrs.  WoodhulVs  sentiments  on  the  marriage  relation.  Do  you 
mean  by  that  that  you  do  not  agree  with  her  on  that  subject?  A.  I  don't 
think  I  a^n^ce  with  her  on  that  subject ;  no,  sir. 

Q.  Will  you  state  to  us  what  your  views  are  ?    A.  Yes,  sir. 

Q.  On  the  subject  of  the  marriage  relation  ?  A.  I  believe  in  fidelity  to 
your  wife  and  in  your  wife's  fidelity  to  you,  and  if  you  are  not  faithful  to 
your  wife,  that  you  do  wrong,  that  you  ought  to  be  punished  for  it  severely ; 
and  if  your  wife  is  not  faithful  to  you  she  ought  to  be  punished  for  it  severely ; 
that  is  as  near  as  I  can  get  at  it. 

Q.  What  is  your  belief  on  the  subject  of  divorce  ?  A.  On  the  subject  of 
divorce  ? 

Mr.  Fullerton, — I  don't  suppose  that  properly  comes  in. 

The  Witness, — I  have  not  reached  a  conclusion  on  that  subject,  the  laws 
are  so  various  in  all  the  States,  and  there  is  so  much  to  be  said  on  that  subject 
I  really  don't 

Q.  Have  you  read  The  Oolden  Age  on  that  subject  ?  A.  Have  I  ever  read 
The  Oolden  Age  on  that  subject  ? 

Q.  Yes,  sir.     A.  I  think  I  have ;  I  don't  know. 

Q.  Have  you  talked  to  Mr.  Tilton  on  the  subject  of  divorce  ?    A«  Yes,  sir. 

Q.  Do  you  and  he  agree  in  sentiment  on  the  subject  ?  A.  I  don't  know 
that  we  do  exactly.  I  don't  know  exactly  what  his  sentiments  are.  He  has 
not  arrived  at  a  conclusion,  I  g^ess,  in  regard  to  it  yet. 

Q.  Did  you  ever  read  his  article  to  Horace  Greeley  on  the  subject  of  di- 
vorce ?  A.  I  forget  whether  I  ever  did  or  not;  I  don't  remember.  If  you 
will  point  it  out  to  me  perhaps  I  can  tell  you. 

Q.  Will  you  tell  wherein  you  differ  with  Mr.  Tilton  on  the  subject  of 
marriage  and  divorce  ? 

Mr.  Fullerton, — He  says  he  does  not  know  Mr.  Til  ton's  sentiments  on  that 
subject ;  therefore  he  can  not  tell  the  difference  between  hifl  own  sentiments 
and  those  he  don't  know  anything  about. 

TIi€  Witness.^1  could  not  state  to  you  Mr.  Til  ton's  sentiments.  He  is  a 
rigid  monogamist,  that  I  know,  too  much  so,  I  think. 

Q.  Have  you  not  read  The  Golden  Age^  and  what  has  appeared  on  that 
subject  from  Mr.  Tilton  from  time  to  time  ?  A.  I  don't  think  I  read  all  of  it, 
I  don't  read  very  much ;  I  can  not ;  my  eyes  are  not  good  enough. 
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Q.  Did  you  rend  his  article  to  Horace  Greeley  on  that  subject  f  A.  I  can 
not  say.  If  you  let  me  look  at  it  I  can  tell  you.  [To  Mr.  Beach] — Is  it  right 
for  me  to  look  at  it  ? 

Mr,  Beach, — Yes,  gain  all  the  information  you  can. 

Tlie  Witness, — ^I  read  some  portion  of  this,  sir,  I  think. 

Mr,  Tracy. — You  read  some  portion  of  that  article  ?  A.  Yes,  sir,  I  think 
I  did. 

Mr,  Tracy, — ^Now,  I  read  and  ask  yon  if  yon  agree  with  this  f 

Mr,  Fuller  ton, — I  object  to  it. 

Mr,  Evarts.— Why  ? 

Mr,  FuUcrton, — Because  it  is  improper. 

Judge  Nktlbon. — [To  Mr.  Tracy.]  Let  me  hear  your  views  about  it,  Mr. 
Tracy,  how  it  is  proper. 

Mr,  Tracy, — He  has  said  he  did  not  sympathize  with  Mrs.  Woodbull  on 
the  subject  of  divorce;  he  says  he  don't  know  fully  what  Mr.  Tilton*8  views 
are  on  that  subject,  and  he  don't  know  whether  he  agrees  with  him  or  not. 
I  desire  to  as^k  him  whether  that  has  not  been  the  subject  of  conversation  be- 
tween himself  and  Tilton,  and  whether  they  do  not  agree  in  that  particular. 

Judge  Neilson. — Is  that  a  re-examination  ? 

Mr,  Tracy, — ^I  think  it  is,  your  Honor.  They  introduced  the  evidence  of 
what  his  sentiments  were  on  the  subject  of  marriage  and  divorce. 

Judge  Neilson. — ^As  to  his  sympathizing  with  that  woman  and  her  views  f 

Mr,  Tracy, — And  he  said  he  did  not.     We  are  showing  he  did. 

Mr,  Fullerton. — ^Those  are  not  her  views. 

Mr,  Tracy, — ^I  don't  know  that. 

Mr,  Fullerton, — ^Then  if  you  don't  know  that,  yon  ought  not  to  ask  him. 

Mr,  Tracy, — We  will  get  at  that. 

Judge  Neilson. — ^I  think  I  must  rule  it  out,  Mr.  Tracy. 

Mr.  Tracy, — I  offer  to  read,  for  the  purpose  of  taking  an  exception,  and  I 
offer  to  follow  it  by  shoiTving  those  are  the  views  of  Mr.  Tilton  and  Mrs.  Wood- 
hull  on  the  subject  of  marriage  and  divorce. 

Judge  Neilson. -j-It  is  ruled  out,  as  not  called  for  or  proper  as  a  re-cross- 
examination. 

Mr,  Tracy, — We  offer  to  show  their  views  are  identical — ^Mr.  Tilton's, 
Mr.  Moulton's  and  Mrs.  Woodhull's — on  the  subject  of  marriage  and 
divorce. 

Mr,  Beach, — ^That  is  a  broad  and  general  offer  which,  of  course,  can  not  b« 
passed  upon  on  that  point. 

Mr,  Tracy, — This  is  a  part  of  that  plan  of  proof. 

Judge  Neilson. — ^I  can  not  receive  it. 

Mr,  Beach. — The  Judge  says  he  can  not  receive  it. 

Mr,  Tracy. — Your  Honor  will  note  our  exception. 

Q.  Have  you  ever  talked  with  gentlemen  on  the  subject  of  free  love  or  the 
marriage  relation,  or  on  the  subject  of  social  freedom  ?  A.  I  talked  with  you 
once  on  it,  I  know. 

Q.  Did  you  ever  talk  with  Mr.  Armour  or  Stephen  E.  Lane  on  the  subject  f 

Mr,  Fullerton. — I  object  to  that. 
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Q.  And  in  which  yoa  expressed  yoor  belief  in  the  doctrine  of  free  love  as 
publicly  UDderstood  ? 

Judge  Neilbon. — ^Rnled  out  for  the  same  reason,  as  immaterial. 

Mr,  Evarts. — This  is  to  contradict  the  witness.     He  has  stated  his  views. 

Judge  Neilson. — He  has  stated  he  did  not  sympathize  with  Mrs.  Wood- 
hull  in  her  views  on  that  subject. 

Mr.  Ecarts, — For  all  that,  he  has  given  his  views,  which  are  somewhat 
rigid. 

Judge  Neilson. — On  your  cross-examination. 

Mr,  EvarU — I  agree ;  and  now  we  ask  him  if  he  has  not  said  the  opposite, 
and  we  name  witnesses  by  whom  we  expect  to  contradict  him. 

Judge  Neilson. — It  can  not  be  received. 

Mr.  Erarfs. — ^Your  Honor  will  take  our  offer. 

Judge  Nkilson. — [To  the  stenographer.]    Note  the  offer  and  exception. 

Mr,  Etarts, — We  offer  to  inquire  of  him  concerning  his  statement  to 
named  witnesses,  at  interviews  with  them,  in  which  he  has  given  his  senti- 
ments on  the  subject  of  free  love,  to  the  contrary  of  what  he  has  now 
declared  them  on  the  stand,  with  a  view  of  calling  those  witnesses  to  con- 
tradict him. 

Judge  Xeilson. — It  is  ruled  out,  sir. 

Q.  You  stated  on  your  re-direct  something  about  the  number  of  people 
who  conversed  with  you  on  the  subject  of  the  Woodhull  scandal,  after  its 
publication,  and  you  said  15  or  20  a  day.     For  how  many  days  do  you  think 
that  continued  ?    A.  I  don^t  know.     I  should  think,  perhaps,  a  fortnight. 
Q.  40  days  ?     A.  A  fortnight. 

Judge  Neilson. — He  said  that  on  his  former  examination;  about  two 
weeks,  be  said.  - 

Mr,  Tracy, — That  is  all  with  this  witness,  your  Honor. 

Re-bb-Birbct  Examination  bt  Mb.  FuiiLSBTON. 

Mr,  Fullevton, — Tour  attention  has  been  called  to  certain  conversations 
between  yourself  and  Mr.  Tracy  with  regard  to  this  matter,  and  you  have 
been  asked  whether  you  did  not  say  certain  things.  Now,  I  ask  what  you 
did  say  to  Mr.  Tracy  on  this  occasion  ? 

Mr,  Tracy. — That  I  object  to.  I  have  inquired  of  no  interview  that  they 
did  not  go  into. 

Judge  Neilson. — Is  that  the  point  where  it  was  suggested  he  should 
answer  and  explain  afterwards  ? 

Mr,  FftUerton. — Yes,  sir;  that  is  strictly  within  your  Honoris  ruling  yes- 
terday on  a  similar  objection.  Of  course,  we  are  to  presume  that  they  are 
laying  the  foundation  for  an  attempted  contradiction;  and  whilst  the  witness 
denies  having  said  certain  things,  we  have  a  right  to  prove  that  he  said  certain 
other  things. 

Judge  Neilson. — Well,  you  may  ask  him  that  question,  I  think. 

Q.  What  was  said  upon  those  occasions  ? 

Judge  Neilson. — On  the  occasion  pointed  out  by  Mr.  Tracy's  question  t 
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Mr,  Tracy, — They  examined  abont  that  interview  at  the  Fifth  Avenue 
Hoti^l  fully,  and  went  into  all  they  desired  to  go  into  about  it ;  and  he 
stated  that  he  withheld  these  papers  at  my  request.  Now,  I  ask  him  simply  if 
the  only  papers  I  asked  him  to  withhold,  or  requeste<i  him  to  withhold,  were 
not  ccrtHin  definite  papers  which  I  named.     It  is  the  only  inquiry. 

Judge  Neilson. — To  that  he  says  no. 

Mr.  Fullerton. — Now,  I  wish  to  know  the  balance  of  the  conversation. 

Mr,  Bench  — That  was  not  the  only  inquiry.  Certainly  counsel  examined 
hira  as  to  the  point  whether  or  not  the  statement  was  settled  on  at  that  time, 
but  not  on  any  conversation — asked  him  in  regard  to  the  contents  of  the 
statement. 

Mr.  Tracy. — ^At  his  own  house,  at  which  I  was  not  present  ? 

Mf\  FuXUrton.^kt  the  Fifth  Avenue  Hotel. 

Mr.  Tracy. — No,  sir;  except  so  far  as  I  asked  him.  The  only  request  I 
made  to  him  was  on  the  subject  of  certain  definite  papers. 

Judge  Neilson.— That  is  my  recollection  now;  and  the  question  is 
whether  they  can  not  ask  him  what  he  really  said.     I  think  they  may. 

Mr.  Tracy. — On  the  subject  of  this  paper  ? 

Judge  Neilson. — On  the  subject  of  this  inquiry. 

Mr.  Tracy. — Then  it  will  be  limited  to  the  subject  of  this  particular  paper. 

Judge  Neilson. — That  particular  occasion  when  he  says  you  did  not 
simply  ask  him  to  retain  certain  papers;  the  inquiry  now  is  what  did  he  say 
on  that  occasion. 

Mr,  Evarts. — Tour  Honor  will  notice  we  do  not  introduce  that  conversa- 
tion. The  c^-oss  examination  was  only  in  r6ference  to  their  previous  examin- 
ation of  him,  and  we  only  cross-examined  on  this  particular  point.  That  cer- 
tainly does  not  give  any  right  to  resume  the  whole  interview  as  we  can  see, 
nor  do  I  understand  your  Honor  so  to  rule. 

Judge  Neilson. — ^I  still  think  he  may  answer  the  question. 

The  Witness. — What  is  the  question  ? 

[The  stenographer  read  the  question.] 

Judge  Neilson. — Confine  yourself  to  the  occasion  inquired  of.  This  is 
the  occasion  of  the  Fifth  Avenue  Hotel. 

Mr.  Fvllerton. — T\izX  is  one  of  them. 

Mr.  Tracy. — Let  us  take  one  conversation  at  a  time,  and  see  what  reply 
we  will  get. 

Mr,  Fullerton, — You  are  asking  about  what  I  know.  We  will  get  it  out 
in  our  own  way. 

Mr.  Tracy. — I  asked  no  question  which  called  for  that  retort.  This  in- 
quiry relates  to  the  conversation  at  the  hotel.  Your  Honor  will  note  our  ex- 
ception to  the  nduiission  of  that  interview. 

The  WitJiess. — I  said  to  Gen.  Bntler  at  that  interview,  **I  have  brought 
Mr.  Tracy  to  you  to  determine  with  regard  to  this  statement  Mr.  Tracy 
has  said  to  me  he  did  not  want  me  to  make  this  statement;  I  want  to  do 
fcxacth  that  which  is  honorable  in  the  premises,  I  wish  you  and  Mr.  Tracy 
would  talk  it  over.  Mr.  Tracy  sat  down  and  talked  it  over  with  Mr.  Butler, 
und  said  to  Qeri.  Butler,  in  my  presence,  that  he  thought  the  letters  and 
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documents  of  Mr.  Beecher  ought  not  to  be  produced  in  my  statement;  and 
that  is  the  substance  of  that  conversation  as  I  remember  it  at  that  time;  and 
whei  Gen.  Tracy  went  away  I  saw  Gen.  Butler,  and  he  said  Gen.  Tracy's  idea 
was " 

Mr,  FnlUrton, — You  need  not  state  what  Mr.  Butler  said  in  Mr.  Tracy's 
absence.    Now,  go  to  the  occasion  referred  to  by  Mr  Tracy's  examination  of  you. 

lir,  Tracy. — What  was  that  occasion  ? 

JuD3B  Neilson. — Where  was  that  occasion  ? 

The  Witness. — Mr.  Tracy  did  not  name  it. 

Mr,  Beach. — The  occasion  at  Mr.  iloulton's  house,  when  Mr.  Tracy  in- 
quired of  him  whether  it  was  upon  that  occasion  that  the  form  of  statement 
was  finally  agreed  upon. 

Judge  Neilson. — That  was  an  occasion  when  he  was  not  present. 

Mr,  Beach, — That  makes  no  difference.  The  witness  says  it  was  finally 
agreed  upon.  We  want  to  know  why  it  was  agreed  upon,  and  how  it  was 
agreed  upcm. 

Judge  Neilson. — ^I  think  we  must  leave  it  as  it  is.  Mr.  Tracy  was  not 
present. 

Mr.  Fullerton. — Do  you  recollect  an  interview  in  the  back  room,  when  the 
committee  was  sitting  in  Mr.  Storrs'  house,  when  you  went  to  present  your 
statement  ?    A.  I  remember  Mr.  Tracy  was  there  when  I  presented  a  statem-nt. 

Mr.  Evarts, — We  object  to  that,  on  the  ground  that  it  is  not  any  part  of 
our  re-cross  examination. 

Mr,  Fullerton. — Mr.  Tracy  asked  the  witness  whether  at  any  time  befi^re 
the  statement  was  presented  to  the  committee  he  (Tracy)  knew  what  the  state- 
ment was  to  be. 

Mr,  Tracy. — With  his  knowledge. 

Mr.  Fullerton, — I  know  that,  and  what  I  now  ask  him  is  to  try  and  draw  his 
attention  to  an  interview  between  him  and  Mr.  Tracy  at  anotlier  place,  in  the 
back  room  where  the  committee  sat,  at  which  time  Mr.  Moulton  stated  to  Mr. 
Tracy  what  his  statement  was,  and  Mr.  Tracy  approved  of  it.  That  is  a 
direct  answer  to  the  inquiry  which  was  put  by  Mr.  Tracy. 

Mr.  Erarts. — Then  we  asked  him  a  general  question,  and  he  answered  it. 

Mr.  Beach. — We  try  to  show  he  is  mistaken,  by  calling  his  attention  to  an 
interview. 

Mr.  Evarts. — And  now  they  say,  having  asked  him  a  general  question, 
and  getting  a  general  negative,  that  that  gives  them  a  right  to  go  into  all  in- 
terviews and  conversations  that  they  may  wish  to  explore  to  prove  he  has  been 
incorrect  in  that  statement.     We  don't  go  into  that, 

Mr.  Tracy. — The  question  stands  in  this  w^ay.  The  witness  testified  on 
the  direct  examination  that  it  was  determined  at  the  Fifth  Avenue  Hotel,  at 
roy  request,  that  this  statement  should  be  withheld.  On  his  cross-examination 
lie  testified  that  it  was  determined,  at  a  conversation  at  his  own  house,  at 
which  1  was  not  present,  the  ensuing  day.  Then  I  asked  him  the  question 
whether  he  had  any  knowledge  that  I  knew,  prior  to  liis  appearance  at  Mr. 
Storrs',  before  the  committee  on  that  day,  what  his  statement  was  to  be,  and 
he  said  he  had  no  such  knowledge. 
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The  Witness. — [To  Judge  Neilson.]  That  is  just  the  point  on  which  I 
wished  to  make  an  explanation  in  my  answer,  if  your  Honor  please.  It  was 
not  finally  determined  ;  Mr.  Tracy  did  not  know  what  the  final  determination 
was  to  be. 

Mr.  Bearh.  —The  witness  has  corrected  that  misstatement  of  Gen.  Tracv. 
The  point  is  just  this:  Mr.  Tracy  has  extracted  from  this  witness  the  answer 
that  he  (Tracy)  did  not  know  of  the  statement  of  Mr.  Mouiton  until  after  or 
at  the  time  he  appeared  before  the  committee.  We  believe  that  that  was  a 
mistaken  answer  u|X)n  the  part  of  the  witness;  and  for  the  purpose  of  re- 
freshing his  recollection,  and  enabling  him  to  correct  that  answer,  we,  in  our 
re-direct  examination,  call  his  attention  to  an  interview  between  him  and  Mr. 
Tracy,  in  which  Mr.  Tracy  was  informed  of  the  very  fact  which,  on  cross-ex- 
amination, the  witness  has  mistakenly  answered  he  did  not  know.  Now,  U 
there  any  rule 

Judge  Neilson. — ^That  is  a  correction  the  witness  has  a  right  to  make,  of 
course. 

Mr.  Beach. — Certainly. 

Mr.  Tracy. — According  to  the  question  put,  it  is  after  his  appearance  be- 
fore the  committee. 

Mr.  Beach. — No,  it  is  not. 

JuDOB  Neilson. — Well,  I  think  we  will  hear  the  correction. 

Mr,  Tracy. — Your  Honor  will  note  my  exception. 

The  Witness. — I  saw  Mr.  Tracy  in  the  committee  room  before  I  made  the 
report  to  the  committee,  and  told  him  I  had  in  my  statement  only  presented 
the  documents  quoted  by  Theodore  Tilton  in  his  statement. 

Q.  What  reply  did  he  make  to  that  ? 

Mr.  Tracy. — I  object  to  that,  your  Honor. 

Judge  Neilson. — That  covers  the  point  that  Mr.  Tracy  didn't  know. 

Mr.  FuUtrton, — His  reply  might  indicate  very  clearly  that  he  knew,  and 
understood  and  comprehended  it,  and  approbated  it. 

Judge  Neilson. — This  indicates  it  clearly  enough. 

Re-re-Cro88-Examination  by  Mr.  Tracy. 

Mr,  Tracy. — That  was  in  the  committee  room,  you  say  ?  A.  In  the  com- 
mittee room,  1  think ;  yes,  sir. 

Q.  And  in  the  presence  of  the  committee  ?  A.  In  the  parlor.  I  forgot 
they  knew  it.     When  1  say  ''the  committee  room"  I  mean  Mr.  Storrs'  house. 

Q.  In  the  parlor  ?  A.  They  were  in  the  back  parlor,  and  I  think  you 
came  out  in  the  front  parlor. 

Q.  When  you  came  into  the  room  ?     A.  I  think  so. 

Q.  Then  you,  for  the  first  time,  informed  me  what  your  report  was  to  be  ? 
A.  I  think  so;  yes,  sir. 

Q.  That  is  your  short  statement  is  it  not,  that  you  submitted  to  the  com- 
mittee that  day  ?  A.  The  time  at  which  I  presented  to  the  committee  the 
documents  quoted  by  Theodore  Tilton  in  the  statement. 

Q.  What  day  of  the  month  was  that  ?  A.  I  don't  recollect  tiie  day  of  the 
month. 
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Q.  It  was  your  statement  before  the  committee,  not  what  is  Icnown  as 
yearlong  statement?  A.  No,  sir;  that  was  not  made  until  after  Mr.  Beecher 
made  liis. 

Q,  Not  either  of  your  long  statements  ?  A.  It  was  not  either  of  my  long 
statements. 

Judge  Xeilsox. — It  was  not  either  of  those  papers  you  said  Oen.  Butler 
prepared.  xV.  No,  sir;  it  was  a  niodidcation  of  the  firat  statement  Gen.  Butler 
prepared  ?  The  meeting  in  my  iiou.se,  I  would  like  to  explain,  was  in  conse- 
quence of  the  meeting  at  the  Fifth  Avenue  Hotel  between  Mr.  Tracy  and 
Gen.  Butler  and  myself,  and  Gen.  Butler  told  Mr.  Tracy  that  thtre  would  be 
a  conference  ut  my  house  the  next  day,  and  promised  that  he  would  present 
the  views  of  Mr.  Tracy  at  the  meeting  next  day  at  my  house.  Mr.  Woodruff 
was  in  favor  of  making  the  report,  and  my  wife  wus  in  favor  of  withholding 
it,  and  it  was  determined  to  withhold  it. 

Mr,  EoarU. — I  move  to  strike  that  out. 

Judge  Neilson. — I  think  not;  that  is  an  explanation. 

Mr.  EiDarU.  —  TYiv&  is  a  conversation  between  him  and 'General  Butler  out- 
side of  the  time  Gen,  Tracy  was  there. 

Judge  Neilson. — They  don't  object  to  that,  of  course;  it  was  understood 
the  night  before  tliere  would  be  a  conference  next  morning  on  this  subject. 
The  next  morning  there  was  a  conference  held.  What  General  Butler  said 
and  what  Mr.  Woodruff  said  ought  to  be  stricken  out.  of  course. 

Mr.  Evarts. — If  your  Honor  will  pardon  me  for  being  somewhat  explicit 
here,  I  ask  to  strike  out  all  that  this  witness  has  given,  not  in  response  to  any 
question,  but  which  is  a  volunteer  statement,  on  the  ground  that  it  is  not  ad- 
missible evidence,  especially  from  the  fact  of  its  not  being  drawn  out  by  any 
question  of  ours.  Now,  the  parties  on  the  part  of  the  plaintiff  sought  to  in- 
troduce a  conversation,  or  the  witness  sought  to  introduce,  before,  a  conver- 
sation between  General  Butler  and  himself,  when  Gen.  Tracy  was  not  present, 
which  was  promptly  rejected  by  my  learned  friend.  I  understand  what  he 
has  now  voluntarily  said  is  exactly  what  he  was  going  to  say  then. 

Mr.  Beach. — I  suggest  to  Mr.  Evarts,  sir,  that  he  is  mistaken  in  regard  to 
what  the  witness  said  concerning  the  declaration  of  Mr.  Butler  that  there 
should  be  a  consultation  next  morning.     That  was  in  the  presence  of  Mr.  Tracy 

The  Witnf>i8. — That  is  the  point  exactly. 

Judge  Nkilson. — The  general  statement  is  received  by  way  of  explanation, 
to  show  that  the  purpose  of  the  night  before  wtis  carried  out,  except  that  Mr. 
Tracy  was  not  present. 

The  WitMsB. — That  is  it  exactly,  sir. 

Judge  Neilson. — But  the  words  on  that  occasion  said  by  Mr,  Woodruff  and 
by  Mr.  Moulton  are  stricken  out.    Now,  that  is  all  by  this  witness,  I  understand. 

Mr.  Beach. — Yes,  sir. 

Judge  Neilson. — Mr.  3Ioulton,  you  can  retire. 

Mr.  Evarts.— Your  Honor^will  note  our  exception  to  tlenyiug  the  motion 
to  strike  it  all  out. 

Judge  Mbilson. — Yes,  sir.         i 

[the  BJfD  OF  TEE   TESTIXOITY  OF  F.  D.  MOULTOK.] 


N  OTE 

ON    THE    RULES    OF    PLEADING    APPLICABLE    IN    ACTIONS 
FOR     ADULTEKY,    AND    ON    THE    LIMITS    OF 

THE    ISSUE. 


The  general  principles  applicable  to  this  subject  are  as  follows  : 

The  defendant  is  entitled  to  a  specific  allegation  of  time,  place,  &c. ;  but  if 
this  is  not  secured  before  trial,  evidence  is  admissible  under  a  general  allega- 
tion ;  but  in  casH  of  surprise,  defendant  is  entitled  to  an  adjournment.  The  en- 
tire intercourse  is  regarded  as  one  trani>action. 

Acts  of  adultery  prior  to  the  period  limited  by  the  statute  of  limitations  mav 
be  proved,  to  give  significance  to  improper  freedom,  &c.,  within  the  period.  In 
connection  with  proof"  of  at  least  improper  familiarities  within  the  time  alleged 
in  tlie  complaint,  evidence  of  aet^  of  adultery  previous  to  that  time  is  admitted  to 
firive  significance  to  those  familiarities.  But  evidence  of  acts  of  adultery  subse- 
que/it  to  the  period  alleged  in  the  complaint  is  not  admissible,  except  by  way  of 
crriiborative  proof  in  connection  with  at  least  presumptive  evidence  of  acts  of 
adultery  within  the  period.  The  cases  on  this  point,  however,  involve  some 
coutiiiM. 

\N'hether  the  adequate  proof  relating  to  the  period  alleged,  mast  be  given 
before  otlier  proof,  ov  whether  this  is  in  the  discretion  of  the  court,  is  left  in 
doubt  by  the  authorities. 

The  following  cases  illustrate  the  foregoing  principles: 

I, — Of  particularity  in  pleading. 

Freeman  v.  Freeman,  31  Wise,  235  (Supreme  Court.  1872.  Opinion  by  DixON, 
Ch.  J.).  Action  for  divorce.  The  court  say,  **  The  offense  charged  (adultery)  is 
a  most  grave  and  st-rious  one,  for  which  no  person  can  be  required  to  ans%ver 
except  upon  tlie  distinct  and  positive  specification,  to  which  the  proof  must  be 
striciiy  confined,  for  otherwise  the  party  can  not  come  prepared  to  defend,  and 
the  greatest  injustice  and  wrong  might  be  committed." 

Vance  v.  Vance,  17  Maine  (5  Shepley),  203  (Supreme  Court,  1840,  Opinion  by 
Emery,  J.).  The  court  say,  "  The  strict  rules  of  pleadin^r  applicable  to  common 
law  canes  have  not  been  followed  in  libels  for  divorce.  We  apprehend  thut  it 
may  become  important  to  adopt  a  practice  of  greater  particularity  in  the  allega- 
tions in  cases  of  adultery,  in  order  to  prevent  surprise  and  to  enable  a  respondent 
to  prepare  for  trial. 

Germond  v.  Qermond,  6  Johns.  Ch.,347  (1822.  Opinion  by  Kent,  Ch.).  Where 
the  feigned  issue  specified  a  particular  individual  in  the  county  of  R.,  and  had 
no  general  charge  as  to  that  county,  but  had  a  general  charge  as  to  persons  un- 
known in  another  county.  Held,  that,  in  respect  to  acts  in  the  county  of  R..  the 
plaintiff  should  be  confined  to  that  specific  charge  of  adultery  with  the  indi- 
vidual named ;  and,  admitting  evidence  of  adultly  there  with  other  persons, 
must  have  operated  as  a  surprise. 

Wood  V.  Wood,  2  Paige,  108  (1830.  Walworth,  Ch.).  The  only  safe  and 
prudent  course,  says  the  Chancellor,  "is  to  require  the  charge,  whether  of 
vrimiuatiou  or  recrimination,  to  be  stated  in  the  pleadings  and  in  the  issues,  in 


NOTE.  825 

such  a  manner  that  tbe  adverse  party  may  be  prepared  to  meet  it  on  the  trial." 
And  the  history  of  Qermand  v.  Germond  (6  Johns.  Ch.,  847  ;  1  Paige,  88),  which 
the  Chancellor  recounts,  illustrates  the  necessity  of  specific  allegations,  and  of 
confining  the  proof  thereto.  And  he  accordingly  held,  that  if  the  charges  in  the 
bill  or  answer  are  not  sufficiently  explicit,  the  parties  may  make  that  objection 
when  an  iRHue  is  applied  for,  and  the  court  will  then  see  that  it  is  so  framed  that 
neitber  party  shall  take  any  undue  advantage  of  the  other  at  the  trial. 

Shoemaker  v.  Shoemaker,  20  Mich.  (2  Clarke),  222  (Supreme  Court,  1870\ 
Where  the  ground  of  divorce,  charged  as  stated  in  the  bill,  was  adultery,  "  witn 
divers  persons,  whose  names  are  at  present  unknown  to  your  orator,  at  divers 
times  and  places,  but  at  what  times  and  places  your  orator  is  not  informed,"  and 
also  specifying  the  time  and  place  with  a  certain  person.  Held,  that  this  general 
and  vague  method  of  accusation  was  insufficient  to  authorize  testimony  to  be  in- 
troduced under  it,  and  no  decree  could  be  based  upon  such  charges. 

In  Porter  v.  Porter,  8  Swab.  &  T.,  696  (1864,  Prob.  &  Mat.,  before  the  Lord 
Ordinary),  a  petition  for  divorce  for  adultery,  the  third  allepration  was  that 
"  since  October  8, 1846,  said  E.  P.  has,  on  divers  occasions,  committed  adultery," 
&c.,  "  held  that  this  must  be  struck  oiit  or  amended  by  inserting  particulars." 
The  fourth  allegation  was,  "  that  from  the  month  of  April,  1864,  and  up  to  the 
present  time  (the  cause  was  heard  November  8,  1864),  said  E.  P.  has  been 
habitually  visited  at  her  residence,  at,  &c.,  by  B.  G.,  and  that  on  divers  of  such 
occasions,  particularly  on  the  nififht  of  August  81st  last,  she  there  committed 
adultery  with  the  said  6.  G."  Held,  that  this  was  sufficient,  without  further 
particulars. 

In  Coddington  v.  Coddington,  4  Swab.  &  T.,  63  (1864,  Prob.  &  Div.,  before 
tbe  Lord  Ordinary),  it  was  held,  that  if  the  particulars  were  insufficient,  ap- 
plication for  further  particulars  should  be  made  :  if  that  was  not  done,  the  evidence 
would  be  admissible  at  the  trial,  but,  in  case  of  surprise,  the  party  might  have 
an  adjournment.  To  the  same  effect  is  Barnes  v.  Barnes,  L.  R.  1  Pr.  &  D.,  505, 
506  (1867,  before  Ld.  Penzance),  and  Breinig  v.  Breinig,  2  Casey  (28  Penn.  St.), 
161  (Supreme  Court,  1856,  opinion  bv  Black,  J.). 

Whittington  v.  WhiUington,  2  Dev.  &  B.  [N.  C]  64  (Supreme  Ct.,  1886, 
Opinion  by  Ruffin,  C.  J.).  Held,  that  a  petition  for  divorce  ought,  as  lar  as 
possible,  to  charge  specifically  the  facts  to  be  given  in  evidence.  When  open 
and  promiscuous  prostitution  is  the  foundation  of  the  libel,  it  may  be  sufficient 
to  allege  it  in  more  general  terms ;  but  even  then,  time,  place,  and  circumstances 
may  be  material.  But  wben  the  plaintiff  relies  on  adultery  committed  with 
a  particular  person,  or  at  a  particular  time,  such  person,  time,  and  place  ought 
to  be  specially  and  plainly  charged. 

WngJit  V.  Wright,  8  Texas,  168  (Supreme  Ct.,  1848,  Opinion  by  Hemphill,  C. 
J.).  The  statute  regulating  the  law  of  divorce  requires  a  full  and  clear  state- 
ment of  the  cause  of  action.  This  full  and  clear  statement  must  embrace  the 
material  facts  constituting  the  charge,  together  with  the  material  circumstances 
of  manner,  time,  and  place.  General  charges  of  cruelty,  adultery,  &c.,  are  not 
sufficient  to  sustain  the  action.  This  explicit  statement  of  facts  is  necessary, 
that  the  defendant  may  know  what  he  is  called  upon  to  answer,  and  be  enabled  to 
make  the  proper  defense. 

Adams  v.  Adams,  20  N.  H.,  299  (Superior  Ct.,  ia50,  Opinion  by  Gilchrist,  C. 
J.).  Held,  that  in  a  libel  for  divorce,  proof  of  adultery  at  a  different  place  from 
the  one  alleged,  is  insufficient ;  also  that  a  charge  of  adultery  with  a  person  or 
persons  unknown  to  libellant,  is  sufficient  to  admit  evidence  of  the  act  with  any 
person  identified  1n  the  evidence. 

Kane  v.  Kane,,  3  Edw.,  389  (1840,  Opinion  by  W.  T.  McCouN,  Vice  Ch.).  Held, 
that  a  general  charge  of  adultery  with  divers  other  persons,  besides  the  para- 
mour named,  to  the  complainants  unknown,  is  not  sufficient  to  l>ase  a  decree  upon. 
Time,  place,  and  circumstances  must  be  stated,  though  the  names  of  persons  with 
whom  committed  are  unknown. 

Wasltbum  v.  Washburn,  5  N.  H..  195  (1880).  Held,  that  if  it  be  alleged  in 
the  complaint  that  the  defendant  cominittcni  adultery  with  a  particular  person, 
evidence  to  prove  adultery  with  other  persons  is  not  admissible. 
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Whimen  V.  WhimeU,  4  Barb.  217  (N.  Y.  Supreme  Ct.,  1848,  Gen.  Term, 
Opinion  by  Parker,  J.).  In  this  case  the  complaint  alleged  both  a  long  conree  of 
cruel  treatment  and  several  acts  of  violence.  Held,  that  these  specific  allega- 
tions present  the  matter  in  issue  to  which  the  proof  is  to  be  directed.  Thoogb, 
it  seems,  it  is  also  proper,  under  the  general  allegation  in  the  bill  of  complaint, 
to  look  at  the  general  conduct  of  the  defendant  towards  the  plaintiff  during  their 
cohabitation,  for  the  purpose  of  understanding  more  fully  the  particular  circum- 
stances complained  of,  and  the  true  relations  existing  between  the  parties. 

Pantoret  v.  Pantortt,  6  Mass.,  276  (1810).  The  court  say  that  they  would  not 
permit  evidence  to  be  given  to  prove  adultery  with  any  other  than  with  the  one 
charged  in  the  pleading,  but  the  party  might  have  leave  to  plead  anew. 

washburTt  v.  WMhhum,  8  Mass.,  131  (1811).  Held,  that  where  a  complaint 
charged  adultery  as  committed  without  the  commonwealth,  evidence  may  be 
received  of  the  act  committed  within  the  commonwealth,  if  the  defendant  is  not 
taken  by  surprise. 

Tourtelot  v.  Tourteht,  4  Mass.,  506  (1808).  HM,  that  where  the  complaint 
alleged  the  fact  of  adultery  with  a  particular  person  on  a  day  certain,  and  proof 
was  offered  of  another  act  of  adultery  with  the  same  person,  on  another  day,  the 
defendant  was  entitled  to  a  continuance,  if  not  prepared  to  defend  against  the 
new  allegation. 

In  Conant  v.  Conant,  10  Cal.,  249,  255  (1858,  Supreme  Ct..  Opinion  by  Field, 
J.),  it  was  said  that  the  reason  of  the  rule  requiring  specific  allegation  of  adul- 
tery in  divorce,  was  to  prevent  collusion,  and  that  defendant,  by  failing  to  demur 
to  an  indefinite  complaint,  waived  the  objection,  and  could  not  at  the  trial  ex- 
clude evidence  on  that  ground  ;  but  it  does  not  appear  from  the  report  whether 
surprise  was  alleged. 

In  Light  v.  Light,  17  Serg.  &  R.,  273  (Penn.  Supreme  Ct.,  1828,  Opinion  by 
BOGERS,  J.),  it  was  held  that  it  is  not  in  the  power  of  the  plaintiff,  where  he 
neglects  to  give  notice  of  the  particulars  required  by  the  practice  of  the  court 
before  trial,  to  relieve  himself  at  the  trial  by  a  motion  for  leave  to  amend  his 
declaration,  for  the  declaration  requires  no  amendment ;  the  defect  is  not  in  the 
declaration,  but  in  neglecting  to  comply  with  the  requisition  of  the  defendant  of 
a  pandcular  statement  of  the  cause  of  action. 

In  Miller  v.  MiUer  (20  N.  J.  Eq.,  216,  1869),  Zabriskie.  Ch.,  says  (of  a  bill 
for  divorce) :  "  The  precise  time  is  not  necessary,  provided  the  variance  is  not  so 
great  as  to  mislead  tiie  defendant." 

Ilohton  V.  Ilohton,  23  Ala.  N.  8.,  777  (1853,  Opinion  by  Goldthwaitk,  J.). 
Held,  that  a  bill  for  divorce,  on  the  ground  of  adultery,  must  allege  the  name  of 
the  person  with  whom  the  adultery  was  committed,  or  the  fact  that  it  is  un- 
known to  the  complainant;  but  if  defendant  answers  the  bill,  and  tries  the  cause 
without  raising  any  objection  on  account  of  the  want  of  such  allegation,  it  will 
be  too  late  to  do  so  for  the  first  time  on  appeal. 

State  V.  Crowley,  13  Ala.,  172  (1848,  Opinion  by  Collier,  C.  J.).  Held,  that  acts 
occurring  eighteen  months  after  the  finding  of  an  indictment,  tending  to  show 
illicit  intercourse  between  the  defendant  and  paramour,  can  not  be  given  in  evi- 
dence. 

In  Commonwealth  v.  O'Connor,  107  Mass.,  219  (1871,  Opinion  bv  Ames,  J.), 
where  there  was  a  variance  in  the  date  in  an  indictment  for  adultery, — Held, 
not  material,  although  the  prosecuting  attorney  had  elected  as  to  dates,  the  act 
being  sufficiently  identified  by  other  circumstances. 

II.— 0/  the  limits  of  the  isstie. 

1. — Tn  respect  to  the  statute  of  limitations. 

Evidence  of  prior  acts  of  adulterous  intercourse,  upon  which,  as  a  cause  of 
action,  the  statute  has  run,  is  admissible  in  an  action  of  crim.  con.  to  show  an  in- 
timate relation  of  the  parties  and  corroborate  the  evidence  introduced  to  estab- 
lish the  act,  which  is  within  the  statute  period.  Contcay  v.  Nicol,  34  Iowa,  538 
(Supreme  Ct.,  1872,  Opinion  by  Pay,  J.).  To  the  same  effect  is  Thompson  v. 
Clcndenning,  1  Head,  Tenn.,  274  (Supnnne  ("t.,  ia58.  Opinion  by  McKiKNBT,  J.), 
where  also  it  is  said  that  the  entire  intercourse  in  one  transaction. 
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In  the  case  of  tlie  Duke  of  Norfolk  v.  Qermaine,  12  How.,  St.  Tr.,  937  (K.  B., 
1692,  on  trial  before  Holt,  Ld.  Ch.  J.,  and  Ethes,  J.)  the  question  arose  whether 
the  plaintiff  mast  be  confined,  in  the  first  instance,  to  the  proof  of  an  act  within 
the  statute  period.  The  court  held  that  evidence  was  admissible  in  the  first  in- 
stance to  prove  criminal  convers>atiou,  even  before  the  six  years,  for  the  purpose 
of  explaining  evidence  subsequently  to  be  given  of  familiar  or  suspicious  inter- 
views within  the  six  years.  The  only  actual  connection,  proved  upon  this  trial, 
was  bad  before  the  six  years,  but  there  was  proof  that  within  the  six  years  the 
defendant  and  the  plaintiff's  wife  had  passed  to.fi:ether,  under  assumed  names,  at 
lodgings,  taken  for  the  wife,  and  that  the  wife  had  been  seen  at  defendant's 
house,  in  deshabille.  The  jury  gave  the  plaintiff  a  verdict  of  one  hundred 
marks,  and  costs,  and  were  reprimanded  for  giving  so  small  and  scandalous  a 
fine. 

In  regard  to  the  principle,  that  the  entire  intercourse  is  one  act,  reference 
may  be  made  to  the  case  of  Riyaut  v.  OallUard,  7  Mod.,  78,  S.  C,  less  fully  *3 
Salk.,  552  (K.  B.,  1702.  Opinion  by  Holt,  C.  J.),  where  it  was  held  that  a  solici- 
tation  to  adultery,  followed  by  an  assault  with  intent  to  have  carnal  knowledge, 
is  but  one  entire  act,  and  if  an  indictment  be  found  for  the  assault,  the  spiritual 
court  can  not  proceed  on  a  libel  for  the  solicitation.  So  in  Oippa  v.  Oipps,  11  Ho. 
of  L.,  Cas.  1  (1864),  it  is  said  by  Lord  Chelmsford,  that  renewed  adultery,  with 
the  same  person,  is  not  deemed  a  fresh  act,  but  merely  further  evidence  of  the 
adultery. 

2. — Of  the  limit  of  the  issue.    In  respect  to  acts  not  within  the  time  alleged. 

If  a  limit  of  time  is  alleged  in  the  complaint,  proof  of  at  least  improper  free- 
dom within  that  period  must  be  given  before  evidence  of  trespass  at  a  later  or 
prior  time  is  admissible.  Gardner  v.  Maderia,  2  Yeates.  [Penn.],  468  (Supreme 
Ct.,  1799).  So  far  as  this  case  turns  on  the  order  of  proof,  it  is  not  fully  sus- 
tained by  other  authorities.  The  order  of  thu  proof  is  in  the  discretion  of  the 
court,  in  other  actions.  Upon  the  question,  whether  evidence  of  acts  of  aduUery 
not  within  the  period  alleged  is  admissible,  as  well  as  evidence  of  improper 
familiarities,  to  give  significance  to  the  intimacy  of  the  parties  during  the  period 
alleged,  the  authorities  are  not  harmonious.  The  sound  principles  seem  to  be ; 
(1.)  That  in  connection  with  proof  of  at  least  improper  familiarities  within  the 
time  alleged,  evidence  of  acts  ef  adultery  previous  to  the  time  is  admissible,  to 
give  significance  to  those  familiarities. 

[This  rule  is  to  be  supported  upon  the  ground  that  adulterous  intercourse, 
shown  to  have  existed  previous  to  the  time  alleged,  and  followed  by  improper 
familiarities  within  the  time  alleged,  is  presumptive  evidence  of  continued 
adulterous  intercourse  within  that  time.  But  this  rule  is  not  fully  recognized  on 
indictment  for  adultery.] 

(2.)  That  evidence  of  adulterous  acts  subsequent  to  the  time  alleged,  is  not 
admissible  because  it  is  not  sufficient  to  raise  a  presumption  that  the  prior 
familiarities  were  accompanied  with  an  adulterous  act  within  the  very  period 
alleged. 

(3.)  Where  presumptive  evidence  of  an  04^  of  adulterous  intercourse,  icitJiin 
the  period  alleged,  has  been  given,  evidence  of  an  act  siibsequejit  to  the  period 
may  be  proved  in  corroboration. 

The  cases  are  of  two  classes ;  those  arising  on  indictments,  and  those  arising 
in  Suits  for  divorce. 

It  has  been  held  in  several  cases  that  on  an  indictment  for  adulte'ry  proof  of 
indecent  familiarity  prior  to  the  time  laid  is  admissible  in  corroboration  of  direct 
evidence  of  the  act  of  adultery  having  been  committed  within  the  time  laid. 
McLeod  V.  The  StaU,  35  Ala.  895  (Supreme  Ct.,  1860,  Opinion  by  Stoni-:.  J.); 
Commonwealth  v.  Lahey,  14  Gray,  91  (Mass.  Supreme  Ct.  la'iB.  Opinion  by  Hoar. 
J.);  State  v.  Wallace,  9  N.  H.,  515  (1838.  Opinion  by  Parker,  Ch.  J.) ;  Common 
icealth  v.  Thrasher,  11  Gray,  450  (Mass.  Supreme  Ct.  1^58,  Opinion  by  Dkwey  J.) ; 
and  see  Commonitealth  v.  Pierce,  11  Gray,  447  (Mass.  Supreme  Ct..  1858.  Opinion 
by  Dkwey,  J.).  And  this  principle  was  applied  on  an  indictment  for  rape.  8tate 
V.  Knap]o,  45  N.  H.,  156  (Supreme  Ct.,  1863,  Opinion  by  Bellows,  J.). 

So  also  tfach  evidence  is  admissible  (on  indictment)  to  corroborate  an  im 
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peacbed  witneBS  wlio  had  testified  to  the  direct  act  within  the  time  laid  in  the 
iodictment.  Camihonwealth  v.  Merriam,  14  Pick.,  518  (Mass.  Supreme  Ct.,  1833, 
Opinion  by  Putnam,  J.) 

But  (ou  indictment)  evidence  tending  to  show  a  previous  or  subsequoit  act 
of  adultery  is  not  admissible.  Commonwealth  v.  Harton,  2  ^raj,  354  (Mass.  tSa- 
preme  Ct.,  1864,  Opinion  by  Merrick,  J.);  Commontcealth  v.  Thrcuher  (above). 
Cimtra,  Latoson  v.  State^  20  Ala.,  N.  S.;  65  (Supreme  Ct.,  1852,  Opinion  by  Gold- 

THWAITE,  J.). 

In  CammonueaUh  v.  Thrasher  (above),  it  was  held  that  the  principle  that  on 
indictment  for  crime,  other  distinct  acts  of  the  same  nature  may  be  proved  to 
show  guilty  intent,  does  not  apply  to  an  indictment  for  adultery.  Compare 
Comrriontcealth  v.  Merriam,  14  Pick.,  618  (above) ;  State  v.  Knapp,  45  N,  H., 
16G  (above). 

This  seems  to  be  clearly  the  rule  where  the  charge  is  of  one  act  of  adultery, 
only,  in  a  single  count,  in  which  case  the  prosecutor,  having  given  evidence  of 
one  act,  can  not  prove  others  at  different  times  and  places.  State  v.  Bates,  10 
Conn.,  872  (Supreme  Ct.  of  Err.,  1834,  Opinion  by  Bissell,  J.). 

In  Lawson  v.  State,  on  an  indictment  for  living  in  fornication  on  a  day  named, 
and  continually  thereafter  until  the  time  of  the  finding  of  tlie  indictment,  it  was 
not  competent  to  give  evidence  of  illicit  intercourse  of  the  parties  subsequent  to 
tlie  limited  period  [in  this  case  after  the  finding  of  the  indictment],  for  the  pur- 
pose of  explaining  acts  of  indecent  familiarity  proved  to  have  been  committed 
within  the  limited  period.  But  that  after  such  actsof  indecent  familiarity  within 
the  period  had  been  explained  by  proof  of  acts  of  adultery  previous  to  thai 
period,  then  proof  of  act.**  of  adultery  subsequent  io  the  period  would  become 
corroborative,  if  not  too  far  removed  in  point  of  time,  and  would,  therefore,  be 
competent. 

And  the  court  say  in  that  case,  that  without  doubt  in  all  cases,  whether  civil 
or  crimiual,  involving  a  cliarge  of  illicit  intercourse  within  a  limited  period,  evi- 
dence of  acts  anterior  to  such  period  mav  be  adduced  in  explanation  of  acts  of  a 
similar  character  within  that  period,  although  such  former  acts,  if  treated  as  an 
otT'ense,  would  be  barred  by  limitation.  [Citing  2  Oreenl,  on  Ev.,  §  47.J  Evi- 
dence of  this  character  is  not,  however,  admissible  as  independent  testimony,  but 
only  when  proposed  in  connection  with  or  subsequent  to  the  introduction  of  evi- 
dence tending  to  establish  improper  intercourse  during  the  period  to  which  the 
charge  is  confined. 

lu  Commonwealth  v.  Co66, 14  Gray,  67  (Mass.  Supreme  Ct.,  1859,  Opinion  by 
HoAK,  J.),  a  joint  indictment  for  adultery  committed  on  a  specified  day,  the  evi- 
dence was  of  course  of  general  cohabitation.  Held,  that  the  day  specificid  was  not 
material,  and  proof  satisfying  the  jury  that  a  specific  act  had  been  committed 
within  a  period  including  the  day  was  enough,  though  the  verdict  did  not  fix 
the  dav. 

•  

lu  Loekyer  v.  Lockyer,  1  Edm.  Sel.  Cas.,  107  (N.  Y.  Circ..  1845,  before  Ed- 
MONDS,  J.),  (an  action  for  divorce)  it  was  held  that  evidence  of  adulterous  inter- 
courne  prior  to  the  time  laid  is  admissible  to  give  significance  to  improper 
familiarities  indulged  within  that  time  ;  and  this  accords  with  the  case  of  the 
Dvke  of  Norfolk  v.  Oermaine,  12  How.  St.  Tr  ,  927  (K.  B.,  1G92,  before  Holt,  C. 
J.,  and  Eyre,  J.). 

So  held,  also,  of  such  intercourse  elsewhere  than  at  the  place  alleged,  Tliayer 
V.  lliayer,  101  Mass.,  Ill  (Supreme  Ct.,  18G9,  Opinion  by  Colt,  J.),  and  in  Boddy 
V.  Boddy,  30  L.  J.  Mat.,  Cas.  23  (1800.  before  the  Judge  Ordinary),  evidence  of 
acts  of  adultery  subsequent  to  the  date  of  the  latest  acts  charged  in  the  petition 
was  held  admissible,  for  the  purpose  of  showing  the  character  of  previous  acts 
of  improper  familiarity,  and  the  objection  that  the  party  had  no  notice  of  it  was 
held  insufiScient  to  exclude  it. 

But  in  Freeman  v.  Freeman,  31  Wise.  235  (Supreme  Ct.,  1872,  Opinion  by 
Dixon,  C.  J.),  the  court  recognized  the  principle  above  stated  in  reference  to  in- 
dictments, that  acts  of  adultery,  not  within  the  time  alleged,  are  not  admissible. 

If  the  evidence  is  not  admissible  under  the  allegation  of  the  pleading,  the 
fact  that  it  tends  to  corroborate  a  witness  who  has  testified  to  confessions  of  tb« 
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defendant  does  not  render  U  admissible.  So  beld  on  indictment  for  larceny, 
where  evidence  of  a  distinct  offense  but  of  the  same  kind  with  tliat  charpred  was 
excluded.  People  v.  Schweitzer,  23  Mich.,  301  (Supreme  Ct.,  1871,  Opinion  by 
CHRiariANCY,  J.) 

In  the  Duke  of  Nt>rfolk  v.  Oermaine  (above),  the  objection  was  taken  that  the 
eTidence  must  be  confined  in  the  first  instance  to  acts  within  the  period  limited 
by  the  statutes  of  limitation;  but  the  court,  Holt,  Ch.  J.,  said  the  evidence 
must  be  admitted  in  order  to  ascertain  if  it  was  within  the  period.  And  the 
acts  having  been  prior  to  the  period,  the  court  prave  them  to  the  jury  to  explain 
familiarities  proved  within  the  period. 

If,  on  cross-examination,  the  time  of  the  act  proved  is  brought  into  doubt,  the 
question  is  for  the  jury  to  consider,  for  nearness  of  the  time  of  the  act  as  proved 
to  that  alleged,  goes  to  the  effect,  not  to  the  competency  of  the  evidence.  So 
held  on  indictment,  Commonwealth  v.  Morris,  1  Cush.  (Mass.),  391  (Supreme  Ct. 
1848). 


^ 
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